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tis , fluribus , qutbus fcatebat , mendu repurgataj 
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erat) cuiqtic^ feCiioni nouis fum- 
mariis, quA ficfeltciter 
inciptunt. 



S r ^ <^ u£. 



I S^TtfiMerpMt^ qum hcntraMit , gfMMrt intetg 

velpnne. 
z Lt^Htmd dthttitr fine ontrt. 
3 SmtjbtMtio dtrtiU alibt ijHttm in tefl*mtKt$ fitri ttm 

fcttjl : & p fiM.ohli^MAtMr.dr mtu^. 
j SMbfiumtiottt ctdtctBidfMlA vAltt turt tlirtCh nira'* 

bm nfi\tM. 
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ij /nfiitMtietaatM^MMfitptrfMbfiitMtitiiem, MnfMffi- 

OMX Md vMliditMitm ttltMmitnti. 
SMbjhiMtm filto tMcitc tpfMm vidttMrinlHtMtrt. 
2j CendmenaliMvtrbM HtitUm indiUKnt tnjbtMtuntm 

vtl fMbfltiMUonem .ftcm in ItgMtu. 
z6 NntM Hon pottft htrtdttMt nlittfm , ftd btntligM- 

tnm. 



V) Fndt libtri , & vndt Itguimi fuomedo difft- 
rnnt, 

/ nflitutiefilij txprtffM ifi dt fMb^Mnb* teflamenti. 
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}o SubfbSMtiodMpUx,dtrt£lM&tndirtQM, (frnMmt- 
re^i. 

SMbSluMtiodtrtSatft^MintMpltx. 

ERVM.quiafilijtcfta- 
mcnto a patrc hzrcJcs in- 
fi.ituiidcccdcrc po(Tui]t,auc 
fc patrnia hrrcditatc ab- 
ftincrc , fic hircdcs non 
cffc: vcl fi hircdcs cxtitc- 
rini , poflunt in ca itatc 

^ vcl qualitatc dcccdcrc, in 

(joa teftari non potcrunt, aut hberos non habc- 
bunt : quo cafu pcrmittiturteftatori (ibi nc moria- 
tur intcftatus &• filiis hxrcdiS* fuis prouidcrc,c]uod 
nifi medio (ubOitutionis fjci!c ficri non po(K t plu- 
rcs gndus hzrcdum faciendo , & vnum altcri, vd 
plurcs vni , auc c conucrib fubftitucndo,prout fccie 
tcftator nofter Raynuiius : idco fubditur in tcxr, 

Adiic 




Adiiciens vc Alcerccha. 
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Adiicicns vt Altcioclia. 



^ 'JiOSC&^ Ae c fuLtunt vcrba fubftltutionisjn 
« f lcftamimo Raynutij fiftx : qiri Ad- ■ 

>^ tat»^ \ icdx cim filix impulx-ri,Altt-rochim 
K-^^wJ ^•'^'■■"'n ciu$ (iliiin ( cui vltradotcm 
-^T^^^tScdomuin & hortum rvliquvrat ) fubfti- 

1 tuit. tPotrftcnimquiiibcttcftator Iirrcdcmfuum ^ 
iufttfsimc vcl qucmlibct alirt putl Ici^.itarium qucm 
inftitucndo.iut et rdinqucdo lionorauit . grauarc, & 
oncrarc in toto , vcl in partc cius , quod d rcliquit; 
aJco quod licctccdcfuab oncrc collcdirum fit im 
munis dc iurc, tamcn.icftator Icgindo ci polkfsio- 
n;m poti.ft li.itc difponvrc» quoJ pto rc Kpata col- 
lcdasfoluit, &ca:tcra laicaliaonaa, vt pulchrc c6- 
fuluitPLtrusdc Anchir.ionrilioccxviij. incipientc, 
dubium facit in przdidaquxftionc. vbi hoc probat 
optimts rationibus. Vidcatis glof. in c. ft quisbarilt- 
cam.dc confccration •. diftin.).& Fcly.in cap.ccclc- 
fta. xxiiij.coI.de conftitutio.vcrf.quinto qu.xro.in fi- 

* nc quajltionis. t Ei hoc vcrum,qu6d tcftator potcft 
hxrcd.mfuum graunrc,prouiu)tam!.n quod non 
fiicrit filius, qucm patcr in toto , quatcnus conccrnit 
lcgitimam.prjuarc non potcft , vt plcnc vidiftisin 
vcrbo.^*i<fiiii/.fcdfoiumquucnus rclifiam cxccdit 
lcgitimam libi iurcdcbitam.Sic fccit nofterRaynu- 
rius,qui A licdam cius filiam qua harrcdtm inftituc- 
rat vniucrfalcm oncrauit rcftituirc hircdit.itcm Al- 
tcrochx & cius foboli , Si MbfjMe libtm marerttur, 8c 
valuitdidb fubftitutio. vtiniia latiiisdicctur. Stau- 
tcm Adicftam non inftituiin t hircdcm, aut nih il ci 
rcliquill:t,illani prauare in aliquo non potui fet.i.ab 
co.C.dc fidi.icoiTi.& inftitutio.de fingulis rcbuspcr 
fid.icomtf.rcIi,>.itaqur.vbi tilis poniturrcgula.auc 
non honoro grauarc no polTum.Prattcrca qucm ho- 
noro in plusgrauarc non pollum, quam apud illum 
rcman^rc dcb-at nncrc dcdudo. 1. ciuit3tibus.<f .fin. 
vbi Ban.& idcm Ji.irt. in I. non amplius. in princ.tf. 
dc Icg3t.i.& in 1. Pamphilo. ;.fin.jlt.tf.dc Icgat.iii.& 
SalicJn I.fina.Cquando dics lcpat.ccdit. Dcquibus 
rccu^is plcnc dicam fupcr verbo,5/ ,tli/^»eliberumO' 
riretMr.'].\n matcria fideicommiilarii (ubllitutionis, 5 
uadando dcfidcicommiflij fcu icga.particularibus. 
& h.tc fubftiturio, ficut hcrcdis inftitutio non finc 
caufa fuit p.-r Riynurium in icftamcnto facta, vt in- 

j tciHgjris t tpficutinftitutio ita& fubftiturio niu in 
tpfttmimto fit ri non pot fttviplcuchabuifiisfupri, 
7>/Sl*w*»*«w.iij. Damtalia ficri nonpoH-nt incodi- 
cillis, vclcaufamotDsdonarione, fcilicctvt valcat 
iurcdircfto: ciim in alia vlrima voIut.ntcquam tefta 
mcnto hzrcditasMcc dari,ncc aufcrri pofs t.l.harrcdi 
tatcm.C.dv codic.& Jf.pcnul.inftitutio. illo cod.rit. 
Salicin l.humanituis.-nfinc. C.dcimpubcr. & aliis 
fybftitutio.Scd indircfitc vt valcattanquam fidt-ico- 
milfum.b.nc dari potVtr& .-idimi, talitcrqubd iriaft 
vcibisdircdis& multo fortius,fi vcrbiscOmunibus, 
in codicillis vcl alia vltima voiutatc quim tcftamer- 
to daraur, intcliigitur data vcl adcmpta , non quidc 
ditcdc,vt vcrbafonant,fcd indircdtc. iiam tuc qua- 
dambcnignitatc vctbadircda vel comunia trahutur 
ad fideic(imiflum.I.SccuoIa.vbi.gI.Bar.& Ang.ft.ad 
Trcb,& ita intiUigitur text.in 1. vnica./. finautc aii- 
quid,C.dc cadu.tol.volcns in quacunq; vlrima volu- 
tatc fubftitutione poflc ficri. Sanc tamc inttlligaris, 
quiatilisfubftiturioin codicillis fafta qux quamuis 
dircSc fa£la obliquatur.ncc plus durabit,qua dura- 
Tom. X. 



rct dircifla , fi iui;c dircdo vaicre poftct : ideo fi cft 
fubllitutio vulgnris, foitin^ fquc ad l)zrrdi«i 

tatem adita.I.poft adiU.Co . | . alii>(ubnitUK^ 
fi autc eft pupillaris,&<.'rtum tcmpusadic^tu Fuit« : 
puta vfquc ad dcctmannos ,& llc minu< : ' : l 
& tunc illud tcpus non cgrcdiitur.l.fi ita i|. , .u-: 
tuerit.ft.dc vulg.& pupil.& i.fi fundum pcrlidcicom' 
mif./ .fi.tf.dc lcp.j.& plcnc not.in d.I.SccuoIa.tPrx- 
ttrca tunc fublliturio vcrbisdirctitisf^Aa incodicii- 
lis obliquatur , vt filtcm valcat tanquam fidcicomif- 
fuin,qn c6ft.1t quod dcfiini5ius rodicillari & non tc- 
ftari volcbat.fi vcrutcftari voIcbjt,& hocc6ftat,fc(l 
aliqua dcficit folianitas.^ptcr qua valcrc 06 poteft». 
vc tcftamcntu.Iicct valcrc- potuiilvt,vt codicillus, tuc 
no valebitctiam vtcodicillus, quia a^usagcnuu ni« 
hil op-rantur vltra intcntioncm corum.l. no omnis. 
ff fi ccTt.pt ta. vndc fubfticutio in tnli voluntatc f.iifta 
forriri non potcft dircde ncc indircfbc (.iFk'du,rccu- 
dum ulof in f .j.inftiturio.dc vuIg.fubftiturio.& in I. 
potcft.lf.de vulp.& pupil. Q^m tamc intclligaris vc 
ram.nift tcftator in tali t.ftai c o minusfulcni clau- 
fulamappofucritcodicillarcm : quu cafuiiccttcftari 
dccrenilfct.cius voluntas.qux ex dtfcdu fokiiiiitaris 
vaicrc non potcft.vt lcftam.ntu.faltcm valtbit vttt> 
dicillus propter ciaafulam codivillarcm. I-j. vSi plc- 
nc Birt.ft.dc iure codic. pcr quam apparct dcfundt'i 
voIuilTc& tcftari &codicil!a(i , quauis h.Ttcs clip;cre 
tcncaturquam viamacccptarc intcdic.l.fi.C.dc codi- 
cil.& plcnc habuiftis fupra in vcrbo , Te/famtnttiM, 
iij.in fi.Si 2\itc non cuftarct dt mtntcdvfun^ti, fcili- 
cct an t.ft iri voIucrit,vti codicilIari,tuc fi inilla vo. 
luntatc appofuit inftiturionc vcicxbzrcdationc,qug 
nifi in tcftamcntodircdc ficri non poifunt^tunc prg 
fumit ir potius voluilVc tcftari q. codikillari. i. n6 co- 
dici!Ifi.C.co.ritu.& fi przdida n6apponantur,prx. 
fumiturrp voIucritcodiciIiart.I.ilIud.^.traAari.tfl de 
iurecodicil.not.t;lof.& doi^o.ind. i. nocoJicillum. 
loan.d.- Pla.& Ang.in /.j.inftiiutio. dc vulgari fub- 
ftiturio.facit glof valdc not.in I.vcibis.ft'.dc vulga.& 
pupil.qua1'r'r vcrfia dircila obliqajntur,vidchitisin 
vcrlin,^<4^y^r A^^rM.in tradatu comptndioff fub- 
ftiturioiiis. tl'oftrtmbmcnri tcncbitis,rj> licct com- 
munitcr fubftitutio dirofla vt valtat iure diredo fic* 
ri non pofsit in codicillis , t~.mtn fallit in tribus cafi- 
bus. Primo fi il.itutuni ciuitatis aut patrix confuctU' 
do pcrmittcrctcamtncodicillisfieri : quiatunc valc- 
bittanquamdire^i,fccundum Bald.in I.dequibus. 
viij.coI.vcrfi.itim qui^ritur.tf.dc lcgibus.(]uia tuc va- 
letinftitutio dirct^a fccundum cum. & fupftitutio a- 
liud non rft, nifi fccunda iniliturio, vt infra dicam. 

Sccundbfillitjncodtcillis inttr Iibcrosa patrr fa- 
ftis, vcl alios ab intcil.ito fucct dLntc5:qui It tx fublH 
tutionc in codiciliis faifta voccntur,dirc-t:tc fucccdfit 
& totu capiunt, aliqua quarta non deduda fccundu 
Bnt.finguhritcr in I.miiitis codicillis.ff.de tcfta. mi- 
li.diC(;s ita d.- ^itto fuillc obtcntu.dc quo plcnc Lud. 
Rom.confi.cIxxix.iij.coi.idcmdicutaIiqui,& tcrtio 
dtbcrc fcruari in piis caufis,quit » ficut & liberis po- 
tcfthxteditas dirc(5tc dari dc iurcin codicillis. Scd 
contrarii'i dccidit Bal Jn l.j.vctfi fcd htc quzro an h( 
redit3S.C.dc facrofan. ecclc. Vi Jtatisqux plcnc dixi 
fupra codc,7>/?#nrCTxfl»ii».iij. vbi ctia tlircda ficri po- 
tcftincodicillisp-rmilitc.tOrddnitni, quia prin- 
cipalisnoftra intentio& omnimodjdtuotioeft,hac 
quoridianam fubftitntionu inatcriam, vt iamdiu cf), 
cupiuiftis,& dictim expofccbaris dcclararc: luftinia- 

a a iij ni fi:c. 



Repe.cap.Raynu.Gul.Benediai. 

nt frcnntonfilio in /.Kisiuquc.inftimtio.df iufHtia tionc caufa lcgitima infcratur. Alils cflct trftamcntu 

tc iurc.in prxfcnti matcrli <ju acdi pro dcchrationc nullum.'n Auiii.non lictt,C. dc libc. prartcr. & noi. 

bm di6toirum & inferius diccndorum przmittl ge- gior.in >.ciharrcdatos.in Auth.dc hcrcdibus:& Fal- 
nmlii prrludia , vtdnpula fubiliiutionum puniia n cidia.tSccund6dixi,(2>habcmuscxfiarri.d3tioncm, 

cnudcari faciliii», ac intdliai pofsint. Matcriicnim quar fimilitcr cft tripk x.quxda cft cxhzrcdatio pro- 

ttm pcculiarcm & rruduofam illotis(?i iu discrim) pria,ycluri quando paicr (iliu,qucm in potcftatcha- 

manibu$,conniucCibui atquc oculi! pcrtranfirc, nc- bct,mala mcnte cxhxrcdat.tanquam ingratum Sc dc- 

phas cftc vidcrctur,dicit tcx.in I.j. fF. de originc iurij, mcrcntc.caufa lcgitima in exharrcdationc infcrta,de 

& l.lcgaui.fF.dclibcra.lct;a.in cuiusquidcm matcrix plen^dixi (\i^cT\c^o,Int$dmttft4mtntonltn^ 

Uudcm & commendationcm fv-rtur apcruifle ot fuu ^ts. i j.& talis cxhzredario fic difiinitar: Exhxrcda- 

Albe.vir ilic in pradica magnus^in rubri.ff.dc Tulg. tio cft alicuius inuiri ab hzreditate qux fibi dcbeba» 

7 iSipupil. tdiccnsh.inc matcriam dTc vaMc vtilcm tur,cxclu(lo.l.fi patronustcftamcto.^.quis non ma- 
ad burfu aduocatorum ampliandas:nam habct fc io ij la mete.& l.Paul.la ij.fF.dc bonts liber. t Alia eftex-' 

corporc iuris ficutmare Anglicanum. Eft cnim fc- hcredarioimpropria:vcIari fi pater bona mctc non 

cundum cum alta materia.in q«a fubtilitatcs finc nu animo noccndi,ft d porius filio prouidcndi cum er- 

mcrotlicut in mariprocdljc intumcfccntc», iuxta il- hzrcdat.l.mulri.fF.drlih.& poftnu.dcqua dixifupcr 

lud Pfalmiftx, pfalmoxcij.Mirabilestlarionesma- verbo,^iy*«f.iniij.limit.Oranifta fi t hodie corre- 

ris.& Ant^dusin eadcmrubr.dicitquod Bald. fratcr da, confidcratotji filiusdcbctin a!iqL>oin(1irui,pfe- 

eius cum hac materia lurratus fuit vltra vipinri mil- ne decidit Bart.in I. cum ex filio.& ibi Bal. (F.dc vul- 

leducatos.Ego autcm lcgi Riph. Cuma.ibi rcfercn- ga.& pupil.&Bar.& Bald.inl.fi filiis matrcm.C. de 

tem fe viua vocc a Baldo audiui(Tc,qubd ex ca cofu- inofF.icIb.& dixi fupcrdifto rcTho^/netJftt/tMmt»- 

lendo lucratus fucrat plus quim quindecim mille du ^tortii/tjMtajy]. t Q^eda eft cxhp-cdatio impropriiT- 

cato<:ideocft adumcnda , & fummo ftudiointclli- fima:vclutiqrialiquiscxtraneus, qui non eratde ne- 

g'L-nda,acm:moriactcnacitcrcommcndanda» vtdi» ccffitate inftitucndus vcl exhzrcdandut, exh^cda- 

ciitext in d.l. legaui. eft enim fufficicns fola ad vos tur.Vnde fi quis fi^atrem futj,vel fili(i ba(iardum,3ut 

8 ditindum& vc(tTosinztcrnu. t Vndc obfecrovos fimil:m cxhzrcdat,t3li$exhzrcdatio diciturimpro- 

omncs,vt t.iin pcculiarc opus audicndo non connu- priiflimajvclut dc illis fupcrfluc &da,quibus dc iurc 

mcrctisugulas domus,minufquc in acrc caftra zdi- non dcbctur aliqua Iegirima.I.quidamcikm filium.ff. 

ficctis,fcd attcntc cunfta rimcris : Qiioniam de fub- de vcrb.oblig.not.glo.in I.j.fF. dc bono. poff.contra 

fticurionibus non guftabit alinus , imo ncc fd olaris tabul.extrancus cnim appcllai omnis ille cui cx bo- 

vagus.Igitur adremdc quaagiturrcucrtcndo, ftire 15 nisdcfunfiiteftatorislegitimanondtbctur. tTer- 

dcbcrisquod nos habcmus prztcritioncm , exhzrc- ri6dixi,9> noshibcmus inftiturionequ^fimilitcreft 

^ darioncm,inftiturioncm,& fubllitutionem.tPrimi», triplex.Prima cft inftituriopropria , vduri cum quia 

dixi quod habemut przteririoncm , quz triplex cft. inftituitur in tota hzrcditatc, vel quou ciufdcmJ. 

quzdamcft prztcririo propria , quo adformam& itf quotics./.hzrcdes.fF.dehzrcdibusinftituendis.t Se- 

Quo ad efFcdu,(juz fic difrinitur: Prztcririo cft filcn cunda inlritutio dicitur impropria , vcluri cum filius 

eucircainftitutionis bcncficiri vd cxhircdirionis. inftituiturinlegirima,yclincoquodlegirimaturre. 

vndc quido patcrcft crga filiu ncutcr,quia ncc fauo- duciiur,puta dotcm, vcl proptcr nuprias donarionf. 

rabilis necodiofus,tuncdiciturfiIiu prztcrirc, ip(u l.quoniamnoudla.C.dcinoff.tcfta.NampofitOjtp 

non inftitucnJo.ncc cxhzrcdando:quo cafu nondi- Icgitima fitpars & quota , non tamcn diciturquota 

citur lcgirimc tdiamentum fuum ordinarc, cum fuo hzrcditaris,fcd quoia bonorum ab omni zre alicno 

tunc non fungatur cficio pietaris,fccundu quod fi- extrada.l.ctim a tnatre.vbi not. C. dc rd vendic. 8c 

lium fi gratus crat.inftituerc tcnebatur. Paritcr non I.fi.^.in compuurionc.C.dc iure ddib.& quod lcgi- 

cxercetiuftirizdcbitum,quofilium ingratum&dc- tima fiiquotnbonoru,fcdn6hzrcditiris,tcnctBart. 

mcrentcm potcrat cxh{r< dare.I.inter caetcra.fF. de li- in I.cx &do. circa mcdiu.ff.dc hzred. inftiiu.& Bal. 

be.& pofthu.& fuit plcnifrime diftum fuper vctbo, in d.l.ciim a matre.facit tcx.vbi glof Angel.& Imol. 

10 /1 tt/ldmento nltn^tnt. t Qnzdara eft prartcririo & Paul.in l.ita tamen./.fi patronus.ftad Trebdlia- 

pro^ri3,:juoad forinam.fed noiiquoaid crtcAum:& 17 nu.tTcrria dicitur inftitutioimpropriiftima,quo« 

hzc cft duplcx.Nam quzda cft,quz caufatur cx iurc tics inftituto hzrcdc vniucrfali.aliuscxtraneus in- 

priuilegiato: qualis cft illa , quz fit pcr militcm filiii ftituitur in rc ccrta:quo cafu talis inftitutio non eft 

prztcrcuntcm, vndeprartcririomilitiseftformalitcr quotahzrcditati$,ncq;bonoru adcutchzrede vni- 

przt;ritio,fcJ ctfcftualitcr cft cxhzrcdatio.quia ha- ucrfali,vt d.l.cx fa6to.& l.quotics.ita clcgater dicit 

bciur pro exhzrcdarioncvbi tcftatur in cxpcdirione Bal.in I.Gallus.in fine.fF.dc lib. & pofthu. VideatiJ 

bdli cui tunc remittitur omnisteftandi folcnnitas.l. 18 Ang.in^.j.infti.de hzrc.inftit. t Quarto & vlttm6 

militi.s-C.dc tefta.niili.fi autc non eirctin adu b.lli, dixi,cp noshabemus fubftitutionf^cqua iGgo te» 

tuc licctfua prztcririohabeaturproexhzrcdationc, ]<)pore loquuturi fumusrcirca qua fcicndueft,T(pin- 

tamcndcbetfilium prartcrirc caufalegirima infcru, ftitutio& fubftituriofchabet,vtprimus & (c-cudu$ 

alias tcftamcntumn6valct,inftii.dccxhzreda.libcr. grad^^quia inftiturioeft pnmusgradus h^rcduper 

II f.W in expcdirionc.vbi plcnc not. t Alia cft prztc- teftatorc ad fucccfiionc vocatorii. Subftiturio vcrA 

ririo pronria quo ad forma^fcd no quo ad cfFcdum, dicitur fccftdus gradus, aut vltcrior poft inftitutos 

quz cauUtur a iure c6muni,& ctia habctur pro exhf k teftatore vocatoru.I.j.ff.de vulg.& pup.Nam fub- 

rcdarioncvtin linca materm.na matcr vdauut ma- 'ftitutionihil aliudcft,quam condirionalis infticiv 

tcrnus,& ficddnccpsprztcrcundo filiu vclncpoic, lio.l.inrarione.^.incertf.fF.adl^^.Falci. Perquod 

aut^conucrfoHliusmatrfividctureumexhzredare, demoftraf Qvcnpitulii inftiturionis diucrfum efta 

iu quod tatum opcratur pr^itiomatris,ficut cxh^ fubftituttonc.Ita cf pcr approbationc vnius no in» 

rcdacio patris.quod cft hodic vciii , fi in tali prztcri- tclligitur aliud approbatii , L cundum Alcxand Jn )* 

pirte. 
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p3itc,confi.cxx?ij.incip. Difcur$is IiiritationiSu». & 
intelliqitisAibfHtutioncm vulgar m faccrc fccundfi 
prs(lam,quia pupilbrsnon facitdiftum frcunJum 
pnd jm , cuni pcr ill jm non fucccjatur tcftatori.ncc 
inciushcreJit itc. iJrodici nonpot. fccuntUisgra 
duJ in patcrna h{ •cJititc>fcd benc <acit duas tabulas. 
l.'j.^.int Tdum.ff.d.' vul^.& pupil.fubflt. fccundum 
jo O.ifto. tEtfitinflitutiopertalij vcrba, vd fimili-', 
Inltmn m hi Titium hxredcm : ycl fic , Titius mihi 
hrrtserto : v- ITiiius fitmihi hi:rcs.!.j. fF.dchitcdi- 
bjsinflitu-ndis. iunftis h"s qiitfupra habuillit in 
II viTbo,C*f<r.r^«4.3ntc{incm.tS'.ibftiiiuioautem fit 
pcT hrc, vcl limilia vcrba , Si Titius m hi hircs non 
erif,Sciuslitmihi hxres. Hoccn^m cafuTitiusdici- 
turinlVtJtus.quafj in primo qraJu vo^-ac.ii.S^rius vc- 
tb dicitar fabfiitutus, vcluti f-cun Jo grada vocatus. 
Si autc tcflatorctiam talia vcrbi fubiun<»er«:& fi Sc- 
ius mihi hzrct non erit , Ciius fit hTrcs : tunc ctiam 
Ciiusdiccturfubfliiutusintcrtiogiadu vocatus: fi- 
militcf faccrepotefittcftator quartu & qnintu gn- 
dum fjblVitunonum, & dcinccpsin po^^crumtinlli- 
tut.Jc vul'iari fubft'fJtio.<(.j.&I.potcff.fF.de vul{;.& 
^pupil. t EttaKsfubftitutioncsfieripofrint nidum 
hrrcJi inft;tuto,& cuicunque alt-ri vcnientiex tefla 
mcntOifed aiam fucccdentibus ab intcftato , vt dicit 
tc«.m I.fi quis ita h.rre$inftituatur fi legitimus. ff.ic 
hxrcd.inftit.vbi dicitur , cj> li teftator ita dicu: fi illc 
q'ji ab inteftato fuccefTurus cft , nolit cff.- hxrcs, talis 
fit hxrcs : valct quidem teft.imctun^^quaui» no fii ali 
quis fxprcfsc hxrcs inflitutus,ficundum Birt. ibi,^ 
illum tcxt. & fic quatrtuis nulla prxcclVerit hxrcdis 
inftitutio,tamc n valuit fubft'tJtio, cum vidi.aturel- 
fequxiamtacitiinftitutiocx mcntc tcftatoris, qui 
fubftttucnJo Tcnienti ab intefhto, videturipfum in- 
uitafl'c,3Tgu.l.coticiutur.ff.deiurecodiiil.& lic prx- 
ccfsit ibi tacita inftitutio, fccjnJum aliquos.l. co'if - 
redi.^.fi.& I.fi patcr impjbcris.fF.de vulf;.& pupil.fa 
citgIof.ltnj»uhrisin I.quindiu.fF.dc regu.iur.quxdi- 
cit,rjt tunc vcnientcs ab intclhto vocmtur ex tcfta- 
mcnto vclutt3citcinftituti.& fuTicit hxctacita in- 
ijftitutio ad validitaterrt vulgaris fiibftitutio. tEt in 
hoc confi.ntiuntdo&orcs,qu6d ad vilidititt-m liib- 
fHtutionis,im6 totius tjftam.-nti, t.Kit aJufii^it inlti - 
tutio,qfi fcilicrt fubftitutio eft f ida tali, q, J j n jccf- 
fitatc iuris non dcbcbat i tcfhiorL- tnftitui, vel exhx- 
fcdari.qualcs funt cxtranL-i,vtco'Iateralc$confinpoi 
nci , qui ncccflario noii fantinftitoendsncc '•xhir?- 
dan Ji,vt vi Jillis fup.r vcrbo,/» ttJf*meto rtlimjiittjs. 
S"d dubium cft non moJicum , ah hoc idcm lo um 
habcat , fi patir lilio in potcftatc cxiflenti vcl alteri 
dcfcendcnti primum locum fuitat'<s tcn nti, vcl cto- 
ucrfo filiuspatii altcri vcl immcd^ati .ifccdenti, qm, 
vtibi vidiftis,funtncccflari6inftituedi,ipfisexpri.f-c 
no inftituti$,fimplicitcrfubllituerit:& fic (vtdidum 
cft) ccfcntur tacitc inftituti : an talis tacita fuNfttru- 
tio fufriciat ad fubftiiutionis & tcftammti validintc. 
& ccrtcBatto.in I.Galliis.jf j lF.d.-Hb.&pofth.Jcci- 
dit Q» fic , diccris fufHccrepatri li hoc modo tcftctur, 
Si filius mcus mc viuo moriatur,talis lit hxrcs. Nam 
qucm:idmodum fi tcftator dixilVct, fi lcgitimusfideft 
qui mihi ab intcftato fuccclVurus cft) nolit , vcl non 
pofsit efVc hxre$,tali$ fit harres: leftamcntum vaJcrct. 
Ita in cafu noftro critdicjrdum in filio cadi-m ratio- 
ne , quia moricndo viuo tcftatore non poteft cflc hg 
ics,idco fubftitutus crit hxrc$,pcr d.I.li quisita infti- 
tuatur.& I.cijm cx tcftamcnto.^.hxc vtrba.fF.dc hx 
rcd.inftituc.& l.quamui$.C.dc impub.& aliisfubfti. 
* Tom. 2. 



nrc intereft ipfius filij hoc cafu tcftamcntu pjtris no 
valerc,& nullum efl"f,fccundu Bart.in d.l. Gallus./. 
j.in ij.oppofi.ide lenct in I. j.in ii j.q.prin. & J.fi quis 
cum./.fin.fFdc vulg.& pnp.qucm fcquitur Pau.ind. 
I.Ganus.jf.j.& J.inomnibus.& in l.fi quisita.^fin. 
*4 rt. Je Iib.& pofthu. t Patcr enim fubfHtucdo fiUo, fi 
eo viuo moriatur,taciti vidcturipfumfiliu infiituif- 
fe,cafuquopatri fuprruiuat. Namcum fubftiturio, 
vt diAu cft,(it fccundus gradus,przfupponit primu 
gr3du,& fic inftiturione.argu.I.ad remmobiIem.de 
procurato.indc dicebat Bald.in l.j.in princ. fF.de iu- 
fti.& iur. Q» qui vult confequens,fcmpcr przfumitur 
voluiiVc& prxfuppofuiircfuumantccedcns:& ficta- 
lc tcftamentu non crit nullu,cum eo cafii faris videa 
tur filius infHtutuSjfi u pro inftituto habcatur. Qupd 
cft vcrum fccundum ipfos, fi in tali teftamcto nullus 
atter cxtrancus reperiatur vniuerfaiiter h^rcs infticu- 
tus.quocafu(vtdiflu eft) filius habcturpro inftitu- 
to,vtd.l.Gallu$.feJ vbi rcpcrirctur aliquiscxtraneus 
hzres inftitutus,tunc ille filius no obftante fubftitu- 
tionr fibi modo prxdido faSa , cflcrt prztc ritus , & 
fic teftamentu no valcrci, cum fit veru diccre ipfum 
eocafunonfuilVeipatre infticutu:ncc etiam vide- 
turperdifta fubftiturionc fibi fada ticitc vocatus, 
aitcnto 9>pater fibi dc alio prouiJit , vt fingulatitcr 
deciJit BartJn d.l.cohzreJi.f .fi.ff.de vu!g.& pupiL 
Scd aduenatis,quia contraria opinio. (fcilicct hlium 
cui a pacrc fiiic fimpliciccr fubiticutum ) non haberi 
prohzredcinftituto, fcd pro prztrrito,tcnuit clo.ij. 
1 in dJ. GaIIu$.& Bald.ibi.j^.j.quafcquitur Cy.Nico. 
de NeapoI.BaI.Ang.& ImoI.Rapha.Cuma.in dida 
l.GaIIus.& Bal.ibi.jf.idem crcdcndu.& in I. pofthu» 
morii.ft.de iniufto rupto tcftamcto.& in rcpctitionc 
I. in fui$.ft'.dc ]ib.& pofthu.& in I.hzrcs.& l.huma- 
nitatis. C.dcimpub.& 3liiifubftiturionibu$.& AIcx* 
ind.l.Gallus.fupcrglo.ij.diccnsh3nc clVc communc 
& fccuriorcm opinio. fccunduquam ipfc ^onfuluic 
in j. parte,confiI.cviij.inci.Vifo thematc.iij.col.ver. 
prxdiSisno obftjt.vbi ctiadicit hanc cfle commu- 
ncm opinionc,a qua in iudicando no cfl^ct reccden- 
dum.Idcm cufuluit Pct.dc Anch.cofi.cxxxvj. incip. 
PonJerandu principaliicr eft. vbi hancopinionera 
oprimis firm.n rarionibns,ac plurestext. allcgat,c6- 
cluJenstaleccftamcncum, in quofitic filio fimplici- 
ter fubftitutum,efl<: nullum, ctiam fi pauperes Chri- 
fti,& fic pia caufa fuilVct fuhft-cuca, ficuc crac in cafu 
diCti confili j.H mc (riam opiniunc poft mulcas con- 
fi Jerariones fc-quicur lafb in diif^a I.Gallus.^.i.tamc 
dicitibi Rapha.quod opinioBarto. poffctfuftincri. 
VnJcrcftacfccunJu przJiiftos Dobcorcs^teftamcn 
tum p.itris i Sc nullum,niii filius fucrit cxprefse inili 
cutus hzrc$,quatumcuque fucrit ci fubftitutu, ctiam 
ferundum c6)iliumGalli,aJcoqu6J in filio vcl alio 
primum locum defcendenrium vel afccndcntium tc- 
ncnte non fufficcm illa tacita inflitu. quz inducitur 
cxrubfliturione.£tproifta comuni opinionc rft cex. 
indiifta I.Gjllus.j>.idcm crcdL-ndum. & jl.in umni- 
bus.vbi pacccnon violando liceram,quud fi tvllator 
habuit filiQ,& nepoiem,& vxorc ncpocis ptzgnan- 
cem,fi filium infticuic,& nepotcm prztcriit,huc mo- 
do vcrba cucipicndo in pcrfuna pofthun»i proncpo 
tis:fi filius & nepos me viuo monancur,tunc pronc- 
posqui nafcwtur fithzrcs,ccrtctcftamctu rumpitur 
prztcritiune nepotis, fi contingat filiu mori viuo tc 
ftatorc,cuius contrariucflctfecundtiopinio. Batto. 
fec un Jum quam nepos inuiratus viJctur ad inftitu- 
tioncm. Prxtcrca illa vcrba , Si filius mcus me viuo 

a a iiij moria- 
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mor!atur>rumconclitionalitcr prolst:! , iilco nullam ucrint.pcr quod datur intcliigitcp lo^uicur in filiocu 

Tidc.iturin.kiccrrdirporuioncin<l>: Hlio. htitatcnrt illud vcrbu potius adjptctur Rlio,quam altcriab in- 

Bal.in d.l.birc$.& el\ gl.notab.vbi clare Bar.in I.Lu tcdaio fucccdcti,cjuia lilius c(l dominus bonurn pa- 

ciui.ft.de hircd.in(lit.quamfcquitur& commcndat tcrnoru in puilo,(j<p.it<.rc[l mortuus, ouia iniplum 

laf.in d.l.j.iij.col.Cd j paft.diccns cflc ibi itxtu pro co ipfo cotinuatur bxrcdicatis patcrnj: dominiu,l.ia 

2$ illa glof.ipfum induccndoprout ibi pcr cum. tNam fuis.tl^^.dc lib.& ponbu.lit cR tcxt.not.inllit.dc hxrc. 

in hzrcditatibus vcrba conditionalitcr prolata nul- qux ab intcila.dcfcruntur. & ftc filio A>pnc pcninct 

lam inducucinftitutionc,u«]ucfubftitutioncm, ncc vedicarcrancjua dumino.j. ficitac]; dikrctis. inAit. 

pcrfona in coditiont polita intelligitur inllituta ncc dc aitio.fd rrfpondctur,ifillctcx.intclliKiiur, q» fi 

fublbtuca.Idcop(Tilla vcrba,Si tilius mcus finc libc- lc^itimushrrcditat-^m non vcndicaucrit,fupplc,prx 

ris dccclIl-rit,fubrtituo Caium, non dicutur libcri fi- cc Jctc adit-onc per ijua fit ipfo iurc hxrcs, abfq; cor 

lio tcftatorii fubi^i.nifi cxprcfse fubllitucrcntur.quia porali apprclKnfionc : llnc cjua ilico fafta aditione 

pofiti funt in conditionc, quz in hzreditatibus nun» hzrcdiutis copitit ruicuQq; nxrcdi tanqua domino 

quam inducit difpofitionc.Imo ncc ibi fumitur argu vedicatio reru h^rcdiiariai u.Pr^tcrca illa funr vcib» 

mctum a contrario fcnfa,vtdicamus Q> filio cu libc- tcllatoris,dequo fuit fida d.l.fi quis ita. Et tcflato- 

rismoricntc ccnfcantur libcri fubftituti, fecundii la- rcs plcnimij locjuunt improptie. vndc cx tilibuslc- 

{bnc,in l.j.in prin.ft. dcofhcio ciu$,cuimanda.cft iu quutionibus vuli;aritj,vt plurimum impcritotufumi 

iurifdtdio.ideo ciim nondicanturfubflitutt,nonfuc n6dcbctargumcntu,ncc vfuslotjucdijfccundu BaL 

ceduntex difpofitionc teftatorismortuo eorum pa- clcganttr iii titu.dcfucccf fcudo.vt plcnc dica in ver 

tre hzrcde: fcd ei fucccdunt ab intcftato.vcl cx tcfta- ho^EuUmanfitbtnfHCCcdtrtnt- propc fi.Similitcr no 

mctOifi quod fccit.& fic bona pcr eorum patrc alie- obft.l.cx tcrtamcnto.^ .hzc vcrba.ft.dc hxrej.inftic. 

naureuocarenon potcrunt, vdut rcftitutionifubic- quiaibi fada fuitfubftitutio rcciproca.pcrquam vcr 

, prout fccilVcnt ficK difpofitionetcftatoristaqua ba tcftatoris gcncraliafcu indcfinitc prolata crant a- 

fubftituti viucrent.l.rina. /.penul.& fi.C. communia pca nata comprchendcrc inftitutionc.Pariterno ub- 

dc lcga.fccustamcncdctin lc^atis. Quia fi tcftator uat d.l.quauis.C.de impub.& aliisfubft.quiaibinO 

alicui rcm lcgarcttcidc fi abfq; libcris dcccdcrct fub- inducitur difpofitio inftitutionis a contrario 5?nfu 

rtitucndo iuxta l.fi lcgata.C.dc leg.poftca mortuo lc coditionis,fcd ab illis vcrbis,quod abominor. ibi in 

catario fupcrftitibus filiis ,tales Blij intelligcrcntur tcxtu pofitis.cx cjuibus rcfultat,Q)licct valcat fubAt- 

lubftituti ex difpofitionc tcftatoris , vt fingularitcr tutioabfq; exprclVa inftitutione pcr d.l.fiquisita.t:- 

dAidit Angc.in lcftura l'lorentina,in l.in legatis.C. me hoc locu non habct in pcrfonii,quf dcncccfsit» 

dc lcgatis.& ratio diffi.-rcntiz cft,fccundum cu inter cc debent inftitui,prout funt Jcfcendcntcs, qui in po 

24$luercditatcm& lcgatum. tQuia hzreditas nonpo- tcftatetcfbtorisfunt, inquibus fubftitutio cis 

teft nutu rclinqui,fcd lci,'atum fic.l.nutu.tf.dc lcg'ti$. nunqua prifupponit,nc c includit inftitutioncm : & 

iij. & habuiftis fupcr vcrbo , /nixtrtmufcftCHi.iiSiCo hzc, (vc ciixi)cftcumunisopinio,quamfc<]ui(ur An- 

in lcgatis fufticit Hliorum nominatio conditionalis, ge.in Iant^^.C.cumuniadefucccfsio.&hrmat pla 

in c^ua bcnc fumirur argiimcutum a contrario f nfu. rimum ex his qur plenc dixi fu[>cr vcrbo,//>rr/m»f- 

£t lic fi habcat filios, taks filij non foliim exdudcnt to rtUn^utnj.yin tcrtio princip.ili quzfito:& maxim^ 

rubftinitu, vtdicitaliasconfuluiftciquemibifequiilS in iij.& xxij.limiutionibus. tNam inftituercfilium 

laCScd ctiam rcuocabut alicnata,fi quid fucrit dc re- cxprefsc,cft dc forma fubftamiali tcftanicnti patcr- 

bus legatis diftractu. Dc ifto autcm punAoifcilicet, ni, ita quod non fufficcrcnt vcrba zquipullcntia , & 

«n libcri in conditione fubftitutionis pofiti dicancur minus tacita,& implicita. Quinimodcbct formali- 

tacttc filiofubft'tuti.VideatisBar.in 1. Ccturio xiiij. tcrinftitui,vtibi plcncdixi.cx quofcquii conclufio 

col.vcrii. Vltcrius quzro.fF.de vulg.& pupil. vbi A- noftia vcra,<ji qu Jtumcuquc filio p patrc fubftituat» 

kxand.Ang.ini. cxtranco.inftitu.de pupillari fub- numjui ccnfeturfilius^pterhoc inllitutus,fcdtan- 

fticutionc.Bald.& lacob.dc Aurclianis.in I.ab co.C. quam prztcritus dicct tcftamcntu nullu, fecundum 

dc fideicommifsis. & intcndo plcne diccre fupcr vcr comuncm opinio. indifUnftc vcra dc iurc ciuili : fi- 

bo,5i dibfjjlibtru nurcrttitr.i).m matcria compcndio- uc rcpcriatur inftituti hzrcdcs extranci, fiuc ab inte- 

fz fubftitutiunis. Ncc obftat principali noftrz dcci- ftato fucccdcntcs : & Hue moriat filius viuo tcftato- 

fionid.l.Gillus. ncccztcraiurapcr Barto.allc(;a.c(a rcfiucnon. dciureautc prztoriotalcteftamentum 

in illii przfupponitur filium fuiflc inllitutum^fccun. fuftcntarctur duobus concurrctibusrprimu, quod in 

dii glof.in d.l.Gallus.ncc cti j obftat d.l.li quis iu hx illo teftamento fucrint inftituti lia.Tcdcs ab intcftato 

Tcs infticuacur,fi lcgicimus.(f.de hzred. inftic. in ciua vcnictcs:fccund6,cp filius ille prztcritus cui fimpli- 

Barto. & fcquaccs fuum ficicbant principale funda- citcr fuit fubftitutu,dcccderct viuo patrc,pcrtcx.fin- 

mcntu: quia dida lcx loquiturin aliis h.xrcdibu$ ab gularc inl. pofthumus.ft.de iniuftorup. tefta.dcquo 

imcftato vcnicntibus,qui non func dc ncccfsitatc in- plcnc dixi fupcr vctJn leJlMuttortlin^ntj.]. in xxiiij. 

ftitucndi,ncc cxhzrcdadi: fccusautc cff.tin filio,vcl & xxv.limit.Ethf ccft pura vcritas,fcilicct,Q> no fuf 

alio dcfccdcntc primii locu fuitatistenctc : quia mU Hciat filio vel altcri primu locu fuitatis tcncti, fim» 

exprefse & cxpiiciteinftituatur, nu valcttcftamctu. pliciter fubftitui,lccundu cjua opin.cumu.fcmcl vidi 

Na tex.in d.l.li quis ita.vuc his.Si legitim'. & fic dc iudicari in cuiia appcllationu Tolofz,in qua fiiit tc- 

filion61oquii,quifolumcoroprehcditur pcrcdidu ftamcntu cuiufda vocati Calmclhas pronuntiatum 

vndelibcri.Cztcci vero collatcralitcr tcftatori con- nullu,(cu ad ipfum nullusfuit habitu$rcfpo(5tus, pro 

lyiundi vcniunt pcr edidum vndc lcgitimi. tOr cla- eoquia Hlia qua habebat vnicanoninftituerat inali- 

rum cft,quod cdida vnde liberi A vnde lcgiumi dif- quo hzredc,fcd ei fimplicitcr fubftituerat: fuper quo 

fcruntncdumnominc,redtitulo,vtpatct.fT.& Cvn- fuitmat;naaltercatiocxco,quiaaliquipr.ifiicatcs ri 

dc libcri.& vndc legitimi. iundo quod dccidit Cyn. gidc fubftincbat opi.Bar.fauore tcfta.S^d maior pars 

in l.fi idc.C. dc codicil. nec obftat fi replicarctur, ^ & fanior confiliarioru obtinuitc6cra teftamentum, 

tcx.ia d.l.fi quis iu lcgilbior vtiturin vctbo,Vc<lica infequedo comuncm opinio.fupcrius rclata,adhzre 

do>opt- 
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do oj>inlo.rccol^di mcmorije dni Bfrnardi dcNo- 
garrto in vtrot;; iurc liccmti>p3iris iuucnu pr^^icl 
tiu,& didt procdlus rclatoris,cui» anima rcquicfcat 
cu bt atittquia multa bona ab co didici. t Lica crgo 
cdmunis opi.lit vcra.tii ad mapisacucdu vcilrosin- 
tcllei^us,in mcJiu ri.rc-ra conlidcrationc qua Modcr 
ni Riillc alTcrunt:[acob.dc Pctruciisin hoc piido,in 
d.l.antcc|ua.C.c6mii.dcrucccAionib.vbi pulchrci& 
no minus fubtililitor opinio.Bar.cil cumuni opinio* 
nc nixus Fuit concurdarc,mu)tos confidcrjdo cafus. 
Primo cnim coridcrjuir,qn rilio cft fafta fubftitutio 
fccundu prouilionc Galli j Iioc modo : Si tiiiux mt us 



titulfi inflitionis cffc in filio ncccflariu: quc (cqultur 
Guid.Papjc.q6.ccccxxv.Sccu$autc lilct li filius hz- 
rediinflitutofiicrit inAitutus & fubflitutus qiicun.' 
quc hzrcs dcccdcrct:qui3 lunc cum rcpciiatur infti» 
tutus,in tcpus mortis hxrcdis tcporc illo dc inftitu* 
tionctilijuiblato,prout dciurc habct prdndpofito» 
Lquonia in prioribus.C. dc itior. tetk. hlius rcprritur 
in Icpitima partc inflitutu5,& in rcfiduo hzrcdi fub- 
(litunis coditionc aducnictc. Et ii\o cafu poflct fal- 
uari tcx.cu gl.in d.^.cu autc.firc.Bar.in l.fi patcr.C. 
dc in(li>& fubQ. fub conditionc fitta. & clarc dcci- 
dit Guid.Papjt.qu.cccclvj.& cu Iiis fit nuc cxpcdii» 



nicviuu moriatur,ialisfit ha:rcs.Njm tuc aducnicn- }° diHicilisiftcarticuIus. tEt latiiis proctdc ndo, fcire 
tecafu,r}> tilius muriaturin vitatcll3toris,tunc fbrtc dcbctis , q> fubftitutio in gcnerc fumpu cflduplcXf 



fciliccT, dircfta,& indircfla.DircAa fubnitutjo cft, 
quje fit vcrbis dirc(5tis,in qua locu non haba aliuua 
quanaru dcdudio.QiMnimoquilibctdircdc fublli- 
tuhis ad intcgra vocat harrcditatcm,nullo altcro mc- 
diatc:id cA,abfi|i co dc manu altcrius hzrcditatf 
capiatnta nudj animi volutatc& difpofitionc fic 
hfrrs &dns hcrcditatis finc corpoiali apprchclionc* 
].cu ha^rtf ics.fF.dc acquir.por.& no.glo. magna in c. 
pafloralis.dccaura por.& proprictatis.& Dy. in c.j. 
dc rcg.iu.lib.vj.£t tal s fubHitutus ^pria autlioritate 
apprchcdcrc potcft hzrcditatispoiii.fsionc abfq;co 
quod dc manuhzrcdisinflitutica rcquirat,vtd.|.cu 
fcilicct in cafum mortis lilij , qui mortuus non dc- J ' hircdcs.ft.de acqui.pof.t Alia cft fubftitutio indire- 
berct inftitui.Vndc viuctc patrc filio monuo tcfta- & obliqua,fciIicct,iIlaquz fit vcrbisindircdis& 
mcntu rt coualcfcitiurcprftorio.Qu^iactia rccuua- obHquis,& pcrqua fiibHiiutus de manu altcrius,fct.' 
lcferetjlicoditio illa adiciiia nu fdilUtrAttctogjcx licct,hzredi$ inflitud hzrcditatc capit, vcl dcm.mu 
illo tcftamcto hxrcditas rcmanct vcnictib. ab intc- ab intefiato fucccdctis:& fic indircde.l.ca qui.Cdtf 
fbto,vt d.I.pofthun.9.vbiBal.hucoptimedccl3rat. 3* fidcic.tPrimafubftit.fi:ilicct,dircfta,cftquintu;>lcx, 
Si aute filius fupcruiucrct patri,cUru cft tptcftamc- vidclicct,vulgaris, pupillaris. cxtplaris. copcJiofa, 
tuno valcrctquatiicuq; ab intcflato fiicccdctes fiic- & brcuiloquafcurccjproca.Qiiasquidc fublhtutio- 
rint fubftituti:ncc cft vcru,t|, filius dicaf cx fubftitu- n")p ""c cxcplificarc potclli», fecudu gl.hicin vcr 
tionc fibi fad.! inftitui*,im6 habct pro pr^tcrito,& ho^Si Mt^jlihem w»rrvbi ctia habctis excplu dclub- 
hoc cafu malc loquutus cft Bsrt. fi co tuc intclligc- ft^rionc indiitfta fcu ubliqua, quz alias hdticuniif' 
battcftamctuvalcrc,& filiuproinftitutohabcTi,qui fariaappcllaturproutibiDto duccdc fingulistra 



(ccunducumfaluari ptfT t opi.Bar. cfvaLrcttcfla 
nientu,f iltc dc iure prztorio. & vcru dicit,fi fccudii 
confiliu Galli tcfiatus fiiit, fcilica fubftitucndo filio 
fuo aliquc dc fucctdctib.ab tntcftato,vt d. I. Gallus. 
/.j.vbi filio fubftituit ncpotc,vt d.l.pofthumus.tLt Ci 
hoc raodo Bart.intcllcxit fua opinionc, bc-nc loquu- 
tus cft:quia pro ipfo di tcx.in l.ctia fi ius. f. libcitus 
fi patronu.fF.de bonislibntoru vbilibcnus filiofuo 
fubflitu't patronii in dcf-ftii filij ab intcftjto fuccef 
furii.Nam cu litiuilla, fi filius moriatur viuetctcfta- 
tore,vidctur validare tcfbimcntii,cii confcrat cfKedu 
teftamcti inc3fuillii,quofi1ius nu dcbcrctinftitui 



Sabo, Videatis firnilc gl.in /.qua rationc.inft.de pu 
pil.fubftit. De vcrbis autcm dirc<ftis & obliquis, per 

3UZ fubftitutioncs inducantur dircd^ aut indirr dt^, 
ica infra code.in vcrbo, £uUm vnpkbtnfMCCttUTttit^ 
Laus Chtifto Icfu doininu noliro. 

SyMMAE SECT/ONIS. 

E c (bboles quam geftabat in ytero. 

Nmfituiru rtUtj^nt fotejt. 



potius( vt A\&\i cft) habct pro prztcrito, fccundum 
coem opinionc.Sfciido cofidcrauit prj fatusdoftor 
cafum,quo patcrfiliono fubllituitfcciidu cufiliuin 
' C«lli,fcd fimplicitcr dices hoc modo: fi filtus meus 
hirres no crit.talis llt hfrcj. Tiic didt talc tcftamc- 
tii no valcrc pcr gl.in I. tucius.ff. dc hrred. inflit.& 
pcr ca,quz notat ipfc Bir.in I.Ccturio.tf. dc vulg. & 
pup.Tv'rti6 cufidcrauit cafu propriii dii^z I. fi quis 
iu hzrcs inflituatur fi lcgitimus.ft'.de hzred.infti.in 

oua Bar.fuii f cit fundamcntu , vduri fi teftator fub- 2 NAtifUtrtt txvtnti>rtctftii.& ttti.i 
flitucrit vcnictibus ab int -ftato quos ncccllc no ha- ^ Prt/cttite cHrritcctJtrMtxtpnittmtn vttrt. 
bcbai inftitucrc:qui propric vocatur Icgitimi. & in- ^ /),_r ^HMttJo tflpiti uutf*. 
dubitatcrvalcttcftam.ntii.vtd.I.fiquisita.Qiiarto g SAnihficHninvttnifHUpiatfl. 
eofidcrauitcafu fiilicct,fifubftituaf cxtranco,alia$ 7 'PojllmmttsfHiuvtlidtiniufeitfiiiiflilid. 
no vcnictiab intcflato.&tuc vidct illetaciteinftitu- g txtJhmiUMr^ui tfltnvitrc.vbiAguitrditimco- 

tu$,vt tc ftamcntil valcat.Quibus duobus cafibus fal- mtdo. 

nari ctia polVct of inio Bar. Nam in tilibus pcrfonis 5 Gnuudd cendtmn.1t4.mtn fitMiteptrtim txt^imtie. 
fufFicit ucita inftitutio:fcd in filiis& cztcris libcris „ Peflitmnm ^Mtmtdt nafctdo rXpM uflamtntMm fAtru, 
primii locii fuorii hcrcdu tcnfribu$,requiritur& ne.'i, Ttfldtm tngrtdiatte religicnt rMtnptiMr ttm itflMmtntS. 
ccffaria eft cxprclTa & formalis inftitutio, vt vidiflTs^ii LtgitimMtit fiin 4n Thp4t ttfumtrtti p4iru pnm f^SfMmt 
fuper vcrbo, In tcftam6to relinques j. tt pari modo j. PtflliMmiimfffiat^entrMjittrmflttm. 
eflcttcftamcmunulIvi,fifiliu$fuilVctapatrcfubftitu PcfthMmi gtntrAlu tnflitmo an Ufl^rdu cvprthtndat, 
tas alicui hzrcdi inftituto.l.cx faSo.Jf . Lucius.& l.is 15 Pcflhnmm ntc exhxrtdAripottfl.ntcpr^ttnn. 
qui.fF.dc vulg.&puptl.& l.itat3mi-.Jf.quiroj;atus.lF. kJ PofihMmm tn dtcMtur ,<iMt ft£bvttr»txtr4^lmtft.(!r 
ad Trcbellianii.licf t vidcatur tcx.in cotrariii in l.fci- nitmt.x'}. 
mus.^ .ciim autc.Cdc inoff.tc ft.fcd loquttur dc iure jg OccUtns mtnfirMofMm tflhemicid^t. 
Codicis,quofufticicbatquiciiq;reliaititulus,vtplc ip T^ejtimmmHcdMmtfiheme.ntcinpMrittft pttfi^tttti 
ni vidiftisfuper d.vcrb.Ncc cft vera gl.fupcr vcrbo, mc It4pti^4ri pcitft. 

.Ceiebrari.in d.J .cii autc.fccundii Bar.ibi volcntcm 20 Mttrutvtrge nenfHit cenapta in ptceatt trigtn^li. 

Tom. r a» v 11 Btpti- 



Repc.cap.Raynu.Gul.Benecli6li. 



IX 

•J 



RfptifmMifMiJ. 
'PeJ}hMmttt li^itimdtri pcrefi. 
AYariA vir£9 non peptrit ctpn dolort. 
1 4 PUneta feptem ejuid infatu operentnr. 
2 f ^fffe f ftuHo farttu ejt viidtu. 
26 TnmtAi ejt rtruni omniu» fnndMHentiim . 
2 -j Parines amt nenum a nuftiid mtnftm noh ctnfttur me 
rtinx, 

18 KyWariAfeferitdeamo mtnft. 

19 Ctncrpiiiintf Chrtfti ijuatucr mtracul t . 
jo Conctptionii Ai/Arix cr Chnjfi dffirtntitt. 
31 OSimtjiriffartM ^uArtnonvtiutt. 
ji j4b»rtum caufuns punitur.vt htmicidM. 
J5 PoflhumopottfHivtrtairelinqiii. 
34 Polfhumodan pete/ltutor, ttiam fuh/Htui. 
j5 i.e£atum fiUj non extendttMrad pofihumMm . &nM,yj. 
3<5 E.xl t^d ttiifiUahiuaH comprehtniiatMr pojthuma. 
}8 Po/}>)umM nen ejt nif coceptui ftiepore mortii tejlate. 

j9 Cencepttu pojf montaui e.x fua perfona non fuectdti.Jid proiccit viuos , quoru vnu» BAus fuit rcit Longo- 



fucccfsiui cocipcrc pofsit libcros.Nam traditiicft 
c|U2tuor limul pucllas a matrcfamiliis natas dlc 
liqui vcro tradidcrcquinquics quatcmos cnixi Pe- 
nclopc. Et multas Acpyptimulicrcs vnovtcrofc- 
ptcnos. t Sic Paulus ttr gcminos fcnator<;s vidit 
Horatios. Et Lxlius fcribit vidiflc Romx id pala- 
tio S< rapinam mulicrc libcram, quat ab Alcxidria 
pt rdudacrat,vt Adrianooflcdcrctur,cu quinq; li- 
bcris.Ex quibus quatuor codcm tcporc cnixa dico 
batur.Q^intii autc poft quadraf^cfimu dic, ittclc- 
ganccr rcfcrt tcx.in Kantiqui libcro.fF.li pars harrc, 
pct.fi»: 1. vrrikft". dc rcbus dub. & l.fi patcr.vbi citai 
Ariflotelc.fF.de folu. habct cnim in matricc mulicr 
fcptcm vulna; rcccptacula fimuUad fcptc fimul con 
cipicndum Iibcros,f(.cundugIo.in l.fcd fi rcftinia- 
tur.Jf.fi.ff.de iudi.namrcfctt Fafciculos tcmporum 
quadam mcrctriccm fcptcm pcpcrifTc infantcs vno 
partu pofl annum domini ccccliiij.quos in pifcina 



patriitraHfmitttHtit,($' nu^o 
41 Tranfmijfuejltriplex. 

Nepes cenceptni pofi morttm aui non fucctdit.ft tim pa 
ttrfnit txhi rtdatm . 
45 Nepoi in <juii>Ht cajibus auo non fuccedat. 

44 Nepos pvfi mortem auiconctptHi ,an dt nuUitatta^at. 

45 Nepas ex ptimogeniie, an excluduip.itrMMm infeude.dr 

num.^6. 

4 7 SMCCfJfonum tdiEium , hodit lecum hahti inttr agnaies. 

48 Filijs nafoiMrii pettji acijuin inttr viuos . 

49 AUendn prehthisa.etiam fi de conftnfa omnium dtfuni 

iia .lUeneniMr.retrahcntexiRit nafctturt. 

50 Matrimontalepaitit, tjubdprtwegemtmfHceedat.valet. 
jj £iclef*n«ndii tJ>ficMt relmtfui potefi.ri; '"'•V- CJ' 5?- 

54 Prandtum prtf/yttrit dehitum an ft danditHt , f\ eorum 

numerus fiiaMlbu. 

55 Fnrnaniu ijmi cene pretie proimjii ce^tre tetif^mtlid, 

an aulta famiUa teneatiir, 
55 Pontem reficert ebligatus, an teneatur ,p aiiilMi efi. 
57 Pi^^i"^' «^i'" irt ad ludiaMm perfonaUter. 

53 AfuUtr Jibi comam inctdcns iHMtte manie tji ipfe falh 
txcemmunicata. 

59 yulitaprafnans mittitMrinpof.benorMmdcfan^. , 

60 Pragnantt iLimn.sta e.vptfiitMrpanM, 

61 StatutMm permiitens dtprehtnja/u in aduUtrie eccidt, an 

cemprthtndai prarnanttm, 
61 l^^tire cententMi non habtturpre nate^tnfifH* inttrfit. 
<J: LoIImis vidtturad^uctfftmvtere. 
64 Vieto cententui bahetur pre lam nato , tttam ad comme- 

tUim txtranti.iH cafu. 



J bardorum. tEqo aurcm plus Icgi in mari hiftoria- 
rum Gallica. ij. volu. c. xvj. vbi chronicanarratur 
Hcnrici impcratoris,qubd Margarita comitilfa Ho 
landix pro co quta dc mulicribus tnifHibatur , vltra 
vnum parictibus, pcrtinacitcr affcrcns impofsibilc 
dfc mulitrcm duos habcrc pucros,fimu! ab codcm 
patrcconccptos, annodomini M.cccxiij. rcijnantc 
PhilippoPu!chroin Francia, inpuniiioncm talium 
vcrboram vclutcalumniofa naturz accufatrix fimnl 
conccpit,& viuos pcpcrit trcccntosfcxagintatrcs li- 
bcros, ficut paruos puilos, qui omncs fiicrunt baptt- 
zati. Vndcrcftat, qubd licctinccrtum cflct dcquali- 
late & quiititjto fobolis in vtcro Altcrochi cxiftcO' 
tis: tamcn tcnuit fubftituiio,vt cx fcqucntibus appa- 
rcbit , quii talis prolcs poftca in aruum produda, a- 
gcrc fiiit prrmifla contra hircdcs Adicftr ha:rcdi» 
4 inftitutx. t Et fic ius fubftitutionis quxfitum fucrat 
foboli adhuc in vtcro cxiftcnii. Idcodiccbat Balan 
rcpeti.l.j.vcrfi.fuper ofiauo quifito.C.dc facro fan- 
ftis ccckf. qubd rcliftum dotis factum pudlx non» 
dum njta:,& fic non nubiLSnon propter hoc cft in- 
tcrim minus pium quam fi Ctdum fuiflct iam natr, 
& nubili.NamintovcrruurpictasfaItcm n:>tura,& 
aptitudincquanuis non ctFcdu vcl cxcquutionc.ff. 
dc minori.l.ctiam ci.vbi Kabct ccx.iunda glo.qu^d 
prxfcriptio currit contri cxiftcnicm in vtcro , ficut 
cotra iam natum.licct fe dofendcrc no pof$it.Q«5>d 
dicitmirjbilc Bjld.in cap.primo.de przfcrip.Quod 
quilitcr intclligatur,decidit B irtol.in d.I. ctiam. Ad 
jirrmiira fjcit.l.pl.nc( t.ff. dc libcris & pofthum. & 1. 



. . rL- Fi fvru-tus.jf.fjturo.ff.ic fcruit.vrba.prxdio.&7. dc 
S CCl qilia neaum poflunt ac lUrcinftl- 5 ccclcf.xdi.c.adaudientiam. tEt qubd dosfitpia 
tui & fubftitui iam nari,& in rcrum natura cxi- ciufa.cft tcxt.in l.rum his qui Pamphilum.^ .mulier. 
ftcntcs, acadluccmprodufti.fedctiamnafci- ff ^^f^ condi. ind;:b.quod cft vcrum fi rdinquatur 



turi,& adhuc in vtero csiftcntcs>vt infra dccla 
rabitur:ideo fcquitur in tcx. 



Etfolfoles quam ^Jlahatirt ytero. 

m 



X hoc dator vobis intclligi apert^, 
tqubd no (blum rclinqui potcft filiis 
ac libcris iam nati$,fcd cti.im nafcitu 
ris cniufcunquc fcxus in vtcro matris 



pu.Uz paupcri , in cutus fauorcm apcruit osfuum 
Panormi.s.in proccmio.fuper vcrbo,feruus.in fi.fin 
gubritcr dccid; ns,cj) promittcns ccntum pro puclU 
abfi ntc.amorc Dcimaritanda.cum Dcusvbiqucfic 
prifcns intuitu cuius fit promfsio, talis promtttcns 
cfiicacitcr obligatur . Et ita valet promifsio , ac ft 
pr.Tfcnti & ftipuljnti fad.i fuiffit-Facit glo.finpula- 
ris in K^ge prima . Codicc dc quadricnnij prxfcri- 
ptionc,volens promifsioncm impcratori fadam vcl 



adhuc cxiftctilius.prout hic fuit pro- fifio valcrc, quanuis abfenti, quia ccnfctur vbique 
lcs Altcrochi vnacijmatrcfubftituta,& valuitfub- prxfcns. Ergo idcmcrii, fipromittatur pucllzad- 
ftitutio,quauis inccrtu cffet , qux fobolcs nafccrctur 6 huc in vtcro cxiftcnti. t Ei fic non cft minim, fi va- 
mafculina vcl foeminina. Etfquod pluscft) inccrtii lcat rcliftum in tcft.imi.nto foboli in vteromatri» 
crat,quotnafccrentur, ciim mulicrplurcs fimulvcl cxiftcnti. Fuitcnim Icrcmias in vtcro adhuc cxi- 

(lcoy 



Et robol.quam gcft.in vtero. 6 

flcntranSificatas:& Ioin<rs Biptifta in vtcro gcnitri mcnto.& l.fi poftliomus.fF. <^c lihcr-$ & poftfumis* 

cis minculose gaudcs donfi prophv-tij fufccpit, Luc. & idcm fi in tcftamcnto a ppofiia forct claufuli co- 

j.Nam (juotios agitur dr comodo p.irtiis, illcqui cft dicillarisp vcib.^ fu*uri tcpoiis,licdiccdo:ii tcfta- 

in vtcro femptr habctur pro iam nato. I. ^ in vtt ro. mcntum meu n5 valcat, aiit vaU bit ii re t( flanKti* 

ft".dc fta.ho.Sicut natusintcrdil fi fua inter(it|habt.tur voloquod valcat iurc codiciUorum.Q_^ahoc cafu, 

pro n6 nato.I.Titius./.Lucius.ft.dclibc. & poflhu. fipofthumusnofiicritinftitutusintali tcnamcnto» 

7 tltac}» ficutad tc-ftamenti paterni validitatc tilius ii talis poRhumus nafccndo, tcflamvtumpatrisrum- 

nattudcbct in alic|uohzrcs inftitui,vcl fitngracus p t,&ciabinteftatofucccdit.Sed virtutcdidarclau 

cxiflat cxli{rcdari,lic ctia pofthumus in vrcro matrls fulaf codicillaris hxreditas dcbcbitur pcr fidc icom* 

rxiftens,nepoftca nafcciidu rumpart ft-m ntu, in- miirum hzrcdi inftituto in tcftamcto,fcciindii Bar. 

fti.quibusmodistclla.infir.ji.j.facit lcx maximfi. C. plche in l.j.ff.dc iurc codiciI.& Paul.confil.!ix.lx.& 

dc libc.pritc.Quod vtru int-Hipatis, dum modo llt Ixj. Si autcm claufula codicillaris cfiet in tcftamcto 

talis poflhumus,ijui fi nafo retur tcmporc ti ft amcn- appofita pcr vctba prxfcntis tcmporis, puta, fi non 

ti,nafccrcturfuus,fcilicet in potcftatc t;-ftatoris,& in valct iurc teftimcnti,va!cat iurc codicillonim:tunc 

primoIocofuit3ii$,infti.dccxi»xrc.libcroru./.poft- icftamcntum mcdiantcdida claufula non fortirc» 

humoru.faciticx.in^.poflhumoquoq;.infli.dclcg. tiir cfff(^^um,fccun Jum Bar.& Ange.in Aut^-cn. cx 

& dc bonor.pofTcf.in princi.poflhurnus veio alicnus caufa.C.dc libe.prXte.Silic.in l.j. C.de pofthu. hx» 

(id cft ulis,(]ui fi nafccrcturteinporc tcllamcnti non rc.inflit.Bal.in l.fi.C.dc codicil.& An^.Arc.in J .j. 

naTcrrctur fuus) infHtui no potcrat fccundu lcec xi ). infVi.dc codicil.& bti vidiftis fupcr vetbo,/» li^/JW 

Tabu1arum.Idcofupciuenitproui'io GiHi Aquil j, ii mfu nlm^.].'in xjTii.iimitatione.tEtficut pnatiui- 

qua pofthumus tjui no crat fuiisttporc morti»t-ita- t.itc porUuimi intcftamcnto prxtcriti rumpitur t«- 

toris,fi n3fci.TCtur fuus poft mortcm poflct inftitui. 1. ftamcntu patri$,rir ctii rurr^pinjr pcr inprcffum reli- 

Gillus.in princ.fKdc libc.& poftfiu. & ita lcxjuitur I. gionis,fitcftator poft tcftamcntu fjdum relidon^ 

pcnult.fr.dclcgat.j.fupcrucnit poftca lcx Vcllca,(}uz ingrediatur.Cum co cnfu monaflcriu loco tilij cen* 

prouidit,vt pollhumus ilicnusqui tcmporeteftamf. fcaturci natum,vt pulchrc confuluit Ludou. confil. 

ti cft alicnus inftitui polTi't,du roodo littaIis,q.poft- ccxxxvi}.pcrmultas rationcs contra Bar.condudcn 

ei nafcitur fuus. Et prouijitctiam de iam nato , qui do.Q^od tamcn vcrum intvlligatis , vhi tt ft.itor rc- 

fuccedcndo iti locum incipit cfle fuus.Dcindc fupcr- ligionem ingredicns no habcrct filios cirnal s lcpi- 

uenit confiltum luliani, in cafu difTicili, quod pofsic timoS.Si autcm filios haberet inter quos fLcifTt t( ftft 

inftitui pofthumusalicnastcmporeteftamcti,qui n5 mentumiuxutcrmincs Authcnt.fi qtu mulier.C. de 

nafcitur fuus: tamcn poft- i fucccdcndo in loc i pri- facrofan.eccKtunctiftrmcntum norumpcrctur per 

ini,fuuscficitur,vtd.l.GalIus.f .illccafus. Supcrue- ingreftum religionis : im6potiusconfirmaretur.De 

nerunt poftfa prxtorcs,qui vidcntcs iniquum cflc, q> vctttatc time huius dccifionistvideatis plcn^ Panor. 

pofthumma!icnus inftitui non pcfTt, prouidcrunt xix.col.&FcIy.xxvj.coI. circamcdium, inc.inpr»» 

vt fi cum inftituicotingeret , admittcrctur pcr bono. fcntia.de proba. vbidicitteftamcntum norumpi in. 

pofttf.dciurcprxto.inftit.dcbono.pofl'cf.i.j.Poftrc diftinft^.dcquo dicatis,vtibi : & pli ni pc r I^ifo.in 

mo fupcrucncrunt impcratorcs, qui vidctcscdiduin d.Auth^-n.fi qna mulier.iiij.coI.Etqufdixi in Vttbo, 

prxtorisxquiuscflcceTtasfcccruntcircahocconfb'- " Ctvxtrtntmttit ytdeU/u$. n).pnn.in. tEtpcrhtx; 

tutioncs,pcr quas hodicomnis pofthumus fuus , vel dccidi poti ft»in filius nat iralis Irgitimatuj poft tc- 

ahenus inftitui pofsit, licct nunquain cfiiciatur fuus, ftamentfi patrs rupat illud.dc quo ^ Bald.in l.cu in 

vtfuithicobfcruatumper Raynutium , qui poflhu- adoptiu!s.C.dcado.& in c.innotuit. dcclec.& Sili. 

mum alicnum, fcilicct fobolcm A'tcrochx cius filix in Auih. Ite fi quis it •.C.t'e nat.li. & laf f.ipnr rubr. 

in fua poteftate nO cxiftcntcm, fcd fui patris,fciliccr, C.d^- pofth.hxrc.infli.^ A' r.Cip ni.fF.d- 1.& poft. 

nuriti AltertKhx fubftituit AdicSx filix & hxrcdi »i &dixi F in vcibo,£rv*»r7»fl«wry^^rti/Zi«.tRcftal 

fux:ita dicit Bartol.in d.l.GaIlus.jr. ille cafus. qucm ergoQ, licut fiHus iam n.ifus cfl pcr patic n aliquo 

fcquitiu-Angcl.ind.l. pofthumo.inflit.de cxhxrida- inftitncndu$,vclexhfTedandu$,ita& pofthumus:ne 

9 tionelibcroru. tEt alia ratio , quarc pofthumus ctia poflca nafccdorumpnt tcflamcniQ vclut pixrcritus. 

alienusin vteroexiftenspotcft hodic inliitui&fub- Etfu*Tici(,(^talispofthumusinllituatur nedu nom'* 

ftitui,no a{signatur,quim fupra diSa, fciticct, qubd natim,puta,quicunr j mihigcnitus fucrit,hart $ efto. 

illcquiinvtcrocft,habcturj)ianJto, quoticstnix- Scd inftituipot ingtncrc gcncralifstmo, vidtliict, 

riturdcfuocommodo.vtd.l.quiin vtcro.ff. dcftam quicuq; d. libfrismihi iiacusfucrit, mihi l ercscfto. 

9 homi.vbi plus dicit Bar.tg» fooolcs in ncro cxiftens Nam ulis inftitutio pofthumi indcfinita filios copre 

non folum fibi prodc ft,im6 & matri fuc in cuius vc- h ndit poftca naturalitcr gcnitos vcl ciuilitcr : puti 

trccxiftit,adcoqubdfi damnarctur ad potnam mor- adoptiuos,qui apptllaturpofthumi ciuilcs. I. fi qnis 

tis,difl-ircturcxcquutio,doncc peperilt.t. I. impera- H pofthumos.ft'.dc lib.& pofth. tScd an taliJ poflhu* 

tor.ff.dcft3.homi.vtJ.latiiijdic<tur.quiafi matcroc- motugcncralisinftitutio coprchendat pofihumum 

. cidcrctur , partus in vtcroexiftcs pcrirct fincdelidto naturalcmtantiim , puti baftardu cx conaibini ge- 

contra omncm xquitatcm. Ciim filius nontcneatur nitum,Bald.in I.p!acet.lf.delib.& poflh.tcnctQ»no, 

dc dclido parctum.C.nc filius pro patrc. pcr totum. fiuc tcftator tcm porc tcftamcnti (fln vioratus , liue 

Cafusin quibus diffmur cxcquutio fcntentix trimi- non,pcr tcx.in d.l.plicct.ibi dum dicit cx qtucuntj 

io nalis, habctisin plo. inc.cu.ipud.xLq.iij. tPoftf-u- vxorctquafi dicat: rccuscflct fi nartcreturcyconcu- 

musenim fi inft^txuus non cflct intt flamcnto patris, bina.Scd Rapha.tfnctcotrariu.imotalisccnf turin- 

licct teftamentum tcncat, tamen nafcendo rumpitur ftitutu$,p tcx.in l.cx fafto./.fi rogatus.f^.nd Tre- 

illud.inftitu.deexhxredatio.libcrorum.^.pofthumi. bcl.iundtal.gcncraliter.i.ci»mdute.& quod ibidicit 

Quod intelligatis verum, fi fupcruiiutpatri. Quo- Salic.C.deinftit.& fuhftit. Ec;ovcr6 f x^ucnt^o Ang. 

niam fi prxnwreretiu , tcftamcnium recoualcfccrct putarcm confidcranilu qualitatc telbntis, vt fcilj. tt 

inrc pnctgrio.l.pofthumus.£dc iniufto rupto tcfta- li ipfc cfTct limilis qualiutis , quia naturalis ti ntum 

yA lalis 
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Tcl tirraconiiiclonistQili.Tbcrcfiliosnataralcsnufo» 
v»t ci di^i.cutt cunc fuh illis vcrbis ccncralibus ccfc- 
cur iniliuicus nacunliscmm.ilias fccus. iuxca I. H.ftv. 
d. iurtd-ii.ybi RjpS.S: Ang.in d./ .li quis rogacus. 
& fic vid.cis, 6 puilhuinus fimplicitcr inuicutus 
fa .riculit th[\itucio craliitur ad om ncs> ctla cx fucu- 
rom\crinioaiog^n.TJnJos> proindc & ac H diMillct 
um.ncs vcl tjuofcunq; pofthumos.fcciistimc cHccin 
c&Kjercdaciunc, qux rim,ihcicci-Ct^3 dc poilhumisi 
non cOjTcIiJdic polUiumos cx fucuro macritnonio, 
Crcu lj <^Jk. bvnt in J..*.po!lhumi.in vcrb. inllitui. 
4c cxhxrcd i.hbc.pro qui ficit l.ij.cu quida.ff. dc li- 
bwri$&; po^ilui.Licccalia ^I. ccncatconcrariumin d. 
I.pIac.cN.im h{i-cJisin(licuciocftfjuorabilis,& fic 
cxccndonda-.cxhxrcJAcio vcro vduc odiofa vcnic rc- 
ftrin^cnJa.:.odja.vbi ica dccidit Dyn. dc rcgu. iur. 

'5 lib. vj. + 1 Jeo i rat confiIiri>c|> ccQacor volcns omn.'S 
pr>:lhumo5 clVc cxhxrcdatos, fjcdiccrct: cshzndo 
Ocs&>|uo'cuq-,poft'iumos:cua(.x futura vxorr.Ho 
^lie Tao pofkhuraus non pocciV a. pacrc cxhzrc Jari, 
n:c a m.icr.: potcil prrtct irl , qui.t caufam nt'> potcft 
(uniittcrc ii)grJtiiudmis,liiu- c}ua iiu Valct Blt) cxhz 
Tcdacioncc pr.rti:ritio,in Auchcn.no licct.C.dc libc. 
pr.^t.fvJ inftitui hzrc$bcncpoctil:im6 Jcbtcdcnc- 
ccfsicu.' infticui,.ilias nafccndo rupcrcc ccftamc ntii. 

i6 t£o-Jv moJo ipfum rilp^rct ille qui no nafcitur,f. J 
ftCto vctrc m uris in pu:rpcrio morictis viuus cxtra- 
hicur.l.quoJ Jicit.ti.Je libA poftS.& I. poilhumus. 
flF.Jj inot.tclb. Etiim fi voccm n6cmifcrit,dumta- 
ntcn h \hcii pairum,qu.nuis ilico iii m.inibus obftctri 
cis dv:cc(l'crit.l.iii.C.Jcpoilhu.hxrcdi.inftit.prouifo 
tamv n,qucHi n6 Jcclin.c ad monllrum.l.quzrct ali- 
qu-s,iWc vcrbo.ficniii.caUscnim monllruofi (id cft 
quico itri f^nnam huin.ini g ii risnafcuntur ) non 
futic liiKri.dtcic ccxc.in I.non func libcri.lf.Jc (la.ho. 
vbi glo. Joc .t qujlit.r tilct concipiuntur: vndc tales 
non rumpunt t^'ft.imcn(um nafccnJo.Sine tamo in- 
t;Iliga{i4,r{» xtrjchisfcdo vciurc mitris rumpit t •- 
ilamcci]m,li viuus cxtriih »cur. c afu iictt impcr- 
f.^itJJ nifc.-icur,ve1uci circs aliquo vel aliquibuimc- 
bris.cnncrup c tcftimrntum.fccutiduin Bild. in d.l. 

ij quuJ diciiur. vbi ctia dicit, tquoJ occidcns talcs ho 
mia ■sim.j.-rfcctos v. i monftrofospcrindcj unitur, 
ac li occtJ.-r.thomini: pcrfcdu & formofum Q2.0J 
cft v.;rum,cciani li hibcrct caputanimalis bnici, vcl 
trjfu •rfus huinrros, fccun Ju Fclyn. in c.li.Jc homi. 

^jTlOcq/uti pl."ne habctur fupcr vcrbo, fiUiitx to 
fmfctfiiMs ] Si aut;m priufqua cxcralutui iiiuiitur,n6 
luiupic tciUmcncum : vc o. I. iij. & noc. Bin. in d.U 
quoidicitjr.Ec dicam p!cniuvi.fup.rvcrbo,.S<4/'jl^ 
lAeru fccunJu,ii) m.uctia vulg.irisfubfticucionistin 
quirca prin. ip«li i]u rftiuiic,in Hn.£t c in::ic ph>. vbi 

18 loaulc LMi-in »croo,C cfjr.in procemio inlli. tEx- 
tra^us f.cto V .'trc m itris non dicitur propric poll- 
Ji.imus,vt J.I.pofthumus.vbi notac.fF.dc inofti.tcfta. 
£t licqui.quid iit d.: iurc cumuniitimcn non apprc- 
h^MiJcriturin ltatucoloqucnccdcpofthumo,cu vct- 
ba ftic jci liiic proprie incclli|{cnda.l.iij.j(.hxc vcrba. 
fF. dc ni.-p. j;cft. t Pr vt^-rcaliccipofihumusinvtcTo 
mitriscxillcnsno lithonio,fcd Juntax.u homo licri 
fp.TJCur. ( A JJicio ) Vndc concliiJicur vcrum quod 
aicic Pinor.in d.c.ft.quiuis olim communitt rccnc- 
rcturfanctirsiina Parchmicc, iJcft gloriofa«n cciam 
poft pa,- um vrtj^inc faiflc in pccc.icooriginali con- 

20 ccpcim.Pttllca canic inunditam.tTamcn hodicpi^ 
•cr(.dicur,& lirmicerccnccuripfam a comuni macula 
tllius peccati fuilfj przfcruatam:in cuius (ignum fuic 



cxpoft fcftum ^loriofx Cuceptionis inftitutum, tS 
fpeciali ofticio, dcinccps ab ccclcfia ctlcbrandum 
proutannii fmpulisin aductu Dominicdcbraturia 
mcnfe Deccmbri. Q<\x opinio plus couenit hooori 
fi!ij & matri$,acchrilhanf pittaci & robori fidcj.Prg 
ccrca vcrofimilc no cft.fj, Dcus pcrmifcric ca nli ma 
cula foeJari, cui filiu cum coelo fubiccic.nec tiliu in 
pfuni Virginiszccrnu coniugiucil humana nacuri 
celcbr.uuru ab anguftia coiugi toeloru rcginafub-» 
tri\;.riC:imo poiius comunicautrat fua priuilcgiaJ. 
princcps.ff.Jc lc.in cuius mjftcrij laudc vcritaie c6- 
plcacns B iptiftaillc Mantuan.cccinit in h^c Tcrf>». 

^UfgitHrfiimtmhrMmdliiobntxuifAnnt 
Tanhemctt ejjtm ifi^ ^tter ithfiitu Mrtt. 
yimiittierf^era fittm <^am vitttrtt aIho, 
Cmctptmnt pnnid nouet txtrdrn fnHit 
IndMtrtm macuUt ,mtnj ni fynctrtt.nainse^ 
C tmmiinem tmbikertt Uitm, ntfigra li^nm 
Ptiftrs lethdafierent <jut UHeA mAgn» 
PMbiiU.(ir4mpUxHsfuer4nt UtHriittnMti: 
Semineconf^fMfordts.crvirminkfium 
'DiJfecMii fciia MunA mtx imbuit Artm. 
SAnttAmtHAkdentei ctntrafnttre.ntcJks 
/ncfftmm^hMbemi^nefetHeAntMr, <i-thm 
ifl* htmmHm mmmioiu erAi fintemU-.virum 
jAmfem» exAngm fi-igent fnA r$h»rA fenfim 
Terdtt.cjr AmiJlAiAm mAuftdte reeedtt 
SpontefHA,ctdi!^neMO LAtoniA Phitho. 

1 i}Moni.mftirA le^i* defannhm hAnfi* 
C reditnr, ex omm nondnm eftexpUfA theAtr», 
ludiao necdMm fancb dunn.it a fenAim. 
Std fmor(vtnohu* jMHni fentire vtdetm) 
Diinur eJl,(fr^AtA m^gii muo At^pArrnti. 
^ddeijModcrmMUitfertAduementA.fidem^ 
%ohorAtinfirmAm. nAmnecvemfJe fkbAUMm 
Sorde UborAntem tit/i fnbiimiA ceeU 
NMminA nonnHUi ingemo prAjiAnie pHtAriiftt. 
I^lligiomAior,j»etAiAnimoperiflAm 
ConfMsnmAtA fides.legHm(^.penuA ftcit. 
•yflttrA verbonm lexiHm &f ,JhgU lAntHm 
SMsnmA videns dirfrnfA Dei myfleriA nefcU. 
JS±9dfifyderei tAnte Jpltndorit honori 
FHlget.vt ettrut ^hi iimperAt ordint mnndMm 
GtJlAntg>emio ,UcUueru vhirt dnla, 
Stnnxerti MipUxH fMmmo^ vcc*r$t o/ympo: 
Q«Are i//Am in noflrAi opm tfldetruden fmUrt 
Li iHipi infiJiArt Uto? moriAlibm ajmai 
Cui fAter xihertAi mentts fHbiecil & Aflr*. 
ScrutundMm poiim fi ijmo pr^tcenuuingAt, 
£im AdmMtntAi per pUrimA fecuU Undes: 
N u/li ,tdei viMAX Antmt folenU,HHUi 
TA/nJtiixAdentfUrentisgion.i Ungut, 
f^tnJMAriApoJfitlAHdettjMArtUijHeHdt: 
(^dAtAfunt dltnHmfuAm mortA/thmvtil 
t^nltA coiicejfu.ntcpojlcwictdeto/ympm. 8cc. 
Ergo li loancs iu pcccato originah coccpt» in vtcro 
iima fanftiflcatus vfum habu-t raronis priufqua na- 
fc:rctur,vt dixi fupcr yi:tho,y1diei}AtmpMhen. a for- 
tiori cftcrcdcdu int.mcrata virginc a pcccatoorici- 
luli prxfcruata , ilico rp anima fanftifsima fuit cm- 
brioniinfiifa, vdutnulla fordcmaculata vfu habuif 
fc pcrf. du ronis, & cofcquctrr ,nb co inflati fcmpcr 
nKTuin; jfccuJu Ambrofui & Aut;. quos fcquif ma- 
ciftcr Bartholomzus Pifanus in lib.bcatx VirRinis, 
iruaufcptimo.Rcibtci ' .nolltu rcucrecdo, 
tpcxiftcsin vtcrononc: c liomo,fcd homo 

ticn fpcratur,dicit tcxt. lin.in Lcum intcr Tctcres.C 

dc ftdc 
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pcccatonim corum 5:c. Omncs portioncs Vi ibi fuc- 
runttinciutffn i[ > j^mum aucc vox proxt- 

mior VL-rho , noir.iia. .1 v.ron tJntum.Ioinnts pro- 
pincjuior CKriih),noi) t^mcn Chiiilu^.Vndc dv tpfb 
conclultt ChriAus.Mjtili.v). Amcn amcn Jico vobis 
nonrarrixiiintcrn.ito)iniilicru maiur foannc Ila- 
ptift J. Ncc pcr hoc ncyat fc miiorcm.Chrillus cnim 
maiurfair,quiali!iusnuriicrisnonruit, fcd vir^ini^. 
Cuin niulicnlcco iiiinicurfu iccipi.'tur pro ff:*mi- 
na corrupta fvcridij Lyra ibi.Nccol>:*tat(^ incruce- 
pcndcns cam vo auit mulicrem Io:tn.xixAiiccn<,\fa 
li'.'r ccccfiliustuus^c^uia id<.ocjm vocauit conuini no 
mincnccxtcncritudinomatcrninoininis, ftca m^ 
trcm vocalT-t.s^i^raii.trciuraniinus Virtjiiits viJeti« 
parfionc ii'ij.i'aric( r non vocauit ca virginc ,quii cii 
priui1c)>iu habuilV t viiginitatis pod partum a Rlio 
ca.ic icncritudinf & miiuri li finpul iris a filio obtc- 
ti priuilejij (.tiain grauata fuilictifccudum dotitorcs. 
Hjl- profcCto cft illa ijloriora fcmpcr virgo dci gcni- 
tnx Maii I, quz 110 f.itt pcccato ori[:;inali tada: notx 
cpfu.rit abillofan^ilicata in vtcro, quinimo fuitab 
xtcrno prjefiniata , licct fcminc viri conccpta. & iu 
hoJict.nct Pari|tc.f<.lioIa,&- prf.liratfanfta matcrcc 
clcfia & tcnct Pann.in c.fi.iiij.not.dc fcriis.Supcr tjuo 
rcflrt Fafciculus tcpotu circa chronici Caroli quarti 
Impcratoris>(j7anno Domini M.cccl. lcdior quidam 
Paulusnomioof ncgando bcatam Virgincm fuiHc abf* 
quc pcccaioorig°nali conccptam < coramtotoclcro 
dcpopulo in Cra.ouiacccidit&cxpirauit, (Vrmonc 
nondu finito» vt tcdatur magiAcr Hcricusdc Hafsia. 

urcs tcrruit in liac materia fcribi-Mnes. 
bcatifsima vtrgo a pcccato origt- 
nalifucntcxcmpta,ctianofuitp(cnx illius fubdica» 
quz duplcx cil, fciiicct pczna panuritionis, dc qu« 
Ccnc.iij.In dolorc parics&c. Mulicr cnim cu parit 
trillicia tiabct.Ipa.xvj.fcd vii^o gloriofa iniinbitatcc 
pcpcrii (tnc dolorc : ncc aliqua habuit triDitiam : ncc 
vtquidamfatuiaibitrantur.iaccns pcpcritHIium fuut 
n.qucobit'.tricuin habuit aJiutorium.de quoHicro- 
nym. aducrlusHfluidium : Nulla , inquit , obftctrit 
ibi hiir, nulla mulictii fcdulitas intcrccfsir. ipfa pan- 
nis inuoliiit , ipri matcr &: virco &c. imo crcdirur tj* 
appropiiiquantc Kora pirius (t nfi lic vii^o purifsima 
untam intustxtitiamypantam nonfcnfcratvnquam 
omnibusdicbusvitz fux. & omncs fcnfustam fpiri- 
tualcsqua cor|>oralcs quadlincnarrabili fiMuitJtcrc 
plebancur. Et fic rcplcta {;audio cu fmmcfo dult orci 
anulla vnquamcrcaturagu{lato,mcIlinuum pc, crit 
filiumfuu.DcquogaudioprzuiditEiaias xxxv.cap. 
Gcrniin.isgcrmiitauit,& cxulubit Iztabuda & lau- 
dans.Sccundapucna pcccatioriginaliscll dolormor- 
tt$,qu.T, fccundumPhilofu.cfl vliimum tcrtibilium: 
quudolorccx pcccatoproccdcntcnon fiiit crucian 

f>loriofa fcpcr virgoMaria^quia a p<'Ccato&: ficcau- 
adolorisprxfcruata ,ftcutali) ab omni corruptione 
carni.\fui.Tatcxtranca,ita abomni dolurc morcisfuit 
aii^na : ciitn omnis pccna folos fcquatur dcliilli au- 
thores.l.lcnfimus.C.dc por.crgo relbat virginc purifsi 
^ ipfc dc Dco prophctct.Nunquid prophL tz crt vt mi a labc pcccati originalis fuilfo fingulantcr pr^fcr- 
Dcus dc illo prophctet? Omncs prophctz prophcta 14 uata. Vndct quatu ra;;it ius ciuilc fiuc cius doanni, 
cChriftotdcillisautem prophtatu non clL funtfiptcplanctz firmamctocoeliaftixidcfccndch- 



icfidcicommilT.Iibcrta.ncc cft animal.dicit tcxt. in I. 
fina.tf.de colla.bono.Ciim nafcendo tantiim fiicnt in 
patrispotcftate.infiitut.de tutt .jJ.cum autcm.& ztas 
non incipi.it in vtcro,fcd computatur a die partusfc- 
cundum Bald. incap.citmin cuntiis, icmacolum. 
dc clcdion. Tamcn quo ad quzdam in rcnim natura 
cllc exiftimatur.l. fi viuo.fE dc fuis ct lc^it.'»«rv.di.fa- 
cit,l j.lf. vndc cognat. Adeo tp ficut ante baptifmum 
iam natus , cft pecdto originali fai parcntis infcftas 
itactiam in vtero cxiftcns, qui ctiam baptitari non 

u poteftanteq«.i nafcatur.t Cu baptifmus fu lotio fcu 
abfolutio quid imin aqua, quz t.r.vrc non potcft in 
vtcro csiftctcm,de quo plcnc pcrScotum & cztcios 
iniiij.Scnicnriarum,diftinc.ii).q.i.ficut ctiam inan- 
tiquo tcftamcconopotcrat circuncidiquinatusnon 
crat,ncc tangi potcTJt.Ei ficut conceptu$,cft peccato 
originali priusqua nafcatur infcftus, ita aiam a D; o 

' fanftificari potcft, ficut dc Hiercmia Icgitur. Hicr. j. 
adquemrnquit domtnus, Ptiufqua te formarcm in 
vtcro, noui te:& antcqu a cxircs dc vul ja fanitifiiaui 

iz tc,&proplutiingcntibusd.'diie.t Indcdicitaiam 
Bil.in.cap.j.^ .naturalcs.fi dc fcudo fucrit controucr. 
in fi.fp in vtero exiftens lcg^t-mari potcft,& nafcnur 
lcgitimus, Id idcm d • loanc li.^ptifta lcgitur, qui tri- 
plcx mirabilc munus gr.itir hibuit in yicro adhuc 
cxiftcns,Prim6 gratia qua in vtcro fanftificatm fuit, 
vndefuitantcfanCtu$quimnatus:inquo cti Hicrc- 
mia conucnit, Sccundograuam iiabuitquain vtero 
piopbcurc mcruit , ficutquado in vtcro mattis exul- 
tans ~ ' " ^ " ^"^" 

Pro 

dciprophetiamacciperc: nunq 
prius ficrct propheta quam homo? quia , vt dixi , exi 
ftcnsin vtcro noncft homo, vtd.l.ipud vetcrcs. Prz 
terca cofaetudocrat, vt proplictz inuii-crctHr.Tunc 
cu beata virgo Elizabcth falutauit, Chriftus loanem 
in vtcro prophctam inunxit. Vndc Chryfoftom-js: 
^dco Chriftus fccit Miriafalutarc Elizabcth, vt f r- 
moproccdcns de vtcrom.nris, vbi habitabai domi- 
nus, & pcraures El-zabethingrcllus, dcfccndcr.tad 
loannem, vt illic cum vngcrct in prophct:im. rertio 
grariamhabuitquafuis mcritismatn piophctizVpi- 
riiittradidit. Dc quo idem Chryfo.iomus, Qivs pro- 
p!ictaruro,inquit,ciimdTctprophcta, propli tainfa- 
ccrc poiuit; Heliasquidc vnxit H.hfcum in proplic- 
tam.tion tamcn prophctandi gratiam r^ntulit. H c 
auicm in vtcro cxiftcns diuint introitus fcientia m 1- 
tridonauit,& osillius invcrbo cofonionis aperuit: 
Vtcuiusratio vidi.batpcrfoni, cognofcerct & digni- 
taicmdiccns: Vndchoc mihi, vt matcr dotnini mei 
vcniat ad mt ? hzc illc. In quibus duobus vlcimis mu- 
ncribus IoanneiHicrcmii& cztcros prophetas cx-, 
cefsit,& fupra omncs cxcclluit, vt vcrificaretur quod 
portea de ipfo Chriftus dixit Matf.xj.Scd quiJ cxiftis 
vidcrc?prophcti? Etiam dico vobis plusqua prophe- 
tam jupcr quo Chry foft.fic ait.Prophctz cft bcncfi- 
cium prophetiz a Dco accipcrc : nunquid proj.hctz 
eftbcneficiumbapiifmarisDcodarc? Prophctz cft 



,pbcurcmcruit, ficutquado m vtcro mattis exui- pui.iuo »1 v-.a.. 
s , Deum adeftc cognouit. Sjpcr quo Chryfoito. nondu finiio, vttef 
)phciiz,inquit, cft pro mcrito conurrfationis & fi quod fac^uin plurcs 
nrophetiamacciperc: nunqui I prophctz fuit vt ij hxc iHe.t Vnde cu 




caberis-przibisantcficicm" domini pararc vias eius, logos,Galcnu &cat.ros mcdicos, ci"im mulicr cocc 
ad dandam Cicniia falutis plcbi cius in rcmifsioncm pit b prirao mcfe dominatur ibi Saturnus, qui fcmc 
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in matrlcc muHcris rcccptum coaeulat, & condcnfac 
(rigiditatc & ficcltatc fua , iuxuHlud lob x. Sicui ca- 
fcum coagu!afti mc.Inrccndomcnfc lupitcribimc- 
bra & fanguincm tribuit . &: fi (It mafculus s nima ra- 
tionalis a Dcoinfunditurrfcilicct qundrapcfima dic 
a dicconccptioniscGputandajVi not.inl.diuus..ff.dc 
cxtraordi. crimi. In tcrtio mcnfc Mars fubtiliat fan- 
puincm,&: humores condcnfar,ordinat &: componit. 
Et a Dco anima rationalis infunditur cmbrioni fj cft 
fotmina^dicoduag fima paritcra dic coccptionisco 
putanda.v.diftin.cap.j.nota.in c. fi aliqiiis.dc homic. 
& l.fi aliquis.flF.dc pccnis. In quarto mcfcSol vitalcm 
calore & fpiritu cpati&rcorditribuit.Inquinto mcn- 
fc Vcnus or[»an3 f.nlibilia &' oflicialia mcmbra , fci- 
licct aurcs& narcs, &• limilia pcrficit&: Jifponit. In 
fexto mcnfc Mcrcurius omnia foramina corporis c6 - 

25 ponit.tln fcptimomcfcLunafuis limitibusmcbr» 
diuidit,& difiinguit, &: inhoc fcptimo mcfc.quia no 
funtnifi prxdidi fcptcm planctz conccptui princi- 
palitcr opcrantcs,nafcitur partus pcrfcdus vitalis &: 
faluSris.l.fLptimo mcfc.fF. dc fbtu homi. Scptcnarius 
cnimnumcruicftfccuduni naturi&artcm numcro- 
rii pcrfldus& cofcntancus.I. j.^.fed cii omnia.Cdc 
vctcri iurc cnucI.Pritcrca Arilh in libro fccrtl.dicir, 

25 qubd t primum fupcr quo funt omncs rcs fiindatj; 
cft trinira5,&: racdianiur pcrquinariu , fcd pcrficiun- 
turpcr fcptcnjrium. Si.:facittamcintralVc in hoc fc- 
ptimo mcnft pcr duos dics.l.in trftamcto./. fin.ff^.dc 
fuis& legitimis hxredi. & dida l.fcptimo mcnfc-. pcr 
quadicitBa!.in I.iuraconltitui oportet.cu l.fcqucii. 

27 tf.JL Kpibus.ttpmuIicrnuptacti jm fl adicconfum- 
mati matrimonij pariit antc nonum mcnfim,quo rc- 
gularitcr& comunitcr pariunt muIiercs,non przfu- 
mitur mcrctrix. quinimo t x marito & non alio prio 
ri cxtranco viro conccpilVc ccnfctur.Si autrm in lioc 
feptimo mcnfc partus nafci diftulcrit,*& nafcaturin 
oAauo mcnf stuc pai tus moritur. Qj^i Saturnus rc- 
diit fupcrco,quifrii;iditatc& (iccit.itcluapartii mor- 
tificat.anima ciric, quia rpif'tu$clt,in ficco habitare 

^^tion potcft . [Oc quo ^iL-nc dixit iftc doitor in fuo 
tradt.cotra Anplos , <j> nihil hab ant in ducatu Aqui- 
tanix. j :ap. Moyfcs . xxxij. qu.tft.ij. quod valdi- f^icit 
pro Normanis , & Anc;!icis& l'olonis,wt bibcrc for- 
titcrpofsint,nc anima habitvt in ficco fccundum elo. 
ibr,Si vcrb nafci diftulcrit in oitauo mcnfc,& nafca- 
tur in nono,tunc rcJit lupitcr, qui fuo calore tcmpe- 
rato parturn rcfouet & cuftodit, lalitcr quod nafcitur 
vitaIis.ScJ C\ pattus diftulwit nafci in nono mcfc^na- 
fci potcrit in dccimo,in quo reJit Mars,qui fui calo- 
ri$&ficcitatisbcncficio,partumfacitcprcdi iam ro- 
buftum.Facit t-rx.in dida I.GaMus.in prin.ibi in dccc 
mcnlibus. & I.fnna. C.de pofthumis hzrcd. inftituen. 

«8 Etbcatafcmpcr virpoDci gonitrix Maria portauit 
Icfum rt dcmptorf noftrum in vtcro pcr nou^ m mc- 
fes copK-tos, & ipfum pcpcnt in dccimo poft quinq; 
dics,prout mcnfis accijiitur pro tripinta JicbuJ:& fic 
Salunion dcccm inciifiumtLmporc in matiis nutritus 
fuit vtero.vt Jicitur Sipicntix vij.in princ. Longa ta- 
mcn fiiit ditfercntia intcrconccptioncm Salomonis 
aliorumq; hominum,& conccptiom-mChrifti.Q^a, 
vt vidiftisjin rc£;ulari coccptione aliorumhominum 
conccptus fucccfsiuc formatur: cui formx plancti & 
corpora fupcriora opcrantur:quia caro pura fjrmari 

i9 nonpoicft,nifiintcmporc virtuti crcata.t Scd in c6- 
ccptionc Clirifti in vtcro virginali quatuor miranda 
fucrunt fa6ta,qux cx didis bcati Grego.fuperillud 
cantLij.Eccc iltc vcnit falicns SccA Fran. dc Ma j ro- 



nls fupcr vcrbo^Ecce ancilla Domini. Primum fuit 
corporisChrifti,depurisfan2uinihut vtrginis cdcc- 
ptio & formatio. Noncnimfucrcfsiuc &intfmporc 
formatum fuit illuJcorpus facrati simu, licutcartc- 
ra corpora human^rfcdininftamitotum. Sccundum 
fuit animz Chrifti dc nihilocre tiuin eodim inftanti 
quofiiitcorpus formaium. Tcrtium liiit animz ad 
corpus vnio fiuc infjlio. Non rnim coplctis quadra- 
pinta dicbus anim» Chiifti fuit in'"ufa fuo corpori, 
ficut in cztcris fit,fed tn codcm inftanti quo fuit cor- 
pus formatum. QNr>itum f lit hnminitatis noftrz i 
diuinitate afTumptio. Fonnatocnim corporc & ani- 
matodiuinitasin cod.m inftanri hutnana afTumpfic 
naturam. & hor cft quod dicit Richar.in ii j.diftin.ij. 
artic.ij.quzft.iiij c}»in codcminftantifuiniiit corpo» 
ris conccpuo.carnis & animx vnio,& in ipforu con- 
iun&ionc humanx f.aturz conftiturio : ciufJ(^mq; i 
diuinitatc afrumptioad vnitatcm pcrfonx filij Dci, 
Et fiicruntomni.i hxc fa«^3 pcr vinutc fpiritus fan- 
«5ti,quiinfiniiate vinutis fijx potuit c« faccre inin- 
ftanu.Dicit tamen ibidc,rp quauis intcr prcJida non 
flicrit prius& poftcriusfccunduni tcpus , fiitt tamca 
ibi prius& pofteriusordine naturx. quia fccundum 
philofophuminprxdicamen. Itlud cft prius natura 
altcro quod cft caufi ipfins, vcl prxfupponitur ab co 
& ficin vtcro Virginis fiit pii is carnis conccptio, 
q-.iam animxcrcatio: cumprrCupponatur ab c?. Ec 
cadcmmtionceftpriusanimr crcitioquam eius aj 
carnc-m vnio, & vnio carriis & animx quam naturz 
humanx cdft;tutio,& coftiturio humanx natur; qui 
ciusalVumptio ad vnitatcdiuincpcrfonx.Ncctamen 
intcllig^ndum cft , cpod conftiturio illius naturx hu- 
manx prius terminata fuerit ad aliquam ai^ualem 
fui cxiftcntiam in fcipfamquam in vcrbo: quia nun- 
quam ncc iii tcporo , ncc in inft jnti atStu fuit rxiftens 
in fcipfa:aliasenimnonvcredici polf t, filium Dci 
fuiflc conceptu in virgine , quod falfum eff. Hxc Ri^ 
chardusillc. Hanc mirabilcm Chrifticonccptioneta 
oftcndit Jiuus Bcrnardusinquodam fcrmonede na- 
rinitatc Domi. !n illa,inquit,.il)°umprionc noftrx ctr- 
nis fccit Dcusmixturastrcsmirabilcs.coiundaquid- 
dcm fiint tria ad iiuiicem,Dcus& homo, m.itcr &ft- 
Iiu',fidcs& corhumaml. Inprima coniun<ftionetri- 
nitascft in fubftanriis,& vnitasinpcTfona:licutin.di 
uinitatc fumma trinitas cft in pctfonis,& vnitas in 
fubftantia.Et licutibi p>rfonzncnfcinJuntviiitatc, 
& vnitasnon minuittriniute : fic iniftanecpctfbni 
confiidit fubftanrias,ncc ipfx fnbfUrix difripant pcr- 
fonx vnit5tem.Sccunda coiundio cft matcr & virgo. 
i fcculo quippc no cftauditu,r^ virgo pcpcTcrit,& ^ 
matcr virgo pcrm.ifcrit. Tertia cft iidcs & cor huma- 
num.Mirum eft niim,quod humanum corduobus fi- 
dimaccomodaucrit, fciluct ih Dctts homocfrct:& 
cp virgo pcpcrilVet.ficut cnim fcrrum & tcfta no pof- 
funt coniung), fic & hxc duo ncqucunt mifceri, (i no 
mifccanrur glutino fplritiisfanifti . Qoia igitur con- 
ccprioChrilli fuit mir.rbilis , ideo fu:t inucftigabi- 
lis.Hxc illc. Eandem Chrifti conceprioncm fuillcfir 
cfVcmirabilcm, paritcroftcndirp • natcnfi» 
in quoda fcrmonc ficdiccns: Hou i;.jbilcfa- 
cratncntu conccptionis dominicx,crcderc magisco- 
ncnit, quim refcrrc.Nam quod n.ttura n6 habct,vfut 
ncfcit,ignorat ratlo,mcns non capit humana , ccclun» 
p3uct,tcrraftupet,crc.itura mirarur, qualitcr huma- 
nus fcrmo cnarrabit ? Qji^is enim atringf tarcanumdi 
ninitatis,paml virginis , caufam rcrum , fccu!ori'i ne- 
gotium, diutntaris & carnis ccimrrciu , ac homincm 
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Dcam?Hioron.ctiam in rtTmonc ad Euilochium.aic: 
Fuit igitur mirjbili$:quia fuit fupra naturam, cx co <jt 
mancs virgo concepit.Fuit fupra rationc.ex coquc>a 
Dcum genuittcontra humanam coditionem, ex co 9» 
finc dolorc pfperit^contra cofuctudincmjcx co qubd 
finc pcccato de fpiritu fanfto conccpii.hzc illc.Q<»sf 
omnia fatis dcmonftrantdiflFi.Tcniiam conccptionis 

}0 Chrifti a coccptionc SaIomonis.t Imo & beatifsima: 
Vjrginis.hibuitcnimdominus cxccllctifsimum mo- 
dum & fingularc conccptionis,procuI diffirens a c6- 
ceptionc Virginis fux matris. Primofliit conccptus 
fine virili ft mincdc pnrifsimis fanguinibus Virpinis 
vinuic fpiritusfanfti. Virgo autcmconcepta fuit ex 
vtroqucparctc,& fcminum commixtionc. Sccundo, 
ChrifUisabinlbnti fu* conccptionis habuit corpus 
pcrfcdi orsanifatu.anima infufamrfuitplenus fcicn 
tti$,& virtutihus, fccundum Lyram , Hiercmir xxxj. 
hoc autc non fuit in conceptionc Virginis. Tcrri6,y» 
Chriftusnon fiicritin pcccato originali conceptus, 
fait & conucnicns iurcnaturx & ncccfTario,cum nul 
lus princeps fais fit Icgibus fubiectu$.l.princcps.tF. dc 
legib.Bcata autcm virgofuit conccpta finc pcccato, 
non cx natura ncc cx dL-bito.fcd cx gratia & fui filij ac 
fponfi priuilcgio.quieidcm ficutimpcntor Ajguftz 
eadempriuilcgiatribuit,quacipfar oilcndit, vtdida 1. 
princcps.cufcquc.VndcHicron.inprffitofcrmonc: 
InMiriatotius grarix,quzcftinChril>o plcnitudo 
vcntt.quanquim alitcr:alitcr dixit , quia quod Chri- 
ftush.ibuitcx nacurijhoL- bcati virgo rccepit cxgra- 
tia.QvMao.Chrillus in fua conccptionc non indiguit 
rcdcmptioncpifsiui,fcuaIiquoprxfcru3ntc,ncc ha- 
buit naturim prona ad rccipicndum miculam pccca- 
ti originalt$,& fic ncc radicalitcr, ncc formalitcr ha- ^ 
buit, ncc hahcre potuit pcccatum origi nalc , quia cx 
fcminc virili no coccptus^ficut cactcri quos folos vin- 
dos tenct lcx peccati.Beata autcm virgo nifi pracfcr- 
uan failTct,peccatu originalc contraxilfct : quia radi- 
calitcr habebat vndc contrahcrct , fccundum Scotum 
in iij.diftin(a.iij.Q;iint6,bcata virgofiiit pcr grariam 
Dei libcrata a rebcllionc qua habuiflct caro aducrfus jj 
fpiritum:hor aute no habuit Chriftus, qui nullam ha- 
bercpotcratin carnercbcIlioncm.Scxto.anima Chri- 
fti ab inftanri coccptionis fiiit impcccahilis, & bcata, 
vt habctur in iij.Scntcnriarum,dift.xi j.Non fic autcm 
{iiii anima bcarifsinur virginis,in qua fuit pottnria 
ad peccandu.vtdicitbcatus Bonaucn. in iij.diftin.iij. 
Vndcreftat Chriftum & Salomonc in dccimo mcnfc 
natosfuilTc.Vltra vcTodecemmcnfes mulicr concc- 
ptum non portat in vcntrc,vt d.l.in tcftamcnto.^ . fi. 
ff.dc fuis & legiti.hxrcd.Saltc vltra duos dics in men- 
fcmvndccimum,vtin authen.de rcftiA ca quxparit 
in vndccimo mcnfc,j>.vnum fiquidcm. vbi bona glo. 
ColIa.iiij.Inquo vndecimomcnfc,rcditfoIfi'pcrpar- 
tum.qui vitalcm calorc Sc fpiritum epari, & cordi rc- 
fouct.Hoc idem ctiatenetPhilofophus.librodcani- 
malibus: vnum,inquit,piricndi tcmpus ftatutum cft 
omnibus animaIibus:homo autc & fcptimo,& o&i- 
uo ac nono parcrc potcft, & quod plurimu dccimo, 
nonnullx cria vndccimu tagunt. Ex quibus omnibus 
iudicarc potcritis,an fit partus ipfius mariri vcl non. 

r^vt pl -ne habctur infra fuper vcrbo, Qwfiluim ix to 
fMfapiem.] Idcm dicit Pctrus lacobiin luis libcllisu- 
tul. di- condift. ex lcgc omnimodo pro lcgirima por- 
rione ddata filio fub mbricclla dc gcncratioc Cuius 
& fuorii aftrologornm difta altqua patttcr vcra non 
clTcdcmonftrat loanncs Picus Mirandnla lib.iij.fua- 
rumdifputatiouum aduerfuiaftrologiam.XYiij.capit- 



in hsEc vcrba:FalIuntur,inquit,aftroIo2!, fi cfcdun^i* 
dconatosoSauo mcnfi n6 viucre, quia fingulis vtC- 
ri gf fcdi mcnfibus Satumus dominaur plancta frigi- 
dus& ficcus,hnc cftqualitatibus vitzcotrarius. Pti- 
mum cnim & illx pcr manus traditx ptanctarum do* 
minandi viccs rarioncm non habcnt,vt alibi fuo loco 
dicctur.tEt 9> oAimcftrispanus nonviuat oronino 
rarioncaliamhabet, cuiusmcdio Hrppocr.iri porius 
accfdo,qui tndatu qucna fcribit dc ocrimeftri partu» 
caufam cur plcrunquc n6 viuat hanc cflc ait,qu6d co 
mcfcdtfficiIisfitvtcrigc(hrio:tunccnim grauius fe 
habcreprxgnatc$& in matriccnefcioqux pati gra- 
uia & inc6mod.i: & fi piriant duplici laborc oppref- 
fas,& partus,& igritudinis inrirmifiimas fieri. Vnde 
nccelTari6ipfequoqucfoetusiinbccilIior faftus rar6 
diu viuat.Attclt.itur huic firntctix,(}) fi qux inucniun 
turvegcdorcs vnlidiorcfque fcEmin.T.R>lcnt o<^auo 
criam mc/c parcrc victuros, qualcs in Hifpania inuc- 
niri fcribit Auiccnna:& Ariftotclesin Acgypto. hxc 
illc.Vidctiscundcm.tibro codcm.xxv.capit. vbi pro- 
bariu^concluditaftr.i iii his infcrioribus nihil agcrc, 
nifi pcr modum caufx vniucrfalis, fcd n6 in particu- 
lari:im6 diucrdtatc conrini;crc dicit n6 a coclo.fcd 1 
cauhsinfcrioribusttum a proximis caufis,tumdif(io- 
firionc m Jtcrif^agcntc Dco:quod eft fuum fcmpcr ia 
omnibus.Ethuicfcntcnrix,Q>p.irtus odimeftris vi- 
uerc pofsit,alTcntire vidctur Philofophus in libro de 
animalibus. Vbi inf 'ftantur,inquit , mulicrcs menfc 
quarto , m.iximc odauo,& in his foetus perierit, ipfe 
quoquc magnaexpartc interemit.Hxc ibi.Similitef 
cx prxmifsisrcfultat, quando partus in vtcro cxiftens 
dicatur animal vcl non.t Attamcn qui muliercm per- 
cutit.aut ci poculi caufa abordonis prxbct , & fcqui- 
tur abortus, talis punitur, ac fi iam natil intcrfeciirat 
habitatamcn dillinftionc.l. fi mulierem.tT.ad kgcm 
CorncI.dc fica.& d.I.d aliquid.(l .quiabonionis.lF.de 
pct.& capi.fi aliquis.dchomici.notat Bald.indidal* 
quod dicitur.& Bar.inl.facrilcgij.fT.adlcgcm luliana 
pcculatus.&bonustex.incan.quod vcro.cum fcquc. 
xxxij.quxftio.ij. t Prxterel pofthumo ficui iamnato 
potcftlibcrtasrclinqui,vtdidal.cu intcr vctcrcs.it* 
cplibcrtatisfauorc fi vni pufthumo rdinquatur liber 
ias,omncsquipoftca nafcemurcx illo vctrc erunt li- 
bcri: vt ibi.Necno dic lcgati vcl fidcicommifsi ccdcn- 
tc in prrfonapatris, iuxta l.qux lcgata.ff. de rcgulij 
iuris.talc Icgatum ncdum tramittitur ad fuos hxrcdcS 
iam natos,lcd etiam ad pofthumos io vtero vxoris c- 
xiftentcs.l.fi in pcrfona.C.dcfidcicomif Paritcrmo- 
ricntc filio indcbitc vcl iniuftc cxJixrcdato,qucrclam 
criam n6 prxparaum cotra tcftamcntii patris tranA 
mittit,nedum ad fuos iam natos,verum eria ad poft- 
humos.l.fi quisfilium.Cdc inoffictcftamcnt. Siinili.. 
icr hxrcditasfuorum parentum non agnita ad eos fi- 
cut ad iam natos tranlmittitur, fccundu Bartolum in 
l.j.C.dchisquiantL-apfrt3stahulas. Etfiinftituris \ 
matrc prxgnantc.duobus filiisiam natis , poftlumus 
pofttcftamcntumtactum natusccnfetur cumduobus 
iamnatis xqualitcr inftitutos, itag» fucccdct matri 
in tc rtia partc : ncc rumpct tt ftamcntum.fi matcr tc- 
ftamcnti mutandi non h.^bct facultatcm , quia mortc 
prxucnta.cafus eft fingularis in I.ii j.Cdc inoffi.tcfta* 
& taliter,qu(>d illc pofthumus fic pro tcrtia partc fuc- 
ecdcns,cum habcatur pro hxrcde inftituto, quamuis 
in teftameto non fucrit nominatu<;, ad fuam viiiletn 
partcm confcqucndam adioncm habcbit hxrcdibus 
nominadscompctcntc, fi cxpcriri volucrit pairorio." 
necnon fi pofteiTorio habet bcncficium.l.finali.C. dc 
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«tlidodiui Adriani tollcndo, fccundum Gulielmum j£ l.qui iiliabus.prrl.Ncratius.fr.dcccRa.in3i)dinir.t Iff 

dcCimcoiringularitcrindidtal.iii.C.dcinofKciofo cxhzrcdationc autcm filiarum an comprclicndaiur 

tcflamcnto. qtiod didum rcputat Angclui mirabilc pollhuma,tcncntcommunitcr DoQ.cjj non I. Titiu» 

in I.li qiiis ita hircs.ff.dc harrcdi.inftituc. & in I jntc- in princi.ff.dc libc.& pofthu.licet glo.ibi trncat con- 

qu.im.C.c6muniadefucccfsio.t lit licct pofthumus trarium&malc.fccunducos.vtdestisDynuminca. 

non fit in potcft.itc patris, doncc nafcatur, vtdidal. odia.dc rcf^u.iur.lib.vj.t Etquoddiftiimcfl depolt- 

finnli.tf.de colijtio.bonorum.t.imcnpotc{t ci patcr huma,id idc-mintclligatisijcpollhumo, vcfcilicct in 

fubfHtucre pupillaritcr.l.finaii.C.dc inflitu.& fubfli- lcgato filiisfjcto non comprchendatur. prouifo <j, fit 

lutiontbus . quia fubftitutio pupilbris dicitur tcfiz- vcrus pofthumus,vtc(liiIjqui nafcitur poft mortcm 

mcntum, & prouiiio fili).l.Papinianus.^.fed nccim- tclbtoris,qui diciturpropricpolthumus.t.iij /.j.HF, 

pubcris.fF.dc inofticiofo tcftamcnt. Ideo cum ag.itur dc iniuftorupto tcfta.& not.gtof.in I.Gallus.tF.dcIi- 

dcfuaprouifionc&fjuorc,habeturproiamnato, vt bcris& polthu.vbi Bjrto.inprinci.fi vcro nafccrctur 

ci pupill aritcr fubftituatur fccundum Salicctum in l. poft teftamcntum antc irortrm tenatoris , qui ctiam 

fi tcftamcnto.C.dc impubcr.& aliisfubftitutionibus. & .iliis pluribus modis dicitur poHhumus ,vt dicit 

& limilitcr vt ci i patrc tutor dctur. Quinimo fi pa- plenc glo.in rubr.C Jc pof thumis hzrcdi. inflitucn. 

ter limplicitcrtutorcm filiis fuis dcderit,ncdum vi- talispofthumus indiflindc vidctur admitti ad lega- 

dctur prouidifTc tiliis iam nitis, fcd ctiam pofthumis tum filiit rcliftum,fccunduin B.ir.inl.fi copnati.ff.de 

Cum in hoc cafu agaturdc ip.^brum commodo. InlH. rcbusdubiis.&inl.cum ita.^ .j.rt".de lcgatiiij.quia qui 

qui dari tuto.tcflamcn.poflunt.t Q^od fccus cflct in in vtcro funt,pro iam natis habentur,vt dida l.qui in 

lcgato: Nampiterlcgandofil:abus,nonvidcturlc. vtero.lF.dcftatuhomtnum. t Quac omnia veiidicant 

gifTc iiifi iam n.itis;q'jia Icgatum rclinquitur,vt pluri fibi locum in filiis pollhutnis ncdum primum locum 

miim propter bcnemcrita lcgatari j: polthuma autcm feu gradum tcncntibus:fcd etiam in ncpotibus & alii» 

non potuit mereri,idco nonc5prehenditur tn legato. vlterioribus,fiuc fucccdant cx tcfta.fiue ab inteflato: 

Pritcrca Icj^atum rclinquitur proptcr affeftioncm dumtamcnpofthumusquifucccdcrc intendit, vtlc- 

quam habcttefbator crgalcgatarium.quam atfcdio- gitimus, vcl vtcogn^tus, fijcritconccpcus tcniporc 

Oi-m falccm tantam non potcli pater haberc ad llliam mortis illius,dc cuius fucccflionc agitur.Si autem clfct 

nafcituram.ficut ad ia nac.is:idco non venic cun: ap- poll mortcmconccptusniiquam atlmitterctur,etiani 

prllationcflliarum. Meritocrgofjaa fuitin fidcico- dciurc prrtorio.l.fi quisfiliocxhxrcdato.inprincip. 

millo hic mctiodcfobolc,qur sliai no venit,nifi cx- ff dc iniulto rupto tollamcnto. & ratio cft,qui.i talis 

primatur,vclnilicxconicfturi$apparcrettc(}atorcm nunquamfuitmortuoconiunSus,cum illo viucnto 

dc pollhumis fcnfilfe.Ec ita intclligitur I.q^ui filiabus. "on tliCTit animal.I.j.^ .proximior.ft: i^ndc coenat. Sc 

^ .j.tf.dc lcga.j.facit l.nom^n filiarum.^.dc vcrboniin bonus tcx.in I.vcruraclk.tf.dc fecund.tab.tt harc vcra 

(ignifi.coniedura autcm legicima per quam in dubio >n fucccf sionc ab intL-flatoiliue loquamur de iurc ci- 

tellator legando filiabus prifumitur fcnritlcde poft- uili , fiuede iurc pritorio. fecusin aliisdifpolltioni- 

huma.cft veluti fi in aliqua partc ceftamenti mcntio- bus,in quibus quauis non lic illo viuo conccpcus:ca- 

nem ftxit dc poftliuma.Nam poftea lcgando tiliabus m;^-n coinprehcnditur.l.Paulus.la ij./. p3ulus.ff.de bo, 

vidaurctiamfcncired. pofth ima. Idcm fi patcr ain- libe.flcundum Bart.in l.itcm prattor.tf.de fuis & Icgi 

plumhibcbatpatrimoniu, icac]>ex pacrimonjquan- 59 timis hxrcdi. t Ec hjtc dida pcrBartolu intclligatis 

titatc habito refpcAu ad numcrii libcrorum teftator vera, fcilicct quod conccprus poft mortcm illius dc 

tantum reliquiflct pofthuma:. Argument.l.fl filia-.ff. cuiusl»ircditateagitur,ad Icgitima vcnircno potcfl 

dclcgat.iij.idcm fiteftatordixiffettfiliabuslcgo. cum fuccefsionc ex perfona fua,vt didum eft:fcd ex per- 

vnan» folam fiham nata habu-r«.t:quia tunc didio nu- fona fui patris virtutc tranfinifsionis bcne polfet vc- 

mcri pluralisnon vcrificarctur,nifi depofthuma fen- nirc.nputa ti mortuo auoantcnepotispofthumico- 

furet,argumcnc.I.tin.fF,ad TrcbclIian. Idcm fifcicbat ceptionc,fucccfsiodcfunAidcfcraturfilio,quidcmu 

vxorcm prargnantcm.!.'i ciim in vtcro. C. de militari cOcepto pofthumo moritur:certc talis ncpos quanuis 

tcrtamcntOjfccundum B.irtolu in dida l.qui tiliabus. poll mortem aui conccptus cx pcrfona fui pacris vc- 

& idemcnctfccundum Paulum,ibi fitcftator filiab* nirepoffct victutetrifmifsionis:quia filius moricndo 

fuis lcgjiTet id.ad quod dc neccrsititc tcnetur : puta, harreditatcm fui patris tranfmittit : licct non agnitant 

quia cuilibot filiarum dutcm lf-gauit,adquamtcne* ad iftum nunc cuceptuperl.j.C.dchisqui anteaper- 

baturcxforma ftatuti.Quocifu intali Icgatoappcl- tastabul.Nam hxrcditasnon agnita ficut tranfmttti- 

lacione filiarum pofthumacoprchendcretur: quiacu tur ad fuos iam natot,vtibi,ita cciam adcxiftcnces in 

tuncin omnibusfiliabus litpai- neccfsitasintalilega- vtcro.qui quoadiftud commodum pro iam nacis ba 

to pofthuma concinecur, ad cuius docationem dc ne- bcntur,fccundu Dod.in dida l.fi quis filio.& Dy.in 

ccfsitatctcnebaturpatcr, ficut vidcmusindationetu fuamagnadift.in diiftal.Gallus.& d.l.fiquis filiu.C. 

torumiquz fit ratione filiationis.quc par eft in omnt dc inofti.tcfta.licet glo.ibi videatur tcnere contrariu, 
bus,vt vidctur ctia frntirc Bar.in dida l.qui filiabus. 40 & malc,fecundum communcm opinioncm.t Inhac 

fibenepondcrctundumdicit, cfliccilcgatu filiabus itaqucuanfmifsioneconcludaiis fccundum Rapha. 

f i£lum,non coprchendat pofthuma:tamcn inftitutio in di&i l.ti quis. quod non conccpcus tcmporc mor- 

farta de tiliabus.bcnc comprchcdit tilias pofthumas, tis illiusdecuius hxrcditacc acitur,nunqu]m admitci- 

cumccftacordencccfsitacctcncacuradcas infticuen- curabintcftacoadcius fucccfsioncm cxpropria pcr- 

das,licutia natas.l.placct.cum ibi noutis. tf. de libcr. fona iurc ciuili aut prxcorio,vc di^u eft.Scd fiqux- 

& pofthu. vbi vt inilitutio valeacad quam teftator de litur de admittcndo ipfum , cx perfona fui patris vir- 
ncccf$itatctcncbatur,appeIlationepofthumi compre^i tutctranfmifsionis, tunc dicic t ttiplcx eft tranf- 

hcnduntur omncs pofthumi nafcituri,Iicet in alia di- mifiio. Quxdam cft tranfmifsio qux fit dc iurc iatn 

fpofittonc non comprehcndercntur : fccus in legatis. quxlito,qux tit or Jinarie ad quofcunq;: & tunc non 

Suiarclinqucrelecatanoneftdenecefsiute, (icutin- curacurdidadiftiniftio,anftntnativcl concepti.Lcii 

itucrc hxrcdcs Iibcros.Idem tenct Raphacl in dida cmancipati.iF. dc collacionc boaorum. de qua tranf- 

miiiioDe 



Ec fobol. quam geftjn vtero '9 

nrtfslone & tli*ica conccrncntlbus p!cnc hal'cbitis <ii<o,innitucndo.In aliis autcmcanbas fi^xi fui pa- 

infra,niortuoitaq; icftatorc.ij. Qurdacft traffnif- trisiibi noccrc non dibcr, qiiinvrntatadqucrclam 

fioqua: fitdciurc niigui3ri& noJum quznto,vtin pcredidum ruccc(1'orium,rccundu Dy.in cDondi.* 

dcfccndcniibus.& hf c cftduplcic.vnacft qua: fitptr brt.dcrcp.iur.ii. vj.& antc ipfum hoc tcnucrat Aio 

di&i I.j.C.dc liis qui antc ancrtas tabulas, & in hoc in fumma.C.dc inof.teda.quof fcquitur Bal.in d.l.ft 
communisopinio cH^ qubJ trifmittit ctiam innon 44quisfilium.inij.q.& Sali.ibiin iij.oppo. tSiauteta 

eonccptum proptcr votum parcntum in dcfccndcn lis ncpos vcnirct pcr viam nullitaiis, taquam prxtc- 



tcs ctiam non c6ccptcs.l.cum acutifsimi.C.dc fidci 
com.& vocabitur illcpoftca cuccptusnon cx pcrfo 
nafua,fcd cx pcrfona fui paciis,cx quo fcquitur,(p (1 
nrpos tcmporc mortis aui non coctptus hircdituc 
patris vcl matris rcpudi.iuriic,voIcj duntaxat habc- 
rcauitam hrrcdiutc, hoc faccrc no pofltT,quia tcm 
porc mortis aui non crat coccptu3,& nunc cx pcrfo 
na patris vcl matiis fui vcnirc non potcfl , cumcius 
bacrcditatc rcpudiaucrit, alias autc li fiiiflct tcmpore 
mortisaui conccptuSjhabcrc poflct aui fucccfsionc, 
cx cdiAo fucccflorio l.qui fc pati is , vbi plcnc Cy. 
41 Bar.Bal J.& Sali.C.vndc libcri. t Scquitur ctianrl cx 
przmifsis,qu6d (i in cafu di^ac l.j.dc hit qui antra- 
pertas tibulas,(i!iu$ cflct cxhircdatus ncpos concc- 
ptuspoft moiti.m aui , vcnirc non polVct ad auitam 
fuccefiiione cx pcrfon.i fua , quia nondum coceptus 



ricustdiccnstcflamctum aui nullum, non audircturt 
cx eo, quia tcporc tcfl.imcnti patcr fuu» ipfum prj- 
ccdcbat, & fic auus non tcncbatur ipfum infliturrc, 
ncc c\hxrcdarc:cum dcminium hxrcditatis auitinjt 
non concinuaretur in cu obflaculo fui pntris in me- 
ilio cxiftcntij.Vndcciim no vidcaturpritcrltus, vc 
nire nu potcft pcr viam nullitatis , fcd duntaxat per 
vinm qucrcli inofriciofi tcflamcti,cu habcaturpro 
cxhzrcdatotquia omnis prxtcritio cius in qucm do- 
miniu h^rcditatis nu cutinuatur, habctur pro cxhe« 
rcdationcfccundu Bar.in l.in fuis,fF.dclib.& pofln. 
aaz omriia funt notanda,cum fint dc apicibus iuris) 
Kcundum Bal.de quo plcnc per B.ir.in l.pater filiu. 
fF.dc inofF.tcfla. nam cx his habctis quanta f t diftl - 
rcntia intcr ncpotcstcmporc aui conccptos , & po- 
Aeilconccptos.Proquoracitquod clccantcrdccidil 



tcporc mortitaui.vt dixi:ncc vcnirc potcrit cx pfo- 45 Bal.in Uij.Cdc fuis & 'cgi.hzrc. vbi dicit, tcplicct 



na fui p.itris,ium iuflc fiierit cxharredatus. Sccunda 
tranfmifiio dc iurc (ingul.iti c(^,quc fit pcr di6a l.fi 
ciuis (ilium.C.dc inof.t^-fla vbi hoJic diciturfingula 
ritcr decifum:quia (icut filius i palrc iniuflc cxh^rc- 
d.itus moricnstnnfmittit qucrcla ctiim no pnpa- 
rat3m,in ncpoton natu,vcl fjltcm ronccptum tcm- 
poremortls aui,viibi.& d.l. Idemiram critfitalis 
ncpos co tcmporc non cflVt conceptui, vt communi 
tcrconcluJitur pcr Doftorcs,iii d.I.fi quis,qu; licct 
fit noua & corrigat,ac limitatiuc loqusc in iam con- 
ccpto proptcr quoJ cxtcdenJa no vidcbaf ad non- 



ncpos ex primogcnito (ilioexcludatp.itruuQ) in fuc- 
ccfsionefcudi,vtplcneno.Bald.in l.cu antiquiorib. 
C.dc iurcdeli.Panor. inc. licct.d^- voto& voti rc- 
demptio.& h:>buiftls IntifMmc fuper vcrbo, Inrefis' 
mtntortlini^Mns j.in xviijJimi.timcnhoccftiiucUi* 
gciidum,li tc):orc monis aui dc cuius fuccefsionc a- 
gitur,illc ncpos crat n3tus,aut faltc coccf tus , G au- 
icm poft mortcm .lul cflct conccptus.ipfc fuccumbe 
r«& pati uus prxfcrrctur.E; hxc omnia vera in cdi 
Aofucccflorio lcgisrfcd an locu habcat in fucccfTo- 
rio cdiSo coucntionis dubitari poflet. vcrbi qratia. 



duni coccptiim.fccundum glo.ibi & male, tamen I. 4<S ttgo rcccpi ftudii pro me& libcris mii^.qobd in- 



fancimus./.ti.cod. tlt.gcncralitcr loquitur.^< qucrc 
]a tcftamcnti inofliciofi fiUo coippctcn» ad (uain po 
Acritatcm tranfmittatur. Et (ic ciiani ad non concc 
ptum dcbctindlft-ndc intelligi: iti qubd tranfmif- 
fio fit dc libcrii in libcros quidocunc:; cocrptos, vt 
tcni- 1 ibi Cy.diccs ita dc fado obtinuifrc. + Et prr> 
milVa inuriigatis vcra ,fj» ncposcx pcrfona filij .ius 
patris vcnire pot . ft aJ qucrc'a , & dcmu nd aui fuc- 



tclligiturfccundumordincm gradus, vtfcilicctpoft 
moftcm m^am vcniatad filium,& dimumnd nepo- 
tcm.mc moituo fi!iu$ mcus rcpudiat, vtru cx fucccf^ 
forio cdiiSo vcniat ncpo5?& ccrte (ic.tjula fi]i9 renii 
tiandoprxiudicare nu pctcftncpoti,cum fit proxi» 
mior,arg.coru qu* no.in c.j.lf.vjfallusculf 5. fi de 
fcud.fiic.cotro.& ff.dc inof.tefta. I. fi 1$ qui.na iftud 
fcudumquauis rcflitaturcmanct patcrnum.c.qii>di 



cefsioncm,rtia(l conccptus fucrlt poft mortc aui,ni vafallui.de vafal.decrepitz lU.Ncc obft.l.vlti.fi\de 
fi obftct ci alteiu dc quac.ior.vd pacris cxhxrcdaiio 47 fucccf.edi.quia corrcfia cft. t Njm l odic ctiam in- 



proptcT ingratitudincni, vt fupra diftum cft. vcl rc- 
liftum tituloinftitutionisfafium ciu»patri,cx cuius 
pcrfona nuc ipfc ncpos vcnit,quo c.i(u pctcrc no po 
icft ipfc ncpos,niii illud rt lictu vd fupplcmcntum, 
ii ad lcgicimam non fufficcrct. idcm & tcnio fi ob- 
ftarct patrii rcpudiat'0,vcl filcntium qu-nquennalc. 
Na ciim in his quatuor cafibuspatcr ciui,li viucrct, 
rcpcllcrctur,itJ hic ncposcxpcrfona pacris vcnicns, 
vt clcjatcrdicit B 'I.in J.l.fi quis filiu.Et idcm cflVt, 
ctiam fi iftc ncpos fiiiflct coccptus tcmporc mortis 
aui,quiatun: in cafibusprzdiftismortuociuspatrc 
cx cuius pcrfoni vcnicns cxcludcrctur , fcd fi cx fua 
propria pcrfona vcnirct,a Jmittcrctur ad qucrcli in- 
ofiiciofi tcffamcnti per cdidum facccflbrium,cxcc- 
pto altcro dc prxdidis cafibus , vidclicct fi cius pa- 



tcTagnatOi locum habct cdidum fucccfforium dc 
padu in gradum.inftit.dc lcgi.agna.fucccf./.p!ace 
Dat.idem dico ad noftru propofitu,fi illc ncpos tcm 
porc mortis aui crat in fux matris vtcro iam conce- 
ptus, vcl poft mortc aui fijitconccpius, vocabitur ad 
fcudumrcnuntijtii pcrcdiSum fucccflbrium.lJcm 
critin aliis dcfccndctibusrcmotioribus poft moite 
{'rimi inucftiti coccpticquia cx natura fiudi vcniuC 
dcfccndcntcs in fiituru,cui naturx coopcratur par- 
tum & antiqua inueftitura,vt not.in c.j /.hoc autc. 
qui fcud.darc polVunt.& iJcm cft in cmphyteufi cc- 
clcfi.tjlica.quado cmphytcuta rccipic pro fc & dofcc 
dentibus fuis.Nam cxtenditur ad fuos d^fccndc ntcs» 
ctiam in futurii concipicndoi: in Auchcn.de rcbus 
ecclcfiz non alicnadis.j(.cmphyccufis. fccundii Bal. 



trl fiiiflet aliquid rcliSum in tcftamcto aui:i]uo ca- in l.fi in pcTrona.Cdc fidcicom.qucm fequttur Pau« 

fu non agcrrt ncposctii ex fui pcrfona contratcfta 48 inl.ctia.n.folu. m.itri. tEcce crgo qualitcr pcrcort- 

mcntum,fcd agcre poflctduntaxat ad illud rcliclum tradii & difpofitionc inter viuosprouidcripotcfty 

ritiilo inftiturionis fitSum , fi ad lcgitima fufticcret. & acquiri ncdom filiis naiis , fcd ecia pofthumis in 

finautcm agcrct id fupplcmentum,quia in hoc cafu vtcrocxiftcntibus,vcl nondii conccpti$,dequoplc- 

aaus rcde tcftatus cft filiii fuum in aJiquo licct mo» ne & no minuspuldir^per Bjl.iii 1. qoi fc patris.in 
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vltima quiftione.C.vndc libcr. & Bar.inl.quod di- 
cicur p3trcm.ft.Jc vcrbo.ohli, & in I. itcm pritor. S: 
l.fi Titius.ff.de fuis &: Icqi.hnrc.ad hoc facit tcxi. vbi 
Bal.&: Aluaro.inc.j.dc<luobusfratri.& loan.F.ibri. 
in l.j.C.fi ftru' ita vjneaijVt manumit.& Gui.Papi 
qu.ccUvi j.& q6nc.cccccv.& licct Angcl.in d.t.quod 
dicitur.tcnuL-rit contrariumtquia fiipulatio & acqucH 
tio dtbct ficri pcr auum:fcd noc cafu tJporc ftipula- 
tionis acquircns fcu Ibpulans non crat auus-. cx quo 
ncpos adhuc non crat conccptu$,vt d.l.ii Ticius.ft.de 
fuis & Icgitimis hxrcdibus. & l.j. fi quis ^ximior. 
fF.vndc cogna.& fic cum vidcancur ccftarc vcrba Ic- 
gisjcelfare debct lcgisdifpofitioAttamc Imo.ibi di- 
cit lutius ciTc tenere primam opinionc Bart.& Bald. 
pcrl.PauIus.^.Paulus.fF. dcbonislibcr. vbiexprcflc 

dicitur,quodquoadaliaquamquoadfucccdcndum nc. t Et hxc vera,qu6d valct reliftu ccclci^at non- 

nncposfitcocc- dum conftru&i f lilum, fi fu«it ei cxprefsc rclidu. 



tcftamentomandat ficri monaft^rium dc omntbns 
bonis fuis , talia vcrba opcrantur hiredis inllitutio- 
ncm.Et fic monaftcrium quod nodum eft,hjcrrs in- 
ftitui potcft.allci^at B.ir.in I.centurio.fT. dc vulpa. & 
pupil. Ncc obftat c.abbatc fanc.dc r* iud'.1i.vj.qnia 
loquitur in donationc, qur ficri no potc ft monafte- 
r!o,quia donatio cftcotraftusquirequrntperfonam 
vcram,vcl fiftam,cum qua contrahatur. Vnde fi fie- 
retdonjtio alicui , qui promittcrci poftea rcftitucrc 
tcmplo.ciim ^dificatiim crit,nihil rcpugnarrt.Lcja- 
tum vcro vel aiiud rcliftumpcrfonara non requiril, 
cum qun quis ioquatur, fccundum Bar.in d.l.firuos. 
& Panor.in c.iij s.ro. vbi Birbatias plura datncctn- 
pla. Videatis eundcm Panor. in c.ad audicntiaro.de 
cccIcfiisTilifiiadis, & Dominicumin d.-.abbatcfa- 



ipfi auoin hzrcditatc,non curatur an ncpos 
ptos temporc morcis aui vcl non. Ciim ct<am hodic 
qno ad fuccclVioncm cftcftualitcr no curicur, vc no- 
ta. in I. j.Cde his qui ante .1 pertas cabulas. & pcr Dy. 
in fua magna diftin.in I.Gallus.ft^ dc libc. & poilhu. 
& in hac opinio.rcmanct Alcx.in dida I. quod dici- 
lur.xj.col.vcrfi.ltcm addit hic Angc.fflde vcib.obli. 
indc dirit fingularitcr Fulg.in I. quotics. C. de fidci- 

49commif. t Qiiodlicctvaleatalicnatio rciprohibitz 
alicnaricxtiafamili.im, vbi talisiilienacio fada fuit 
dc confenfu omnium dc fainilia, iu qu6d non potc- 
rit per cos reuocari, vt d.l.quotics.nmcn nati cx iftis 
qui tali alicnationi confmlcrunt, potcrunt poftca il- 
lam reuoc.irc:ciim intclligant omm s de familia non 
folu przfcntcstcmporc alienationis , fcd rtia nafci- 
turi.l.fi cognatIs.ff.dc rcbusdubiis.allegatl. prto.f. 
fi.ft.dc lcg.i j.iunfta g!o.& fuit dc mcntc Io.i.dc An.i. 
conf.xlvij.incip.illud pra:liipponitur,quos fequitur 
lafon ind.l.quocies. diccs hoccanquam quotidi.inii 

^Ocirc dii;ito ligandum. t Et hic funt maximc vcra. 
fcilicrt quod acquiri pofsic nafcicuris, qua-nuis non- 
dumconcepcis, vbi tales acquifitioncs & ftipulatio- 
nes coiifuctudinc pattix robonneur. VnJc pcr hoc 
dicimus, quod valct pafta matrimoniaIia,qu6d pri- 
mogcnitus fucccdat.Tale enim [>a6tu valn intcr no- 
bilcs, ica rp illius virtucc primogcnicusex illo macri- 
monio fucccdrt patri , lici c tcporc pacti paflati non 
rffrt conccpcus,fccundum Bil.in I.ciim Aj-cliimedo- 
ram. C. vc in pofl'cfsio.lcga. Factt tcx.in c.mulicr.& 
inc.filij.fi dc fcudo fiieric concroucr.& in c.j.dc iiliis 



Si auccm t ftacor non rcliquiflct cxprcfl'(5 aliquid ec- 
clefix conftrucndx, fcd riliquiflct fimpliciter ecclc- 
fiis ciuitatis,tunc in tali Icgato appcllationc ccdcfia- 
rum ciuicatisno vcnitrcclcfianondumtcmporctc- 
ftamcnri conftrufta: ciim no apparcat teftatorc fcn- 
filTc de illa , ficut vidifti fupra , quod in Icgato filiis 
rclicto non cGprchcnditur pofthumus poft mortctn 
teftatorisnatu»,fccundum Bal. Raph.& Imo.ind.l. 
qui filiabus.ft.dclcga.j.al1e.tcxc.in clcnKncina •licc- 
r.i$.dcrcf<:rip.Ad quod faciCquod no.glo.& do&o- 
resinc.ciim capella.de priuilcpii». vbi dcciditur an 
cxcmpcio coccUacccIcfiisloci comprchrndatecclc- 
fiam poftcicoftruftam.Cy.in I.pIacct.C.dcfac.fan- 
dis ecclcfiis.pcr Barto.tn l.damni.lf.fi is,qui vicinas 
vcrf. lacob.dc Arcna.fT.dc dapino infc^fo pcr loan- 
ncm .\n Jrzam in c. qui fi mic. de regu.iuris libro »j. 
in Mcrcuriali.Ecin acldi.Spc.titu.de ccnfi.jf.nunc di- 
cendum. Ethoc vrrum, quod inKg.itoccclcfiisfa- 
donon comprclicnJiturcccIcfia pofl mortem lefta- 
tor -.oftruttaiim^ nec «iam conftruda poft tcfta- 
mentu fadum, licct ante mortcm tcftatoris, co quia 
tcftatortcmporc tcftamcti cogitarenon potuicquot 
ccclefiat in futurum conftitui poflcnt in ciuitat-.idt o 
rclidum noncxtcndicur nifi ad ccclcfias cuftrudas 
temporetcftamcri , arguJ.fi ita quis.ff.Jc auro& ar-' 
gcnto Icgito. iunfta dcxSiina B ir.ibi ficiunt no.pcr 
cun Jcm B 'r.in I.fin.C.qua; rcs pignori obligari pol^ 
func.Ecper Cy.in l.no modus.C.dcfcrui.& aquafe- 
cundum Alcxa. in d.l.qui fiiiabus. circa principium. 



nacis cx matrimonio ad morga.contiaflo.hoc idcm 54 rf".do Jcg.j. tEt pcrhoc diccbi hoc anno de quzftio- 



fequitur Iaco.AIui.in d.c.mulicr.& Bai Jn fi.& Bal 
in ij.opp.ac Sali.vcrfi.quarro j.inl.paSum.C.Jerol- 
lario.dc quoplenc vidiftisin vciho, Jhm ktheifi/iM. 
in materia pafti dc fucccdendo:qu6 vos rcmitto. tx 
(|uo fecpitur , quod tim iurc fuccefsionis cx difpofi- 
tione lcgis,qualis dicltur fuccefsio ab iRtcftato,vcl cx 
icftamcn.quim pcrpaftum: necnon vi ronfurtudi- 



ncfa&i intcrrogatus. Qii|dam rufticus rcliquit anno 
quolibrt presbytcrisloci luz originis cuililwt certu 
quid & pradiuin proanniuerfario.Ex poft augmen- 
utus fuit numcrus preshyt.-rorum : ccitc nihil Jcbe- 
tur prcsl ytcris vltra numcrum tcmporeteftamenti 
exiftentcm augmctaris , vt in propriis tcrminis deci- 
ditB.^l.in dJ.non modus.& Imo.in d.clcmc.Iitcras. 



nis, prouiJcripotcftfiiiisnedumnausinmatrisvtc- 55 dc rclcrip. vbi allcgantiura & rariones. tSimilitcr 



roexiftcntibus:fcd eriam nondumconcepris,inccIIi 
pcndo vc d\6t u cft. Ad quod facit ccxc.no.in i.fcruos. 

51 ff.dealimcnti.s&cibariislegatisjtbi dicitur, tqucKl 
tcmplo quod nondum eft, fcd efle fpcratur, relinqui 
potcft. Prartcrea videmus, c]u6d priuilcgium cuccdi 
potcftccclefizquz n6dumcft.Non\t ftatim fitbe- 
ncficium , fed vt incipiac vires hal>ere, ciim incipirt 

jj clfc capitulum. t Idco ecclcfia conftrutnda inftitui 
potcfthTrc$,ficutpofthumus aIicnusJ.Gallus. ^ .iilc 
cafus.ft.dc libcris & pofthu.fccundum Bar.in d.l.fcr 
uos. Pro quo facit clegans diftum Bal.in l.j.ft.eodc, 
vbi pcr illum ccx.in vcrbO|fieri,dicit,cp fi tcftator in 



fi aliquis furncrius promifit coqucrc pancm Tirio Sc 
cius familiz fub cem annua pcfione: poftca augmc- 
tata fimilia nontcncbiturpancmcoqucre procadc 
merccde,vt poft lon^am difputationem decidit Bar- 
tholomzus Biixicniis in quid.im dominicali quz- 
flione incipi. Quidam pitcrfamifias. quiactim aga- 
tur dc magno prziudicio,non potuit prouidcri in fii 
turu.dc quo per loanncm AndrzJn c.qu3to.de ccn- 
fi.&Iaco.Batri.in I.fi.C.dcfacrofan.cccIc.Imo.incL 
dcmen.litcMs. Ec poif iatam difputarioncm ita deci 
dit3arthoI. C.tpo.in traiftacu defcruitutc vrbanorii 
przdioriiiritulo dc furno.& laXon in l.fi.C. dc vctb. 

figntfi. 



Et fobol.quam geft.in vtero. 



io 



fignlficat.ij.col.Pari ter decidit Ba1d.in d.I. non mo- pIicato,fcilic«pro fc Sc partu nuiricdo; idco iciuna 



$ dus.in H.C.dc fcru.tdc nobili qui promiritcuidam 
communitad pontrm rcficcre, an tcncatur Ci pollci 
crefccntc aqui fucrit ctii pons augracntatus, furni- 
rc pro ilio augmcnto. Cocludamus cr^o in puniflo 
Boftroi <f quotics dc commodo & vtilitatc ciusqu^ 
ritar qui in vtcro cft , fcmpcr habctur pro iam nato. 



rc non tcnctur, prarfcrtim inuito marito. xx»iij. cj.v. 
c.mantic(hin> . vbi gl.dicit vicorcm voucrc non poC- 
fciinc licctia mariti dormirecum camifia,rc] fmgu 
lis no&ibus irc auiiitum matutinas. Dc quo habctur 
Numcri xxs.quia cUc no polfet fmc fcandalo.c}» ma 
ritoprandcntc vxoriciunarct, aut volete irc cubitu« 



Idco dicut DoiSorcs in iiij.fcntcntianim.diftjn.iii). ipfa accedcrrtad matutinas: vel ipfo volenic caam- 

q.j.quod ficut iam natus fi antc baptifmum pro fidc plcfti ipfam roperiret cu camifia. Hoc idc fcquitur 

Chridi occtdatur , ccnfctur baptifmo fan^uinis ba- Panor.in c.illud.de prarfum. Idco dicit text.fingu.in 

ptizatu$,3c martyr cifirAus.Sicctiameritdccxiftcn- j3 c.quzcunqu(-.xxx.di(lin.tc}>mulicr incidcs fibico- 

tcin vtcro matris , vbi matcr prarpnans pro fidc vcl mamfcu capillos.ctiamcaufadcuotionis inuitofeu 

aliis pro iuftitia occidernur.baptizatus dletbaptif- non confcnticntc marito, cft excomunicata ipfo fa- 

mo fanguinis, licet vl fupra dixi, baptitari non pof- do,maxime vbi ad caufani capillorti rcddcbaturfor 

^firt baptifmo fluminispriusquam nafcatur. t Plus mofior:& fic magis placida marito :Cui vt placeac 

vidcmus,qu6d fobolcs in vtero cxiftens etiam com- tenctur fc ornarc, vt plenc vidcbitis in vcrbo, CmmU 

modum porrig^tin matrcm fuam, in cuius vtcro nu ^ffetrptrMjdderir.j. co. t VIteriu5dico,c]> fobolein 

tritur, quia videmus ftantc mulicre prargnantc cogt matris vtcro cxiftcntc , ipfa matcr fobolis intuitu in 

non dcbct venirc ad iudiccm perfonaIitcr,quantun- pollcfsione bonorQ mariti dcfiinfti mittctur.vt ei a- 

cunquc aftus fit perfonalis.l.ij. . fi non ,ppter valc- limcnta tribuantur.l. j. Sc per totu tit.ft.dc vcntre in 

nidine.fF.fi quis cautio. Licet enim mulicr prignas 60 pofTcf.mittcn. + Et quandiu matcr fobolcm gcftabie 

impcdita vidcatur fua culpa,quia pcrmifit fc imprx- in Ytao,quantucunq; ipfa fucrit dc crimine capiuli 

gnari,tamen vitio parcitur naturali, quauis przgnas damnau,nunqua fict cicquutio in mortem,aut mc- 



cftet cx vno fcholari , ac fi cx marito grauida eflet 
ftcundii Gullid.dc Cu. Prxtcrca illa culpa mulieris 
non fuit commiffa ad iudicium impcdicdum, fcd ad 
fineslibidinis.l.vcrum.ft'.dc fiir.fccundum Bar.ind» 
].ij.Mulicr infupcr prxgnas vcl ladlans, i camis dc- 
bito cxcufatur,fi a mirito cxigcretur.Quia tempore 
]a(5tationis durate mulicr abudat ladc,& nifi ipfum 
mulgcret per mcdium pueri,oportcret eam inhrma- 
ri;ideo illotcmporc prohibcturvircomifceri natu- 
ralitcr cum ca : imo ex cali coitu procrcatur morbo- 
fi,& interdum lcprofi. Paritcr ftantein vtcrofobole 
immiaet periculu de fuffbcationc. Facit tex. not. in 
c.ad cius vero cocubjtum. v.diftinS.vbi gl.dicit,c{> 
idcm cft durantc tcporc mcnftrui, quo vir nia vxo- 
re cogcntc non tcnctur dcbitum carnis rcddcrc: ncc 
econtr^ vxor marito. Sed exponcc ci caufam quarc. 
l.quod dicimus.fF.de folutio. quod vcrum intclliga- 
ds,nifitimercturdcfornicationc. xlij. diftin. c.duo 
mal3.valdc enim abfurdum cft,qu6d homincs ratio- 
nalcshcc tcmpora no feruant,(cilicctimpr^n3tio- 
nis & pucrpcrij fuper omnia : quia mulicrcsex hoc 
qoandoquc non pariunt amplius^quia fcmen viri cu 
fanguinc mortificacur, fi inna dccc dics conucniut, 
fiicundum Au<;u.QiK>d beiux non facercnt irratio- 
nalcs.Nam rcfert Arifto.lib.ij.de Aninulibus,qu6d 
foemina clephantis imprzgnata a mafculo omnino 
non nngitur, im6poft partum quicfcitpcrtrien- 
niu,Subiungcns ibi, quod nullum animal poft cocc 
ptumfcccum admiccit coicum , przter mulicrcm & 
cqdam :*talcs cnim monctHicronymuscontra lo- 
uinianu fic diccns: Sut,inquic,qui dicutfe caufarci- 

{lublicx & gcncris humani vxoribus coniungi & fi- 
iosprocrcarc:imitentur faltcm pccudcs.£t poftqua 
vcntcr vxoris intumucrit , no pcrdatfilios ncc ama- 
torcs fc vxoribusprzbcant,fed maritos. facit tcxt.in 
c.origo.xxxij.q.iiij.Similitern6 tcnctur mulicr pre- 
gnans iciunarc,ficut dicimus dc adolefccntc minorc 
xxij.annis: qui proprcr nnturxdcbilitatcm ciboin- 
diget fTcqucniiori.Tumct4am»quia cibusconucrti- 
turin augmchtu fcu dilatationcm membrorum : ob 
^uod iuuenit non eft potens ad ieiunandu.ficut ma 



brimutiIationcm,donec partum cdiderit. I.Impera- 
tor.la.ij.iF".dcftatu homi.& I.pregnatis.ff.depocnis. 
fcddiftcitexcquutiojdonccpartum edidcrit. Qupd 
cft vcrum ,ctiam ficx coituadulterino & ncphario 
vcl in carcerecoccpilVct, prout plurcs muliercs im- 

{>rxgnari fc faciunt in carcerc ad fu|ricndum fcu dif 
crcndu poena mortis.£t quiiuis aiam non fit c6ce« 
ptus adhuc viuiiicatus, vt quia cmbrioni nodum eft 
anima a Dco infiifa,licrt nodu fit animal, fcd vnius 
dici coceptus: tfi quia lcx indii^in&c cxcquutionem 
mulieris prxgnantis diricrt , mulier dccem vnius aut 
pluriii dicrum prxgnansoccidi non dcbct, fccundji 
BaJ.ind.l.Imperator. Facitd.l.przgnanti. vbi dicit 
Bar.q> idcm dVctpoft panum, fi no rcpcrirctur alia 
muhcT,quz pucrum laftara.Qup cafufcruari dcbet 
matcr ad pucru nutriendia, doncc rcperiatur nutrix. 
Cu cadc iit ratio in partu cdito cofcruado^quz crat 
in ipfo adhuc cxiftcntc in vtcro,argu.I.fcd fi is.^ .an 
autcm.fF.dc Carbo.cdiA.fecudum Oldra. diccntcm 
ita dc fado fuiffc feruatum Padu*. Et intelligads, fi 
alia nutrix rcpcriri non poflct proptcrdcfirQu perfo 
nx. Si autc no rcpcrirctur propter dcfcdfi pecunix: 
fottc q.a nullus vult,aut ncmo haixt vndc foluat nu 
trici falariu:nec rcperkur nuttix, quz gratis nutrire 
velit panu, tunc no dif^crraur cxcquurio : fid debet 
nutrici folui falariu dc pubHcouirg.l.j.C.qui fi prz< 
miolibcr.acci.& fF.adSillc.l.k^e Cornclia.Ec quod 
didt&eft proptcrpartudiffcrri mortiscxequurionc, 
idc intclligatis de excquutionc toriurz.quz nia di£. 
fcrtur donec pcpcrcrit fauorc partus in vtcro exiftc» 
tis. Etctia diffrrtur poft panu pcr xxx.dics , quibus 
gcnitrix iaccrc dcbi.t. Polt quc ciim per ahquot dici 
fit debilistfon^ morcreiur, & iudcx velut modu «• 
cedcs punirctur. Idco mclius cft.cj» di0cratur,donec 
fitfortis.Nam fi dcfafto torqucrctur,licct partusno 
pcriclitaret,tn cotcfsio inde confequuta no valeret» 
poftqua tonurafuit iniufta,fccudu Bald. in d.l.Im» 
pcrator.vbi dicit cp ficuttorqucri non debct,fic ncc 
vcrbcrari, vcl aliSs malc tradari aut quouifmodo 
opprimiuidco q> no pollct cogi^ tcftimonio fcrcdo 
irc ad iudicc , 1j pcriculu immincret rationc itincrit. 



iorfccundu bcatu Tho.inij.ij.q. xlvij. ar.iiij.qucm 5,tVndcficutiudex cam pro crimineoccidcrc no pt> 
rcfot & fcquitur Panor.fupcr rub.de obfcr.iciu. Sic tcft,fic ncc alius auihoritatc ftaturipcrmiacrisbini 
ergo erit in mulicre prxgnantc,qtur ctbo indiget du ta impuncoccidi: quia dilationc habct a lcgc, doncc 
Tom. j. bb ij patiat. 



Repe.cap.Raynu.Gul.Benecli£ti. 



^iriat. pater autcmb^hr pofT.-t eam in adultcrio de- 
pnrhcftram occidcre cu partu.Et rationfdiiTcrcfKif 
vidcaiis ibi pcr cum. Pcr fupradi^ cxcmpla habc- 
tis,quilitcr illc o cft in vtcro , prodcft altcri fcilicct 
matri.& ratio c(t,quia fi matri no prodcfTctiipfc par 
tuj danificarctur, adco cj» fortc perirct. Et (ic cii aga 
tur dc robolis commodo«cxpcdari dcbcc cius natiui 
tas.Quotics.c. intercft fobotis» Q> non hibcatur pro 
iam nata,tuc habcturprout in vtcro cxiftcs, vtfcili- 
cctprofit fibi 8c cofcquctcrmatri:quia fi matri non 
prodciVct,foboIct ipfa diniHcarctur , vt in cxcmplis 
przdi£tis. (ic oii cius intcrcft , cp habcatur pro nata j 

tfipcrindciudicabiiur,acn natacilct. tScd voino fua 
intcrcftprincipalitcr.ncc in confcqucntia,(j> prona- 
ta habcatur,fcmpcr habcbitur tali, qualis cft fcilt- 
cctin vtcroexiftfs:& fic vbi fimpliciterar;iturdcc6 
modo altcrius,quanuisfui parcncis,in vccrocxiftcns 
non habcturproia naco.l.cxcufantur./.qui aucc.tf. 
dc cxcufa.tuto.vbi dicitur, q> libcri in vtcro cxiftcn< 
tes no profunt patri ad tutclz cxrufationc, ncc quo 
ad dignitatcivt ibi dicit gl. idco Guli. dc Cug. Bart. 
& Bal.in d.l.qui in vtcro.if.de fta.homin.dicut, <f G 
{licutocauetur,vt cft Florccix.c^capienslupum, ha 
bcat dcccm pro quolibct lupo: Sc quis cepcrit vna lu 
paprzgnanccm duobuslupatinis,taliscapics vntca 
dccc tancum habcrc dcbcc. ncc luparini habcbuntur 
^ natis ad commodii altcrius,fcilicct capicus. Pr^. 
tcrea licct in vno corporc fint plurcs anim^.cn labor 
vnius fuiius fuir in capicdo.& fic vnicu canciim pr^- 
miii dcbnur.l.Scio.in prin.if. deannuis lcga. Qiiin- 
imoplusdicicBal. cp ft ccpcritlupam cumlupatinis 
iam nacis,vnicutancumdcbccur prxmium.arg.l.fcd 

6l addes..tf .fi quis muliere.if.loca.tquia qui la^e nutri 
tur, adhuc in vcncre cflc vidctur. Przdi&a cnim fa- 
ciunt ad qucft oncm.q.di Caturccn. tcftamcntum fe 
cit diccs:u ricius abfq-, filiis cx fc nacisdccciTfritjin- 
ftttuoccclcliam fanfti Andrc^ hcrcdc:mod6 Tiuus 
deccfsit vxorc pgnantcqu^ poftca pcpcric:ccrtc nd 
hahcbiturtunc pofthumus proianato ccmporcquo 
paccr ciusdcccfsicquia in hoc cafu no agitur dc c6- 
modo ventrit , cui nihil fiiit relidu,cum vcrba (int 
ncgatiu.i.l.ex fido.ff.dc hzrc.infti.idco cum no aga 
turdccomodo parcus,infpicidcbct vin^ & vcricas 
vcrboru.Or cft claru, quia vcrc nacus n6 cracccpo- 
rc monit Tici) fui patrisicrgo ad hxrcditatc admitce 
tur ccclclia fandi Andrcx fccundii Bal. in d. i.q. in 
vtcro,quc fcquuntur Ioan.dcPla.& Ang.in jT.cum 

tf41utc.inftir.dc tutc. t Vc camcn iinis aliqua vobis rc> 
tinquac admirarione,ftupcndu adduco c6tra prxdi» 
6ia conliliu Pctridc Ancha. confil. ccclv.inci. Vilii 
diligcntcr pun^o & contcntisinco. inquodccidit 
cafum in quo ts qui eft in vtero,habctiir pro iam na- 
coeria ad vtilitacc pcnitusexcranci. vcrbi gracia.Te- 
ftator quo cafu mafculus non nafccrcCifubliicuit Ti 
tiumtccnc ifta conditio fccundu cum tanqua partus 
nafcatur,habcri potcft pro implcta, li ex vehcmcnti 
coicc^urafcecus foemincus fit in vtcro,& poftc^ hoc 
apparn cx partu:ita if Titiut fubftituttu nxrcdicate 
vanfmictct,ctia li cam adicrit antc p3rtu:& iic pirtu 
in vtcroadhuc cxiftcntc fubftitutus adirc poterit hz 
rcdicacc.ac ii nacusclTct. £t dcmu moricdoantcqui 
partus nafcatur, talcm h^rcditatcm vclucadicacranT 
loitot ad quofcunq;:quia ^rzcedcni opinio vcroil- 
milit iun6ta vcritati poftca dcfcdz, fjcit illam opi- 
nioncm habcriproc^Tcicudinc.Ididcmconfuluic Pe 
trusdc Ancha.coaii.cccxciij.quemfcquitur Felynus 
an c.finniter.j.co.C.dc fum.Triii.& in c.pr^creA.dc 



tefti. & idcm in (imili cofuluit Otdra.conni.citxts.' 
inct.Ad habcndii aliqualcm noririam,vbiin v.q.de- 
cidicQift duoadinuiccm c5ucncrinc,vtilIoru quifu 
pcruixcrit bona prxmoric ntis (inc libcris habcat d- 
tulo donationis.qu^ quidcm cduenrio ralet fccudtt 
cu,& Sali.in l.fi.C.dc pac.liccr talisdonacio propter 
claufulam iine libvris,(it conditionalis ,ita cf fortiri 
no poccft e(rcftum,ni(i in def^-^a libcroru,tempore 
obitus prxmoricncis non cxiftcnriu : camcn ad puri- 
iicacioncm calis condicionis,ncccife non eft cxpc&a 
rc pun£tum monis: imocenfctur conditio cxiftCTC, 
quamprimu altcripforum iincltbcris adeum ftatum 
pcroenait , cp vcrifimilitcr incipiat ccrtii cffe ipfum 
iincl bcris morituru. ncc cxpcftabitur tcmpuspoft 
mortcm, imo ilico <f certum crit,aut verifimilc illit 
fine libcris moriturum, cxiftctia conditionis anrici- 
patadummoricndi, vtcx itlotemporcdicacur per- 
fcc^a donacio.& fola illius cxecucio procrah.icur vfq; 
in pundtum poft mortcm. Halxt cnim talis donado 
hocfctlicct libcros non exiftcrc,pro codirione qux 
co folo vcrifi. acur,cp veriiimilc eft ipfum libcros ha 
bcrc no polTc.& mortem habct pro dic execurionis, 
vt doncc poft monc bonoru donatoru exadiodif- 
it-ratur.Vch< mcnscnim opinioiundta fcquuta veri- 
tati id<.mopcraturquod ccrritudo, fccunau gl.inl.ii 
quis cxtraniTus.^.fi. icndum.fF.de acqui. hxre. dc qua 
ibi exclamat Bal.diccns, mulu funt de quibus na- 
bcri no potcft vcra ccnitudo. lamc opinio vchemet 
iuCti cii vcriiatc fcquuta, idcmopcratur qdccnitu- 
do fccundu Old.in 6\&o i(.fciendum.& iic in vtero 
cxifteiu habctur pro iam naco in altcrius c6modu: 
quzomnia fufhciancdc fobolc in matris vtcrocxi» 
itinte, dc qui loquitur tcx.noftcr , fiiit fubftituta. 

Laus Chnftolcfu Domino noflro. 

s r M M *y£. 

1 Verbis teftMtorUinhtrtdtim^iHdicvjdMmJiJIi^. 
/htuit» eSt direSlM vel ebhtptM^ ««.j. 

2 V erhA dehtnt inteBigt /ecwidMm iuttntitntm Ufiuntu. 

4 Verha ^ux dtcdntnr direfld. 

5 t^ortMHr.eilverbnm dirtitnm. 

6 eyidticio^diiidictjiitit vtrbd dirtnM.(^ nn.f. 

8 ^'"'i^-diverhiimMfit dire£tMm. 

9 TrinctftjilatitiJoinstrMffrrtcrptJfeJluntm, 

10 ty4ccrtf.Artt^vtr'< Hm ^ethtm. 

11 I uJhtM»,-Jtverbim dtreibm. 

II Lego vtr.um,Jn Jit ohli^Hum veldireBnm. 

) j Obli^Md & d reQd verbM tjHomod» dtgnofcMittwr. 

14 C^^^ftHniM vtrbM^iumede dtgntJctimMr. 

1; Ee ipfi (iiHie pt(itJitbnitMtientmdirtSam.,, 

16 SHCcetUc vtruHm tui Jit ebli^MutHj. 

17 Sign ficdindi mcdim veeMbu/it dMttt lexxenfiitttuU , (jr 

ifJtttflMor. 

18 Verbanen CMrMmw.vbi conflMt dtmtnte. 

Ijj Lotjuendi vJhs commMnis fnid optrttMr , dr vnde JitmJh 

tMr.O' n«.i0.it.u.z j. 
24 VJhs evmmunis /ofutndi fHM/ittr probMtur. 

15 Sid)fhtMtieniivrrbMvndt oidicetHrdirtftMVe/tb/ifMM. 
26 UerbM notJtrij etutm inter idutM/ JiinV fiotndMm inrit 

imtrfretjuienem interpremndM. 

£c quia fchptum eft, 

'DijponMt teflMter,& tnt Itx.xn Auth.de nup./.difpo* 
iiai.culla.iij. cx quibus vcrbis rcfultat tcl^atorcm li- 
bcrain facultatcm habcrc in tcftjmento fuis hzredi* 
busfubftitucndi pcr verba dirci^a,quo cafu fubftitu- 

tio 



Eklem irnpuberi fucccderent. 
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tioiurc vilcliitdircifto.aut per v^Tba obli(]u.i: & lic 
valcbitiurcinilitcfto& oblicjuo.vcl vcibis commu 
uibus,qux fui natura tralii potlunt aJ fubftitutione 
dircaamvLlobliquam.cum fccundum natura vcr- 
boram fubilitutioncs dircci* iudiccntur aut iudirc- 
&x:idcofubiitur in tcxtu. 

Eidcm impiibcri fuccedercnr. 

X QVU app.irct,qiii)dhxcfubfti- 
tutiofactaAdii£txtcllatorisfiIii/uit 
pcr vcibi con>muni3|t]uar pant(.rpof 
funt fc lubcrc ad fcnfom dircdum Sr 

^ ^ ^ ^ obliv^uumjfkcui cft vcibum , fucccdc- 

rcnttiiic in trx pofuun»,i]uod ab omnibus vcrbum 
communc iudiciiut.fei:undum Baito.in 1. ccnturio. ^ 
in quintapii.Kipaliquirflionc.ff.de vulgar.&: pupil. 
Etquia,vtdidumcft,fubftitutioncscx veibis qui- 
bus concipiuntur, iudiciutur dircftat vcl obliqua:: 
tCjimtcftnor fcpcr volu tie przfunutur quod vcr- 
bi$ cxprtfsitrdco vcrbis fui$ inlixrcndum cftad iu- 
dicandum,qualisfuciit fubllitutiodircfia vd obli- 
qua,quoniam ab cis uon rcccdituri vbi alias dc mcn 
tcnonconftacl.non aliter.ff.de leg.iij.omnis cnim j 
fiientia i copnitionc incipit vocabulorum.idco fti- 
rcoportct quiJ lignificcnt vocabu!a:hoc cft quid fit 
propricdiaum,vt pulchrcdicitBaI.ini. hbcni hbcr 
t«quc.C.dcopc.hbo.ij.colum.Namvoccs funt no- 
tTcarum.qua; funtinanima p.if>ioniim ,fccundum 
Philofophum in lib.i.Pcri irmc.& I.Libco.jJ. idcm 
Tubcro.ff.dcfupcI.Icga.idco vtdicit Angcl. Intcr 
omnia iigna verba obtincnt principatum^quiavcrba 
funt !nltituta,vt pcr ca quis in alterius notitiaro m- 
tention^^m fuam prof.T3t,fccundu Sp.cu.titu.dc ad- 
uocato.f. vj. vudcdittt B.il. inc.fupctlitcris.de rc- 
f<rip.& in cj.dc tcfti.vbi allc.Cafsio.voIcntcm nul- 
lom iUc inciitis noftrx inaius tcftimonium : quim 
qualitas infpctta vctborum.& idcm Bal.in I. volun- ^ 
i.itt$.infi.C.dcfidcitominif. ditit quod non crcdi- 
mus hominc vcHc.nifi id qnod dicit.&in c.j.dc con- 
fti.dicicidom Bal.quoJ vbi habcmus vcrhr>rum fo- 
numfaliointcrptetc non egemus: nam dicit idcm 
Bald.in I.ca quz.circa p.'in.C.quo,&qu3ndo iudcx. 
qubd voKcft mcntiscuidcntifsimum aigu. indc dici- 
tur Mat.xij. qub J cx abundantia cordis os loquitur. 
corcnimdatumcfthomimad fignificandum Dco: 
labia .lutcmad fiunificaJum hominibus,d.l. Labeo. 
ff.defupcI.Iegat.P.artcrca vox cft inftrumcntum vo- 
luntatis& intcllcAusraiionilis, perquain omnisa- 
ftus nofttrco.nprohatur:cumin yttbisduo natura 
litcrconliftain.fcili.ct intclKiftus & c.rt-t\ido.l.non 
li;.ura.ff".dcadio.& obli.fccunJum Bal.in c.cx traf- 
mitVa.dcrcfti.fpolia.&inc.RoJuIphu$.iij.coI.dc rc- 
fcrip.dicit,qu6J illuJquod fcnptun non dicit, ncc 
nos Jiarcd b--mu$,:iimfcripturi fuos pioS.t limi 
tcs.I.fiJcii;(lares nugiftrataum.Jf.pro AurcIio.ff.de 
fiJ*.iu(lo.&in cap.vcncrabilcm.dc Llcdio.vij.col.di- 
cil illud cjuoJ non cantat inftrumcntum,ncc cgo ca- 
tabo,morc Vcnctorum volens cx hoc innucrc iudi- 
cjiidum forcfccundum vcrba loqucntis vcl fcr.bcn- 
tis.Dc quo pulchra pofuit idcm Bil.vctba in Cuo di- 
uino fchifraatis conliiio^hodic in rub. C fi quis ali- 
quemtcfta.prohibuc.imprtffo:vbi dicit. quod lin- 
pua cft intcIlcdus,organum,& tuba,ac cius prico. 
Subiungcs ibidem,qu6d vcrbum vocc prolatum cft 
nuntiusintcll(.£ius.noncrgo immerito aiSus noftri 
iudicanturfccundum vaba quz loquimur yclfcri- 
Tom. 2. 



bimus.Et fi dc ipforum mtcllcflu & fignificato du- 
bitctur, ad conimuncm vcrbi intdiigctia recurrituri 
ita cj, cogitur vtraque pars vcrba prolata in co fcnfu 
rctincrc,qucm folcntrcSc intclligcntes gincrare.c. 
cx litcris.l. j.d.: fponfa. & ahbi dicit tcx. optimus in 
c.humanz aurcs.xxij.q.v.humanz aurcs talia Tcibz 
noftra indicant, quaHaforisfonant.iuxta illud lab 
xxxiij.Auris cnim vctba probat,& guttur cfcas gu- 
f u diiudicatA' tcx.meliortotiusiurisind.I. Libco. 

idcmTubtroJf.de.- fup.ltg.Nam quorfum nomina 
funt(inquit}nifi vtdt-monftrcnt voluntatc dicctis?& 
quidcno arbitrort]ucnquadiccrc,quod nonfintit, 
vbi maximc co nominc vlus fit:quid apptllari foltt. 
Cflcrumncmoa:ftimanduscftdixillc,quod no mc- 
tc agitaucrit. harc illc. Vndc dicitur Mat. x.vv j. Nam 
& loqucla tua manifcftum tc ficit.t Vcrba tiiim dc- 
bcnt intilligi fccundum intcntionc loqucntis. I. plc- 
num.j^. cqiJtij.ff.de vfu.& habi.quod cft vcru,ttiam 
incafu impropriifsimo, fccundum Bar. fingularitcr 
inl.j. ff.ad hgcFaki.qucmibiadhoc pondcrat Alc- 
xin.in iiij.coI.& lafon in l.oon folum.iiij.col.ff.fol. 
matri.vidcitisquz dixidc loqucla & lapfu linguzt 
fupra in ycibo^jljuilic imptJ>eri.\o(\\icndo dc tcfta- 
mcnto fuiiofi fapientcr fatto.tHx quibuscuidcnter 
nobisdcmonflr3tur,tcftatorcm profcrcndo aut fcri 
bcndo vcibadircda faccrc voluiilc fubftitutiont di- 
rcCtam,prout vcibafonant,& fi obliqua protulcrit, 
ctiam indircdam & obliqua faccrc cogiuucrit. Vn- 
dc dicit Bal.in Lfi du.is.ff.dc cxcu.tuto.cp cx ordine 
vctbotu pr^fumitur ordointcllcCtu$,vtqd priuscft 
in vocc,priuscftc przfumatur in intcllc&u , iuxta il- 
ludChryfofto.fupcr Mat.Qualc cor vnufquifqut ha 
b.'t,talia vcrba loquitur. cui concordat Philofophut 
iiij Ethico.Qijalifcunquc vnufquifquecftjtalitcrdi- 
tit,&talitcrviuit,&opi:ratur;idco opportunum cft 
pio ^ndamcto huius matcriz vciba & naturailloru 
cognofcere,vt iudicarc pofsimus qualis fucrit faCt» 
fubftitutio.tl Jcirco fcicndii c(t,cj> nos habcmusvcT' 
badirc&a,adquorumnotitiamhabcndam fcx dan- 
tui rcgular,qua: dtmum pcrtxcmpla dcclarabuntur. 

Priina rtgula cft,cj illu J cft ius dirtd:um,quod pc 
terc nocft ncccff.timoabfque pctitionc copctit ipfo 
iurcfccundum Azo.infum.de fidcicommif. libcrta. 
ad h.Vndt hzrcs Jirtd^ inftitutus,non pctit iushc 
rcJitaritj,ciim hxrcs fiat ipfo iurc.l.cum hzrtJcs.ff. 
dc acqui.pof.fcd pctit rcs h^rcditarias propttr iftud 
ius^red fidticommiiVariusquantumcunquc vniucrfa- 
lis ncccHc habft pctcre ius hf rcditirium,quod opor- 
tct in cum trlsf^rri anttquam rts pctat hzrtditarias. 
Scrcuda rcgula cft,c{> omnc Tcrbu quod importat ta- 
1« ius , ex quo pot adiri hzrcditas dc iurc ciuili , aut 
bonorura poffcffio peti dc iurc prxtorio , cft vcrbu 
( dircftii.Namprztorbonorum pofftfsioncmnodc- 
f.n fucccdentibus pcr obliq<ium , vt patct pcr totum 
titulum de bono.poffcf. Tcrtia rcgula cft, cj» o mn» 
vcrbum perquod immtdiatc vniucrfaliter teftatori / 
fucccditur,eft vcrbum dircftum.vt no.in Kcam qua. ) 
C.dc fideicom.Quaru rcgula cft,c_j>vcrbum dircdu 
fiuntficat fucctfsioncm dtfccndcre ab inftituto ad 
fubftitutum immcdiatc,quo inftitutus moritur,fc- 
j cundum gLin d J.cam quanv. tldeo vciUum moria- 
tureftdiredum,quia lignificatius immcdiatc quz- 
ri per mortcm inllituti.cfi paier.codcm tituIJibr.v}. 

Qu^nu rcgula eft,<j» omnc vcrbum quod altctiut 
cxcludit miniilcriu in fubftitutiuc appofiiii, clt vcr- 
biidircctu,iuxta no.thcoriciJ.fi quisita.ff. Je vfufr.X 
Scxu& vliima rcgula eft,cf omncvttbiquoJ in-) 
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Repe.cap.Raynu.Gul.Benedidi. 

cludit difpofitioncm & illtuj difpofitionis txcqiiutio quim nlia adicda no ciuiliaifccundu Ban.tn l.ccntu- 

nemj-^uati-nus iuri$cll,dicitur tttbu djrcftu.Modo rioJf.dc vulga.& pupil.fubAi.Crtcra vcr6 dicuntur 

▼cniamut.id cxc-mph diftarum rcgularum. £t dico dircrdan5ciuilia.idc cft do vcrbo dominuscfto,nl. 

cp dc ^primtc fcrmonis ifta funt vcrba dircda.tSci his vc-rbis.lf.dc- harrc.inftit.tiam vcrbum domini) fc m 

licct viTbu adiiciozvii ft tcftator dicat: qncunquc H- pcrintclligit dc dir^ fto.l.j.tt.fl agc-r vcfti.vcl cmphj'- 

Nusmcusdc-ccflcritibona mcaadiicio tali. iftud cft u tcu.pctatur.tS.^quiddcvcrbolcgOianfitdire^m, 

vcrbu fui natura dircSu dcnotas pcr viam tri fitus in ita (_}» fubftitutio fadn pcr hxc vciba, quan Jocunquc 



aliurcfta via.Tcftator cnimdiccdotalia vcrba.vfus 
cft no folii difpofitioncjfcd ^prioroiniftc-rio &cxc- 
quutionc.ad hoc facitinfti.de cocui libcr.caufa bo- 
na adiiciu.& I. j.dc tidcicom.libcr.t£r^o idc (i dicat 
ad iudico tquiahoc vcrbii fignificat vhimu cftldunfi 
difpo(itionis:& ulia vcrbasut dircda,qu; fienificat 
&dcnot.intpcrmoduprodufliinc(rc Bnali.ad hoc 
facitl.fcd & fi rcs.ff.dc publiciana & infti.dcpub.iu. 
^ .fi. Dc vcrbo adiudico,vidcatis Panor.in c.cx pir- 
tc.iij.col.dctcfti.tdc vcrbo conccdoi Panor.in c. cu 
VcncrabiUs.iij.col.de cxccp.Idcm dico dc vcrbo afsi 
gno.ft.dc afsigna.libcr.$.j.& in c.ij.dcoffic.ordi.lll». 
vJIHc hoc cnim vcrbo ait pulchrc Bald.c.j.in ti. quid 
fitinu-ftiturain vfib.finid. ^prolatuab infcriori i- 
pfo iurc tran$fcrtdnium,ac ctia poflcfsionc, fi profL." 
ratur in cofpcftu rci,dc cuiiis tradatioc «gitur.l.Q» fi 
ncq;trid'ti cflTcnt. vbi gl.tf.dc pcriA como.rci vcn- 
ditz.Si Tcrb talc verbu ^fcratxir a Papi,vcl alio prin 
cipcfuprcma authoritatc habcntc,v;.iuti fi dicat , .if- 
fignamusribi talc caftrum cum iuris plcnitudinc:vcl 

?onat alia vcrbaxc]uipollctia cxtra confpcftum rci. 
In hoc cafu ci,cui fit rci aflignatio^nulla cft ncccf^ 
faria fadipofft fsio. Cii pcr talc Papi coccfsionc & 
fimplicc loquucionc fitci traftata polVcfsio: qa apud 
Papa cft omnis potjftatis plcnicudo.ailcgat not.x v j. 

Ji.vj.c. voIumut.argu.c.caprtu1u fanfta; Crucit.dc rc 
rn.& quod no.Archi.in c.fi clcricus.dc pr;cbc n. lib. 
vj.& no.in c.fi.dcpccu.ckri.Aflignarccnim cft vcr 
bum cffc^fHuum: nam quicquid principi placct.lcgii 
habct vicorc.inft.de turc naturali./. fcdquod princi 
pi.FacitC.de lcci.I.fi.& I.cu pan r.jf.patcrpluribus. 



filiusmtusdccclkritlcgoomnia bona mca Titio, fie 
dicvfta vc! indircfta.fcu obiiqua.& Bar.in d.I. ccntu 
rio,tcnct tj> non cft vcrbu dircftum apcum ad inflittt 
tion; hxrcdis.l.mulirr.^ .fi.ff.ad Trcb.quc ibi fcqui- 
turI.iio.& hic.& Bal.Ang.& Imol.in l.cumcx filio. 
/.j.tf.dcvulga.&pupil.vbidicunt,Q>cft vcrbu obli- 
quum.idcm tcnct I no.in rcpc.l.j.> fi cx fiindo.ff. dc 
hxrc.infti.&d.l.his vcrbii.co.tic.r •f.rcntibi Salicc. 
ita tcnuiftl in l.fi.C.famil.cnif idcm Ang.&Imo.in 
d.l.mulicr./.fi.vbi dc hoc cft tcxt/ccundum Alcx. in 
d.Ucnturio.licrt Bal.in d.l.fi. ff.fimil.rrcif. volucrit 
tcnrrc,cj> iit dircftu:quado ad omnia rcfcrt bona pcr 
tc-x.inc.Raynaldus.j.co.quino obftat.quia ibivcr- 
bum lcgauit,non .'ii't prolatu a trftitorc, fcd a papa, 
& ponicuribiimpropric,prout rcftnur ad patruos 
hirrvd.'S,ficunduglo.ibi.& in c.fi p.nc-r.co.titu. libro 
vj.VcljpotcftisdiccTc& mclius.c^ibi vcrbu Icgauitt 
dc fcipfo noimportaflctinflirutione vcl fubftiturio- 
ncmdircHftijfi tiftatoraliudnon adiccidctipcr quod 
apparcb3t,c}> volcbat iilud verbu importarc inftita- 
tionc dircfta:prout ibi apparct,cx coquia tcftatorpa 
truosquibus bona lcgaucrar.ippcllat hrrcdcs. Vnde 
pcrfcqucntiadcclarantur prxccdcntia ,& ccontra I. 
fi fcruus plurium.jf.fi.ff.de kp.j fccundum Anto.dc 
Butri.ibiin codcm c.Raynalclus.Ortcftator indubi* 
tantcrdarcpotcft fignificationc vcrbis, qualc voluc- 
rit.vt ftatim dica.ad I. vcrbis lcgis. tf. dc verbo. figni. 
plcnc rcfpfjndct Bar.in d.l. ccturio. vcl alitcr vt ipfc- 
mit in I. j.ff.dc Icg.j.ncc ctiaBi vcrbum Icgo , cft com- . 
muncfccudum Bar.vbi fupia.& clariustcnct ibi AIc 
xanxrgocritobliquum,nili tcftator aliud fcntirct, vt 



ff.dc lcg.ij.& l.fi.i.fcdquia noftramaicftas.C.com diftumcftl.quoniamindignum.C.codc.vtplcncpcr 
muniadc Icpa.dcafsignaii6cprincipii,quJtcftiurii ij Alcx.injJ.I.j.ff.dc Irga.j.in princ. tSimilitcrad co- 
-^ii-.! L.L ^ v__ti--_i-. /- fl- 1 gnofccndum vcrba iiidirc(fta&obIiqua,&pcr confc 

qucsfubftitutioncindircdamdintur quinquc rcga- 
Ix.Prima rcgula cft,(|uiJ omnc vcrbum rcquircns al 
tcrius faftum ad transfcrcndum iusin altcrum , dici- 
tur obliquum. Sccuda rcgula cft,quod omnc vcrbum 
quod importat calcius,cx quo hzredius adiri no po- 
tcft,nccbonorupoftcfsiopcti,cft vcrbu indircdura 
& obliquum.Tcrtia rcgub cft.quod omnc vcrbu pcr. 
quod immcdiatc no fucccditurtcftatori cft obliqu&l 
Qinrta regiila cft,qu6d nullumvcrbum cft iu dfirc- 
il{im,(f fi fucritin iltcrius miniftcirio pofitum,nocf 
ficiaturobliquum.ff.ad TrcbcI.I.cx faifco.in princip. 
Qiiinta rcgula cft,qu6d capcrc dc manu altcrius in rc 
ftitutionc iuris copait fubftituto fidcicommiffario.^ 
fcdmcra rcftituuof^dtiquzcompetitiushabcti pcr 
fcconucnit fubftitutodirciSo.I.intcromncs.tflqui fa- 
tifda.cogan. modo vidcamut cxcmpla dc his vctbis 
indircAis & obliquis.& dico quod qii teftjtor vtitur 
vcrbis ditur.aut ri ftituatur.riibftiturio cft obiiqua & 
hdcicomiiVaria.Talia cnim vciba vclfimilia altcrius 
miniftcriu includcntia fcu imponantia, funt obliqua 
pcriam didiasrcpulas,vt plcncpcr Bir.ind.I.ccntu- 
14 rio,'n quinta princ-pali quacftionc.tPoftrcmo adco 
gnofccndum vcrba communia duz a magiflriatradu 
tur infiillibilcs rcgulz.Prima cft,qu6d omnc verbum 



colIatiu3,habctis m: lius quam alibi in l.j.in fi.tf.dca 
quaquoti.&atftiua.& I.principalitcr.C. dclibe.cau. 
& l.parctcs.co.titu.& C.dcingcnu.manu.l.ingcnuu. 
& pulchra pcr Iafon.in I.traditionibut.C dc pac.vbi 
plcncpoftlonp5difput3tioncdccidit,ancxc6traftu 
principisdominiu trasflrat fiiKtraditioc cotporali. 
dchoc vcrboafsignojVidcatisB.tl.inl.vbi adhuc.C. 
dc iurc dot.in fi.& Bar.in L fi coftantc.tf. fol. matri. 
JO t Ide in vcrbo accrcfcat^ gcl cft vcrbu dircdu.tf.de 
acq.luerc.l.qui patri.C.qii no pctcn.par.pctc.accrcf. 
l.j.Et idc diccndii fi tcftator diccTct, ccdo vcl ctjccdo 
aut,rcftituo.fccundu Bal. inl.humanitatis.C. dc inv 
pubo.& aliis fubftitut. Idcm dVct dc vcrbii doivcl d 
ibribuoiquia p r illa tcftator affumpfit fibi quitcnut 
cft iurit.cxcquution .-m ftue voluntadt fcu difpofitio- 
nis.I.pcnuI.(fcdona.& l.j.ff.dccoftit.principu.Nam 
vcrbum djrc Vv 1 diftribucrc plcnu & dircdii iut ficni 
ficancu darc aliud non fit,quam rcm accipicnri ncc 
1 1 rc,infti.dc aftio. f .fic itaquc difcrctis. t Idcm dico dc 
vcrbo inlUtuo.ff.& C.dcnxrc.infti.pcrtotu.vbi pa- 
tct (f talis modus ficnificadi huic vcrbo traditur a iu- 
rc:& idceffet dcvcrbo,hzrcscfto.'fiuc pcr tcftatorcm 
cxprimatur, fiuc tacit c int Jligatiir,iuxta l.fi.Cdc hz- 
rc-di.infti.& l.j.in fi.& I.quotics.fF. dc hzrc.inft. Hzc 
cnim dicuntur vcrba dirc<^a ciuilia,quia a lcgc ciuili 
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antiqua.fcilicct xtj.TabuIarum inufta.quz in aliqui- /ncncralc , quod' zquc proprii ftat fub dircfta figni- 
b«maiorc habctio fubfKtutionibus przrogaduam, |5cationc & obliqua ad ic(Hum vni uerfitati,cft com- 
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Eidem impuberiYuccederent, 
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munc.fcct G adiiciaturrpccialicatiteflobliquum.I.co- 
gi./.pcncralitcr.ft.ad Trebcl. vbi plcnc pcr Dynum. 
Secuda rcgula cft,cj> omnc vcrbu, quod quadoqj rc 
pcriturin fignificatioc Jirc(fla,&: quadcx]; in fignifi- 
^ationcoHliqua.cft comunc: ^a cius fignificatio co- 
pctitpluribuj fpcciebus nibAitutionii. vrrbi gratia. 
ll tefbtor natur verbo rcmancat. 1. fi cum antc.C.dc 
dona.ante nup.aut vcrbo.rcdent.l.fi duobus.ff. dc fta 
tulibc.aut vcrbo.rcucrtatur.I.j.tf. dc dona.fcu vcrbo, 
dcuoIuatur.l.i).tf.deaIimcn.& cibi.ieg. iccm in vcr- 
bo dcucniat,aut vcrbo,perucniat : na lixc vciba fiint 
€ommunia.tNifiapponcrcturdiftio,coipfo:vtpu- 
tifi tcftatordicerct,fi filius mcuidccdTcrit finchx- 
rcdc,co ipfo bona pcnicniiit Titio.cjuia tunc e\'ip(b 
adiudo vcrbum pcnicniat, cflicitur dircdum : quia 
cxponiturcoipfoiid cft,finc aliquohfrcdis obfticu- 
lo vcladminicu1o.& itaeumcxponit Arclii. inc.eii 
qai.dc pribcn.libr.vj.idcmdc vcrbo pertincant, vcl 
rcucnantur,quia funt communia.l.j. & iij. C.de pac. 
intcr cmpto.& vcndi.conurn.quod eil vcrum,nifi ta 
lia vclfiinilia autobliqua vcrba concipcrcntur antc 
ad tam hjrreditatcm.puti quia tcftator dixit: fi infti- 



Io,Q; harreditas refiinatuf pcr vulgarc aat pupilla* 
rcm fubAitotionc Titiortunc talis fubftitutio dicctur 
direda, attcntoqubd di<5a$ cxprcfsit fubfiitationes 
qui funt dircftf.Similitcrdccidit Baljn d.l.humani- 
tatis.C.dt impu.&: aliis fubflit.quod fi teftator dicat: 
quadocuque filius meus dccefrcrit , Titio hxrcditate 
rcftituo:licet verbu reflituo, fit obliquum.I. cohrrc- 
di.^.cum fili.T.fF.dc vulp.&r pupil.TarBc in cafu pr^- 
dido crit dircSa fubfiitutio : quia talis dicif mcs tc- 
ilatoris fuifTc, ex quo ipfemet c6fert,immcdiatc hae- 
reditatc Titio finc miniflcrio hxrcdis.Vndc fi efl fa- 
Aa mCtc capto,valcbit vt pupillaris, vel vt vulj^ris, 
aut cxcpIari$,qDa: funt dircftar. Et tdc dicit ibi Bald. 
fi teilatordixcrit:Si filius meushzres non cm, hxrc- 
ditatc rcflituat Titio.Nam erit direda vulgarif , no 
fidcicomiiTaria. Quja hoc vcrbum,rcflituat, hoc ca- 
fu importabit fadi rcflitutionc,non iuris, vt d.l. in- 
tcr omncs.iundla glo.ffqui fatiflcbg.Ht licct Guliel- 
mos dc Cug.in d.l.prccibus.conrrariii tcnucrit:tamc 
Alex.in d.I.j.& I.vcrbis ciuilibus.ff.dc vulga.& pup. 
tcnent cum Bal.Qoia ctim di^a vcrba fint dubia, in 
tali dubio dcbet fubfHtutio intcrprctari dircda vul- 
garis fccundum glo.fingularitcr in d. I. vcrbis ciuili- 



tutusnon crit hzrcs, volo lif rcditatcmpcrtincreTi- 

|io,vcl ad ipfum rcuerti. nam tilc fubftit.cflct dirc«fta 18 bus. tPoflquam crgo ttrflator ita voluit,"^arcndri eft 

itf fccundum Paulum ibi:licet Cynus contra. t Idcm fuz voIunt3ti,potiusquaminfiflcndri vcrborumin- 

deverbofucccdat.hic in tcx.potito,quod cfl commu terpretationi.Cum plus attendi debeat fignatii,idcft 

nctcuquadatamc diftinftionc: cj»autrcfcrtur adrcs intcntiotcftatorisquam fignu,id cftquam vcrba.vd 

principalitcr,& fecundario ad pcrfonai difponcndo [ fcripta.quz no funt nifi notz earum quz funt in ani 

de bonis.puta fi dicat tcftator,quadocriq; filius mcus ) ma ^if^ioun fecundumPhilofo.in lib.Peri crmcnias. 

deccfTcrit.bona mca focccdat Titio ; vcl ^Srrtur im- Hinc dicitur lob.iiij.Conccptum fcrmonc quis rcti- 

pcrfonalitcr, vt ciuadociiq; dcccirerit , fuccrdat talis. nerc potcrit?quafi dicat ncmo. quia lingua apta nau 



iu tj{> no dicitur fucccdat filiomco : tunc eft vabum 
quod rationc adiiifti & conncxi frcquctcr intciprc- 
tatur obIiquu,vt hic in tcx.noftro:vbi rationc illorii 
vcrboriijfi abfqj Hberis moicrcf , vcrbu rucccdcrct, 
fuil iiitcrprctatri obliquum & indirc^tri, vt ibi vide- 
bimusiprzfcrtim in mJtcrii compcmliorz fubftitu- 



eft exprimercmcntis conceptii. Cum enim manifi^- 
ftus cft fcnfus tcftatoris , vcrboru intcrprctatio nuf- 
qui tantu v»Ict,vt mclior fcnfus cxiftat , dicit textuf 
in l.fi quis filiQ.in fi.C. dc libe. przte.& in I. pcdicu- 
lis ^.Labco.ff.dc auro & argcn.lcga.dicitur,qu6dn5 
mutat fentcntiam rcrum non nca-lVaria verboru in- 



tionis. Si autc vcrbii fncccdat, rcf rtur ad pLrfonas, terprctatio.quia ad intcntionc quz cftfcntcntia fcm- 

vt quia icftator dixit: quandocunquc filius mcus dc- per recurritur.Vnde Hicronymus in cpiftola adGa- 

ceflcrit,Tiuus fncccdat filio mco. & fic principalitcr Iat.Nonputcmu$,inquit, in vcrbis fcriprurarum «Tc 

difponit refpcftu pcrfooz:fccundirib verb refpcdu euangclium,fcd in fcnfa:no in fupcrficie, fod in me- 

bonorum,tunc e ft vcrbum direftum. Nam pcr fidci- dulla,n6 in fcrmonu foIiis,fcd in radice ratiois. j. q. 

commifTariam fubftitutioncm,non fucccditur hzrc- j.Marchion.Nam voluntasplusqua verba intuencu 



cftjdicit tcx.in l.cum virum.Cdc fidcico.Et Imper» 
tor inl.ciimqu^ftio. in fi.Cdc lcgat.In omnibus,in 



diinftiruto,fcd tcftatori.I.conjredi.iJ.cum filif.ff.dc 
vulga.& pupil. Vndc fi alia verba non rcliftant, i zc 

fubftitutio eft (hrcf^a.ita clcgantcr in loco fatis pere quit, tcftatorisvolutatem quz legirima eft, dominart 

i;rinodcciditBal. iamdiftastradcnsrc^ubs inl.fi. ccnfcmus.IdcofcribiturProuerbiorumxix. Qnita- 

C.dcfac.fan.cccl.vidcat'$ cundem in rubri.Cdc im- tii vcrba fcftarur , nihil habcbit. Quiauti: pofldlof 

pube.& aliis fuSfti. t Notabilitcr fubiungcntcm in cft meritis,boDa rcportabit. Qjiiafccundii Bal.in j. 

cLl.fi. Cde fac.fandl.ecclc.(j> non foliim Icx,fed cria Imperator.la. j.ff.dc fta.homi.virtus humanorum a- 

cofuctudo infuo municipiodarcpotcft inttllcdtum Auum nonftatin vnomodico atramcnto , fed inco 

& qucndam modum fignifican di vocab ulis, vt fcili- quod maximii cftjfcilicct in mctc hominis, qujc fpi.» 

cct fint dircda vcl obIiqua,vt not.in l.Iibrorum.if.Qr ritus litcrz dicitur difpofitionc viuificans.Qu5 litcra 

Umen Cafsius. ff.de Icna. iij. & d.l. quoniatndignii. fzpeoccidrrct,fi fequerctur , iuxta illud Apoftoli ij* 



vbi tex.dc hoc no.C.c.ficitl.Labco.ff'. dc fupclledi- 
li Ic^ata. Scd quia prim.i facic ftandii cft pro priz vcr 
borum fignificationi: allcg.in$ mcrKcm tcftatorisali- 
terfe Iiabui(Tc,tcnercturilIud ^^barc» fccundu Bald. 
in d.c6filio fchifmati$.Ec fi mcns teftatoris probarc- 
tur alia fuifrct qaa verba foncnc , tunc potius ftarctur 
rocd & intentioni ipfius , quam proprio fignificato 
verboru. Circaquod vidcatis quz dixi fupcr vcrbo, 
/« e»demtfJtMnerit»rtlint]Ment. Inquinta principali 
limitauoc.Na fi tcftator volucrit, fubftiturio vcr- 
bis obliquis cocepta trahatur ad diredam , crit dirc- 



ad Corin. ii j. Litcra occidic,fpiritus autc viuificat, id 
eft intcllcdus literz eam viuificat, & vigor iflius & 
vitadicitur.fccundu Bald.in l.cumifTonz.C.dc pac. 
intcrcmpto.& vcndi.conucn.Et n6 immeritb, cjoo- 
nla voliitas tcftatoris vcl altcrias cuiullibct difponc- 
ris ccfcturrcgioa,idco dominatur vcrbi5,cum mcliui 
fit & r3rion.ibiliu$ vcrba dtfcruirt" intcnrioni , quam 
cconrra.l.in codirionibus primo locura.ff.de cod. Sc 
dcmo.facit tcx.no.in l.Publius. illo co.ritu. Nam iu.* 
ra infuntfcnfibus,& non vctbis.fccundii Bal.in Au- 
thcn.defunfto.C.ad Tertyl.pcrJ.ij.in fi.C.c6muni;i 



^.l.qozrebatur.ff.dc tcfta.mili. fccundii omncs ib'* dc Icga.idco fcnfus fcquJdus cft , ne dum proprictas 
vbiBar.intcr cztcros infert,(^ fi tcftator dixcrittvo^ verborii attirditur, feafus vericacis amitutur. c. prz- 
Tom. a. ' iii) tcrca» 



V 



Repe.cap.Rayt 

tcrcl.de vctb. figni. Vndc alibi cgrcgic dicit tcx.in c. 
Crdulo. XYxviij. difb fLntcncias ita cflc przponcndas 
TcibisjVt prxDonitur animus corpori. Hinc diccbat 
Bal.in l.ti.C.dc nccc(ra.reruis hxrc.inil. Icx pcdc> 
tcntim voIuntJtcrcquiturccflatoris,ricutcanislepo- 
rcm.& in d.I.c]iJonii indignu. C.dv tcftam. dicit idc 
Bil.cji de qualitate vcrborum no cd curandum, dum 
modo conda dc voluntitc locjuctis. Ec idcm Bal. in 
c.mandatum. dc rcfcri.os aurcum fibi innatum diut- 
nitusapcruit: mcs>inquit» cft radix vcrboru, & fub- 
ftantta prima:& cor c(l Impcrator lingua: (]ua habct 
Tub fua iurifdidionc ficut nuncipium. Ccditcnim 
lingua cordi, & fub iugo mctis vcrba cofillunt , tan- 
qua fub fuo vcro originali. £t idcm puco fcruidum 
in cotradibus & (luiDurcunqj aliis dirputationibus, 
vt ftiam in cis vcrba mcnti cotrahcntium ccdant , vt 
ci\ pulchcr tcxJn l.ti.C.quz rcs pigno. obli.poirunt. 
19 tSi creo pntmifla opcratur racns & voluntas tcflaco 
ris,rciliccc Q> vcrba alccrccur,fic cciam hoc faccre po 
tcric pacriz vcl ciuicatis confuccudo,& communis y. 
fuslociucdi. Confuctudocnimoptimacftlegum ac 
vcrborum inurprcs.ccum dile6tus.de confuc.& l.fi 
dc intcrprciation.ff.dc lcgi.Etcumunis vfus loqucn» 
di proprio przfcrtur ficnificato:vtd.l.Labco.&tex. 
no.ij. q.vii.c.quanqua.ibi, fccundu vocabula quz 
fus obtinuiLquc ibi ad hoc p6d:rit Dominicus.Fa- 
cit tcx.in c.quauis omnes.dc vcrb. fig.ibi, vfus umcn 
obtinuit.& infH. qui daritutorcs tclta. poflunc pro- 

10 pc finaunda gl.ibi in vcrbo, appcllicur.tNa omnis 
intcUcflus no confonas vulgi auribus,cA cxtrancus, 
& pcrconfequcns non tencdus,fccundu Bal. in ver- 
bo,opizoni.in tit.dc pacc Cuftan.idco dicebat Imo. 
inc.intercorporalia.i(.fcd ncquc.dc tranfli. cpifco. 
quud fi j cocrahcncibus profcrarur vcrba , quz vnus 
ipforum inulligit vnomoJo, & alius alio modo,ille 
lempcr prcualcbii incelledbus habcns pro fe comunc 
vfum loqucndi,ctiam contra propriain vcrboru na- 
tura. Nam in omni difpofitione quamucunq; cxlio- 
(a & reftringibili fempcr faccre dc bemus intcrprcta- 
cioncm fccundu communc vfum lociucdi in illo lo- 
co fccundum clo.in c.nonnulli. dcrefcrL Io.in. And. 
in nouel.in ciiindamcnta.dc clcdio.lib.vjA' Bar.in 
I.no dubium.C.dc lcgi.& in l.omncs populi.ff.de iu- 
fli.& iurcA Panor.s.in procx.iiij-coi.& in c. nam& 

11 tcx.de verb.fi£ni.& in c.pcr cuas.dc proba.dicit, t cj, 
ctiam in difpofitione ftatuuria communis vfus lo- 
quendi proprio prarfcrtur fignificatovocabuli, etia 
fiftatucocaucrctur, Q< vcrba ftacutorum incelligan- 
tur prout iaccnt. Quoniam adhuc co cafu didamre- 
cipiunt 3 communi vfu loquendi intcrprctationcm, 
fccucdum laco.Butr.in procx.lT.quem fcquicur An- 
to.u?^ucri.& Pan.in d.proce.& Bart. in d.l. omncs 
populi.vj.principnli quz ftionc.de quo. Pctr. dc An< 
clu.confi.ccccxxiij. incip.Vifo pundo.& idcm ctrct 
fecundum Bal.in d. I. omncs popuii. quanuis ftatuto 
caucrctur , cp ftacuca dcbcrcnt ad licera intclligi quo 
ctiam capercnt interprctationem a communi vfu )o- 
qucndi.Idcm dicit Bal.in I.dc quibus.lF.de lcgi.& in 
l.daca opcra.Cqui accufa.non pollunc.Iicct ipfc aliis 
vcrbisvcatur.ini. ij.C.dcpatribusquifiIios diflra. 
Ad quod vidcatis Bnr.in d.vj.q.in d.I.omncs vcro.& 
Imo.in I.Cxfar.tF. dc publician.Si autcm ftatuto ca- 
ucrctur, cj, verba dcbercnt intelligi fccundu propria 
fignificationcm, tunc locum non habcret communis 
vfus loqucndi fccundu Bar.in d.l.Labco. quia com- 
munis vfus loqucndt non cft propria fignificario , vt 
ipfcjatcprobati quod multumnot.Ludou.fxngula. 



i.Gul.Benediai. 

ccccxxvij.inci.Comunisdodrina.(acit quod not.Sa- 
li.in l.cu in antiquiortbus.C.de iurc dcli.& idc fi di- 
ccrcmus:fi ftatuto caucrctur , ^ ftatuta intclligancur 
nuIlocxtrinfccusadd)to,fccundum Iaco.Butr. ind. 
proa.quc ctta in hoc fcquuntur Ant.dc Buc. & Pan. 
f.in procir.& fcntit Bart.in d.l.Labco.& Bald.tn d.L 
omncs populi.tEc ad cognofccndii communc vfuoi 
loqucdi acccdicur maior pars ciuit^tis vcl loci fccun- 
dum pjnor.in ccxpartf dc ccnfibus. iunfta glof.ibi 
in vcrbo^primo calu.quam dicit ad hoc noc.& ctiam 
atccditur ^ calis cOmunis vfus loqucdi rcccptus iic i 
pcrfonis plus in ciuicatc vcl loco incclligcniibus. Si 
aucc cffct rcccptus a rufticis.aut vilibus , & omnino 
idiotispcrfoni$:talis vfusloqucndi non attenderrcur 
cocrapropriam vcrborum fignificationc & natuia. 
Quia iurafapicncu & ft.icutoru dccurpari n5 dcbent 
piT orarufticoru & idiotaru,fccunduBal.fingulari- 
tcrin c.j.dc fucccf.fco.& in l.ij.vcrficncc puto.C.da 
fucctf.cdido. in quibus fcu eoru fcnfu non cadit va» 
rictas ncc vcritas auc diffcrccia vocabulorum,vc dicit 
gl.inl.Q, fi ncpcXiS.fF.de ccfta.tute. tTalcsenim lo- 
quucioiics rullicorum & impcricarum pcrfonaru no 
funt propriz.ftd abufuii.clicicccx. in l.itcm prztor. 
f.j.^i.dc fuis & lcgi.hzrcd. & ica ctia intclligitur tex. 
inl.ita vulnrratus.jf .j.lf.ad Icge Aqui.& tcx.no.inl. 
fi didu./.j.ff.dc cuic.ibi.nontamc vt vulgus opinat 
fadfdarc dcbct^nam verificadi funt fcrmoncs fccun- 
duBi communc opinionc intelleiftu habentiu , fecu- 
du bal.in t.j.C. de fcruis fugi.pcrti.xt. in l.fi ita quis. 
in fi.ibi cj, vriq; ncmo fanus probauic.ff. dc euidi.fP 
difto Bal.facic cex.in ccx litcris.lo.j.dc fpofa.ibi. fic 
cogatur vtcrq; vcrba fihta. in co fcnfu rcrincrc, quc 
folcnt rcdc inttlligctibus gcncrarc. Ad talcm enim 
iofcnfaum vulgi upinionc & ajTercionc caufari no 
debct comunis vfus loqucndi , ciim dc ipfa no fic ci» 
randum,arg.cortim qu^* no.in cjd noftram dcpro- 
ba.iunda gl.j. nam fzpc conringit , quod qui magis 
indifcretc & irrationaoiliter loquitur , inar facuof 
magis acccpcushabcatur.vt qui pluriroom in maio- 
ri numero quam fapictes cxiftunc.iuxta illud Eccle- 
fiafL s j. Stultorum iufinitus cft numerus. t Vnum 
tn no. przfati Dodores, tj» ficut vcrba quariicunqi 
difpoficionu intcrpretaturfecunducomuncm vfum 
loqucdi.ita cria verba lcgu quatumcuq; i pcricis c6- 
diuri'1 vbi in loco cudicg legis calis yfus loqucdi co- 
munis viget a maiori parie populi cmanatus , vt di- 
ftu cft. Qucquidc comunc vfum loqucdi qui alle- 
gat illu probarcccnccur.& difticilcct^ipfum proba- 
rc ficudu Ioa.de Ajiania in c.j.dc fagicta. na ad illu 
probandu no fufliccrct tcftcs dcponcre, cf fic comu 
nitcrdicit. fcd dcbctdcponcre le ita comunitcr diri 
audiuitfcialias nihil cocludercnc, tanqua dc proprio 
fenfu dcponentcsjfccundii Bar.in d J.Labco.lf.clc fu 
pel.leg.& Bald.in l.de quibu$.circa finc.ff.dc legi.& 

Jdcnc pc rdominu Anto.dc Butri.in rcpe.c.fi.dc c6- 
iic.vIt.coI.de comuni vfu loqucndi,vtcndi.& intcUi 
edi,& qualitcr debctp aduocatu articulari,& pro- 
ari:& quaco ccporc inducic, ponit Bar.plenc in d. 
I.Labco.quc vidcaris per vos, cu no ficmaccria no- 
ftra.imo vobis fufHccredcbctad pr^fcns.tqu^d vcr 
bafubfticurionum dcquibushtc loquimur,iudican- 
cur dircda,obliqua vcl communia cx eorum natura 
& figniticarionc propria:aliquado vcr6 cx teftatorb 
volutatc|) ipfum dcclarata:& interdu ex parte loci, 
aut viilz,l'cuciuiutis confuctudine, vcl comuni vfu 
loqucdi a peritis & litcratis fumpto , porius quam a 
nmicis.^a varictas dicedi eft in fcrmonc litcrali, & 

oon in 



Si abfque libe.morere. 



I. 



Za,qirnefdtninvulgarc.AttanKnfiiDtcftamctoi. Exh.rcd^m h.hcrurfn. r^n,oadfuMmcor>,modum, 

iJiotevclaliaciusdirpolitioneinfcriptisrcdaAarc- nen^teruu. , . ^ ... . 

;ti Itur ta ia verba,quz in ignarum non cadut.de- n FU.^ h^eJu non excluduruHhtu,nm, ^ndo tertm 

Ctintcllieifccunduintcr?^ fftirau.,u<h*redu.tn>,reftuuere 

prtfuSa cft, notarius Libendo inftrumcntfi li c^f.fubftuuta^ ex.lud^fuferH:mer,.rhnslt- 

aDDofuit vcrba voluntaunj tcftatoris importantia. hens.r,umt.i^. 

Tvndc vcrba notarij ctiam intcr idiotas inftrumc- Lejr.t^9uar,do reuocenturr,.feruanir,tfu^bber,s. 
Jm confiacS^funt fccundum iuris intcrprcutio- 16 0>nfef,ofrcUp.rte ahfmte ^«W. vale.t 
TcZ^Zaprn..d.,&C intelligcda, vt clarc de- 17 r« ^-"ner.t.one confi;entu debe,.turr,on .dst4 

ciditBa.ind.lc,uoanne^^^^ 

nXuiSti^^^^^^ 

in fM quis niiaou5.inu ^ - . , [,y „j ^ tm,„bus UfAtu exftMtutofi^-^'^- 

lXH^cdprS;.atosinIitera,i.nn.nc^^^^^^^^ 

tcrprctari fccuodu artcm •«"''"'7' '^^^.f.T.f;"^ ' MMi.kUuper teLornn ibentpn.sreft,tu,fui^ 
fummodumloqucndtIitertliicr.«f.dclcp.ii^ l. il>ro-}4^/,«^, r 

rum.J .quod tamen Cafsiu$.& not. pcr Cy.in l.fi cu 

ante. C. dedonationc ante nupiias. qnz omnia funt 

notinda prointcllcau diocndoru in fequcti notula. 

Vnum tamcn mcntctcncbitis, qjod tctigi fupra. 

Qiipd vbi vcrba fubftitutionis (ut dubia, ita quod ex 

eorum cofuetudinc aut ngnificato vcl coi vfu loquc 



'^ZiM» Mm-m*o» 

mtleabldsaptr hta edem. 

Sed cjuia fubftitutiones talcs, prifer- 

tim*qu5 aclcciidcmibus tiuntjixpc ac ficqucntcr lub 
conditioncliberorum non cxiftcntiQ i tcftatonbus 
expcjiuntur,cum & fi hoc non fierct nec exprimere 
tur.adhuc in dubiopr^fumcretur tcftatorcm noluif- 
fc aUcnam fobolem pixfcrri fuat , ficut pncferri no- 
lott noftcr Raynutius.l. cum auutJf.dc codit. & de- 
monftra.Sc l.cum acutifsimLC.de fidcicommif jdco 
fubditur in tcxtu. 

Sinhfine hhem moterrtur. /. 

T I A M fi hxc daufula in tcftamc- 
to Raynutij adicAa non fuilTct , fub- 
audicbatur,& fuhintclli^cbatur. Ni 
t quories aliquis de afccndcntibus a- 
liqucm libcrorum grautt de reftituen 

l«n.urio.& Arg.i.. ».o«u.nooanlUcfup,.fublli. "^;^^;^^;^^;.;;;.,^^ j^f^„j„„,. L^i„i„, 

< V A/ Af ^ fupcrftitcs fcmpcr ab oncrc reftltutionis liberantur, 

5 K ytt Al tyT.. charitas libcrorum fcmpcr rcftringit vcrba in- 

- ^ II- r Ln. definitafideicommifsi.itaquod tacitaconditiofnb- 

^H^editat',rf -.tueresr^^m,,nteU,g,turfiubrth f~a.rTlV . 'bl grauamcn dc hxrcdltate rc 

ftituenda filiis imponitur, aut dcinccps poftcris poft . 
mortemeorum, vt quantumcunc|uc poft coru mor- 
tcmfucrint fimplicitcr rogati , fcmper intcUigantur 
rogati fi dcccflcrint finc libcris, Qupniam cx ardcn- 
ti defiderio parcnturo crga liberos pater grauant 
fcmpcr pracfumitur noIuilVc alicnam fobotem prx- 
ftrri fuat poflcritari. Quia ordinata chanus prxflrt 
fuosextcii nationi. Cum vcrofimilc non exiiht, 
qucnquam vcllc alicnam fucccfsioncm fuz proli 



di vel icftatoris voluuu- no potcft apparerc, an lint 
direfta vcl obliqua, fcmper in dubio intdhgitur fub 
ftitutiodircftapcr tcx.no.vbi S.ili.& Fulg.in l.fi.C. 
dchzre.infti.Nam ibi tellator diccndo:Scmproniiis 
Ploci j hf rcs cfto,poiuit vidcri graualk PIociu inftt- 
tutu,vi hcrcditatc rtftuucrct Scpronio. & tamc Im- 
pcrator ibi intcrprctatur , qubd fubftituorit dircdo: 
i)Ut ctii dc hoc cft tcx.claru» in d.c.fi paier.co.ti.lib. 
vj.Ni vcrbain dubiodebctiiittUigiin pouoti figni 
. 6caioJ.j./.qui in p< rp tuu. S.(i agcr vcftip.vd cm- 
phyt.pctjtur.& <j.in dubio iiitirptetcturfubftituuo 
dlrcda,tcnct glo.in d.I.vcrbis ciuilibufjF.de vulg.& 
pup.p tcx.in d.l.fi.diccs,c{.dubia fuSftitutiointtrprc 
tatur dircdaxiuod cft noiandum.Dc his vcvbis dirc- 
ais,obIiquis,& c6ibusvidcatispcrBar.& aliosind 




Meru deeejferit.&nu.i. 
I Ttftatar prtrumitur charitMem in ftlmm ctrutmMre M 
nepoiern. 

4 ^MicustntimHteftquafifiMhrrtt. 

5 ylimcui finemandMoag^tiniudicu. 

6 j4micit,a ,ntm,a ptus operaturtjuam cotfmguinitst. 
j F,lif haredss cjHdndo nen e.rcludaniftl-ftttutHm. 

8 B^^^vdtharedKnonexcluduntfuhftnutim. 

9 Baftardi non venutnt appeliattone filitrum , vb, agttter 

ie h.nore ^fj^"^'^'' . ^ . ^ JrzfcTrt "." Vndc fi filius i patrc vcl ncpos ab auo 

,0 ^ velarrtgattab harede no «/-^"'>^^^^ P ^,, ^ i„fi„,tun, dc reftinicH 

,, Subkr^ntnexclud.turprrhtred.lA^^^ , Johzrcditatc; grauatus fiicrit poft mortcm , tta- 

^,^.,e,rr^«r,^^«.c/r<,?^<..^j«^ ,U rcftitutio i« dcmum locum^abcbit . fi talitcr 

ij ^uhfhtHtus no exc Mdiruraliberu baredi* abtatejtdto «» »«.iumMu . r i l - „ U,U..^r» 

13 :>uPjniH'HJ grauatustcmporcmortisfuz IibcTosnonhabucrtt. 

l.cum auus.ft. dc condit. & dcmonftr. & I. ciim acu 



rucctdemtii ob pratenttonem. 
14 SMiJhtHtHS non exclMditwr a fiho hieredit^^fimMl cum 

aliofuituishtutMi. 
1« FUiw haredis non excludtt fitbfli utn in re particulari. 
16 Ftiuu htredu incapaxni excluditrub/hiutil. & nu 17. 



rifsimi.C. dc fidcicomm. Qupd cft vcrum, fiucro- 
gatus fiicrit de reftituendo totim hzrcdiutcm, vt d. 
l.ciim auus.& l.ciim tcutiCtimi. fiuercftitucdo par- 
tcmhzrcditatis vcl aliam rcm particularc,vt cft ux. 
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^rauatusfartic in tcdamcnto n difiu e(l,fluc in do- dilcdiionctid < ft prarcipua & dcganti. & ita ibiini). 

tiationc caufa morti$,Ft dtcit (;lo.nnpulari$ in l.j.C. coKtcnct Barba.& in rcpcti.d.l.cum acutirsimi.& in 

dc do.c.iu.mor.Prartcrca fimilitcrlocu fibi vcdicat, 6 c.Raynal.cxviij.col.& fccjuitur j.cod.& + ficintima 

fiueillc jjrauatusdcreftitutdofiicritdc libcris naiu- amiciria plusopcraturqua cufanguiniustaurcuiun- 

talibus & lcgitimi5,fiuc naturalibut tantn. Qiya ba- ^io afccndcntiu vcl collatcraliura,vt patcbit cx niic 

flardus i patrc vcl auo reftitucrc rogatus rcliftum, diccndisin j.limitatione.Nonigiturimmcrito Cicc. 

^y^^^aoi dc iurc capcre potcft.(Dc quo plcnc habetur in lib.dc amir itia:Ego auti:,inquit,intantu vos hor- 

fupcr ycrhoy^ vxtrem.m ij.prin. artic.fuccef.ab in- tari po(Tum,vt amicitia omnibu»antcponatis rcbus. 

tcihto.)lta dcmu rclTitucrc coginir & tcntbitur , fi & Scncca in fua c{uad.im cpiftola: Qiiid,inquit,dul- 

moricdo libcrosn6liabeat,vt fmgularitcr dcciditur ciusquamhabcrcarr.icu,cumquoomniaaud(,aslo- 

pcr teic.in d.l.gencralitcr.|.fi.nam licct no dicat tc- qui,licuc tc umipfo? Na duoru amicoru idc cftani- 

•uator,fi filiusvel neposd^^cclTcrit finc libcris,tamcn musaccadc voluntasalirisamicitia c{1ctfid:a. cutra 

lcx Itanc daufuli fubiritclligit. quia lcx coniedurat, illud Hic.in epift.ad Rufti.prcsbyteru, Amiciti.i,in- 

^ tcftator przdilcxitfu.1 poftcritatc,quam fubftitu- qnit,ver* quod fcntit,difsimularc non dcbct» cu ami 

tum,vtd.l.cum acurifsimi.Plusdicunt Dod cj> prat- cusfit altcr cgo.Vndc Senc.lib.vj.de bcncfi. Ncfcii, 

milVa ctii locum habcnt,fi filiusemiicipatusrogctur inquit,quantu fitamicitizprctiu,fi nointclligistcci 

reftitucrc hzreditatcm.Quoniam intclligitur fi libe- daturu quc diligis, prout cxcplo nobis tradidit Chri 

ros in potcftatc vcl emicipatos tcmporc fux monis Ausqui fc turbj duodcn; dcdit fuis manibusA loi. 

non habucrit.cum in hoc non infpiciatur patria po- poftqua ad difcipulos dixiffct , La^yirus amicus no- 

teftas,fed fola mturalis coniunfiio , quz podcratur ftcr dormit^vcnics ,nd locu fuper co ft uit , atq; ipfu 

in d.l.cum acutifsimi.tx quo fcquitur,^ libcri pro- i morte fufcitauit. £t Qriura loqucria dc c6iun6io- 

creati ab hzrcdcdcfccndctc rcftitucrc grauatofub- ne cirnali cxtcdanturad coiundionc magnz amici 

ftitUtii cxcludut,ctiam fi talisfubftttutus fitdc filiis tiz,vidcaris Birba.in rcp.c.cu .\1ariinus.dec6ni.& 

tcftatoris -. puta, quiapatcrvnu de filiiifuisaltcH fi- in c.ex partcdccani.& c.nunuUidc rcfcri.& in c.co- 

lio poft mortc fubftituit.Quo cafu filius fili j h^rcdis ra.de ofnc.dclcg. & dc amicitia dixi s. tefi/tmtmu ii j. 

inftituti ac hzrcdintc patcrni rcftitucrc grauati cx- 7 + Difpofitio autc. 1. cum acutifsimi. in qua diciiur 

} cludctpatruu fuum. t Quiatcftator prifumitur ci per libcros filij graonti fubftitutum excludi vcdicat 

charitatcm quam ad fuu habuit filiu,continuarc vo- iibi locu vbi dcfccdentci grauantur h^rcdiutc atctn 

luirtc ad nepotc cx co dcfccndentcm.Et idcm in aliis dcntiu rcftitucrc,vt didu eft.Sccusautt cflit,vbi dc- 

dcfccndcntibus vltcriotibusfccundu Bal.ibi & Bar. fccndctcsgrauar«ffuo$ afccdcntcsrcftitucrc harrcdi 

ind. l.ciim auus. vbidc hoccfttcx.no.& fic prolcs tatc.Putafiliuspatrc, vel ncpos auii, & ficdcfingu- 

filijgrauati cxcluditncdu cxtrancos fubftitutos, fcd lis in caiihusin quibustcftari pQflunt.Tt s.in vcrbo, 

ctia alios quofciiq; cofnnguincos fubftitutos. Quod A/atrem w/uper Cleri. quonii co tuc lociTnon habc 

fcquitur lmo.& pofttuLudo.ind.l.ficui. ff.dcdo. rrtdifpolitiod.l.cumacurifsimi.£xquo{cquitur, 

cau.Plus dicit Barba.in d.l.cum acuiifsimi.rj» difpofi multominus locu habcrct,vbi collatcralis cofangui- 

tio illius lci^is habct locii ctia intianfuerfalt hzrcdc ncus aut pcnituscxtrancushzrcsper tcftatorc dcrc- 

inftituto hzrcditatc rcftitucrcgi-au3to,puti fi fratcr ftitucdohgrcditatc poft mortc fui grauarctur. Quia 

fratrctn inftitutu hzrcdcm grauaucrit rt ftitucrc hz- ctiam his cafibus fubllitutus przfcrretur foboli & li- 

rcdit3tcm.Qiri.i intclligitur, nifi libcroshabucrit.vt bcrisipfiuxhzrcdisgrnuari.Cum co tiic non militet 

probat mulds rationibus,pcrqua$ idcm confuluic in przfumptio,ncc ratio d-l.cu acuufsimi.quf folu ha- 
fccunda parteconfi.xviij.inci.Clcmcnrifsimi Dci pa g bit locu in dcfccndctibus rcftitucrc grauaris. t Sc- 

tris. vbicVjntncomuncmopinio. conduditidccfle cudolimitaturd.l.lociinonhabcrein libcrisnaturz 

in collatcra.quod in dcfccdctibus:fupcr quo cogit.i- libus tatiim:putd baftardis,vel fpuriis. Quonia talcf < 

4. bii's. tplusapcita frontc dicunt aliqui modcmi, fi hzrcdi rcftitucre^rauatofupcrcflcnt temporcfu.e 

quodeft mirabiliusfummchanc matcrii amplians, mortb,no cxdudcrct fubftitutu,pcrtex.fingularc iji 

cp llcut fobolrs filij i patrc grauati rcftituerc hzrcdi d.l.gcncralitcr.jf .fi.ibi,fine iufta fobolc dcceflerin*. 

tatc cxdudit fubftitutum,per d.l.cum acutifsimi. ita Cdc infti.& fubfti. Nam licct filij n.uuralcstantiMn 

cria fobolcs amici in icftamcnto fui amicigridi ami fubftitutum, cxdudit, quido filiusgrauatus fiiit pa- 

ciiia coniunfti hzrcdis inftituri, & rcftituerc hzrcdi terni rcftituere hzrcditatc fub cxprdVa cudition f,fi 

tatc grauati,fubftitutu exdudct.Nidiffofitiodifti abfq; librrisdcccflcrit, vtfuitin tcxt. noftro. ha'oia 

l.cu 'acurifsimi. loqucs in fuis , ctia militat in talibus tamc diftin(ftionc,dc qua in l.cx fado.Jf.fi quisi.-oga 

amicisintimis, qui conrincntur appcllationc fuorii, tus.flF.ad Trcb.Dc quo plcnc dici j.in vcrbo. T^atde 

fccundu glo.fingu.in l.ij.C.in c]ui.cau.colo.ccnfi.vc. fuieliherutfiAefunilM^liTnc quido lcx hic clajufuli 

5 lib.Kj.vndc diccbat Cy.in l.cvigcdi.C.de procu.tcp (ubiimlIigit,prout iicit in dcfccdtribus fimpliciter 

ficutcuiunda pcrfonainiudicioad agcndu admit- rcftitucrerogatis:tuc noncoprchcnduturillc^umi: 

t tur finc midato pro coiunda pcrfona , (ic amicus quia filij cjui veniuntpcr fubauditu intellcdii Iqgis, 

pro inrimoamico.Paritcr dicit BaKin l.fi iurc. C.dc dcbctcflclcgirimi.fcciidu Bal.in d.Uiim acutifsimi. 

lcfta.manumif.poftgl.ibicpardorliciriamorisclau- hoc idi"& clariustcnctSali.ind.l.gcncTalitcr.jf.cimi 
fulam opcratur codicillarcm,pcr gl. ibi, & in l.in tr- 9 autcm. t Quotics cnim agitur dc honorc v d como- 

ftamcnto.ft'.dc fidcicom.!ibcr.& BarJn l.Titia.if.dc do filiorum.tunc appcllatione filioni vel lilierorum 

ycrb.obIig.zquiparatmagnriamicuconiun(So.& in noncomprchcndunturbaftardi,fcciidurael.in vcr- 

l.hircs meus.Jf .fi.ff.dc condi.& demoft.pro quo fa- bo,libcri.in clcmc.j.dc baprifdc quo plcnd pcr Bal. 

citquod fcribitur Prouer.xviij. in finc.viramicabilis in d.jf.ciim autcm.& Panor.indidoc.in przfcntia.. 

ad focictatem magis amicuscrit cjuam fratcr.Tamcn dc proba.Et dixi plcnc fupra in JU 

ad przmifla induccndu non fufficerrt quilibct ami- C/fr4.Et hoc vcnim, qubd prolcsillcgirima non cx- 

ciria,fcd oportct Q> eflit pra^cipua px rtcx.in ca. nifi duditfabftitutum,nifiaprincipc vd pcrfcqucsma- 

/pccialis. fupri dc oQic.lcga. vbi loquitur dc fpcciali uimonium fora lcgitimau. & princrps cam Icgiii- 

mando 



nundo cxpreninet pcr illam fubftitutu cxdudi.quia 
tunc ipfum cxcludcrct. fccudu Sali.in d.^.cum autc> 
Ht plcnc cufuluit Alc.in j.pirtc cufi.ij.£t in fccun- 
dapartc conlt.lzxxvi).incip.vifiscodicilIis.Iitanco 
ctfii fit inlcgicimattonc fubftitulus vocadus vt l no, 
diieitur pulchr^ in d.jF .cum auti'.&: laf.in l.Gallus.^ 
& (^uid n tantu.ff.dc libc.&: poAbu. in linr.Vidcatis 
Guido. PapzJe hac limicacionc pulchre loquctcm. j, 
q.cccclxxxi|. & quar plcnc dixi in v cxbo y cr vxfrtm 
mrnint e/ideUm ij.3rti.ia B.Etdc libcris pcr fcijuti 
matrimoniumlcgitimatis,Q*cxcludunt fubHitutum, 
tenct Fcly.in d.c.in prxfcntia.xv. col.diccs hoc vc« 
nmi ctiain li filiuj patcrna hircjitatc rcftitucrc gra- 
uatusin articulo mortiscoftitutuscocubina cx qua 
prolcm fufccpit, dcfponfarct, quia tunc indubitatcT 
legitimarctur in tcftalc fubftituti cxclufioncm : cum 
talc macrimonium valcat in viiimo viti hiatu cotra» 
du,vt vidiftisfupcr vcrbo, /«rarfrfww.dcquo plc- 
niuspcrcundc Fcly.inc.pcr vcncrabi!c.qui filij fint 
' lcpiti.f rcrtiolimiubitisdiftal. locum non habc- • 
rcin libcris dcfccndcntibuilcgitimistantiim,puti 
adoptiuisvcl arrogatis. Quia cxillcptiataliumlik- 
rorutcporcmortisfilijpacctna hrfcditatc rcftituc- 
rc prauati fubftitutfi non cxdudunt.fccudom B.iVto. 
ind.l.cu auus.Vndctalcs lilijciuilcsfcu Iccalcsnul- 
latcnus tidcicumilVum impcdiiit. cu ctia (i hzc clau- 
fula cxptimcrc^ur pcr tcftatorc, talcs fil-j no faccrct 
dcficcrc fidcic6miirum,ncc impcdircnt rubftitutum, 
▼t cft cafus inl.fi ita quis.^ .is tui in tcpui.ff. dc lcg. u 
ij.ergo minus cu impcdicnt , fi no fucrit hacc daufu- 
1.1 in tt ftamcto cxprcfla, fcd foliiri^pcr I.cum acutif- 
fimi.C.dctidcico.fubintcllcft3, nc plusopcrcturt^- 
ciiu q,cxprdlum cotra Lniiqua.tf. dc codi. & dcmo. 13 
& I.cum quid.fF.fi cer.pe.fecusautc cflctin filio fpi- 
ritualitcr i;tnito,qii.ili$ cft monaftcrium , quod ct~ 
cludit fubftitutu.li filius patcrna hjcrcditatc rcftituc- 
regrauatusrcligionc intrarct. Quia mori non dici- 
tur finc libcris, qui moritur poftqua monaftci iu fiiit 
ingrcll"us,fccunJu glo.Si I'jnor.plcncin d.c.in pri- 
fcmia.quod cft vcrumfccunduBiI.ibi.fi filiush^rcs 
iniftitutusrcligione profitcatur, & monaftcrium in- 
tre t in ciu$ fanitatc. Quia fi monaftcrium intraret 
conftitutusln att-culo mortis , tunc fubftituw» non 
cxicluJcrctur pcr monaftcriu,cum piofcflio facSa cc 
fd cturin fi^audcfubftituti.l.fili* mear.tf.fol.mat.idc 
tenctSpc.dc fta.mona.propc.fi.& Pct.de Anch.in c. 
ficut nobis.dc rcgula.& lo. Fab.infti. dclib.^. mul- 
rii.indudt illum tcx.cotra ilIos,qui in aniculo mor- 
tisfcciunt fc militcs vcl habitu fufcipiunt fccundum 
Ang.ibi.Tamc Fdy.in d.cjn prifctia xv.col.dtibi- 
ttt.tp non obtincrctur: quia alias fcqucrctur (p lilius 
qui tunc pcrfcqucscarnale matrimoniii lcgitimatur, 
vt fupra fuit in proxima limitationc codufum, prx- 
fumcrctur lcgirimari in fraudc fubftituti , quod non 
vidctur vcrum ,cijmprorcfsio rcgularis iiiaruculo 
Ujorrs fafta non improbctur dc iurc, prouifo q» fiat 
p« r fanii mctcc.fi.j.de fuccc.ab intcft.Facit tcx.in I. 
in co qui teftatur. if.dc tcft. vt plcnc vidiftis s. fupcr 
vcibo,/»«rrm»r/»*y&*«.SoIi crnolibcri nnturalcs 
& l rgirimi fimul vcl Ipintualcs fubftitutu exdudunt 
pcr dida l.cumacutif$imi.fpirituaIcsdico,vbi hoc cx 
pre fsc cauct iurc.ficut cxprcffum cft in illo qui mo- 
nafl xriu ingrcditur,cui monaftcrium cft loco fili j ad 
fubl Htutu exdudcdu, vtdiftu cft.Scciisautccflctin 
filit ) (piritualitcr dc facro fontc fufccptcqui licct fi- 
liut fpiritnalis dicatur ad mammoniuimpcdicndu, 
fea indii glan /.fi aducrfus.inftL dc nupt.& infra dc 
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cogna./piriiuali.pcr cotu,& ctiam vtpatrinusipfum 
dcrc in fubfiJiu pacris naturalis ccneatur. Cime quia 
de co cxprrfsc non cauctur,<]' in fucccdcdo fit filius, 
ideo non excludet fubltitutura fcciidum Balin auth. 
nifi rogati.verf.fcd tuc cgo quxro.Cad Trcb.videa- 
tis qux dixi iupcr vcrb. Etvxtrt ntmint Adtl^fnm' 
in iij.prin.arti.fuccefsionii ab inteft.in fi.tradado de 
fuccefsiunc filiorum legittmorii cantum.tQuarto ii- 
mitabitisdifpofitionc prxdiSa locii ni> habercetia 
in dcfccndctibus n3turalibus& Icgitimis rcftituerc 
hfrcditatc alicuiutafccndcuspurc,& no fub mortis 
conditioncrogatist Quia eotuc fobolcsilliusroj<an 
& grauati no exdudcrct fubftitutu, fccundu gl.in d. 
l.cum acutifsimi.qua ibi fcquicur Sa!.& Bar.in d.l.cii 
auus.Habct crgo locii AxCki difpofirio,vbi filius'gra- 
uarctur vcl aliusdcfccdct rcftitucre hxreditatc poft 
mortc fiia:qa hocfolo cafufobolcs grauati cxcludit 
fubftitutu.vt didu cft.Ht ratio diflcrctix afsignatur, 
quia hoc cafu^cia tUiusgrauarcturrcftitucrchxrcdia 
tc,poft mortc iua^qucmadmodu tcftator prxdilcxit 
filii'iipfo fubilituto in cius vita,ficctiacft prxfumc- 
dum, Of fobolc prxdilcxcrit naturalc & lcgicimacx 
illo filio dciccdcntc,& itla prxfcrre volucrit cuiciiq} 
fubftituio,vt d.l.ciim acntiuimi.Scd vbi pat^r filium 
grauauit rcftitucrc hxrcditatc in vica ipfius filij cum 

!>urcrogadoreftitucrc,tiicclare demoftraturprfdi" 
cxiflc filio fubftitutu,quc viucti filio prxtulit. ergo 
& fi>boli videturcii prxtulitlc^fecundii Bar.in d.l.cu 
auus.in prin.+.Ht idem dlVt & quint6,fi filius roga* 
tus fiiilUt hxrcdititc rcllitucrc paterna in dic ccrta 
proptcr rationis fupradidxidcntitatc , fccudii Bar. 
ibi.vltra quc dc hoc cft cafus in l.libcrto.^ .filiii.ff.dc 
annuis lcgatis,fcciiduin Alcx.tScxtb liniicabiris diA 
pofitioncm d.l.etim acucifsimi. locu no habere, vbi 
filtotcftacoris prxtcrito cxtr.-incus hxrcs inftitutus 
rogatus fuidct hxrcJitatc rcftitucrc poft monc fua. 
Qma co cafu quantiicunQ; filius prxtcriuis teftamc- 
to dcdarato nullo.quo ad hxrcdis inftiturioncm pcr 
Auth.cx caufa.C.dc lib. prxtc. fit vcrus hxrcs patrisi 
& ad talc fidcicomiflum tcncatur, vtibi plcnc notat. 
tamc quia fucccdit loco hxrcdis exttanei,in tcftamc 
to patris fcripri, cuius liberi no excludunt fubftitutii 
vts.vidiftis. Similiccrlibcri t.ilisfilij prxtcriti cum 
non cxdudct :im6 quatuncunq; filius moriacur cum 
libcris, locus cric fidci^omiiTo & rcfticurioni hxredi- 
tatis.Qma d.l.cum acurifsimi.fuhim habct locu, qua 
do filius principalitcr a patrcinftitui* grauatur poft 
mortc rciUtucrc Iixrcditate , & non qii tiiii prxteri- 
tu$,& citra patris voluntacc fucccfsit.Quo cafu ficue 
patcr filiii prxtcrcrido^parum dc ipfb curauit , ci cx- 
tramu prxfcrcdo : codcm modo nu viJctur voluifle 
foboli: tahs iilij prxfcrre fubftituto , pcr ra qux funt 
di^a fupCTiusiniitj.limitarione.Na ficutliberi h^rc- 
discxtranci lixrcditatc rel^tucrc granati , fubftttutil 
non cxcluiillcnt^nc ctia ncc libcri filij hoc cafu loco 
hxrcdiscxuanri furrogau , vt fcilicct funogatii na- 
tura fapiat illius.cuius loco furroganu. 1. fi cu. qui 
iniuriaiii.ff.fi quis caurioni. Plus dico , <}> etia fi t.-ilis 
hxrcs cxcrancu< pcr teftatori: filio prxtcrito, cui fiiit 
hxrcdttatcmrcilicucrcrogatus fub cxprctla coditio- 
nc,fi abfq; libcris dcceflcrit, & dcmii contingat tcft* 
mcnto quoad hxrcdis infticucionc nullo dcclaracot 
filiuin in hxrcditate patris fucccdcrc.talc fidcicomif- 
fumdcbcbitur mortuocxtrancohxrcdc finc liberit;. 
quantuncuquc filius hxrcs patris libcros habcat, qui 
nullaccnus cxcludcrct fubllitutum. Nam ciim talis 
condiuo fidcicommiiU inhxrcat perfonx cxtranci 

kxto* 
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hrrc-ilU rcripti , infpicicndum cft, fi ipfc finc libcris 
d.ccdat, nullorcfpcftu ad filiuhibitociustocofuc- 
ccdcntcm.Et ita pcr multas rationcs dccidit Alcxan. 
in difta autlun.cv caufa. vrrficu.non obftat.l . cum 
a utifsimi.vt I Jtif$'mc dixi fupcr vcrbo, Ih eoiem tt- 

14 fiamentt reim^ens. in xxvij. limitationc. t Soptimb 
liroitibitisdirporitioncm diftc l.locum non Iiabcrc, 
vbi afccndcns hasrcdjm inftitucrit aliquom cx dcfcc- 
dcntibus&cxtrancum fimul, autcisaliquidrcliquc 
ritjcofq; rogaucrit rcfiitucrc poft: mortcmrcliftum. 
Qiipniam co crjfu fobolcs d. fcendcntis cohxrcdis, 
vcl collcgatari j non cxdudtt fubftitutum, ncc in tali 
fidcicomminb fubaudirctur claufula , fi abfq; libtris 
dccclTcrit,arpu.!.i.im hoc iurP.ff.dc vu!g;.& pupil.& 
l.quanuis.C.dcimpubc.& aliis fubfti.namtalc fidci- 
comilVum ab ambobus rclidum, dtbct coi xqualitcr 
grauarc,vtdifliiiuribus.Et ficpcrconfcqufscu gra- 
uct cxtrancum, triam ftantc cius fobolc, ad quam tc- 
llatornullam prrfumitur hahuiflc .ittcflioncm , fic 
ctiam codcm modo vidctut dtfccndcntcm^rauaire, 
quauis ftantc foboIc,quam fuhftitutus cxcIu'IcT,ficut 
fobolc cxtranci. Ita fingul iritcr fub dubio fortc dc- 
cidit Alcx.in additio.Bald.& d.l.ciim acutifsi.diccns 
hancdlcnouam limitatione antc ipfumabalionon 
ta<^am,& idcm cflct fi dcfircndcnscum altcro cx afcc 
d^ntibus prauirctur: quia ficut foholcsafi cndcntis 
pcr dcfcedcnt cm prauari noncxcKuIitfuhftitutum, 
vt s.dixi.in j.limitarionc,iti ncc fbbolcs dcfccndcn- 
tij,vt arqualitcr & pari modo fidcicoraif.ambos qra- 

'5 uct fimilitcr conftringat. t Oifiauo limitabiris 
przdi&am difpofittonc ind.Lcum acutifsimi.fitnda 
ta,Iocu nonhabiTCjvhiafccndcnsaliqut dc dcfccn- 
dcntibuj harrcdcm vniucrfalitcr inftituifrct,& ab co 
fidcicommifrum particularc fimplicitcr rcIiquilTct. 
Q^ia cocafu fobolcs illius grauari, nO ovclud t fub- 
flitutum,quinimo oa non obftanto dtbcbitur fubftf- 
tuto Hd.icomilVum. Nam licct fobolcs filij t^rauati 
fubftitututxcludat.ctiam inrcliftis parriculirihus, 
vtd.I.^cncraliter.jf.fi.C.dc infti.& fubfti. tamc illud 
intcllif»itur , quado fiiit inftitutus in illa rc tatum, in 
qua fuit grauatus. fcciis autrm incafu pncfuppofito, 
in quo fariscft, q, vniucrfalishacrcdit ts pcncs lihcros 
erauiH rcmancat.fccundii Alcx.finpularitcrfub du- 
bio fortc in addirio.a.I Bal.in d.l.ciim acutifsimi.ca- 
dc rarionc idcm diccdum cft,fi dcfccndcs in rc ccrta 
rogatus inftitutus fuilVct in ct rta partchrrcditaris. 
Q^^a fufiicit,cp rcmancat pcncs hercdcs ipfius qraua 
ti, vtinca fatictur votu ipfiustcftatorispnfumptu. 
i6 t Nono limitahitis difpofitioncm d.l. locum non 
habcrc vbi defccndcnti grauato tcmporc fua: mortis 
fupcrcflctfobolciad fucccdcndum incapax,& inha- 
bi!is,3C pcrUgc cxclufa a fucccfsioncvcloti fi ci lihc 
rifapcrcflcnt dcportatiauthanniti qui dc iurcfunt 
fucccfsionum incapaccs.I.j.C.dc harrcd.infti.nam ta- 
lis foboics fiibftitutum non cxdudorct , ncc faccrct 
condirionc fidcicomifti vcl fuhftiturionis d.-ficcrc. 
I.CX fifto.ft. ad Trcb. ficun Jum Birt.in l.filius.^.cu 
qulsrogatus.in fi.tf.dc Icga.j.fubiungcnsibi , tj> talis 
dcfccndcs grauatus rcftitucrc hf rcditatc dicatur mo- 
ri abfq; libcris, fi dcccdat habcs filium corditjcru dc 
ordinc fratru minoru , qui no pottli aliquid habcrc 
in c6muni,ncc in paRiculari,vt in clcmc.cxiui dc pa- 
radifo Jc vcrbo.fig.& latc Bar.in fuo tradatu mino- 

17 ritarum. t Talcs cnim libt ri bonoru incapaccs non 
cxcluduntfubriicutum,rum habcitur promortuis, 
pcr iura qur ibi allcgat.idc tcnct Bal.in d.l.cum acu- 
iifsimi.propc fi.Qups fcquitur Fcly.iii d.c.in prjfcn- 



ria.xxiij.col.de probarioni.ad qu^ vidcarisqu^ plcn^ 
fcripta fucrc fiip vctbo , Inttdt tefitmentt rtltntjmtt, 
in viij.& xvij.limitarionibus.quauis !>.ili.in I.j. C.de 
codi.infcr. dubitando rdiqucritfupcrhoc cogitidfi. 

18 t Vntim tamcn mcnti tcncbitis: quia licttciciften- 
tia filiorum dc ordinc minorum exiftcuum non ope 
rctur cxclufioncm fubftiruti in fui comodum, vt fci- 
licct ipfi Iratres minores fucccdIt,quod fi.Ti non po 
tcft proptcr corum incapacitatfm,vtdidti eft,tain5 
bcncopcrarcturtalium libcroru cxiftcntia incom- 
modum altcriusad coniirmationcm donationis vd 
altcriuscuiufcunq-.dirpofirionis fub coditionc libc- 
rorumfjdx,& indcfcdu corum rcfo!ucndx,viput4 
fi aliquis bona fua vcl caftt ii donaucrit T:t:o,(i funi 
liberis dcceflcrit. Talis cnini donatio pcr cx-ftjtiam 
lilKrorum cofirmabitur , ita rj» Titius donatarius de 
bonis donatisdifponcrcpotucrit, fi ciilibcrisdcccA 
fcrit:&proptcr corum defcdum donat o refoluctur, 
& bona ad harrcdcs donatoris rwUertcntur,fcu pcnes 

' cos rcmancbunt. Ccrtc hoc cafu cxiftonria talium fik ' 
bcrorum cordigc rorum ad fucccdcndu incapacium, 
opcratur impttmcntumcondicionis libcroruin non 
in commodum ipforum , vtin bonisdonatis fucce- 
dant ciim fint incapactsbonorujfcd opcraturimplc- 
mcntum codirionis-in confirmationt m & irrcuoca- 
bilitatcm donationis in commodum fui patris, vt de 
bonis donacis taquam fibi irrcuocabilitcr .-icquiliris 
libcre pofsit taquam dominus difponcrein totalcm 
exclufioncm hzredum donatori$,pcnes quos vcl ad 
quosbonaficdonata rcucrtcrctur , fi Tiriusdonata- 
riusfinequibufcumquehbcris dcccdcret. Namhoc 
cafuuonrcquiriturcxiftctialibcrorum ad cflrclura 
iuris:fcd fufhcit 9. dc fafto lilx-ros habcat viuos, Or 
cordigeri licct fint quo ad cfrt ftu$iuris& quoad ci- 
uiliamortui, tamcn quo ad ( ffc<au fjai dicutur filij, 
poftquam rcipfi fccundu natuiafuntfilij,& bibu»it 
ac comedunt, & cxtcra naturalia dc fafto exertf rc 
poflunt.Et implcmcntu condirionis potius cofidc- 
ratur rcfpcftu tadi & nituralitcr, quam quo ad cffc- 
dii iuris.1. Maruius.ffJe condi.& dcmo/tra.Ccroum 
autcm eft ( vt dixi) cp confidcrato faSo ftatc r minor 
viuitcorpore, vfum habctbonoium , Ioquitur,& tc- 
ftificari poteft.c.nupcr.dctcfti.not.glo.inftitu.dc iu- 
rc pcrfona.circa mcdium.Idtxjquia monachusco mc 
dit & bibit , no finitur vfiifrudfus pcr t ius profcfi io- 
ncm,im6durat<umncceAitas viucndi & vtcnd-. ad 
yiaumdurct,ficutantrprofefsionem,vtno.inauth. 
ingrefsi.C.dcfacrofanc.ccclc.Ita fingularitcrin uo- 
fJristcrminis cofuluit Pa.de Anch.c6fi.cccxcvij,in- 
c ip.in vnu cafum rcfoluitur donatio. Quod cft nota 
du ad mnlia. Et pr»mifla intclligatis vera , vidclicet 
c}> pcrcxiftcntii libcroru cordii^crorum non cxcludi 

1 9 tur lubftitutus, t fccus dicit Bal.cflc fi tali grauato fu 
percflent Iibcri dc ordine pra:dic.itoru:quia talcs bc- 
nccxcludcrctfubftitutu,cu capiatharrcditarcs, Kcci; 
diu pofsidcrccisnO porsint:& hoc cx fuisc5fbtui:-o 
nibus pcr Papa approbaris.Na coru inftitutio,id e ft, 
principiu quoJ rcgula vocitur, hoc non diftat:fe cfi- 
du Fcd.dcScnt$,infui»c6fi.Vniucrfitasert;ofcil icct 
ccclefia prxdifatoru eft capax fecundfi original.' ■ rc- 
gula,fcd poft coiifliturionc coriJ capiQc non dia pof 
ldlun,fed vt vcndant pro ncccfsitaribusfratru.l i fic 
paupcrras in prardicatoribus no eft ita arfia, fie mtn 
m.nonbus.S:milittrfccundu cu,monachi& cii loni 
ci regu arcsfubftitutu excludut,cu fucccdcrcpo fsint 
I.fi.C.dc cp.fcopis & cIcr.Dc iftisautcm mcndi cari- 
bus,&qu, dtcantur, vidtauspicncpcr Bald.in: uth. 

\DQ rcfsi. 



Si abfcjue Iibe.morere. t. 



iogrersi.C.de n»crora.ccclc. & clarius in auth. fi qua 
inalier.ilIoccKl.cit.P3nor.& dodto.in d.c.in przfcn 
m. Bal.&: Paul.inautli.nili ro{;.-iti.C.ad Trcb. Imo. 
in I. j. fF.co.& in I.Lucius.ff. Jc h rrr.infti.C ildc. c6- 
iU.xIvj.rub rub. dctcfta.& Pct.dc Ancha.con.cccxj. 
zo t Dccimo limicabitisdifpontioncm d.l.locum non 
habcrc, vbi tali filio pcr afccndetcs rcftitucrc graua- 
tofupcrcncnt filij cxhzrcditati duntaxat: quuniii ta- 
ksdcficcrc non &ciunt conditionc Hdcic6mirsi,vcl 
rubfHtutionis,nec|; fubflitutii cxcluJunt, fccundum 
gl.in fi.in d.I. filius.j^.cum quis rocstus. quam ibi fc- 

auitur Bar.ff.dclcg.j.& ntio cft fccundum ca, quia 
ifta coditio non exiftcntif libcrotii vitlctur fauore 
filiorum appofita, vcl a Icge fubintcllctfta. & fic no 
potell cis fauere quado funt cxhjrcdati, ciim no pof 
iint h^rcdes e(rc,ctia fi velint.I.j.^ .fi patcr.ff.dc co- 
iun.cu cmancipa.libe.Scd aducrutisg^a Bar.ibi in d. 
jf.cumquis.rcprchcditgl.in hocpanu.& bcnefccu- 
dum dod. diccs contraria opinio. eiTc dc iurc vcrio- 
rc.vt fcilicct dicamus talcs libcros cxhrredatos fub- 



Et itaibi rcfcrtconfuluifle Pct.de Ancha.cbnfil.xlr. 
incipiente,Prima facie. Sed aduertatis, quia Richar. 
Malumbrc,qucm fcquitur Bal.in d.f.cutn .icutifsinn, 
tenuit contrariu,diccns,quod fobolc's,iJ cft.poficri- 
tas filij grauati,fcmpcr excludit fub(litutum,ctijm 
pia ciufa fubflituta repcf iatur.quia adhuc durat prie 
fumptio illa , qui tcHator przfumitur fuam voluitllc 
przfcrrcfobolcm: & ficcaufalibcrorumdicitur b- 
uorabilior quacunquepia.c.quicunque.xvij.q.iiii.& 
not.<;Io.in l.fi quis ad declinad.-im.C. dc cpif. & clcr. 
ncc cft vcrum quod Pctr. dc Anchar. contrariu c6- 
fulucrit,vtrcfen laf.in d.l.licct. Quinimo confuluit 
ibii quod Iibcridefccndcntis*rcftitucrc ha;rediuteift 
grauati cxrludunt pi^m caufam , vbi fidcicominum 
cft vniucrfatc.fcciis fi rilct particularc,puta ccrtf rci 
vel fummz,n6 exccfsiue vt dixi.7. in viij. limiutio- 
nc. £t idc tenuit in leduri idem dc Anchar. in cin 
pr^rcntia.cle probatio. licct nu ita clar^ hoc dccidat» 
iicuc facit in dido confilio. paritcr idi-m tcnct ibi Fe 
lynus in principio,idco diccbat Bald.in I. filio prae- 



Aitutumexcludcre,&tncislocumhabcrcdifpofitio Zifterito.fr. dciniuftoruptotcftamcnto. tquod fiquis 



nem l.cum acutifsimi.prout etia c:^nuit gt.fibiipfi c6 
mria in l.cxfafto.^.fi.fF.ad Trcbel.Pct.Cyn.Bal.& 
Saliccin d.l.).C.dc condit.infcr.£t ratio cft quarc li- 
beri cxhxrcdati quiiuis fucccJerL- non pof!.int,fubfti 
tutum excludunt : quia in conditionibusadimplcn- 
dis infpicimusmerum fadum. l.qui hxrcdi.inptin. 
II & l.Mxuius.fF.dc conJit.& dcmonftr. t N.im licct 
exhercdatus habcitur pro mortuo,qiiantu ad fui c6- 
ino(iii,quia fucccdcre non poteft, vt d.l. j.jr. fi pater. 
Tamcn non habctur pro mortuo quo ad c6tn(xlum 
altcriusfcilicct patris fui,vcl eius harrcdis^ad qucm, 
dcficicntefideicommidb, tiafibiihxrcditas, exdufo 
fidcicomiffario fubftituto propter rcalcm cxiftcntia 
libcrorum exhzrcdatorum, licctpropter exhzreda 



nullos habens libcros magna fcccrit & exccfsiua Ic- 
gata fuis confanguineis & ecclcfiis , quz vcrifimili- 
tcr non fccillci,fi liberos habuiflet, eo cafu per libc- 
rorumfiipcrucnicntiam &natiuitatem ccftanttalia 
legata. Q^iatcftator przfumitur potiiis inultallc li- 
bcros,quam ecclcfiam & aIios.idc volucrut B3rt.& 
Bal.in authcn.ex caufa.C.delibe. pr«crit!S.& ind* 
l.filio prT-tcrito. Cii Ci quod vidcatis quz dixi fupcr 
yerhoiln etdm ttitmtnto rtlin^utntixn xz vij.liniita 
iione,poft principium, vndc vtraq; partefaris, vt vi- 
dcacis,rjtiunibus& auchoritatibus fulctta ,duhito 
quid tenendum fit, nifi pro concordia opinionii fin 
gulariacapiamus vcrba AngcIi,ind.I.fiIiopr^erito* 
vt dicamus opinionem Richardi & fialdi,cflc vcrain 



tioncm cxcluforum. Concludiuit creoprifati dcxS:. fcilicct quod exiftcnria libcrorum cxcludat pia cau- 

Jiuud exiftemia libcrorii ipfo iurc luccefsibiliu fcu 25 fam filiotcftatorts fubftitiuam. t Nifi tcftator pix 

uccefsionis capacium,cxcludit fubftitutum,fiuc ta- cauf* h^rcditatcro rcftitui voluiflet pro fua cofcien- 

Ics libcri fuccedant, fiuc non: puta,quia non alegc, ua exoneranda, puti pro malc ablatis.Qupniam eo 

/cd ab ipfo icftatore cxcluduntur, ficut exharrcdaii; c afu c6fcicntia tcftatoris przfcrcda cft tilu3,& qui- 

vcl fbrtc quiafiiccedcrenolunc, vt dicit Bart.in A.f. bufcunquc libcris,iuxta illud lob ij.cap.Pellem pro 

cum quis.Ex quibus fcquittir.c^ licct ipfi non dicat, pcHc , & omnia quar habct homo donat pro atiimi 

quod cxiftentialibctorumqui lucccfsionircnuntia- iiia,&c.& hoc modo vcrificaripotcft opinio laf.fu- 

runt in vita parentum cu iuramcnto, vel poft mortc pCTiusrctata.& iccundum hanc fingularem concor- 

parcntum,fubftitutum cxi ludut,ciim nonfintinca- daniiam repcrio confuIuiflcBarbatiamin ij. patte, 

paccs cfFcCti pcr lcgi.vt funt fratrcs dc ord nc miiio- runfi.xl v. x j. col. ad hoc facit quod rcfcrt Bai t. Bri- 

ru:de quibus fupra in proxima Itmit ttionc. S^d funt xicn.in fuo rcpenorio in vcrbo , confcfsio. vbi dicit 

12incapaccs,quia fucccdcrc noIut.tVndcc.:mu limtta- 26 t quod valit confcfsioquz fitcstraiudicium parte 

bitis diipolicione dictx I.locii habctc: quando tiiiut abfcntc,quado fit pro cxoneratione c6fcictix ipfius 

grauatur hzrediticcm rcfticucrc poft mortem fuam. cofitcnris allc^. Ant.dc But.in c.fi cautio.dc fide in- 



Qupcafufubauditurcondido, ll fineliberis dccclVe 
rit.vt ibi.Secus autcm cflct vbi alius tenius rcftituerc 
hzreditatc grauaretur, cu filiustcftitorisdcccirrit» 
quia tilc non ineftilla codinol.qui filiu.>. Sabinus. 
2} qucraibifammcnot.Bar.fF.3dTrcb. tDuodccimb 
^vltimo limttabitis difpofirionc iam Jicti locum 
non habcrc,vbi pia caufacilctfubftituta, vtputa fi fi 
lius efltt grauatus poft eius mortcm rcftitucrc hrrc - 
ditatcalioii eccIcfie,monaftcrio,veI paupcribus.vj 
altcri pix caufz. Quia co tuc quatucunq} fiiius poft 
dtu morte grauatus moriatur mfccptis & fupcrftici- 
but libCTis,fempcrIocuscrit fideiconimi(lo& refti- 
tutioni hf rcdicatis, fccudii laf.lingularitcr in l.licn. 
ii.col.C.dc paAis. vbi cocluJit piacaufam filio fub 
' nitutam cxcludcrc cius libcros,adc6 cp locum no ha 
bcbit difpofitio d.'.ciim acurifsimi. Quia prcterqua 
Jn legirima « magis fauctur pis cauf x, quam libcrit. 



ftrumcntoruro.ita tenere:quod eil lingularitcr nota* 
dum:quia hoc idem (equitur Fcly.in c. olim. iij.coU 
in finc, vcrfi.fallitviij.de rcfcrip.Facitquod ad iftud 
propolittj decidit Bal.in l.j. C. dc fiilfa caufa adicda 
lcga.vbi dicit,(f fi moricns cofitcatur fe fi)ilTe & eife 
vfurarium,vakt confcfsio & prziudicat fuis hgreJi- 
bus.que fcquicur Fcly.in c.dc hocautc.Jc fimo.facit 
quod dccidit idc Bal Jn l.fi quis.jF .ex hoc JF.dc cdcd* 
& putchre not.SaIi.poft Bal.ibi,xiij.quf ritur.in l.ge 
nci aliter.C.dc non numc^ccpcr no.in c. quanqui. 
dc Tfuris,lib.vj.& c.fin.dc fcpul.& per gl. in c.quo- 
ticscordis o«:ulu>.j. q. vij.& firmat Bal. in I.rationes. 
adfi.Cdc probaJ& Panor.puIchreinc.fi.vj.co1.de 
fucccfsio.ab int.'fta.£taliqua habuiftisiupCT vcrbo, 
Jnt«dtmtefitment9rtlitiftient.\n vluina limitatiotin 
ptin.Ad przmilia facit, quia licctfubfti.pupilUrls 
tacita aon excludat matr^jtamen eam excliuiit , vbi 

pu 



Repc.cap.Raynu.GuLBcnedi£li. 



pii caufa pro cxoncrationefonfcicnu^ mali abhto 
rum clTet fubftituta,vt plcno dicS J. co.tn materij pu 
pillarisfubditutionis.in vj. prin.arti.tradcdotcrtiu 
cffi-du diftj fubflitutioni$.Ad ho< facit quod Jingu 
laritcr dccidtt Cy. vtibi rdcrt& fcquitur BaUn Lfi. 
jF.doncc.C.dciurc dclib.vbi dicit,cj>h^rcs,qui inuc- 
tario duritc gaudct priuilcgio , nc pro debitis aut lc- 
gatis,c6ucniatur,nd gaudcbit diSopriuilcgio fi c6- 
ucniatur ^ Icgatis rcliftis anima tcilhtoris fcu ma- 
Ic ablatis rcftitucdis.Dc tjuo plcnc p laf.in l.ca qua. 
i7 C.de fidcic.xiil j. col.Similitcr talia t rclida pro cx- 
oncratione confcicntii fjfta dcbctur no adita hxrc 
ditatcfccudu Bal.&Iaf.in I.j.C.dofac.fan.cccl.vtdi 



dum not.f Cy.Sc atios in d.l.gencralttcr. (ccut fi &<< 
&i cflcnt pro malc ablatis inccTtis:q.a tuc cum tali> 
confcfiio fcudirpofitio tcftatoris iion fucrit apcrii 
acccpta,ncc rccepta,ncc iurata , no babcrct nifi vim 
lcgati fimplicis ad pias caufas.Etp cofcqucs intctio 
cpifcopi non cdet rundata in pr^iudiciu iilioru, niCi 
probaretur fccunduPanor.in c.cum fit.iij.col.de lu 
dzis.& confuluit Cald.c6fi.xxxiij.fub tit.dctcft. Ad 
ide facit quod dccidit Bal.in l.fi.C.fi a no cepc.iud. 
vbi dicit.c], danatus ad mortc,Iicct no pofsit tcAari» 
umf fi rcliqucrit pro fuis malc ablatis,potrrit iudex 
cx ofhciofuotalia rcli^a cxcqui.l. illicitas.in prind 
pio.if.dc ofti.pfidiis.& idc Bal.in quoda fuocofilio 



ca y.mortuo tcflatorc j.in fin.imo dics taliu rclidoru jo inci.lVftamcta &rclida danatoru. tdicit ^ rclidu 
folucdoruccdit itcporc mortisicftatorisaliqua alia ^^fi malcablatis. (Vide pulchra.J. fup vnb. Afm»» 
nonexpcitatadilationctcafuscft rtnpularisfccundu ■itd^tfFtMnre.'y\n v.^llc.ad rcgula cpad morte dana 



Dy.in I.cpift./.mulicr. fF. ad Trcb. vbi hxrcditas vt 
capta reftitui iulVa ilico dcbctur. facit l.filios. iunda 
gl.ff.de vfu.lcga. Ettutoresac cxcquutorcsfincalio 
fpcciali mandato rcftitucre poflunt vfuras & cartcra 
mal^ ablata,vt dicit gl.in I.pra:fcs. Cdc tranfac. quii 



tus clt intcf iabilis.] inccrtis.no rcuocatur pcr codc- 
nationc ad mortc. & ratiocft ,quia pofitoqubd fiir 
^ malc ablatis nihil difpofuifict , tame de bonis fuis 
hcritablatoru rcnitutto.Vidcatis lo. And.in cqua.- 
qua.dc vfuris.li. vj.quc fcquit Aue.in add.ad Ang.in 



fcquitur Bal.in l.etia.C.dc fidcic6.facit«iiquod lin traft.makfi.fup vctbo,Caput a fpatulis smputctnrj 
pularitcrrccitadoopini6esdicit Io.And.inadditio. J« & dica in vcrbo,monuoteftatorc.j. t Vcruntamen 
Spcc.ti.dc iurifd.om.iud.vcr.quxmcri impcrijfunt 



tbidicit,cp licetin donatioecaftri ccdcfif pcrprin 
cipe faAa,ctia cu iurifdictionc, n6 vcniat merii im- 
pcriu,ncc reliqua fupcriorit3S,fi cxprcflcnon hiitdi 
A(a:tamc illa omnia vcniut in donationc fafta ccclc 
fic vel altcri piz caufa; p rcmedio animz ipfiusdo- 
nantis, nifi cxprefle fuilicnt p cu cxccpia. £t vidca- 
tit didta addiiio.fupcr vcrbo , paftoralis,qux lata & 
pulchra eft. Prattcrca facitqucxi voluit Ang.in qui- 
oufda fuis rcpoTtatis,in l.j.jF.ad municipiu.fl:ad leg, 
Fal. - - - - 

mal 



mcti tcnebitis tj> cxccutor tcftamiti habc» fatisface- 
rcdcbonistcftatoris ad fua cxoncranda cofcicntia, 
no tcnetur folucrc pcc nas ad caufam dcbitoru incur 
fas, vt fingularitcrdccidit Bald.in l.id quod pauperi- 
bus.in ix.q.C.dc cpif.& clcr.& in l.quib.dicb./.Do 
minus.fif.de condi.& dcmon.p gl.fingularc in cErs- 
tcrnitas.xi j.q.ij. volcntc tn foro confcicntix fufjiccre 
ahlatu rcftitui abfq; folutionc poenz. Vndc fufficit 
refuitiua reftitucrc fmc poena dupli vci quadrupli. 
Idco diccbat Bal.in l.j.C.de vc&ig.& cdcnif.in fi.^ 




qtiarta «Dt^.lt.de inot.telt.Iicet ali&s lui natura lcgiri 

ma filij n6 lit pcr patrc onerabilis.l.quoniS in prio- c.fi ipptcr tu.T dtbit. dc rcfcriptis co.li.dcquo plcni 

rib».C.dc inof.tcft.Quo tn cafu poHct cpifcopus lo Fcl3r.incJudiuimus.dcfimo.Pariterin foro c6fcten 

<i bona teftatoris diftnbucrc intcr iplius tcftatoris tizquoadrccxtortanotcncfhxrcs^dtliaisdcfu- 

filio$,qui cflcnt paupercs.fecuhdu Bal.in c.j.l.iniu ^i vltra virc$h^rtditarias,ct:a fi inuctariu n6fcccrit 

ria.fcti furtu.dc pacciuram.fir.Ht intdltgati$,cj> pa- fccGdu lo.Fab.in / .pQenalc$.fupcr vcrbo,c6tcft3te. 

ter rclinqucdo bona fua paupcrib.^ malc ablatis po jj infti.dc ptrpc A tcporali.aftio.quem ndcaris, t^a 

tefl filio lcgitima tollcrc vcl diminucre,vbi probarc lin^julariu r lotjuitur in multis.Et intclligatis fuffice- 



tur tcftatot£ illa malc ablatacKtorfitrc& indcbitc ir 
copillc.Na co tuc opus cft probitionc:cja ciim alias 
no poflct pntcr in fuotcftamcto pr^iudicare filioin 
I«gitim3,n6 ftarctur eius fimplici alVertioni , aut c6- 
ft(sioni,arg.cc]ru quz dccidtt Bar.in l.fi fbrtc. ff.de 
c»fbrcn.pcculio,fetudu Barba.hic.VIira qucpiusdi 
a8 co tfi» teftatof is cofcfsioni malc ablaiis rclinquc- 
re cofitcntis no ftarctur,ctia li hoccofitcrcturcu iu- 
camcnto.in auth.qdobtinct.C.de ^iat.vbi cofi-fsio 
teftatotis iurata non nocetcreditoribus.Orfiliusin 
rnalegitima cft patriscrcditor,rccudu Bal.in l.quo- 
ties.C.dc hxrcdib.infti,Ad prfdida 6cit quod dcci 
ditAng.inl.cu quisdeccdcs.^. codicillis.ff.de lcg.iij. 
vbi dicit , rp intantu fauctur rclidis pro fatisfjtioiK 
fltile ablatoru adc6fctCfitiacHoncranda,c}> talia re- 
lifta,quauisintcftamcco fui n.itura reuocabili fijc- 
fintrclida,n6potcrutrcuocaTi:quiavim habctdibi 
ticofcffati in pr^fcntia pairis,iia rjr dcipfts nudedu 
ccturFalcidia,cudicatur ciredebitu.imopulchr^ di 
cit Bil.in l.fi fcru.ff.dc hrr.infti.tcj> \\ cx difpoficio- 
neftatutidelcgaris vcniat fulucda gahella, nofolue 
tar dc rdid^is factit pro maic ablatis, cu vidcitur vt 
dcbitu rclida. QMod vcru credcrc,fi relifta cflcnt fa 
Aa^certi<malc ablarispteftatorc fpecificaris,fecik 



rc malc ablatn folum rcftitui in foro confdcntif, vcl 
exiorqucri ppaite Ixfam rcmini inforoc6fcicnrif, 
illa rcmifsioltbcrjt licut rcftiiutio,vt c6munitcrc6- 
cluditurin rrguli.peccatu.dcreg.iur.li.vj.Tamc un 
tus cft lauorcxoncrationis c6fcicniiz,Q> aia fi vfur» 
rio p partc rrmitterctur vfurx pcrccptx, polfct cpi- 
fcopustali n^obftatcrcmifsioncmalcablata extor* 
qucrc,& paupctib.darcpcrtex.fing.qucad hocno. 
ibi Bal.in auth.alcaru vfus.in finc ibi.fi autcm nolue 
rint.&c.C.dcrcligiofis & fumprib.fun.& idefbret. 
Q) n6 valerarcmifsio roalcablatoru, neq; liberaret 
auirrcntc & cxtorquente,vbi lcx quauis pofiuua,ra- 
lionabiliter prohibcra ficri ablatoru rcmifsionc, vc 
in cafu c.ftatutu.Jf.notarium.& &liis ibino.per gl.de 
rcrcriptis,li.vj.(Addiuo) Idc hodie incomiffariisin 
ftrtiac qui pro dictis habcnt taxata falaria per ordins 
tionc rcgia, vt vidiftis fupcr vcrbo , drvxmn mmi» 
^deL^.in j.ard.fucccfsionu ab intcftato, & v.de. 
cilio.circa fi.vbidiftufiiitdcfalariofinguloru magi 
ftratuu iniftoregno. £t confiliarij in parlameto^ 
dicta cxtra vrbc capiiit tria fcuta.dc quibut fiuere te 
ncnturfua&fuoru cxpefam,qua a panc capereno 
poflunt vltra diHCi faliriu , ctia fi pars vcllct ca dare 
vel faSa rcnuttere , yt cauetur in ordiiutione re^ 

Ludo. 



Siabfquelibe.morere. 11. / 

Ludo.xi j.vxij.c.mc valcrc t rcmifsio in foro cofcic- 45 Sui-fhnmcn ntn txelndii htreelu Mditio nk intffluto. 
tiz fccundii Dominicu.& Philippu Franchu in d.jf. 47 SHbfitiuiHniexcludti Ijxrej^i/itotiiitredndft adedt. 
notariu,& ^ .ftq.pr^fi. rtim,qa ofbciari j rcpis in coru 48 HtreMtMem em refMdi^re pojjiifiliiu rtttm* legttm*. 
J4 ccccptionc iuratftruarc ordinationcs. tPoftrcmo <^»<».49 5° V- 

noi.ibitis cj, malc ablata.pcr tt ftatorc dtbtt prius rc- 51 Legitimm rtpudkvtrfilim fettfi fceniitrt. 

ftitui dc boni$ Uzrcditariii,quam malc ablata pcr fi- 5J LtgtttmA retentAqttando fofftt filiMreftdmm repmUj ■ 

liu hirtdc fccudu Bal.& dod.in I.j.C.de bo. autho. rr.crwK.54. 

iudi. pofsid.qux omnia funt notada vJut quotidia- 55 ff*ret repuduare poteJthtredii*:em rtttniit legatie. 
nSTqux locu no habct in cotriCtib.q, gratia ttriufi]; 5* Fifti*' raro x^um. 

fiant.in quibus no liabct locu d.Uiim acutifsimi. vt 57 f lurtdttMtm repMdidi^f «tftudmn rttintrt fojjlt. 
plcnc per laf.in l.ij.viiij.coI.vcT.xiiij,quxritur. C. dc (J-ww.^S. 

iurc cmph\Tc-uti.Habctiscrgo pro coclufionc vbi 59 Bononm tfftlUtitne eontinentterimphjteufes. 
dcfccdctcs ctia fimplicitcr rogitur .ilicuius afctdcn- ^o Fili*dot4t*dotemrctineht,etiMitfip4ttrhtredit*tem 
tts rcftitucrc h^rcditatc poft mottc»ftmpcr incft c5- reptedict. 
ditio,fctlicct fi illc ro£;atusdccc(rcritabf(]uc libtrij, CoIImio bonoriem^id. 

Na fi cu libcrsdcccdat.fcmpLT cxcluditur fubftitu StihfiitMiuadmtttitur litet Urts dd tdeHndnm po/fit 
• tas.quodqu3l!tcrintcIlij»atur,patct cxprjmifsis.Et rffiitiii.c:rin*<iy 
cuhisfatisfuflicictcrcltcpotcftis inftruftiqd mh^-i Sid.JhtHtiuzMlgitrii a» exclMd4tiir,finfi,tHtHi MliKm 
fi inftitutioi vcl fidcicomiflb h^c claufula nofiicrit hrredem faeiat . 

appofita. Hic autcm in tt ftamcnto Raynutij fuit cx- Hxrededdatiumtransfccnit ins dtlilerandi an illtfui 
prcfsc hic claufula A u cG.litio in fubftituiionc ap- Ji>tMtoprtferatw.&^MH.66.6i 69.-]o dr 7». 
pofita,S» ahfjMe liheris moreretMT. vt pat. t in tcxtu. *7 TrMnfmtfio efitriplex. 

71 Di^ia doitorn inteiiijri debetfeaindii iMra ipnt MlJefdf» 
Sy MM<i^ SECT JOT^IS. 7i Fi/iofa..tI>extrjneo i^i/htuurepudiameumpMUr jntfe- 

rMHrfiil'Jhtuto.(s-nu -j.\.']^ 7<S 0*77. 

Siabfquchberis morcretur. II. i% P^t>"flifuo&rtfnisme,MtifiUumexclMdM fMhfii^ 

I- tMtMnt.^^im.y^. 

1 ^^SMijHtHito aH^nutio fui}a,Mn fuerit (SpendtofA. 80 Momuho infiituio *direno/ente an monafierium exclM' 

2 SHceedendi vei tM/n eficommu7ie. dai fubilt. Miirn.cr nH.i^ (»,' 84. 

j ritlians fnhfiitMiio ^m modo Jiat.(^ nu.^ 8 1 onacho relifHt cenfetm coniempUtione Monafierij. 

5 fiUj^ariefdl^itutio jHii:uvtrt'i^ fiar. fy4ditiobx.red:tatts i:oif»Ufitvoluntatr,frdfalh. 

6 f^HijrariefHi-fiitMtioifuareitaappelletMr.ci^nM.y. 85 MoMathtitpotimatjHiparMMrfilio c)HamfcrH».(^ nM.^6 

7 yMlg^arisfuhfiitunoms definMto. %-j MoHatlimdecedentaiiteaditam hareduaiem,aiitain 

8 Vid^are «futd dieatur. tranfmittat ad mtnafieriMm. 

I o Fulgarit fulrjlitutit ijMttHplex. 88 Suitoi non perditur per injnrejfum re/igionie. 

it 7* Mcita vulgaris fMid. 89 Epifcoput cjMt ad iiu trMifmitiendipaiemam h*redits 

li Vulgarit conteta in hreMilotpia an fii exprejfa vel tacita tem rton ctnfeiur extra patriam potefiatem 
I j VitliiaTu fuhjhiHtio partim exprrjfa,& partim taotta. 90 Tatria pottfiate toUit reii^io diimtas,vhi efi fdMor. 
I4 F.xprejfutn dicunr crtbm modi-.cr >w.i5->6 CT j 7. pi Hrredttas extranei non aditaA» tranfintttatHr ad mo- 

18 VHlgaris fubfiitutio pofihumo faffa. najltrium vel patrcf. 

19 Vulxarts ftJkfiitutio omntno tacita. 91 SidifiitHto vno VHlgariter ali» fidticoMiiJfarii.^if prd' 
zo Subfiitutio vna contintt aLam tx inttrpretatitni exten feraiHr herede repudtante. 

fiua tanium. 5>J Snitae ^Momodo toiia:ur ptr datione VMlgaris /itbfiituti. 

II Parrigt efiidem cjuadextendi. ^14 Ftfi^Hi an prsfnatur /tiJfiitMto , fi hares indigniu rt- 
u Vnlgarem fub pupiliari comentam efe ommno tacitam pMslttt. 

cjHtmodo inteiligaiur. 95 jHfiitutui tif fnd^fiiiHtHi in fex cajShm fimtJ admiiiHtMr. 

2j PtipilLaris fubfittHlio vtfit, duo rtftimniur. 96 Vulgaris fisblittMHO potefi virei dare tefiamtnit. nn, 

l^Vtdgarn partimexprejfa,(jr partimtadtafit dMplieiter. 97 & 9^. 

25 VHlrarie in vnt cafu faCla exienditur ad aiium . 99 Vulgarie tadta lociem habtre pitcfi.vitiata vuigari tx- 

id Suifhtutiones largijfimi tnterpretanncr. preffa.(jr mc.\0(\ 

27 SHbjhtHtioinvnocafMfailaiiuandononexteniLiHr ad^Oi Pronifio tnvnum cafum ^Mondo e.xtenditHr ad alium. 

aliMm.cy'MM.iii cy-ip- lOzSHbJhtHtio habet largijfimaminterpretationem. 

jo SHiJhtHtionejfiiiit mM/tMmfaMorabi/et. loj VM/garis cintinei tacitam pHpi/lare.(^ nn 10 .\.& lO^, 

31 Pepen^eandtcatiircuifelbuefiventtr, io6VHlgarif pupilli fa^lafMada tmcominet tacitaw pM' 

j2 Tifiatoris proiiifi» extenilitur. pi/larem. 

jj SHbfiitMtio fi pojHjuma nafiatMr,a» habeat IofMm,nMSa 107 Volitnias tefiaterie cfMihtismodit probetur. 

pofitjMma nata. \c& ProHtfio e.xprejfa himiait cejfarefaeit taeita priKifi»- 

j4 l^otletfrnonpoJfeafHiparaniMr. ntmltgis. 

j5 Interpretatio niinqMam debet prtHaiere menti. 109 jippeuatio rtmota iniel/igitur defriMo/a. 

^6 SMbJtitMtii invni cafitfaQa cfuando nin perrigitMr ad 110 THpi/lstris taeitacontenia in vM/gari , drecintra did- 

oltMmji-nu.yj.'^ 59- 40 C^" 4'- tterfubfiiiHtio fripta. 

42 ObnMitHerHnt paffim viri elocjHentiJfimi. 111 Tacitum tjuiddieatur. 

4j SMhfiitMtio faiiaiuvno cafH.porngitMradaliKm.etiam iii VtJgarisancontineattacttam ixempUrtm, 

inlegatis. li^ VMlgarifiibfhtHtione fHCceditHr tefiatori,&Mon htredi. 

44 VM^arie fHhfiitHiioitis !Jm's fit ^e[hu. ll^V Hlgarts ladia in pHpil.co>itenta,non compre/iendit Lo 

45 VHlgarittrfubfiituto ninefiliCMS ^Handiu efiJ}iu>ijHid napupiiUfedtefiatern. 

hartt adirtpofjtt. 115 HarttrepMtUant ^ando rtdneri ne^at pra/tgata. 

116 PupiS» 
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Rcpc.cap Raynu.Gul Bcnedifti. 



ti6 fufiHa h*rt4* & te/tMtre/imMl deceJentihm.futfiitm 
nuvemtex ptift'Uri exprcJfA adbenAfupilli tdr ex 
vulenri tdCitA *d h»t tr/huorif. 

117 SuhftitutHi Mttiam vocenirad fgrttm , ofcrtmt 

alterim coheredii repHJiAtiene. 

1 1 8 f^ulgaris fidffHtutM marrem excludit. 

j 1 9 Vulgarii tseuA 4» exc/udat matrem ttfiattrie. 
116 J^u^arit partim exprejfa etpartim tacita anmatrm 
excludat. 

III Fidgaris /ubftittiti» de ttecefario htride fktit voliiif 
tarium. 

ixi Vulgari» fulftitutie ijuomdi extirtguatur. mme. 12 j. 
& 124. 

125 jidttiove hrredii ^uando extingmtur vulgxru. 
lltf Vulgaris plxrihiu fhSla an vno adeunte expiret.fjr rm. 
ii7.i;8.{J- 119. 

Ijo Subfhtutw aditittfte exchifus , fi htra berieficio reftitw 
tionii repudiet,an admittaiur. e' nu.MU 

1J2 Suihxredu exijl-entia, an vu/garemftJrPitutum exdu- 
dit,ficut aduio. 

Ijj Subjhtuttu anprtjirMwrinfHtHto t^ittrt tiuili hxrtt 
ejfe nequit.pdprttorit. 

1J4 Htrtitjui iure taftticn pnteriivti vu/t , an exctudat 
fuhfhtntum. 

135 ' Ham ifui b^nerum pojfejfio.repudiaui:,ati iure cmi/i vi 

nire p»ff:t,vi fiit J/itutiiw exc/udtt. 
jjfi Hieres condirisni parere ne/ens.Jncit /oeumfahJ/itMii. 
IJ7 Vu/earis taeita fuomedo expire:o-nu.\i%. 
' J9 P'*pill*^i' imiti/i* an tacitam eonrineat vu/^arem. 

140 Tupi/laris futjhtsitie habet injitam cendt!toHem,JiinpM 

piBariatate decefferit. 

141 Vulgarif jiare videtur iure imprebari. 
141 fu/rarie fubf/itutie tjmtre iure probetnr. 

Votum captaiidi rnerti* dup/tciter inducititr. 



Siabfque libcris moreretiir. 
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fubflitutio non cfiik-iturobliqui, nifipcr tcflaro- 
rcmcxprimntur.Et (ic illa qux ticttc infunt fi cipli- 
matur,nliudprfrjtur, licit rctnilaritcr contrarifi '\\- 
camus.vt plcnc pcr B.nr.in l.hec vcrh3.ff.dclc{;.i.)..v 
Panor. in ccum dilcfta.dc rcfcrip. & in c.lignifica- 
fti.dcfIcciio.& not.inl.nor ' -\tf. dc condi.& 
dcmoftra.dc hac nutc cbuh: uic lihcris&c. 

dicctur J.cod. Tandnn Jine /ibensejidefiinil». 

TfJ&4Ui!Vul^4rtsSuhfifutt'onU. 

E D t quia gl. nollra hii magiftrali- 
tcr nobis tradit fuhftitutionum matc- 




X hoc tcntu clarc dcmonftr.itur, t cp 
hic fubftitutio fuit tompcrfdiofi, vt 
' fcilicct quandocuncjuc Adicdia tcfta- 
I toris filia finc l.bcrisdeccdcrct,cidcm 
, fucccdcrcnt, Altcrochi & cius fobo 
Ics.vt dicit gl.noftra hic in prin. Vcl dici potcft, 
hqc fubflitatio fuit fidti cumiflaria^vt prohat tcx.no 
fterdum dicicj. canquam cx caufi iidc-icommif. iu 
fcntit ^Lin vcrho , fubflicutionis. J. cod. nam Itcct 
hic fuhflitutio Fafta fuillcipcr vctbum, fucccJcrct, 
^ t quod eft vcrbum cumunc : attamcn proptcr hanc 
cond'tionc libcrorum hic pofitam, fuoftitutio dici- 

tur fidcicunulTaria , a nximc c}> difta harrcs 

inftituta dcccfsit pul . . Talia cnim vcrba, fi 

abfque liberis , vcrbisc&munibus adicda fubftitu- 
tioncm faciunt fidcicommiffaria, fecundum £>Io. in 
vcrbo.luKic6mirto.in I.prccibus.C. dcinipub.& a- 
liisfuhfti. QwA an fit vcru dica latiiis J.in matcria 
copcdiofc fubllitutionis. Si vcro hxc vcrha,fine li- 
bcris no fuifiVntin noltra fuhftitutionc appofita , & 
Adicfta icflatoris filia hxrcsinllituta diccfsifl« in 
xtatcpupillari.hicfuhftitutioiurcdircaovaluilVct, 
attcto (jj lioc vcrbum commune , fucccdcrcnt , rcfc- 
Tchatur ad pcrfonam hxrcdis inftitutx, vt plcncha- 
buiQisin prarccdcnti notula. Ex quo hahctis, tf li- 
cctin omni fubftitutioncqui fit dcfccndctibus per 
afccndctcs, tacitc inlit conditio, fi hxrcs fine libcris 
deccrtcrit, vt d.l.cum aiutifsimi.& fixit s.plcini dccla 
ratum. Tamc proptcr illa conditionc fubintcllcd^ 



ria,idcirco cius infcqocdo ord nc de 
fin^ulis fubfiiiutionii fpjcicb' prout 

noftriacics ingcni)atqucintcltcdiu 

cxi^i caperc potcrut,diflcrcmus,llylo3c morctra- 
ftadi pcr Bar.in hac mritcria tr.idito , pofictenus ob- 
fcrunto. Videamuscrgoinprimisdcvulqari fuhfti- 
tutionc.Circa cuiusctpcditionctraifiadu cftdc fcx, 
morc Bir.in l.j tf.dc vulp.& pup.fubfti. Prim6 c lum 
trafiabitur dc forma & modo hutns fuhftitutionis (a 
cicnd2.Sccund6,quihus concipiatur vtrhis. Tcnio, 
quarc appcllacur vulgari$maj;is,quim alio nominc. 
Qiiartb,quotupIcx cft vul^. fuhfti. Qj^int6,qutsCt 
cius ctFc(5tus.Scxtu & vltim6,t|ualiter tini.itur & ex.^ 
tinguatur.Etcirca finpuIosarticuIo<dccidcturquz- 
ftioncs , fccundum mjtcriam fubicftam adiaccntcs,' 
^ tVF.Nio AD PR I M v M,in quodub'taturde 
forma facicndi hanc fubftitutionc. Et rcfpondct.*»!, 
nodra quod fit hoc modotlnftitiiotc hcrcdcm:& (i 
tu noncrishfres.illcfit hxrcs.Hic forma probaturi 
infti.dc vulg.fubfti.in prin.vcl fic diccdo: Tiriu hx- 
rcdcm inftituo:& fi hxrcs non crit.fubftituo Seium. 
vcl fic: Si Titius hircs non ctit,fuhltituo mihi Sciu. 
Nam dc-bct tcftatcr fimplicitcr fuhftirucrc,vcl vcrba 
fubftitutionis ad fc rcfcrrc : quia cifu fuhftirutionis 
conrinpcntcfublHtutus fucccdit tcft.itori phfa; mc 
dio,cumharre$finpaturnoninftitutu$,p r- 
rcscffeno vult,vclcfrenopotcft.Idcolit ii tii- 
ccrct:Si Titius hxrcs no fit,Scius fit ci hxrcs,vel (iW 
illum fubftituo: tunc non v.ilet vul;;aris fuhftitutio, 
quia pcccat in forma , cum pcr vulp.irem fucccdatur 
tcftatori,& inboniiteftitoris,&nohfrcdiinftituto, 
ncc in bonis fuis:im6 fi hxrrs dVct, no pofTct ci fub- 
ftitucrc.& fic cu didio,fihi vcl ci,.iut fimilis vcrifica 
ri no pofsit dircdo nc c pcrobliquu, t}> Sciusfubfti- 
tutus fit hxrcsinftitut;, cj noluit vrl no potuit hxrcf 
eftc tcftatoris , fcquitur Cf talis fubftttutio nd valcii, 
licet fecus fit in pupillari fubftiturione,p qua fuccc- 
.ditur pupiIIo:quia licct patcr tcflator ca facicdo vcr- 
bapcru{n.it,ficdici;do:fi filiusmcusin ^itcpupiUa 
ri tlcccflcrit,Scius fit mihi hcrcsicC dcbcrct dicerc^fit 
ci vel fibi hxrcs.Tamc valcbittalis pupill.iris fubftt- 
tutio,& illa didiomihiihabctur pro no adicft.i,ic fi 
dixiflet fimplicitrr, fit hircs fccundu gl.in mb.iwi- 
hi.in I.j.fF.de vul^;j.& pup.&cft tcx.fing.inl.fi ita fcri 
ptu.i.qui filio.ft-.dcbo.pof.fccundu t ibulas.quia li- 
cct fubftitutus pupillaritcr n6 fucccdat tcftatori im- 
mcdiatc , tamcn ci fucccdic mcdiatc perfona pupilli. 
Vndcfaris diciturhircs cfVctcftatoris, poftquacft 
hxres hircdis,pcr tex.in l.fi.C.dc liarcd.inftit.f c-d in 
vulgari fubftjtuuoncfubftitutusdici non potcftali- 
quo refpc&u bzrcs inftituri,qui tcftatori nuqua fuc- 
cefsit. Et hanc opinioncm prima facic vidctur tcnc- 
rc laf.in d.l.j.itj.col. Sc-d aducrtotis, quia Albcricua 
in reperirionc rubric JF.dc vu)ga.& pupil. xxxv j. col. 

infijie. 
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fuhjhtutio. 

in fi.tcnct contrarium,dtccns, talem fubftituttoncm 6 
vulgirc cflfc vaUdam dc iurc.Nam tcllator diccndo: 
Subftituo fibi Sciu, pcrindc crit, ac fi no appofuilfct 
diftinaioncm fibi.Qiip cafu va!i.rct , vt vidifHs in j. 
cxcmplo.Mouetor Ai6cri.primb pcr illi gl. in d.l.j. 7 
fecundo pirr illu tcx.in I.fi iia fcripiQ.^ . cjui filio.ff. 
dc bo.polllf.fccundii tab.vbi in pupil.fubftit.didio 
mihi,lubc tur pro non adicfca, vt fubftitntio potius 
Talcat,q. pcrcat. crgo idc ctlc dcbct in vuleari, vt pa 
ritcr dictio fibi,hnbcatur^ no adicfta.& in hac opL 
vidct finalitcr rcfidcrc lafon vbi s. ma^niftcics dc- 
cifionc Albcri.qui rclrrt alibi no Icgiflc.dc quoctii 
dici j.in m.ittria pupil.fubftit.inij. principali artic. 
& iuctis hisqu^ plcnc dida fiicrc s.in vcib.ytdiiaes 
vrAherochMAn iiij.& vlt.mcbro. Przfcrs aiticulus 
rcroanctfatis fuflicictcrdcclaratusiundo.cj» ii tcfta 
tordixcrit:S.-mproniuminftituo,& Caiu fubftituo. 
talis fubftitiiiio dicitur vulgaris pcr I. iam hoc iurc. 
ft^.dc vulc.& pupil.fubftit.circa prin.&pcrl.Gallus. 
$ .jrf.dc Iib;-.& pofth.&codtimododiccrttur vulga 
ris,& litcftatordiccrct:Titium hxrcdc inftimo:& fi 
hxrcs non crit,rogo cu vt rcftituat hzrcditatt Caio, 
pcr noc.pcT Bart.in I.quarrcbatur.pcr illum tcx.fF.dc 
t-ft.milit.& clariuspcrBal.in l.hum.mitatis. vcrfic. 
reiirabilc &c.C.dc impi^.& aliisfubili.Allcg.tcx.in 
l.omncs. ff. qui fatifd. copan.fccundu Alcx. in d.I.j. 
vj.coI.ff.de v»Ig.& pupiLMt hic vcrajQjialisfubfti- 
tuciodicit vulj;aiis,vbi tcftator fimplicitcr dixit: ro- 
gociim,vt hxrcditatcm rcftituat Caio. fccus fi dixif 
fct,qii6d ci rcftitucrct pcr fidcico.^a tuc cflct fidci- 
ccminiiVaria.pcr l.cohzfcdi./.cii filiar. ft*. dc vulg.& 
pupil.fubfti.nam illa vcrba fi hrrcs non crit.intclli- 
guntur fcilicct voluntaric : quia tunc cogi potcrit,vt 
habcat h^rcdiutt m quam dcmum rcftituat,pcr XAs- 
bitor.^.j.& l.cogi.ff.ad TrebJ/ccuJu Gul.dc Cug. 
qui foi-malitcr in his tcrminis loquitur in I. prccibus. 
C.dc impubc.& aliis fubftitu.Circa quod vidctcquc 
plcn^dixi in vcrbo, Ftdn»unpkberijfkccederent, vbi 
5 rctuli diftum Bal.in d.l.hum.mitis. tS^-tunJus .>rti- 
culus crat , quibus vcrbis fiat hzc fubftitutio. in quo 
ghrcpcriuntur varix.Nam ^l.in jf.qua rationc.infti. 
dc pupil.fubftitu.dicit.cp fit vtrbis ncj^atiuis. fcj gl. 
noftra hic dicit.tj? fievcrbisafiirmatiiiis:pcrq«x co 
cipitcxrmplum diftx fubftit.fcd dicatis voshasgl. 
ficconcotdiri.quiaomnis fubfticutio vulgarisduo 
habct cxtrcma , vnnm conccrnes pcrfonam cius cui 
fit,fcilicct hzredis inftitun.Qao cafu habcdo rdp - 
dium ad pcrfonam ilfius cui fubftituitur ,tuc fubfti- 
lutio fcmpcr cocipitur vctbis ncgatiois pcr hiC Tcr- 
ba.fi Titiui hxrcs non crit . Aliud vcrocftcxtrcmu 
conccrncs p.rfonam,qu«fubftituitur. & ttmc rcfpc 
du illius,fubftiturio fcmpcr conripitur vcrbis aflir- 
mat-utsp. rhxc vctba^talishxrcs fit fccundumBar. 
qurm omncs ibi fcquuQtur in d.l.j.ff.vulpa.& pupil. 
& Bal.inrcpct.c.fi patcr.co.tit.lib. vj. & intclligitur 
fi hxrt s non crit,quia noluit . (T- hxrcs, vcl tjuia non 
potuit.l.ciim proi>onas.C.dc hxrc.inftit.& iftud no 
poffccriam acctpitur large, viJdicctquoquomodo 
hxrcs cflc no pofsit,fiuc hoc proccdat c\ partc tcfta 
mcnti,quia cft nuUum quo ad inftiturioncm fcu vi> 
ttofum.I.iij.?.fin.dcIibc.& pofth.fiu.- hoc proccdat 
cx vitio pcrfonx inftitutx, vt quia fortc fpurius, qui 
hxrcs non potcft inftitui a pairc.l.ij.C.dc h? rcd.in- g 
ftitu.fiue cx dcfc-au ipfiufmct pcrfonx inftitutx, vt 

Suia fortc hxrcs inftitutus no cft natus.I.fi.C.dc in- 
i.& fubftit.vcl natusdcccfsitantcquam hxrcditatc 
adirctJ.ab omnibus.^ .ciim quida,f{.dc lcg. j. vt plc- 
Tom. z. 
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nh dicit.Bart.in d.l.iij j^.fi.in fi. t Vfn 1 o nuncad 
tcrtiu in quo dubit.ibaturquarc hxc fubftituuo vul- 
garis appcllatur.& fcicndum cft,n, licct hxc fubftitu 
tio comuniter a dodoribus no dirfiniatur , crcdat tn 
lafon fic cam difliniri. t Subftitutio vulgaris cft fc- 
cunda tnlHtutio dircSa, quxa quolibct» & cuilibct 
fifri potcft.qux diftiniriocft bona. Nam (vt tradunt 
Logici) omnis bona diffinitio cuftarc dcbct cxgcnc 
rc& diffcrctiis,fccundu Bar.in I. j. ff.dctcfta.& inl. 
j.ff.dc tcfti.& in I. j.in princi.ff dc acquir. poffcf. Of 
niic dico,qu6d fubfliturio cft inftitutio, & fic gcnus« 
quiaomncstam inftituti qu atn fubftituti diciitur in- 
Itituti. Dixt/eaouU. addiff.rvnuamprimxinftitu^ 
tionis h^Tcdis,cui fit fubftituuo, qui diciturin prima 
inftituuonc vocatus.Et fubftitutusvcnittantjuam io 
fccunda inftitutionc vocatus.& prxfupponitinftitu» 
tionc antc fc* quod qualitcr intclligatur, vidiftis plc* 
nc in ycrh.j4ducitns,vt,i/4lterecf34.\>\x\ , dtrtEls^A 
diff.rcnciam fublrit.fidcicu.qux cft iudir«.da,dc qua 
Chrifto auxiliitc , vidcbitis pIcDc in matcria copcn» 
diofx & fidc ic(>millarix fiibftit.Dixi vltcrius, «i ^n*« 
iibtt cr CHtltbeifiert pttefl, ad ditfcrcnuam pupiilaris, 

J|ux ficri non potcll nifi a folo patrc, & filio pupillo 
oli in cius potcftatc conftituto: & «iam ponitur ad 
diftlrcntiam fubfUt. cxcmplaris,qux fi< ri no potcft 
nili a patrc vcl matrc, & nifi fitio fliriofo, prouc hxc 
omnia probantur in f.ySc j^.qua rauonc.infHt.de pu 
pil.fubilit.hxc autcm fubftit.tit a quolibct & cuilibtt 
dc populo. Ex quibusrcfulutdccifionoftri articuli 
qubd idco h.TC fubfli.ditit vulgaris. Primo rcfpcdu 
tcftatoris cam facicntis, quia a quolibct de vuIgo> id 
cft,dc populo ficri potcft.l.in rauonc.jf .quod vulgot 
ff.ad lcgem Falc.Nam ficri putuftctiam a militc, vd 
paganca pauc,vcl cxtr3nco,& quocunquc aliotfcs 
mina vtl mafculo, dum tamcncam facicns fit homo 
vulgaris,id eft,ad tcftandum habilis, ficudum Azo. 
in fumma.C.dcimpub.& aliisfubfli.& glo.in rubri. 
inftitu. dc vulga.fuoftitu. Sccimdodicitur vulgaris 
rcfpct^Uciuscui fit:quia cuilibctdc vulgo, idclf, de 
populo hxrcdi inftituto ficri potcft, fiue miliri > fiue 
pacano,homini libc ro,vcI fcrucsconfanguineo,vcl 
i xtranco.l.cum proponas.C.dc hxrcd.inftit. & ^.fi. 
inftit dc vulga.fubftit. Tcrtio modo dicitur valga- 
ris ca rat-onc,c]uia fit vc-rbis vulgatibus,id cftjcofuc* 
tis.|.vulg3ris clt qua ftio.ft.dc furris. &c. vulearis.dtf 
pccnic.dift.j.&d.I.in rauonci.quod vulg6.ntcniin 
hic fubftitutiopcrhxc vcrba vu1garia,TaIis fit mihi 
hxrc$:& fi hxrcs no critjtalis fit hxrcs:vcl ulcm fub- 
fticuo.Niquilibctdc vulgotalia vciba profcrrc fcit» 
tanquam vulgaria & apponi cofuc ta in hac fubftitu- 
tionc,fccundum Cyn.in I.prccibus.C.dc iirpubc.ac 
aliis fubft:tu.& Bait.ind.l.j.dc vulg. & pupil.vbi rc- 
fert Gul.dc Cugn.voIuiflc,c], quinc]uc modis dicitur 
vulg.iris.& cum ditfcis Barto. tranfcunt hic dominus 
Card.Ioan.dt Lig.& ImoI,& Bald.in rcpct.didti ca. 
fi patcr.licct aliqui inlurgant cotra racioncm prxdi- 
Sam pcrglo.fingu!.io I.quotics.C.£imiI.crcifcAiic£- 
tcm,q> quilibct diccrc ncfcit, inftituo. & minus dicc 
rc fcit, li lixrcs non crit,talcm fubftituo. Quoniam 
rcfpondctur pcr glo.fingul.in dida l.intcr omnc-s.f^ 
qui fatifdarc co^antur.dicctcm intcr omncs , fcilirct 
fapicntes:ita dicamus in propofito,qu6d h^c fubfti- 
turio cft vulgaris, apud fapientcs , & dodos. t cun^ 
illud dicatur vulgare , quod cmanat a confuctudinc 
fapicntum,& noninfipicntum rufticoru, ficut com- 
munis vfus loqucndi no fumitur cx variis lcx)uutio- 
nibus impcritoruin , vt pknc dixi fupra eodcm in 

c c vcrbo 
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9 vcrbo,E«<<<w» imfHteri /uecedertt.pro^c finc. tQuar 15 ff.dc libcris & pofthu. t Et quia iibid diftum Barto. 
tbdiciciir vulgiris: quii vcrbis fit vulsaribus , id m, cftcgrc-piu ,dum dicit, quod cxprcflumdiciturquod 



dircSis.£t (ic cft dircda rubftitutio.Nam iotcrdum 
dic'turcircvulgare quod dircdum eft, pcr tcict.cum 
glo.in i.quidamciim ii]ium.lf.dchfrc.infti.& in t.tn 
iii cft hic fubftitutio dirc(fla, qi ctiam fi fiat pcr vcr- 
ba c5munia,fcmper remanct dircda,itar]> (i teftator 
diccrct.n talis h^rcs no fit,talcm fubftituo , licct hoc 
vcrbum fubllituo,fitcommunc, cumtrahi pofsit ad 
Ttruq; fcnfum dircdu,& indirc^m feu obliquum: 
attamc fubftitutiocrit dircfta ,quia fubftitutio vul- 
{;aris cl^ fpecics fubftitutionis dircdz, vt voluit glo. 
noftra hic. Quinio dici poicft vulgaris,id cft,com- 
munis,quafi iuscomune fcqucns,quia nihil (peciali- 
tatis habct.ftcit quodhabctur in I.edifto.^. cfto.fF.de 
iurc fifci. Sexto diciiur vulgarit , id cft , approbata. 
I. fi feruusnaucm.fF.de fiirtis. Aliomodo, &: vltimo 
diciturvulgaris.id eft,exprcira.l.Iibmates.fF.dcfidei 

10 comifJibcrta. t Qjr to principalitcr dubita' 
tur.quotuplcx fit hzc vul[;aris fubftit. & ccrte giofla 
noftra hic fenttt q> cft duplex^fcilicetexprcflTa & tacl 
ta.hoc dariiis voluit glo.in d./.qua ratione.infticde 
pupilla.fubftitu. & potcft dici exprefia vulgaris ill.i, 
□uz colligitur ex vcrbiscxprcfsis ipfius vulgaris fub- 
Aitutionis, vt in exemplis fupra pofitis in primo ar- 

11 ticu.& hic in glo. tTacita autc vulgaris eft illa qu« 
conrincturin cxprdTa pupillari.I.iam hoc iure. ff. dc 
vulga.& pupil.Facitquod habetureod.tit.l. Lucius. 
& l.qui plurrs.& in hoc cofcntiunt omncs doiftores. 
vt fcilicct vulgaris fub pupillari coprchcnfa fit,& di- 
caturtacita.Nam pupillarisfubftit. faft« filio pupil- 
lo fi in ziatc pupilUri dccdfcrit, tacitc continct vul- 
garcm,vidclicct fi pupilluc harrcs patris nu fuerit, vt 
quia noluit, vcl quia non potuit, quo cafu vocabitur 
fubftitutuscx ticita vul^ari comprchenfa fub pupil- 
lari expfcfta. Nam illa vulgaris fub pupillari contcn- 

nu,dicitur vcrctacita. tScd dubitatur apud docSo- 
rcsdcfubftitutionc vulgari coprchcnfa fubbrcuilo- 
qua vcl compendiofa,an dicatur expre{ra,vel tacita, 
(upcr quo gl.funt variz.Nam gl.in d.i. qua rationc. 
inftit.dcpupilla.fubftit.tcnctcam cftctacitim. idcm 
fcnrit glo.io l.fi.C.de inftit.& fubftit.& in I.in tefta 



vcrbis fit gcncralibus , ipfiim limiubitis quatnor 
modisifecudum Alex. Prim^ pcr glo. fingularcm in 
cinquifitorcs.fupcr vrrbo,cxprcf$c.dchjrrcti.lib. y'y 
vbi fingularitcr dicit gto.quod quado rcfpc(^u ccrt^ 
pcrfonx ficri dcbct mcnrio cxprcfr> > non fufficcret 
mcntionc ficri vcrbis gcncralibus : puta diccndo co 
tra quafcunq; pcrfonascuiufcuni^; qualitaciscxiftat* 
fcdrcquiritur fpecialis exprefsioper demonftratio- 
ncm pcrfoni.Idcm no.dominus Anto.& Imo.in cle 
mcn.c6ftitutionc.de cl(<ft.pcriliumtcx.& confuluit 
idem Anto.confil.xxj.incip.qtva hic agitur.Sccundu 
limitabitis illud diSum non habirc locum , vbilcx 
rcquireret expreflum verbis,quia tunc non fufiiceret 
loqui gencralitcr pcr tcx.in l.nna.j>,defirnfionem.C. 
de admini.tut.vbi tutor qui tenctur exprefse promit- 
tere dcfcnfioncm pupillorum fuonim , non liberarc- 
tur promittendo gcncralitcr vtilia procurarc: licet 
fub iftis verbiscotineatur defenfio,& ita dcciditBar. 
in I.prartor.in prnc.& in I.Iegirimos. in finc princi- 
pij.fF.dc Icgitima tute. Tcaio limitabiris quando lex 
noua iuris antiqui correAoria aliquid rcquirit rx- 
prefsc ficri:quia tfic no fufKcit,(}i in gcncre fiat, ncc 
perverba gencraliacxprimifur, fcd ficridebet no- 
minarim& fpecialitcrfccundfi Angc.fingulariter in 
f.fi vcro exprefsim.pet illam tex.in auihe. dc harrcd. 
& Falcid. idcm notai Ang.in f. illud.pcrillumtext. 
in authen.dc tric.& fcmiftquc fequitur Ludo. in re- 
pcritione authenricz,fimiliter.penuIri.col. Cad leg. 
Falcid.fcd illa iurano probant di(5tum Angcfccun- 
dum Alcxa.& Franc.Aret.iol.j-lF.dc vu1ga.& pupil. 
fubftitquia licctdicantdcberefieri exprcfs^.tamcn 
nondicunt.quod dcbeat ficri nominatim.Quart6 U- 
mitabiris fecundum lafon. quod licct illud quod ge- 
ncraliter dicitur,dicatur exprcirum,tame illod quod 
ycnit in nccefTariara confcqucnriam fcu in ncceifa- 
rium confcquens ad adum cxprcflum , dicitur taci- 
tum.Vndc fi milcs qui fcit fe habere filium , ioftituat 
harredem extrancum,in neceflarium confcqui-ns pri- 
uat filium hcreditatc : & tamcn diciturucitc ipfum 
priuarctexLcft in I. ficut ceni. in veibo,tacite.C. de 



mento.Cde tcfta.milit.fcd glof in l.Luciut.fF.dc vul tcftamcnto mili. que text.ad hoc nouitcr ponderauit 
ga.&pupil. tcncttalem fubftitutionem eflc cxpref- KSFrancif. Arcri.ibircputansmcntitcnrndum. t Re- 
fim. Idem tenet gIo.in Lfina.in finc.C.dc impub(.& dco ad dofirina Barto.& dico, quod fecundomodo 
aliis fubftitu. t Vndc pro concordia didarum glof. dicitur id quod ffccialitcr & in (pccic exprimitur. L 
vt vnaquacque illarum dicatur vcrum dixiffc , capio j.>.intcr filium.ff.de fal.& diifia.l.fina.fccundii aliam 
elcgantcm do<f^rinam Bar.in l.j.tF.dc vulga. & pupil. lc<fturam.C.quod cum co qui in alicna potcftatc eft. 

Procuiusclariori intdledu fccundumeum fcic-n- ly tTcriiomododicitur exprefTum quod fingularitcr 
dum eft.quod fubftitutio vulgaris eft triplex. quzda & indiuidualiter cxprimitur , fcilicct propriis nomi- 
cft cxprefira,quzdam tacita: alia vero dicitur partim nibus,& vocabulis.l.quod in rerum. jf .fin. vbi glo.fF. 
tadta,& panim cxprcf fa. & primb vidcamu^ de vui- de legai.j.fccundum Bart. in dida.l.j.in fin.ff.fi quis 
garicxprcffa : ad quod fci(»dum cft fecundum Bart. 
14 ibi, t& exprcflum dicitur tribus modis. prinio illud 
quod eft cxprclfum in gencrc.l.fina.C. quod cum co 
qui in aliena potcftate,fccudum vnam Ic(fiura. Nam 
illud dicitur cxprclfijm , quod dicitur vcrbis gcnera- 
libus.idcm dicit Bild.in I.prztor.in princ. pcr illum 
tex.fF.dc no.ope.nuntia. vbi dat regulam qu6d illud 
cft expreflum,quod venit cx mcnte lcgis,vcl fub gc- 
ncraliutc verborum. Nam fi in contractihus hi qui- 
bus ftrida fit intcrprctauo, iltud cft expreffum quod 
fit fub gcneralitate vcrborum,vtd.l.fi.cum glo.mul- 
to (brtius hoc cricin vlrima voluncatc, in qoa fitlata 
interprcrario.cap.ciim dilc(ftus.dc don.lic mult6 po 
ritis in fubftitutionibus , in quibus fit largifsima. fe- 
cund('t gl.& do(5iorcs.iQ l.CalIus./.& quid fi tatum. 



quir 

in ius vocatus nd icrit.ad hoc facit giof.in d\€to cap. 
inquifitorcs.dc hircri.lib.vj.& Bano.in di(5a l.prz- 
tor.in prlncip.fF.dc noui opcris nunriat. Or nunc cx 
przdi&a dodrina Bart.infcrtur ad concordia didt- 
rum gloffa.vtdicamus, rp fubftitutio vtilgaris cotcn- 
ta in brcuiloqua vd compcndiofa fubftitutionc cft 
cxprcfTa generaliter. verbi gratia : Titium & Scium 
hiredes inftituo,c6fquc inuicc fubftituo.Hzc cnim 
fubftiturio cft brcuiloqua.duas corincns fubltiturio- 
nes vulgarcs,fcilicct vnam in perfona Tirij , alteram 
vcro in pcrfona Sd j:cafu quo nzres no fit. Quz qui- 
dcm duz vujgarcs funt cxprcfTz gcncratitcr. quod 
effct maxime vcrum fccundum Franc. Arct. quando 
breuiloqua noncorincret nifi vnamfubfHturionem, 
Vtcftquande Bt duobus hzredibus maioribus, vd 

quando, 
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hxns fumc moricnd , fuccbdat ctiam cx prznimpta 
mctcdcfunftijvidctur tali pupillofubfmutum fi ha: 
rc$ no crit,vcl quia noluit, vcf quia no potuit Torfan 
monc prxucntus.Quia vcrofimilc cft, cj> ficut tcfta- 
torciprouidcrcvoIuit,fiharrc$cfl'ct& jn artatc pu- 
pillari dcccdcrct, prout vcrha ipfiuspupillarisfiibfti 
tutionis fonat , ita ctiam volucrit ci prouidcrc fi hx- 
resnoncflct. Quo cafu vcnict fubftitutui cx ttcita 
vulgari coteta in pupillari cxprcfl'a,vt difta I. ia hoc 
iurc.ciim pupillariscxprdfa tacicam cotincat vuiga» 
rcm.nifi in cafibus,dc quibus dica in traflatu pupil- 
larisfubflit.in fcxto principali artic.in princ. Simi- 
litcrcoam fuo vulgari cxprcfla continctur pupillaris 
tacita.Qii^ia vcrofimilc cll,r}» ficuttcftatorprouidc- 
rc voluit filio fuo vulgariter fubnitucndo, fi hxrcs 
non ciTct , rtiam ci prouidcrc voluit c»fu quo harrcs 
c(rct,& in pupillari xtatc , in qua tcftari non potcfl, 
dcccdcrct:vt plcnc vidtbitis infri in tra^iatu pupil- 
laris fubflit.in fcxto principali ani. tradando tcrtiu 



Jithjhntao. 

quando fit pfonis tmparibu$:puta (ilio tcftatoris pu 
pilto& c«ranco.Quo cafu talisbrcuiloqua vulgarc 
untum continet fubUitutioncm fine pupillari.I.iam 
hoc iurc. ibi, in vulgarc titum ft.dc vulg. & pupilla. 
fubftir.Sf l.quauis.C.dcimpubc.&aIiisfubftit. ccni 
tunc illa vulgaris contcnta in brcuiloqua non foliim 
cft gcncraliccr vulgaris,im6 fpccialitcr. Nam difpo 
fitio fiL&i pcr vcrba gcncralia,quz nifi in vna fpccic 
vcrificari no pofrunt,ccnfcturctrcfpcciaIi$,p<.rte)ft. 
in I.ij.ft.dc libcri$& pofthu.fccunducum.ad hoc fa- 
eittex.fccundum lafo.in I.fidomino. vbi Bar.no.fF. 
dclega.j.& in l.fi hirc$,fF.deoptio.Icga.facit tcxt.in 
ccx panc.lcg.j.vbi gl.fi. hoc notit.& Panor.de ofK. 
dclcga.Etidcmdicoin vulgari coprehcnfa fubco- 
pcndiofa fubftitJt. vt pari modo dicaturgcneraliter 
expre(fa.puta fi tcftator dicat.Titium hjrcdcm infti- 
tuo:& qu.idocunquc dccertcritjScius fit hxrc$. Harc 
enira fubflitutio eft copcndiofa apprehcndcns in fc 
Tulgare fubflitutionc, cafu quo Titius no fit hxrcs. 

qVt quidc vulpari$ dicitur cxprcfla gcncraliter fub 20 cfFodlu pupillaris fubftit. t Or,domini, aducnatis, 
hoc gencrali vcrbo.quandocunc|; dcceirerit:quafi fit ^a quod dicitur, rp fub cxprtfTa pupillari cotincatur 
fcnfus , tj» fi Titiu$ anteqni ad.at hxrcditatc dccef^ tacita vulgaris,& ccotra.proccdit ex intcrprctarionc 
fcrit,&fich^Tc$clTc no pofsit,Scius fit h^rcs.Et hoc extcnfiua,vtprobattcx.in vcrbo,porrigi.in l.quan- 
modo intclligicur gl.in d.I.Luciii$.& in d.I.prccibus. uis.Cdc impubc.& aliis fubftit.fccundu Ang.& la- 
Toles ditSas vulgarcs efls; cxprcirasgcneralitcr.fccus ii fo.ibi. tNam porjrigi nihil aliud eft, quam cxtcndi, 
autc diccrcmus capicdo cxprcfliim fpccialitcr, quia facit difta !. iam hoc iurc. Non autcm hoc proccdit 
tunc vulgaris in brcuiloqua vrl copcndiofa cotcnta ex intcrpraarione dcclaratiua, qux eft quando mc$ 
nodiciturcxprcfTa^cuindii^^isfiibftitutionibusvul' teftatoriscongruit,& vcrba non rcpugnant. Scdin 



00 dicitur cxpr 

giris fubftiturio non coprchcnditur vcibis fuis for- 
malibus& fp.cialibus.Qax quidcm verbafunt ifta: 
fi hxrcs non ficcalis fic hircs.In illis profcftofubfti 
tutionibus fcili:trtbrcuiloi]ua & copcdiofa,taIia vcr 
ba explicitc no rcpcriutur exprcfla , licet fub quada 
gcncralitatccoprchcnd^ntur. Ideovulgarisfubcis 
coprehcfa dici n6 potcft exprcflia fpccialitcr:& mi- 
nu$ dicitur cxprcfla fiogu'aritcr,ciim in eis n6 repc- 
riatur cxprcflus aliquis cafus fingularis, in quo fit fa- 
6ti fubftituiio vulg.iris.duosiuxta fui naturaconti- 
ncs cafu$, fcilicct fi hxre$ dfc noIit,vcl fi hxres efle 
no pofsit. Prxtcrca quc no poflircirc hcrcdc coun- 
gic,vel propter morccm vdaliud impcdimencu iuri$ 
Tcl faCti.l.ciim proponas-C.de hxrcd.inl^c. & lf.fi. 
18 infticde vulga.fubftit. t Similitcr vbi vulgarisfub- 
fticutiofitpofthumo ,intclligitur fi pofthumu$ non 
nafcatur,autnatus viuotcftatorc moriatur.l. Gallus 
in prin.rif. de libc. & porthu. & l.lin.C.dc inftitu.& 
fabftit. Vndcquoucsin fubftitutionc altcr dc prx- 
lifsiscafibuscxprimlturjtaliifubfti.dicicurcxprcf- 



^pofico quanuismcs tcfhtorisprffumpta bcnecol 
ligatur, fub cxprcfla pupillari condncatur vulga- 
ris tacita,& ccontra,vt difta I. quauis. actamc vcib» 
repugnant: quoniam verba pupillarisfubftitutionis 
rcpugnant vulgari, & econtra. crgo fi vna cominct 
aliam,hoc proucnitcx interprctauonccxtcnfiu3,no 
autcm dcclaratiua . £t vtilitashuius inucftigationis 
ftat fcu refulcat cx vcrbis Bart.in I. omnes populi. in 
vj.quxft.principali.fKdeiuftiria&iurc. Qma fi fta- 
tutum ciuitatis rciiccrct ab vltimis votutatibus om« 
nes intcrprct.itiones , folum intelligcrctur reiiccrc 
intcrprctarioncs cxtenfiua$, non autc declaratiua$, 
quia ^ dcciar^t, nihil dat.I.hxrcde$ palam. /.fi quis 
poft.ff.co. £x qiio infertur quod fubftitutionc$qux 
corincncurfub brcuiloqua vcl c6p(. ndiofa vcniunt 
cx interpretationedecIaratiua,eoquia mc$& vcrba 
patiuntur: idco pertalc ftatutum non cenfcrcntur 
rc i.ftx. Sccundoinfcrcurquod fubfticurio vulgaris 
fub cxprcflapupitlari coccca, & ccocra cumdicatur 
omnino tacita, ccfcrctur pcrtaleftatutumrcicSa. 
fa fincularitcr pioptcr fingularc cafum in ca cxpref- 21 Sanc t tamc intelligatis , quod vulgaris fub pupilla- 
rum.id>:o hoc modo capicndo exprcfTum , vulgaris ri contcnta cftomnino tacita:cum vcrba pupillaris. 
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fubflitutio copruhcfa in breuiloqua vcl compcdio 
fa no diciturcxprcfla.ncc fp;^cialitcr,vtin cafu prx- 
cedcnti,ncc fingularitcr in cafu ifto,fcd dicitur taci- 
ta.&hoc modoincilligicur gl.in d.j^.qua rationc.& 
ind.I.inccftamcnco.C.dctcfta.miIi.& I.fi.C. lein- 
19 ftitu.& fubftitu.tSccundafubditurio vulgarisdici- 
turtacita,& omninotacita,ita <j>aIiquorcf,>eftu di- 
ci Do potcftcxprclT3,ncc gcncralitcr.minufquc fp.- 
cialitcr vcl fingularittr. & cft illa qux conrinctur in 
pupillari cxprelTa^vtd.l.iam hoc iurc.in prin. Illa c- 
nim nullo modo dicitur cxprcfla ex vi aliquorum 
vcrboru fpccialium vcl gcncralium , fcd cft cx lcgis 
poteftatc & conicdura (lcflinfti mctc fubintcltcda. 
Nam quoiies icftator filio fuo impubcri pupillaritcr 
fubftiiuit,fcilicet fi hxrcs fit,& in xtace pupillari dc- 
ccdac , co cafu ficut mcns tcftatori$ cxprdTa vcrbis 
fiiitt Q) fubfticutui fitio in xtatc pupillari poftquam 
Tom. 2. 



fcilicct fi hxreserit , & in pupillari xtatc dccefTerit, 
rcpugnct fubftiturioni vulgari.£ft vcru,quando pu 
pillaris cxprcfTa modo prfdiSo fuit fadta fub his vcr 
bi5:Si hxre$crit,& in pupillari xtatcdcceflcrit.fi vc- 
r6 tcftator in pupillari fubftiturionc no appofucrit 
hxc verba,fi hxrcs crit,fi.d fimplicitcr dixcrit , filio 
meo pupillo,fi in xtate pupillari dece(Tcrit,fubfHtuo 
Caium: tunc in ulifubftitutione contincrctur dux, 
qux diccrentur exprcfTx,fcilicct cxprcfla pupilJars, 
& cxprcfl^a vulgaris; quia hxc vcrba , fi dccefTeT it in 
xtatc pupillari,rccipiunt xqualiter vtrunq-, fcnfum, 
fcilicct fi deccnlritin xtatcpupillari hxrediatcno 
adica,antcquam fucrit hxrcs,vcl poft aditam hxrcdi 
tatem:& fic cu verba fubftiturionis vtrunq; fcnfum 
paciatur,& mens non repugnct,ambx tales fubflitu- 
tioncscrutcxprdTx:ita qubd ulis fubftiturio modo 
prxmi/fo fa^a non crit pupillari$ cxprcfla, imo crit 

cc ij compco- 
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rompcndiora infra tempus pupillaris xutis Umiuta 
vc fmgulantcr dccidit Bal.in d.l.prccihus.verfi. vnu 
cliam aducrtc.C.dcinipuh.& aliisrubftitu.quem ibi 
Tcquitur Pju.fummc iliuddidu cxtollcns, & diccns ij 
alius licconfuluilTc Florcntiz. Idcm ccnct Zibarel. 
cardi.hic.& ftc liabctis fecnndu fial.qubd mctio pu- 
piliaris ztatit in fubditucionchabiti non arguic, c]> 
proptcr hoc fit pupillaris fubdi. ica q> fi tcfbtor dixc 
rit,li filius mcus moriatur in pupillari arutc,talc fub- 
(Htuoit.ilia vcrba licct coucniantpupilhri ztati , ca- 
mcn non fcquitur (j> fubflttutio fit pupillarist cu etia 

*J conucniant Vulgiri, vt didum eft. t Ad hoc crgo vt 
fit pupillaris in fpt-cic duo rcquiruncur. Prim6 quod 
in ca hirc vcrba apponantur,n hxres erit. Sccud6 cj> 
vcrba fcqucntia fubiungantur : & in xtate pupillari 
dccelVertc,ta1cm fubftituo. Nam ifVo cafu no cft nifi 
pupillaris exprdfa ^ & tamcn pupillaris (icri poccft 
etiam li pupillus non (ucrit hxrcs fccundum lafo.in 
l.fin.C.dc inftit.& fubftitu.Scd aducrtacis,quia in eo 
quod Bal.dicit , fubftitutioncm pupillo filio fadam 
abfq; illis vcrb's,it hjrcs erit,cfle cupcdiofam & no 
pupiIlarc,non tcnctur comuniter.imo Bar. in l.ij. in 
iiii.quxft.ft.dc vulg. & pupil.tcnct illam ciTc pupilla 
rcm: quod probtt pcr multa iura. & ita tcnucrst ctii 
laco.Butri.in d.l.precibus.C.de impube.& aliisfub- 
ftitu.& Angc.in I.vcrbitciuilibus.fr.dc vulga.& pu- 
pil.& SaliJn I.ft tcftamcto. C.dc impub.& aliis fub- 
ftitu.vbi cocludunt fubftitutionc £ida pcrhccvcr. 
ba , fi in pupillari artatc dccciTerit : nullo modo dfe 
compcndiofam : cdm non contincat nifi vnam arta- 
tcm , fciiicctpupillarc duntaxac. & copendiofa dici- 
turquxfub vcrborum cOpendiofcu brcuitate plura 
conipk-ditur diurrfa tcpora , fcilica ztatis pupilla- 
ris,& adultz.ac maioris,vt plene dicctur in(ra in ma 
tcria copcndiofx fubftitutionis.Ethanc opinionem 
fcilicctQi dida fubftitutionon fit compcndiof3,fid 
pupilIaris,tcnccAIcxad.iij.coI.& lafon xviij. col.in 
di&a l.prccibus. In co vcro quod Bil. diccbat in tali 26 
fubftitutionc pupillari faifia iinc illis vcrbis,ii hzres 
crit,duis clTc fubftitutioncs, fcilicct pupillarcm, ex- 
prdlam,& vulgarc,quz non eft omnino tacita,prz- 
firi Dodorcs fcquanturipfum dicenccs,fubftirucio- 
nem vulgarc tunc in tali pupillari cotcncam no cfle 
omnino cacitim,fcd cxprciTim verbis gcneralibus, 
fcilicet n (ilius in zcace pupillart dccdlcric , Titium 
fubftituo.Nam contingcrc potcric, tj» iilius,viuo tc- 
ftatorcdcccdct, vcl poft cius mortcm ztatc cius pu- 
pillari durantc,& antc adita hzrediutc feu agnitam, 
& iicantcquam fit hjrcs patrfs. Et iic cotingitcafus 
huiu$fubftitutioni$vuIgaris.& itatenct Imo.hic,& 
Alcxan.in dida l.prccibus.in additionc Bai. cx quo 
fcquitur maximus (ruAus:quia cii talis vulgaris non 
Iltomnino tacita,im6 eft vcrbis gencralibus cxprcf- 
fa, dc ipfa iudicabitur (tcut de comprchenfa in brc- 

, uiloquo vcl c6pcndiofa,& pcr confequcns cxcludct 
macrc iilij pupilli ab illius fucceflione,ficut ea cxcju- 
dit fubfticurio vulgaris aut pupillaris cxprciTa : quod 
non faccret,(i dTct omnino tacita,vt dicctur inira in 
quinto principili articulo , tradando quintum c(Fc- 

24 ftum huius fubftitutionis. t Tcrtia cu fubftitutio 
vulgaris parrimcxprdla, & partimtacita , quod po- 
tcft contingere duobus modis. Primo, quod fic par- 
tim tacita,& partim cxprefla quo ad vcrba: qualis eft 
illa quz in brcuiluqua continctur, vcl cupcndiofa: 
quz{vtdidum eft}dicicurexpreil'a vcrbis gcncrali- 
bus, & tacita vcrbis fpccialibus , vcl iingularibus, vt 
fupracft dccUratum.Sccundo poccft c(tc partiiucx- 



preiTa , & parrim tacica quo ad cafus. Pro quo fcicn- 
dum cft,(^u6d fubftiturib vul^aris duos in fc cocinct 
cafus,fciltcct li hrrcsdVc nolucrit,& fi hzrcs dVe n6 
potucric. t Adco,qu6d eriam il fubftitutiocxprcfs^ 
invnum cafum(*i(fta,putain cafu,fihzrrscTenoIue- 
rit.cxtcnditur ad aliu cafum , fcilicct fi hzrcs dVc no 
potucric.& c conucrfo,fi fut in cafu impotcciz,por* 
rigiturad cafum notuntaris , ita qu6d in primo cafu 
fi hzrcsinftitutus nolucrit ciTchzrcs, vocabiturcx 
Yulgiricvpn (Tain illocafu : & li hircscflc nonpo- 
tucric , fubftitutus vocabitur cx vulgari in illo cafu 
tacita. Nam licct d\6ti fubftitutio quoad vcrba fic 
cxpre(Ta,tajnen quo ad cafu$,cft partim cxprdfa , & 
partim cacita. Ergo fubfticucio (impliciccr ftfta om- 
ncscafus comprchcndit:quia vctofinr.ilc cft,qu6d fi- 
cut teftator fibi prouiderc voluit f afu quo hzrcs no- 
lite(Te,ita «iam fi non pofsic , puta quia mortc prz- 
uentus hzrcdiutcm adire non potuit,vcl aliis modis 
de quibus fupra in fecundo aruculo principali.Qup 
cafu fubftitutus vocabitur, nifi caufam mortis prz- 
buiifct hzrcdi,quia tunc non admittcrctur,imu fub- 
ftimtionis fruc^u priuarctur,fccundum Barto.& do- 
ftorcs pcr iUum tc-xturo,in l.fi ab hoftibus. f. finali, 
in fin.lT.foluto matrimonio.Rcftat crgo, qu6d vnus 
cafus alium comprchcndit.Nam paria funt nolle, & 
no poflc.l.j.^ . vfus. fV.dc procurat. facit I. mulicr.fT. 
ad Trcbcllianum. & quud vulgaris fubfticurio in v- 
nocafu fa(^a,cxtcdatur ad alium, cft textus oprimus 
indifta l.fTnaIi.C.dcinftiturio.& fubftitutio.fccun- 
dum lcdutam Bartoli , vbi fubftituriu fida cafii 
quo pofthumus non -nafcerctur « cxrcnditur ad ca- 
(um quo n jfccretur , fcd hzrrdirjtc non adiu dcce- 
dcrct:quem tcxtum ibi,ad hoc pondcrant Barto. Sc 
Ang.& Gulicl.dc Cunco,in rcpctirioncdiftz I.prc- 
cibus.inprimaqu^-ftionc principali.& Rayneriusin 
tradatu fubftitutio.& Bild. in d.I.ciim pruponas.C. 
dchzrcdibus ini^itucndis. & ratio huius rcgulz eft 
duplcx. t Piima , quia in fubfticurionibus ficri dc- 
bct largi($tma intcrprcutio fccundum glof. & Do- 
d^orcsin dido i^.& quid fi tantxim. Secundacft, 
quia prnuifio tcftatorisin vnu cafum fai£ba,porrigi- 
tur ad alium,in qucm tcftator vcrifimilitcr prouidif- 
fct, fi de tali cafu cogttaffcc. cextui cft notabilis in I. 
Tirius.^.Lucius.vbi Barto. & cxtcri. (T. dc liberis & 
pofthumis.(acit l.talc padhim.j^. fin.iun(fta glof.ibi. 
i^.dc padis. ad hoc facit quod dccidit Bald. in fimili 
in I.humanitatis. vcrficulo , Quarto quzritur vtntm 
excmplaris.C.de impubcris& aliisfuDftitutionibiu. 
vbidicit,qu6d cxcmplaris fubftiturioincafuvniuf 
furorisfifta.porrigitur & trahitur ad cafumaltcrius 
furoris : dc quo plcniits vidcbiris infra in traAatu 
cxempIarisfubftiturionis,in tenio principaliarticu- 
loinfinc. Idcmin propofito noftro tcncntdomi- 
nus Antunius hic, Angcl.& Imola.in dida I. j. fi'. dc 
vulgari& pupilla.& cftcommunis dodorumopi- 
nio. nequcobftant fecundum Bartolumaliqua iura 

J[uz obftarc vidcbantur in concrarium : qudJ im^ 
ubfticutio Bdain vnumcafum non porrigicarad 
alium:&prim6 non obfbtl. patcr Scucrinam.iF.de 
codirionibus , & dc monftrationibus. quia tbi loqui- 
tur in Icgaris , vc plcnc dicam infri in vlrima fallen- 
tia.fcd aliud eft in fubfticurionibus,vc hic.vcl mcHilis 
fecundum Bsrtolum, quia ibi loquitur tn difpofitio- 
ne pcenalt.quz coccpta in vno cafu vclut odio(a,n6 
dcbet ad alium cafum extendi, argu. cap. odia.de tc- 
gulis iuris.libro fexto.fccundum l!noUm,in l.ex fa- 
do.lT.dc hzrcdibus ini^itucndis.Similitcr non obftat 

l.fi ci^ 
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l.fi cum doKm.| .j.fF.foluto matrimonioA l.como- 
difsimc.ff.dt libcrii & pollliumis.vbi prouifiofjda 
in vnum cafumon quo rliit cxprclfc difpofitum, non 
porrigitur ad alium non cxptcirum, qui co quod no 
hiit cxprclTus» vidctur in difpofitionc iuris comunis 
pro non exprcflo rcminfifll.Qjioniam illud intclli- 
gitur,q> non cxtcnditur ad alium cafum diflimilcm. 
Vcl mcliusfccundum Pitrum.Iicct conditio voiun- 
taria implcri dcbcat in forma fpccifica, cum tcftator 
tunc tantumcogitaui.rit dc forma, cjuam voluntaric 
appofucrit.I.qui hjcrcdi.& l.M3Cuius.ff.dc coditio.& 
dcmonfhatio. Attimcn conditio ncccflaria ad ipfum 
aaum.vcl cftcotu aftus fufficit,qu6d adimplcatur in 
xquipollcnti.vcrbi gratia.vt fubftitutio vulparislo- 
cum habcat,ncccrtccftqu6dinftitutusnon fithxrcs. 
). poft aditam.C.dc impub. & aliis fubftiturionibus. 
fi crgo cxprimitur vnus cafus , pcr quem non fit h{- 
fe$,puta fi noluerit, talis fubftitutio porrigitur ad a- 
lium cafum,fciUcct fi hxrci cfTc non potucrit,qui cft 
fimilis cafui exprcflo:quia pcr ambos cafus inftitutus 
non cft hjtrcs , & fic hi cafus cfl:..dualitcr fuiu fimi- 
let fccundum Bart.in dida l.Galius.J .& quid fi tan- 
tum.iij.col.vcl poflct alio modo rcfpondm ad dida 
l.comodifMmc. fccundu Barto. in dida 1. Gallus. in 
principio.quod aut prouifio in vno cafu exprcfsc fa- 
da, fi ad aUu tacitum cafum extcdcrctur, rcfpiccrct 
mutationc pcrfon* fubftitutx:& tunc verura eft ca- 
famomiflumnoncoprchcndi fub cafucxprcflo, yt 
ibi, aliisautcm fecvis,vt patet in quxftionc noftra,m 
■qua licct cafus volunutis tnhatur ad cafum impo- 
tcntix,& ccontra : umm f mpcr eft cadcm pcrfona 
fublrituti.quodcft notandum fccundum Alexand. 
quidicitmulta rcuoluifl"cdumfcmclin hocpunfto 
habcrct cofulcrc in quxftionc vnius comituus cmuf 
dam magnidomini inpartibus SiciU*. t P^t^r^* 
& clarius ideo in dift a l.cominodifsime.mftxtuno h- 
lij fafta & exprclla in vno cafu non cxtcnditur ad a- 
Hnm, vt in cafu omifloccnfcatur inftitutu» cx co , 
de fubftanria tcftaracnti patcrni cft , qu6d fihus cx- 
pnfsc inftituatur in aUquo,aliis prxtcritio filij nati 
rcddit icftamttum patris nullum, & prxtcr.uo polt- 
humiipfumnimpit pcrcius natiuiutcm : quia ulis 
inftitutio filij debct cfl-c formali»,cxprcfla & fpccih- 
ca, iu cb nonfufiiccrrttaciu, vt plenc vidilbs (upra 
in verbo , Jn tadem uftMunio reltn<jHtns. j. in tcrtio 
principili quxfito , & in tribus primis iimiutiorub. 
qaas ibidc* dcdi ad rcgula dicente , quod filius debct 
de ncceffiutc inftitui. Et idco ctia pofthumusin tc- 
ftamcnto patri» in vno cafu infututus(putJ.fi viuo te 
ftatore natus fiierit ) nullatcnus ccfcuir inftiuuus in 
•cafu omiflo,fcilicct fi nafcauir poft mortc tcftatons. 
Qtiiactia fi inftitutioinvno cafuexprcfl^i extcnde- 
rcwr ad .Iiuro,illa inftitutio in cafu omiflo no cflct 
expre(rj,fcdtaci«, qui non fufRccrct vt diaumcit- 
Idcolcx talcmcxtcnfionc fkccrcnon curauit inuu- 

• 1€ & credo quod hxc fit clarior & l^ndamcnulis ra- 
«o,qux dari poffit3dd.l.commodifsimc.vltraalios 
doaorcs.In fubftitutionibusautcmtatum o^mmr 
%tdta,quamm cxprcflum. Vnde no immcriio lubib 
wtioexprertiinvnocafu, vulitcr cxtcnditur ad ca- 

1« fom omilfum. t Hxc umcn condufio Banoli vidc- 
' licct,qu6dfubiritutiovulgarisin vno cafutadta cx- 

• tcndaturad alium,putd fi faSa fucrit in cafu nolun- 
^ •fari$,cxtendanirad cafura impotcntix , & c conucr- 

fb '. filfit in fcqucntibus caiibus. prim6 , quando pcr 
'•|alcm cxtcnlionem rcfultarct abfurdum, putaquia 

• *«ieliori$ conditionis cflct extrancus fiibftitutu*, qma 
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a tcftatorc minus dile<9ut prxfumcbatur,qu am infti 
lutus qui fortc eft dc dcfccndentibus teftatoris, vt cft 
cafus in l.fi matcr./. fi filius. fF.dc vul^ri & pupilla- 
ri.ad hoc facit I.cum arutifsimi. Cdc hdeico. & qug 
plcnchabuiftis fuper vcTho,SiMl^jHelthrrum»rirt' 
ntr. j. & latius vidcbitis infi-a in quiniocafu fallctix. 
19 tSccundo fallit, fitcftatorclcgiflct vnumindiui. 
duum dc contcntis fub altcro cafu cafuum contcnto- 
rum in vulgari fubftitutione.Quoniam tunc fubftitu 
tio vulgaris conceptain vno indiuiduode conten- 
tis fub vno cafu non porrigiiur *d aliud oppofitum, 
vcl difsimile , Ucet fubftitutio vulgaiis in vno cafu 
conccpta,alias porrigcrctur ad alium, vt vidifHs : iu 
elcgantcr dccidit Angcl.in l.j. /.j.fF.dc vulpari & pu- 
piUari.aIlcgit.l.patcr S.uerinam. ff. dccondiii.& dc- 
mon.vbi idcmtcnet, fubiungcnsidccoiifuluifleFIo 
rcndz.in taU contingcntia fafti.tcftator in fuo tcfta- 
mcnto dixcrat:fiIio$ mcos inftituo,& Titium fubfU- 
luo:& fi Titiusfuftitutus, mc viuo^dcccifcrit^fubfti- 
tuoScium.AcciditquodTitiusdcccfsit, mortuotc- 
fbtore : certc Angelusconfuluitcocafu non venire 
Scium vltimum fubftitutum ad hxrcditatcm, exco 
quia teftator coccpit fubftitutionc co cafu, quo Ti- 
tius fubftitutus dcccdcrct viuo tcftatorc: fcd fidecc- 
dcrct mortuotcftatorc.non cxprcffit, & confcqucii- 
tcr locus non crit fubftituiioni : allcgat icxtum cun» 
gIofl".indiaaI.fi matcr./.finali.&cit I.fi patcr.la iij. 
eodcm titulo.Iicct fecus c-ffet, fi tcftator indiuidaum 
noncxprcffilTct, fcd fimpliciter Titio Sciumfubfti- 
tuiflct.Qup cafu Titio moriuo in vita tcftatori$,aut 
eo mortuo hxredibus adhuc dclibcratibusArius ve- 
niret ad hxrcdititcm,& vocaretur fecundum Paulu, 
confilio cccincipiente , Faftum talc l<^iuir. de quo 
plenc in I.quandiu.la ij.vbi plcnc Banolus. ff. dc ac- 
quirendahircditate. Scd aducrtitii, quia nonob- 
ftanubusmotiuis Angdi, cgoput.ircm opinioncm 
Bartoli cflir vcriorcra , vt fcilicct fubftitutio vulgam 
fada in dfu , fi hxrcs viuo teflatorc dcccffcrit , cria 
locum habcat fi poft morttm tcftatoris moriatur, Sc 
econtra : ciim fubftituuo fac^a in vno cafu porrig»- 
tur ad omncs cafus fecundum Bartolum , in difta L 
prima./.primo.& difta. l.patcr ScTjerinim. & in I. 
cx fafto. ff. dc hxrcdibus inftitiKndis. & in I. ciim 
proponas. C. illo utulo.& diSa I. finalL C. de infti- 
tuuonibus & fubftitntionibus fub conditione hAii. 
& hxc opinio probatur pcr tcxtum didx I. Gallus. 
/.&quiafi tantum. vbi fubftitutio &aadc nepote 
in cafu raorus filij extcnditur ad omncm cafum pcr 
quem filius definit efle in potcftate tcftanti$,& nepos 
obuncatprimum locum.&fic prouifio faftainv- 
num cafum cxtcnditur ad aUum fimilis eflfcftus. pro 
qno facit diaaI.finaUs.C dcinftitut.& fubftitot. & 
dida I.cum proponis.& ita reperio confuluiflc Lu- 
doui.confi.lvj.tncipientc,Incafu piopofito, vbico- 
fuluit,(|> fitcltatorconcepit fubftiturionera in vnum 
cafum.fcilicct fi filius fuus in rcrum natura no forct, 
ulisfubftitutio nihilominus comprchendit cafum, 
quando ciTct in rerum natura,& poft aditam hxrcdi- 
latcm inpupillari xutc dcccdcrct. Allegat didam I. 
GalIus.J>.& qaidfiuntum.& diftaml. fin.Cdcin- 
ftitut.& fubftitu.fimiliterconfuluit Paului , confilio 
cxIviij.iiij.col.vbi conclu(Ut, quod fubftiturio vulga 
ris cxprclfa invno cafu,fdlicct poft mortem,Iocura 
habacriammortuoinft tutoinvita tcltatoris. Pro 
hac panc facit l.iam hoc iurc. fl\dc vulga. & pupilla. 
vbi cftcafu$,qu6d teftator facicndo vnam fubititu- 
rioncm vidcwr faccrc aliam. Quanto iginirfbrriu» 
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n in rna fubdicutionc vnum cxprimat cafum^vidctur 
aliumcompri.hcmlcrc.facitl.fl matcr. C. dcinftitu- 
tionibus& fub(litutio.& I.fi mulicr. ff.adTicbcIlia- 
nu. idco diccbat Raynutius dc Forliuioin tradatu 

30 fubllitationum I t quod fubdituiio cft muttam fa- 
uorabilis,adco qubd firmpcr intcrprcuri dfbct vi va 
lcat. Etfuit originaIcdi6lumGulicl.dc Cugn.inl. 
prccibus.C.dc impubc.& aliis fubditurionibus. rcla- 
tum a Bald.in dida l.cum proponas. C.dc lurrfdib. 
inftitucndif. nocrso fine caula incxprcfsionc vnius 
cafus fitad alium facilitcrcontc-Aura.l. fi fcruus plu- 
rium./.fina.fr.dclcgads.).& I. numis. tf. dc lc^aris ii). 
vnde in cafu nodro capictur fcnfus,vt fubftiturio ve- 
lut fiuorabilis fortiatur ctfcftum. quia illc cft fcnfii? 
Icgis,cui in dubio confonarc vidctur voluntas tcda- 
toris, cikm voluntas tcftands talis dfe przfumatur, 
qualisdciurccircdcbctfccundum Bal.in l.).C.dcfa- 
crofjnd.cccIc.Pratterci tcftatorprarfuminir cogita- 
rcillud,quod lcxdifponiticcunaum Bald.in dida I. 
prccibus.pcrI.fiduo.rf". jcacquircnda bxrcditatc.Or 
fLCc(l,qu6cl Icx difponit fubftiturioncm vulgarcm 
in vno cafu cxprciTam ad alium porrigi , vt di^o f. 
& quid li tantu.igitur ad idcm vidctur tcftator voluif 
fc : quod vcrum intclligaris,nifi aliascxprcls^ vcl ta- 
citeapparcrctdc contrariatcftaioris voluntatc aut 
mentc: quoniaro tunc fubditutio coccpta in vno ca- 
fu non porrigcrctur ad alium fccundum gloffam lin- 

f;ularctn in d.l.fi matcr.vt vidiftis fupra in j. cafufjl- 
cntix,& dica infri in v.cafu. itcm ficut fi patcr fub- 
Aituatpoftbumo,fi non nafcaturtalisfubftirurioha- 
bcbitlocum, ctiam fi filius nafcatur& dcccdat pupil 
lus. Sic crit c coucrfo,fi patcr prouidcat in cafu,quo 
filius nafcatur, vtdi6^il.fina.C.dcinftitu. & fubfti- 
tu.& ad hoc allcgat illam lcgemGulicl.de Cugn.quc 
fcquitur Raynuriusindidotradatu. Pro h.ic partc 
adduci potcft confilium Bald. rcl.itumaS.ilic. in I. 

31 quidj.C.dv pofthumis hxrcdibus inftitucndis. t I r- 
ftator inftituit vcntrcm vxoris fi mafculum parcr t, 
ci fubftitucndo Caium fi in xtatcpupillari diccdc- 
rct;fi verb focminam parcTet,proui Jit ci dc Icgiiima. 
Toft mortc teftatoris vxor prxgnans moritur, ita rp 
'cxfefto vtntrc mafculus cxtrahitur viuens qui dc- 

mH moritur : quzrcbatur an locus t (Tct fubltiturioni, 
attcnto qubd matcr non pcperit , & fubftitutio con- 
cepia fuit fub condirionc,fi matcr parcrct: & in hoc 
cafu nbn vidttur pi.-peri(re.l.anniculus.ff.de vcrborfi 
fignifi.crgo fubftiturio conccptain vnum cafum por 
rigi non dcbctad alium. TamenSalicctusrcfert vbi 
fupraBald. conruluiirecontririum : qtua cum tefta- 
torvcritrcm inftitu;rit omnino , ita qubd inftiturio 
fait pcrfcda , & quicquid adiungitur non fiiit nifi 
quxdam domonftratio,quaE no viriar, licet per alhid 
vcra cius notiria habcatur.I.Tirius.J. Lucius.tf.de li- 
bcris & pofthumis. Et hanc f quiturSalicctus in di- 
da 1. quidam mouetur, quia tciiatorinftituic vcntrc 
cx difpofiuoDc iuris communis , vt prxtcririonem e- 
uitarct.l. placct. ff. de Iibcris & pofthu. & dum adie- 
cir,(i malcalum parercchoc non fccit vt coditionem 
faccrctinpiiricndovcl nd pariendo,fed voluit quod 
qi|oquomodovcttTplcnus eiTcttdum nafccretur ma- 
fculusiille h jrcs cfTct.Et fic voluit foliim ficere difK-- 
rctiam intcT mafculum & fccmina. habico ergo cfFc- 
&u non curamus dc modo , vt di^a I. fi mater. cum 
fimilibus. Et eucntum porius cxptftamus qoam ver- 
ba.I.iij.C.de libcris prxte. & V]uia cx vctrc feSo qais 
dicitur nafci.I.pofthumus.fF.dc inofticiofotefta. & I. 
jl quod (licitur.ff. de libcr. & pofthu. t Prxtcrc« pro- 



uifio fada propter cffr^um ic vno cafu extenditor 
ad alium in fauorcm teftatoris> vtdida I. finali. ncc 
obl^at difta l.anniculus./.fina.ff.de vcrbor.fignific. 
quia difpofiuo dii5tx lcgis locu habct vbi mcns tel^ 
toris no repugnat,alias fccus,vt in cafu noftro,vel di 
catis aliccr,qubd aut fumus ccrri dc mentc teftatoris, 
&illafcruatur.autdubiiaturdccius mttc& volun- 
tate,& tunc auttcftator dixit fi nafcerctur.Qiio cafu 
quouifmodo prxdiiflorum dicitur natus, fciUcct fiuc 
nafcanir, fiucexfeSo vcntreextrahacur. vt dida I. 
quoddicitur. Autdixittcftatorn pareret : & tuc aut 
difpofirio ccftacoris tendit ad vriliutcm vcncris,dc 
cuius partu qu£ritur:& tunc quoquomodo vctcr vc> 
niat ad luccm , locum habet difpofitio, quia tefta- 
tor non curat de modo.fcd dc cttcftu.vt dida I.qui- 
dam. autteftacor nihil difpofuitin Tctris vrilitatcmf 
&tunc Quia illa condirio cenfctur voluntaria , noa 
cft mutnoilis a fua fbrma , fed fcruari dcbct in formA 
fpecifica.Quo cafu locum habebitdidca l.anniculu«, 
in fine.fccundum Silicetum in dida I. quidam. idco 
dicit glolla notabf.in di&i Lanniculus. qubd li lcga- 
t\ir aliquid mulicri fi pariac , tale legarum non dcbc* 
tur fi partus ex fcdo ventre extrahatur.Qupnia tunc 
falfum ctfct dicere , qubd pcperit. facit 1. quxrct ali- 
quis.eodcm riculo. Nam co tunc no quxritur dc vu- 
lititrpartus,autvctris,vtplcnchabuifti$ in vcrbo» 
Etfiboles i}iumgtft4i4tvi vten, tamcn dicic quis fi-> 
lium habere^licet ex vcncre fcdto cxtrahatur.l. etiam 
ca mulicr.tf. dc vcrbo. fignifi.idco fi teiUtor legaret 
Tirio centum) fi filium habuerit,confcquctur lcgacii* 
quamuisfilius dc vcntrcfcfto cxtrahatur. Priterei 
pro BalJ.& Silic.facit:quia tcftator dicendo fi vxor 
mca pcpeiit&c.confidcrauit fTequenri.im fadi>ctim 
frequenrius mulicrcs parianc filios,quam qubd ex fe- 
«^oventre nafcantur. idcodicicur idem quaudoex 
fcSo vcntrc nafcuntur: quia fi teftator dc hoc inccr» 
rogacus fuilfct, idem in vtroquccafu difpofuiflct. fa- 
cit glo.fingularis in vcrbo,confirantur , in dcmcat. 
vnica,dcrcrum pcrmu.& in cap.ij.dcfuppIcn.ncglL 
prxlat.& in cap.li quis diaconus.xxvj.difrin. & in L 
cale padu.f .fi.ff.dc pac.& in l.j. C.de hisqui.adcc« 
clc.cbfug.& in authen.C3fra,C.defacrofa. cccl.& in 
l.vnic.C.deraptu virgi.& incap.j./.fi quisnifticus. 
dc pace tc-nc.&tcx.fingularisj.fcirc oportet./.fi toM. 
ximc.fF. dcexcufa.tut. qux omnia locu habct in boc 
paffu^in quo tcfbitoris confidcracur arfc-dio,qui po- 
tiusvxorem affcd^auic paritura , quam in pucrperio 
morituram.Vndc rcftat vera concluiio,qubd fubfti- 
tutio in vno cafu quanuis indiuiduo cbccpta, porri- 
giturad alium,fccundum Baito. & communcm opi- 
nioncm,qux crt .rquior. proqua facitclcganscoiiii' 
lium Ange.confiI.xciijancip.vifis& infpoftis omni- 
5J bus. t Tcftator fubftituit in vnum cafum , fcilicct fi 
pofthuma nafccrctur vel plurcs.Accidit,qubd nulla 
pofthuma naca fuic:quxrcbacar an locusctlec fubAi- 
tutioni:idcm Ange. vbi s.confuluit , q> licet fub vik> 
cafu infubftitutionccxprclVo comprchcndatur alius 
cafus fui natura aptus comprchcndi , puta fi teftator 
dixerit:fi hxrcs cffcnolucrictunc coprchendatur ca- 
j4 fus, fi hareseflc non pocucrit,tciim naturalitcr nol- 
lc & non poile equiparcncut.d J.j.jf .vfus procurato- 
ris.fF.dc procu.attamc fub vno cafu cxprcflo no cora 
prchcdituraliuscafustacitusfuinaturano apcascu- 
prchfdi fub cxprcilb:& ita fiiit in cafu propofito. oa 
cafus fi pofthuma nafcatur, non cbprchcn^ic natura 
litcr calum fi non nafcacui: imoiUum pprius rcpcUic 
Yclut concrarium,allegata dida l.fin.iaeo cum tcha- 
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tor cKprcfsc fubftrhr^fit^fi poftliumn nafccretur.ta- 
lisfublHt.non c«enilitura(l cifum clirsimilc/cilicct 
fi non nafcerctur.vndc hoc cafli fubftitutus cKcludi 
tur.quod cft vcrum fccundu Anqc.ibi>dciuri5 rigo- 
rcfcd d^- x;]uitate & purititc confcicntis no foliim 
fubft-tntiis vocatur,fi pofthumi nifcaturiCjUJ dcmu 
mbriatur.fc J ctiam fi non nafcatur. Qtua fi teftator 
fifbftitutuminuitauit natapofthuma poftca mortua, 
codcm modo& cadc aftc^^ionc cum inuicnuic poft- 
hama no natj.Nam tnccncto tcftatorisquar difpofi- 
ifoneTTgit & gubcnj Jt,cft poti» attc Jcda,(]uam vis 
vcrboru.l.in coilitionibnsprimu locu.tF. dccondic. 
& dcm6ftrationi.& plcne habuiftis fitpri in vcrbo 

jj EidtmimpnbfrifufCcjmTtt.cxTcx m< diu.tEt nunqui 
iritcrprctatio t.intu val?t,vt mclior fcnfus cxiftat,(!i- 
cittcx.in l.iij.C. dc libc.prxtcr.adc6 rj» dicit Ani;cl. 
in difto condlio .rquu cflic ipfum fubftitutu vocari 
ctia in cafu omifto;Et ad hoc dctcrmtnandnm .raui- 
tls & vcrmis confcicntix non mordebat.Ni.cobnat 
ad.lufti p."r Angr.fupriin j.partc,dum diccbatur,(_p 
c"afus umiiVus non cft dc natura cafus cxprcfsi : quia 
ithocft dc catnixt cafuscxprcfsticx tjuo vcpit pcrc(> 
tTar!um,& eit mcntc difponcntis.vt s.diftum cft^fa- 
citglo.in c.humanum nus.j.dift.Nam aliasfequc- 
rctiir,tj> vulgaris fubftit.quar locu habct, fi inftitutus 
hxrcsnon fit,nnftquam cxtcndcrctur ad pupillar^- 
quipraifupponit pupillum cui pcr pupiilarcm fu:- 
ccditur^fuifTi.- hxrcdc,& in pupillari xtatcdt c. niftc. 
cam non eflc hxrcs & cftc harrcs fint contriri.i. & ta 
mcn contrarium cft vcrit3s,vc fupra oilcfum cft.Ad 
hocfacitdccifioBal. in d.l. hum.initatis.vcrfi. fupc- 
riusallcg.vbidicitjcpfubftitutiocxemplaris fafta in 
cafiifuroris,porri£;icurad cafumdcmcncix ipfiustc 
ftatoris cc^fancc fiirorc. Et hnnc opinioncm cinqua 
communcmtcncnthic Imo.& Florianus in I.j.fF. dc 
yttlg. & pupilla. licct idcm Imo. tranfiucrit ibi cum 
Opiii. Angcl. qdanuis dc ipfo non faciatmcntion-m. 

3<5 1 Ti?rri6 fallit repula noflrn itt cafu l.qui cx daabus. 
inprin.ff.diacqui.hxrcd.vbnroanJo pro partcpii- 
rJ,& (>ro alin partefub condnpnc inftituo h,Trcdc, 
datoci in dcfi'^ codinonis uibftituto:qui hxrcs iii 
^rtr pura hxrcdicitcm adiuit,& cc^iditioncp^ ndtn- 
tc,dcccflit,&ficiliam partc hxrcditarismoncprx- 
uchtus,pcndentc conditione adirenon potuicVjam 
tunc liccc prima Facie viderctur , cj» pcndcntc condi- 
tione inftitutionis hrrcs moricndo il!a portioncm 
tralmittcrcno potocrit.l.vnica. $. finautcm aliquid. 
C. dc cadu.tollen.tamcn iurc accrcfccndi appiicatnr 
Porrion' pur^ pcr h.rrcdcm quondam ij m sditx , & 
iJc fubfticutuscxcluditurrquii cafus dcficicntis con- 
(Kcionjs cxtcnditur ad cafum,quo infHtunis moritur 
conrfitionr- pendcntc,pcrillum tcv.qucm ibi fummc 

j7pondcrantBi!.Anp.Imo.& cxtcri .Vfodcr.tQiMano 



failit vbitalis cxtenfio rcfpiccrct odinm filijcxhx- 
redati,vt clcgnnter dccidit Bcnedi. dc Plumbirio ,"in 
rcpft.l.filii.s apatre.ff.de Iibc.& poflhu.pro quoal- 
Icgattcx.in l.GaIlus.^.tn omnibus.illo .o.tit.iunfta 
cfef.inl.pofVmortem.ibi, codcm rit. Scd Alcxancicr 
tbntra,dicensibi hoz non probari,ciim ibr non apa- 
tiir dcfubftitutionecxtcndcnda autrcftringcnda,f,^^d 
dcinllittirione.Etppfito quod dc fubflituiionc agc- 
retur, tamcn illiid ideo cftct , quia aliisinJuccrctur 
liiutatiopcrfon jr ipfios fubftituri quo cafu darfi cft 
cxtCT^fioncmnon fieri,Vt vidiftisfupra circaintcllc 
j8 ftom l.commodifsim?. t Qmntb l^illit dlcta rej^ula 
vti pcr talcm fnbftitutioncm fcu illiu5 extcnfioncm 
tracntrtur deexdndendo pcrfonammagij dilcdam 
■ ' • Tom. 2. 
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tcftatori : ?cl quxtalis eft , in qna nomaiftihi!ix& 
domus tcftatoris confcruarctnr.ctim taiis pctfona in 
qua nomc & arma icftaCoris cofiniantur, mapia libi 
(iilefta prxfumatur,quam fit ipfc fubiiirutus. Quo- 
nia co tuc licct in cafu fubftitutionls cxprrlli} vidca- 
turtcftator maiorc atfiiSiouc h.ibuifl'c adfubftitu- 
tum ipfumcxprcfsi fubflitucndo: cumquixilla aftc^ 
dio rion cft rationabili£,ncc xqua,nullatcnus cxti:> 
d.turad cafum omiflum in pcrciitio!Km nonunis,& 
dignitacis,fjmi!ix & domus c 'Ibtoris perpctuam.ita. 
fingtilaricerconfuluitPetr.de Anchar.fonfi.c«lvi). 
incip.Ex fcric tcftamcci collipitur.vbi fic <onfuluic: 
^9 tTiftatorinflitucrat filios mafculos n3fcituro5,& fi 
c-os lihc libcris mori coiingcrct , co cafu vxorc fuam 
fubftitiiit vulgariter,& pcr fidcicommiflum: fubdcs* 
tjf vbi lilios mafculos nafci non coringcrtt, fed filia 
vnicam vcl plurcs.-.o cafu diftam cius vxorcm hxrc- 
('c n vniucrfilcm inftituit. Et tali au(talibus filiabus 
prodotciurc in!^iturionis rcliquit ,quoddidacius 
vxordccI«r:^u:rit:& cum hociufsitcascflt tacicas& 
conti.' ntas.fr uri vcrb fuolcgautt quinc; folidos.Ca- 
tig't cf> ncc filij ncc filix nati fuerunt:cx quo quxftio 
refiiltabit non modica,an illa infticutio eo cafu c6- 
ctptaquo filixnafccrcntur, ponipcrctur ad cafum, 
quo Hlix non nafcercnttir, vt fic matcrtanqua fub. 
ftituta vocctur, an vcrb fratcr tcftatoris ab intcftato 
admictatur.qua fi illc cafusciuo filix non nafccrcncur 
^ tcftatorc omiflus , rcmanicrit in difpofirionciurii 
c6inunis,caduca fada fubftiturionc cx dc^du codi 
donis.Ecpoft mulca hincindcallcgata culudiimatr£ 
vt fubftituia noadmitti in cafu omiiro: fcd fiatrc le- 
ftatoris ab intcftato vtx:ari.Primb,propti r xquitaie 
n.ituralcm, qux fauct vtfi^atcr admittacur. quia iun 
dignitatcm agnationis prftulcrunc omni fucccdcnci, 
maximc vxori.qux non vocaturad mariti fucceffio- 
n'.-m,nifi in fublidium omni dcficicncc parcncda.l.j. 
C.vndc vir& vxor.Sccundo quia ciim Icx no admit 
tattacitam pupillarcmfubcxprcfla vulgari (-ontcn- 
t.imcontraniacrcm.l.fina.C.JeinftiA- fubftit.& (ic 
lex intcrprctatur vulgarcm fubftitutionc In vno cafa 
concvl^tam^vt alium non comprchcndat,fauorc ma- 
tris in m'.dioexiftcnris,vt d.l.fin.fccudum B.ir.mul- 
tb faniiis fic dcbct intcrprctari in fauotc fratrisco- 
tra vxorcteftatorijjVtfcilicet vYor non vocctui,fra- 
trc in mcdio cxiftcntc.cafus cft in I.in icftamcto. C. 
dc tcfta.mili, vnde licet volucas tcftatoris dcbcat prx 
omnib. dominari.l.cam quxftio.C.dclcgatis. tamc 
quandoteftaiorisordinaiio nonconucnit xquitari, 
ncc bonis moribus, ncc lcgibus aut ftatutis , nullaic- 
nus dcba extcndi,fcd foliiro iim Iligt co cafu:(]uo lo 
quitnr argumcncum glo.ciim quidam.ff. de liberlt Sc 
pofthu.& c.odia.dc rcgnlis iuris.lib.vj.Tcnibdiftsl 
coclufio probatur ex natura cafus omifsi , qui rtlin- 
qu't^ir difpofitiom iuris communis, fiue oniittatur a 
contTahcnte,vt!.fi ciimdotc.fF.fol. matri. fiuc omic- 
tatiir itcftantc,vtd.l.c(')modifsimc.fF.d.. ltb.& p«ft- 



huinis.fiuc a principcrcfcribentc,vt inc.fufccptuni. 
dcVefcript.lip.v j.fcd cafus qao filix non riafccrcntur 
^uit in cafu noftro omiflus a tcft.iiore , ita c]> in eo fi 
contiiii^crct no prouidit.ergo rcliftus vidctur difpo^ 
'fitioni iuris c6mnnis,fccunduqua vxorc tcffatoris 
•cxrlufi,fratcr nome domus & arma portis atimitta- 
'tUr,& voccturab inrcft.Namrafusconrinccnsprx- 
t r ordinarionc difponcntis, ctia fi in co cfll-t maior 
"rario difponfdi: nunqua induditur fub difpofirionc 
fecundum Cyn.in l.quod fauorc.C.dc lcgt.& not.iri 
c. quamuis & in c.cut no dc faccTdoulLdc prxbcnd. 

cc iiij lib.vj. 
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lib .vj. Qjattb J J przmi(Ta facit opiimi ratio , quu 
cum quxritur in c jfus omilTus habcatur pro cxpfcf- 
fo c JcMiturcp quido cxpriflVuj cft per modii coH' 
ditiom'$ voluiarix,uliJC4ruscxprdTusd:bct implc- 
riin foani fpecifica.l.qui hrr di. & l.Mruiu». ff. Jc 
condi.& demo!lr.fceundam Bar.& Bal.in d.I.Gal. 
Itu.^.&qut l C\ tdtiim. fcd cafus quo filia: nafccrcnf 
fult coditio fubftit. voluntaria cx mcra tcftatoris vo- 
luntatc adicfti:'-rgo implcri dcbct in forma fpccifi- 
C3,fcilicct fi filir nifcnnrur.Ncc obftat.l.penul.f.dc 
ventrc infpici. & l.Thais. Spcndophonis.ff.de fi- 
dcicomif. libc. quia loquit in vulgari fubfti. Jimpli- 
citcr conccpta.qui vt didu cft , coplcditur omnes 
cafus: vcl loquitur in vulgiri coccpta in vnu cafum, 
cilm non fupcrcftpcrfona,cui lcx mjgis faucat, aut 
e.|uitaj auam fubUituto,fcd in cafu noftro fup^rcrat 
harcrtcft«oris.vid.l.j.C.vndcvir& vxor. Attcnto 



omniumf.r(; doftorum Papicfium, apud quos ma» 
ximr authoritatis crat,cu multis annispoftca lcgif- 
fct Paduz,redicn{ Papiam in principio fui aducntu*. 
publicc pollicitus cft,fc vcllc rcfpoJcrcdcquoIibcc 
in matcria vlcimarum voluntatum.Ei ciimdominus 
Bildkibi prifcns cflct.intctrogauitcum diccns , vbi 
habcmus nos , fubftitutiovulgaris fafta in legato 
non comprchcndit nifi cafum fi noluerit,& non ca» 
fum fi no potucrlt? Brcuitcr illc dominus Philippus 
obmutuit : coram quo Bald. tunc librum apcruit & 
lcgit tcx.in d.l.patcrScuerinam. vbi dc hoc cft cafus 
fccundum vnam lcftura. Ex quo illi cathcdranti rc* 
fuluuit magna confufio.Kunqua alicui confulcrcm 
quantumrunq; profundi(simo&cxpertoviro,g>t»> 
lia prifumcrct.quonii finis taliu nil aliud cft quim 
Babylon , quod intcrprctatur confulio , iuxta iliud» 
Szpc cito ruit,qui fupcr aftra volat. Nam multz U> 
tcrac intci du qucm ad infunia conuertuni, vt dicitur 



quimmaximc.qtiiainipfo&novxorcconferuatur . o t. > 

dignitat domus & fkmilicnomc.quod ficri public^ 41 Aau.xxvj.t biccu» cotigit Alano dcParabolis.qui 
vtilecft I. j./.prn.ff.dc vctrc infpic. Q£arc cocludii citota poliuonem fidci »11 paucis c6pleae-s tradcre 



j.f.pcn . . _ 

in pr.rdivfto confilio,tji cum illc teftator cffct dc no- 
bili gencre & antiqua domo,cuius nomc & dignita- 
tcm cofcruari expedicbat,fati$improuidc & vxorii 
amorc bacchatusincambonorii fuoru propriaatc 
cotulit.cum fufriccrct ( vt pcr difcrctos maritos ficri 
confucuit ) iotcgrum vfumfi-uftu bonoru relinqui. 
Vndctalis improuida difpofitio ad aliu cafumcx- 
prdVum cxtendi nondcbct. Ad hoc facit quod fuit 
diftum fupra in primo cafu fallent. rcfercndo gl.& 
Bart.in diftal.fi nsatcr.prarmifTfdccifioni.cumqua 
tranfiuii Alexad.in d.l.j.ff.dc vulga.& pupil.cogruc 
applicaturali» quz fiiit Io.And.inaddi.Spcc.tit.de 
tefta.^.in primij.in fi. vbi cafum fibi nouifsimc oc- 
40 currentc fic narrat,& dtcidit. tTcftatorfanustcfta 
ri volcns,vcntrcm vxoris,id cft,filiu primo nifcita 



vellet,inpublico obmutuit. Sic DimoftlKncsGrz- 
corum princcps oratorum , dum in pubticum ipud 
Philippum Maccdonum rcgcm orationc hnbiturut 
conu ni!rct,necverbuquidcpro&rTcfciuit.Sic Lu- 
cius Craffus patcrnam vlturus tniuriam cum apud 
Quintum Maximum aducrfum Cneum Carbonem 
caufam aAurusforct,fic turbai' cft, vttota caufam 
oblituspeihibeatur. Sic Cneus Sicinius proScruio 
Mruioapud prrtorcm Romannm virumclarifsi» 
mu difturus,idc palfuf aflirmatur. Omitto <f Slii" 
cu Ciceronem in caufa Miloniana illa tanta dicendi 
fclicitas omnino dcftituit. Przterea , g, Thcophra* 
ftus Philofonhus cloqucrifsimus apud Alcxandrum 
rcgc veiba fafturus nihil cffari potucrit : fic Petnis 
Baylardi publiccfc iaftas dcquacuq; legepcrfeftu 




pofthumuCQui dcmu intra pubcnatc deccfsit, ma- 
lcr & Caiusd:- hxrcditatec6tcndunt:quzritur quid 
iuris ? Dccidit fubftitutionc dc filio nafciturofafta 
inutilc ipfo no nato.tf.dc rcb. dub. I. vtrum.in prin. 
& rf.dc Icg. j.I.fi duobus./. fi. & ff.vndc cog.I.j.Jf . fi 
quis proximior. Ipfa crgo inutilis alia vtilcm facerc 
no potcftjrgu.l.nullus.C.dc dccurio.Iib.x.& l.fi in 
vcnditionc. rt".dc pcric. & comojci vcnd. Prztcrci 
diftusCaius n5 f jit fubftitutus filio tcfhtoris prim6 
nafcituro,fcd fccundo nafcituro , cum crgo fccudut 
natus n6fiicrir,& fic r»unquahxrcdit3tc habuit, di- 
ftus Caius ci fuccedcrc no pocuit.£i iu pcralias ra 
tioncsmultai&cfiicaccsdccidit ibi diftamtjuzft. 
qu.r rueriit 01dr.c6fiUlxxvij.incip.Tcftator in fuo 
tcftamcto.vbicandJqu«ftionc dccidit& fimilitcr 
; loa. And.alias plurcs huic fimilcs in d. addi. tSextb 
fcfundum alicjuos fillitdifta regulain fubfti.vulga- 
ri fafta in lcgato;quia noncomprchcnditntfi cafum 
cxprdTum, fcilicet fi noluerit, vi cft cafus fingulatis 
fccundum vnam lcfturam in d. I. patcr Scuerina. flf. 
de condi.& dcm61lr.& fic nonporrigiturad cafum 
fi no potuc rit.ncc ecoucrfo.vt ibi.quod fccuscft in 
hzrcditate in qua vulgaris fubftttutio in vno cafu fa 
ftaaIi«mcomprchcdit, nc ccfbtormoriatur inicfta 
tus.l.cum proponas.C.de hzredJnftit.vndc in dift. 
l.patcrSrucrina.Paulus rcfi:rt,& fuitprzfcns,tj>tc- 
porc quo illuftris Joftor Bal.lcgcb.ii Papiz, quida 
douunuc Philippuidc Rhcgio,quiiucrat przccptof 



tali qui hoc przfumit vulgb dicitur , /Itfthtcn Gmr- 
pMiAcv^Q Valeriui lib.viij.citu.quz cuiq; magnifi* 
ca contigv-runt,ficdicit,Go^z vnb Leontino fla 
diis litcrarum & ztatis fuz cuftos przftiti , adeo vc 
primus in couentu pofccrc , qua dc rc quifq; audire 
TcUet aufus fit,vniuerfa Grzcia in rcmplo Dclphict 
Apollinis ftatua folido cx auro pofuit. ciim cztcroi 
tum ad id tcmpus auraias colIocatTct,id eft argctcas 
auro dcfupcr teftas. Hzc illc. ] Nam tales qui alta 
przfun)ur,in modicisGcpedeficiunt, vtapertointcl 
lt^at,c};omnis fapictia a domino Dco cft. Ecclefta^ 
ftic.& Sapien.x.dicitur,Sapicndam pr^rcunres no 
tantiim in hoclapfi funt,vt ignorcntbona,fed &in- 
fipientiz fuz reliqucnint hominlbus mcmoriam, vc 
in his quz pecc3ucrut,nec laterc potuifTcnt. & Hie» 
remi^ x.Stultus f^ftuscft omnishomoi fcictiafua. 
Idcirco dicitur.j.Rcgu ij.Nolite loqui fublimia glo 
riantcs, quia Dcusfcicntiaril cftdominus.Namqui 
in cogitationibus fuisconfidii,impic agit. Proucrb. 
xij.de ulibus profcftb dicitur Efaiz xlvi j.Saptentia 
tua Jcccpit tcquia dixifti in cordctuo,ego fum.Ob 
quod dicitur loo v.C6prehcn Jam fapientcs in aftu- 
tiaeorum. £c Efaiz xxix. Pcrda fapieatiam fapicn- 
tum:& prudecia prudctiu rcprobabo.j. ad Corinih. 
& Pfalmift.xciij.Nouit dominus cogitationcs homi 
num,quonii vanz funt.Ncmo igitur (dicit Apofto- 
lus j.ad Corinth. iij. ) glorictur in homiiubus : fed fi 
quii vidctur fapics inter Yot,fhtlcus fia(,n fit fapiet. 

Sapieo^ 



fubjtixutio, 

S.ip'tnti,i cnimhuius muji ftultitiacftapud Dcum, 
vtibi:quia rccunjuin cum, ad Roitia. viij. Sapicntia 
carrm inimica ell Dra;-i& prudentia carnis mors.^ 
ad Colo(ren.i).cap.dicit: Vidctc nc quis tos dicipiat 
pcr Philo^ophiam , (jua: fciincia cft hominum ah'ud 
non crcdcntium, qulm quod fcnfu patit.dc talihus 
profcfto qui cndunt (c /apteiltcs in omni fcibili.co- 
cJudiiidcm Apollolus ad Romnnos prmo a. £ua- 
nucruntin co(;it.itTonibus fuis,& obfcuratunl crt ih- 
fipicns coccorumrdiccntes enim fc fipicntfs , ftulti 
fafli funt.& Efaiac quinto , \x qui faplcntcs cftis in 
oculis vc(lris,&: corim vobi 'mciipfis pnidctcs; quia 
nodcbcc quisclicprudc-nsapud fcmctipftim,ad Ko- 
manos duodccimo capit.Prout exeplo noSis demo- 
Arahjnt lcptcm olim Gricii fipijntcs:i]ui ttculum 
& ptxmifi fapicnciz cullibct eoru rucccfsiuc oblatii 
addcam A.>ollincm tranftulcrunt , lumma animi 
mo lctationecogno'"cetcs,non hominibus,fcd D:?^ 
Toli hoc c-flc tribunidii. Nam ciim MiKlij pifcatorcs 
vclrriculu.id cft,retc in flumc iaftlre vcll; nt.iaftum 
Hlud Vv-ndidcrunt iuxta l.fi iaAum rciis. ff. dc adio. 
rmpci. QuoextraSo non pifcc$»fcd mcnfamacni 
pondtris aurti c.ipta vifj cft. Emptoribusdirctitus 
[uain tffcqui iadum ictisemcrant. Pifcatoribusln 
contrariu,q lod non aururo,f(.d pifccscapi r«e cbn- 
fuctos vcndid'frcnt.fupct quo lite ona, 6c quia dc tt 
inaudicaiiouitcrorta& magni valorls quitcbitur, 
addeum Apollincm,cuius fimulachrum apud Dcl- 
phos rifponfa dab.it, dclata:c6ccndent<bus (lc refpo 
dit,Phczbu dctripodc,id cft.mcfa aurca tripcs pifca 
U rogius .Milciia pubcs: Huic tripodc addico cuius 
fapietia prima eft,{d cft,maxima & fummt. Dc quo 
Valerius lib.iiij. titulo dc moderatione animi, poft- 
<}uam Pittaci fapicntiCsimi PhiIo(^>phi mcntionc fc- 
ccraC:Huius,inquit,viri mcciofubiicit,idcft cogit vt 
defcptcm fapic^ntu modcrationc refcram. a pifcato-' 
ribus in MiK lia rcgione vcrri.-uIC trahentibus , qui- 
.dam iaiftum cmcrat.cxtrada dcinde magni podcris 
lutca Dclphica mcra,oRa cotroucrflaeftillis pifciu 
fecapnirii vendidillcafiirmmtibus , hoc fcilicct cm- 
ptorc fortunx duftus cmillcdicccc. Qiu cotcntione 
proptcr nouitatem rci,& magnttudincm pecunix ad 
vniucrfum cius ciuitatls populum dclata,placuit A- 
poUinc Dclphicu confuli, cuina adiudicarl mcfa dc.* 
Dcret : dcus rcfpondtt illi eflc dandam,qui fiipicntia 
cattcros prxftarct. Tunc illi fcilicctcontcndcntes, 
Thalcti fcilicctillifapicti philofbpho mcfamdcdc- 
runt.Illcccfsitcam Biailti, Bia.t Pitcaco,is protinus 
llij dcinccpsq; peroTOniii fcptcm fapicntum orbem 
ad vliimum ad Solonem perucntt,qui & titulum am 



plifsim.r prudcntiac & prarmiu ad ipfuin Apollincm 
(ranftuIit.Hic illc.Hanc menfamdco Apollini qui 
deitkfanictizdicitat, tribuum & confccratam pfu 



rcs philofophi vid^rc affcdarlint , &: tcrras multas 
peragrarut,& intcr cxtcros ApoIIonius,de quo bar- 
batus ilic Hicronymusln cpiftola ad PaulinG ftc di- 
cit , Apollonius fiuc ille mlgus vt vulgus loquitur: 
fiuc Philofophus , vt Pyihagorici tradunt,intrauit 
Perfas,pcrtrafiuitCaucafum,Albanos,Scythai,Maf- 
fagetas:opulcntifsima Indiz rcgna pcnetrauit. & ad 
extremu latifsimo Phyfon amnc tranfmifTo pcrucnit 
ad Bragmanas.vt Hiarcam in throilo fcdcntcm au- 
reo, & de Tantal j fontc potantcm iritct paucOidi- 
fcipalos dc natura,de moribus,ac de curfu dicrum & 
fidcrum audirct dicentem. Indc per Aclamitas , B;- 
by lonios,C j Idxos, Mcdos, Afl y r ios, Partho$,Sy ros^ 
Phceaiccs , Arabcs, Paleftinos, reuerfut ad Alcjtaa- 
Tom. a. 
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driam,pcrrcxit ad Acthiopiam, Tt Gyranofof hiftas 
& famulifvjmam folis mcnfam vidercc in fibiilo , id 
cft, litorc fabulofo in quo erat tcmplum Dclphici 
Apollinis. Eccc,*doaiini,qu3nta pafsi fuctunt 'olim 
vctercsprofapientii, qua adcpta hon fapichtcs fc 
dixerunt: fedfoli Deb titulum fipicntixcum iiliut 
prxmio rctulcrunt, quia vidiftis fupra dicentcs fe fa- 
picntcSfftulti fadi funt.Contra qucndam fcholarrm 
ploriofum inanis glorix cupidum mouctur g!o. in I. 
cu ca.C.dctranfjft.P.xfumpfit enim f3perc& nihil 
fcicbit: atta com'cabat,& fcmpcf rucbac, noh confi- 
dcranS quod alini dicit Apoftolus, Koti plus faperc 
quam oportcatfdpcrc,ft{i fapcre iA fobrictatc: quo- 
nia intcrdum tanra prxfirtim inufitata fapcrc vergic 
in df t. imentum.vt dc quodam n Arrt Ifidorus vt ha- 
bctur Hbroxvj.dcpropiicta.rerum,propcfinc-m , iii 
capitu.de vitro.Q^ vitru fui natura fr.^gile & facili- 
t( r ftani/ibilc fcccrat flcxibilc , & malko reparabilc. 
Vndcphialam coram Tyberio Cxfarc dc uli vitrd 
fada proiccit !n tcrram:quam non ruptam fcd plica- 
tam cum m^lco tcparauit & cmcndauit. Qiicm iuf- 
fit Cxfarilicodecollari.ncdumhoc agnitum ficrct, 
aurum pro luto habctetur , &r omne mcwllorum pre 
tium vilc crcdcrctur : quia re vcra fi vafa vitrca non 
^artgcrentur,meliora quam atirea putaretur, quia ad 
potandumauri &: argcnri metalla dcpcllcrc confue- 
uit.Vidc quf dixi dc vitrofuprl eodcm fupcrvnbo» 
adie&f impuberi.loqucdo dc modcftil lingux illius 
rcftcnationt. Sxpc enim qlii talia gtoriofa fatagunti 
artc propria pclrcutiuntur & pc rcuht i quia mala mc- 
te & inani gloria mouentur , vt Pcrillo rontigit tctiw 
porcPhatarisA??rigcmini tyranni orltoris & decla- 
matoris ornatifsimi,cui cum PeriHas ille xris ingc.< 
niofifsimus artifcx amicifllmus eiict , cx Athctiis A« 
grigcntum ad eum venit , vbi cognita hominis fxui- 
tia Vtcldcm placcrct,& fc fingulariperitia dontu ic 
cmin.ntisfjx artisfcientii oftcndcrci, ex ire uu- 
rum ariitictolifsimum fabricauit , & in eius latere ia- 
nuam pofuit , vt reus in co ihclufut fubicdis ignibus 
torqucrcturratque ica fonus vocishominist!xclaman 
tis.non gcmicushomini! , fcd bouismug-tus vidtre- 
tur.Pio quoinuento cum munus abcodcmqui no- 
uis tormcntis d^ledabatur poftulaflct , illum includi 
iufsit , & fuppofitis ignibus primus artifici) fui vcril 
prxbuit expcrimentu. dicccc Ouidio j. dc irtc aman- 
di:Et Phaliirit tauro violcti mcmbra Perilli Torrait: 
inR liit imbuitlUthorOpus. Poftea fubiungens: Nec 
chim lcx xquior vlla cft , Quam hccis aniticcs artc 
pcrircfua.Nolitc Igitur eirc,fratrc$cl'.arifsimi , fimi- 
tium Rituonim fedatoresrfed pro talcnto faplentix 'k 
Df o Tobisdatx dcuori oratorcJ , ei ^ratia tcddentci 
cxiftcrc &: fapicnria comuni fcmcica omnicuriorita- 
tc contend eflc.Ncc fchinri quf vana funt, Im6 talil 
qu^rcntibus no cft rcfpondendu,f>.d potius dcridcn- 
dum,^outdc quodahi rcf.rt Aurciius Auguutnui 
libro xj.Confcfsiohu, quxrentc quid faqi^b^it Deus 
dntcmundictcarioncm. Cui dcriforic fiiitperqucn- 
dam prudcntc rcfponfum, qu6d Dcus tunc ticicbac 
igncm ad ipfum fatuum comburendum i &; cos qul 
m&tcrias arduas intcllcdum humanum tr.-^nfccndcn- 
tcsinquircrcnt. Ncc pcccauitillc fic refpodcns qux^ 
ftioni fatux,Iicct falfum rcfpondiflct : imo laudatuC 
ibidcF.facit I.Domitius Labco.ft'.hoc titu.&c in I.ti. C. 
d^ lcgib.de talibiu dicit fummus Impcrator: Eorum 
vanamfubrilitatcm tam rifimus,qulm dctcftand.ihi 
cffe cenfuimus.Facii capit.j.dc rc nunti.itio. libro v j. 
Atumch Dcus tunc,dicit Auguftinus non erat ocio- 

(C T f«^ 
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fus/cJ nobllcs habcbatintcIlc<Sioncs,& bcatas cogi 
tationcs. Sic multl pcricrunt d - corporis foFtitudinc 
prirurncnKS , vt iMilo Crotoniatcs»& Polydamas 
atlitcta,4- quibus Vale.lib.ix.titu.dc mortc non vul- 
parijinfi.Iungi. inquit, iIlosqubs& ^pofitu & cxi- 
tus paresfccit. MiloCrotonin:scu itcrficicsqucr- 
cu in aoro cuncis aJa<Sis f»rCuT( vi<ii(r.t , frctus viri- 
bus jcccfiit aJ camjinfcrtifquc m.inilius diucllcrc,id 
c-ft,in,duas partcs arborc qocrcii diuidcrc & f. para- 

rc conatus l ft. Q^s fcilicct manus arbor cxcufsis fc hzrt s.puti quia repudiauit hxrcditatc, vcl lapfum 
ciincisin fui naturi rcuocata coprcfsit, ciiq; fcilicct45 cfttcmpus advuntiiram. tEt inr lligo , (j>rcpudia 



crit pcr fcjVcl mutata conditionc; puti, quia c(fc5us 
fcruus aliumfcilicct dominumharrcdcm non f^ccrit. 
Inhanrcdcautcminftitutocjui cftalicniiuiis przdi- 
fta virba iniclliguntur.fi aliii hjrcdc non fcccrit,vcl 
ipfe mutata conditionc hxrcs non rrit.l.iij. C.Jchz 
rcd.in(\it.& l.fi pater.(f.ilIocod.tit.Pro cuiusintel- 
lcvSu colidcran Jum cft, quod .id hoc vt locu habcaC 
vulgiris fuhftitutio,oportc t , <^ d.ficiat fpcs in(litu 
tionis,vtfciIicctinftitutu$no Iiihatrc$,m c pofsttcf- 



NriIotn:-roanibusrctcntu&. captutot pymnicis pil- 
mis,'defl coronis viftofix aliis aiT quutis, laccradu 
fjrispr c'niir.ItcmPol)damasathlcta tcpcftate fpc- 
luncafubirccoadus, nimio&fubito incurfuaqux 
Libcftda ca ac ructc cftcriscomitibus fiiga pcriculii 
cgrvfsis folus rc(litit,tanquam hum ris fuis totius rui 
nx molc fuftc'taturus:potcntiorcfcd pondcrcomni- 
corporc humaiio prclTus imbribus pct tim latcbram 
dtmcntisfjri fcpulchruhabuit. hic illc. Poflunt hi 
prxbeic documcntu nimio roSorc mcbrtft-um vigo- 
rcin mcntis hcbefccrc,qu^ fi abnuctc,id cft, rcnucnte 
mtura vtriufq; boni rcilic<ftroboris& vigoris Urgi- 
. tioncm.Nc fupra mortah m (it f.Iic!t.n(.m cundcm & 
v.ilcntifsirniini & fapicntifsimu cflc.Ex quibusclarc 
moftr^turinroborccorporls autfapicntia humana 
nontfTc confidcndujfcd aDco omncauxilium,quia 
yix m^g"u i\pcriiuriiigcniri (Ine ir.ixtura d.-mcntix. 
*^tD : riodra autc m3t?ria,an fubflitutio fida in v- 
lio cifa porrigatur ad aliii viJcatis latius pcr lafo. in 
d.l.cii" proponas.C.dc hxri..inft. vbi dar^ loquitur. 
& iii J.l.j.t^.dv vulj»3.& pupil.vbiconcIudit,qubd in 
lcgatis (icui in harrcditatc locu ha^ct r».pula , cj> fob 



ucritomni iurc, fcilicct prxrorio & ciuili vcnirccx 
tcftamcnto/c cundumBart.inl.j. pc nult.col. ff. cod. 
nam (i rcnuntiarct a Jirc dc iurc pritorio ex tcftamc 
to,cum vfquc aJ xxx.annos vcnirc pofsitdc iureci- 
uili pcr tcx.in I.Iicct.C. dc iurc dclibc. non admitrc- 
ret fubftitutu$,quicquiddixciitglo.in 1. fuum.C.de^ 
iurc dcl bf.quim ibi omncs rcprobant. prA'f.mnv 
Bar.in d.l.j.i in I.ncc his.^.hxrcs inffitutus.fKdcac- 
quir.hzrcd.Pau.& lafon.inl.iij.C.Jc impub.&aliis 
fubfti.O[>Qrt t cnim antcijita fubrtitutus aJmittat,cj> 
inflitutus fitomniiurc cxJafuscx tcftamcnto adirc, 
& (j> hxrcditatc rcpudiau.rit : quo cafu crit omnino 
cxclufus fccunJu B.irt.in J.f .hircs inftitutus. Alio- 
quin quan Jiu fp; s cft , i_j> inftitutus clfv pofsit hzrcs, 
vulgaiis fubftitutio locu habcrc no potcft. I. quaJiu. 
tf.Jc acquircnd.hircJ. quod cft vcrum quandiu po- 
tcft & vultc^fc hircs cx tclbmcto. fi autc' rcpuJiarct 
cx teftamcto cxprc-fsc,vi I tacitc, vcluti adcundo hx- 
reditatcm ab intcflato, tunc locus cffct fubftitutioni, 
cum vcrba ipfius fubnitutionis verificcmur. Si hxrcs 
non crit,fcilicct cxtcftamcnto,vt cft cafusinl.filium 
cmancipatum.vbi An^clus& Imola.fF. dcacquircn. 



ftituiio in vno cifu fa^Sa , alhim cafum coprchcnJit, 4*^ hzrcditatc. t Non cnim fufhccrct ci qubd dfct hi- 



ciim in Icgatis (icut in hxrcJitatc fiiri pofsithgc fub 
ftitutio vulgaris.l.vnica.in finc.C.Jc cadu.tol.& I. vt 
h.rrcdibus.fF.dc lcg.ij.Ncc obftat fccundum cum d.l. 
patvrS ucrina.quia non loquitur in fubftitu. fcd fiit 
ibi ti anflitio Icgati (afta dc vna pcrfona in aliam , in 
pocnam ciu$,qui par;'rc noluic conditioni.Nam filja 
ibi ijubcrc noluit. Vndcin cius pcrni lcgatum ciau- 
fcnur,& in aliii traiisfcrtur.i Jco cafus ll nolucrit non 
coprchcn Jit cafum (i no potucrit in con Jiuonc Kga 
d noncxprcffum.Cuius ratioefl Jupk x.Prima,quia 
cum tranfl.itio Uv.M fi.it in ptrnam: cortc in pam- 



rcsab intcft.ito , fcj Jcbct c (f.- h.ircs cx tcflamcnto, 
vt fubf\irutumcxcluJ.it, vtibi.Alitcr&aliasfubfU- 
tutus vulgaris cafum intcftati cxcfudit , nec ad alios 
fincjhzcfubfliturio fit,nifi vt tcftatornonmotiatur' 
intcftatus: d.l.iij C.dc impubc.& aliisfubftic. quod 
c(t verum , nifi tdlator aliquc fubflituiflVt, cafu quo 
lcgirimi nccextcftamcnto, ncc ab inteftato fuccc- 
dcrcnt. Qma tunc fubftitutus caufam intcftati non 
cxcludcret, tcx.cft linpulciris in 1. (i quis ita hawcs in- 
ftituatur,'ilcgitimus.fF. d. hzrcdibus inftitucnd. fc- 
cundum .Modcmosindida I.iij.Ethoc cft adcb vc- 



libus dwbct licjuiJifsimc conllarcj.in tcflamctv la.ij. 47rum , t fcilicctqubJ hircsdcbiat hircditatcm ad 



ff.Jc condit.& Jcmonftra.quam ad hoc profmgula- 
rt alLguBild.in c.j.qualitcr dominuspropric.priuc 
tur.S.'cundaratiocft,quia cum ibi tranllatio (iiri dc- 
bcat in p{E(iam, (i nubcrc nolucrit, vbi non cft dc!i- 
dil,prouc no cft,quando nubcrc no poicft:pcr cofc- 
qucns non d>bLt ibi rtfc pocna I.aliuJ cft fraus. ff. Jc 
vcrb.fig.& it-i a J illii tvX.dicunt ibi Bar.& MoJcmi, 
& Bil.in J.I.cum propona.s.v!ti. col. & iftccft vmis 
inicllcttus a J JJ. patcr ScULrinam. iun^o cj> cbJitio 
lcgiti fc-ru.iti Jcbct in forina fpccifica , & ciiam dcfi- 
ccre.Lqui h crcdi.& l.,V1iuiu$.fF.dccondit. & demo. 
& ficcondit.o qug JcficitpcrnoIlc,nopoteft vijcri 
dcfccin". pcr non poffc, vt ibi. An autcm fubftituuo 
▼ulgaris collata in vnii tempus extcnJatur ad cafum 
altcriu5tcmporis,dicatis{j>no,pcrl.fi itaquis. ff. dc 
vul^a.& pupi!.& not.pcr Bart.ind.!.n matcr.^.j.iI!o 
^^eo.tic. t Q^ntb principalitcrquircbatur quis fit 
cficftus vulgiris fubftit.& rcfponJaur cj» hzc vul- 
garis fiibllit.rcx habct cffirftus. Primus cft , quia in 
hominc Cui iuris hircJc inftituto illa vcrba fubftitu- 
tlonts : li hzrcs non crtt, intclliguntur , (I hxrcs non 



rccx tcftamcnto ad cxdudcndum fubf]itutum,fj> nc- 
ccfle cft,(j> hireditatf intcgralitcr adcat, vc! partcm, 
fi tantum in ca inftitutus fit:ita cj> nb audirctur infti- 
tutus in tota volcns partcmadire,& in ea partc fub- 
ftitutum excludcrc.& in rcfiduolocum &ccre fubfti. 
tutioniifcd ncccflc liabct intotum a Jirc. Et fic non 
audirctur liires volcnspropartc adirc,& pro panc 
rcj»udiarc hircditAtcm, quando inftitutmfuicfim- 
plicitcr, fcdttia iicxpri.fscinflitutusfucritin diucx 
fis partibus & f^ piratim : qiiu fi vna cx iiiis partib, 
acccptat,neccfi'3rib fibi actrcfcunt c.xtcrx portiooct 
inuito.I.quidam culogio.C. dc inrc delibcran. !. j. & 
ij.ff.dc acciuircoJa hircdintc. vbi plusdccidicur , g, 
(i hircs aucat hircJitatcm teftatoris, lcncbitur adirc 
hircditatcm filij, cpi ab codem fliit pupillaritcr fub- 
ftitutus. Plus dicoj qubd iftud proccJit ctiam R 
h.Trcs aliqua cx iflis partibus habcrct fubftitutum, 
& vcllct alias partcs in quibijs fubftitutum noa 
habct , acccpiarc , & illam partcm dimittcrc fubfti 
tuto.Quja non polTct,quod cl\ mirabilc. tcx.cft c!e>- 
gans in I.fi folus.in princip.t^' dc fuis & lcgitimis hi- 

rcdibus 



fHbflitutto. 

rcdib.imu acccptaJo aliis partcs,(ibt accrcfca illa, 
in qua hilx. t libftiiucu.Nam tunc folum p<?r datio- 
pcm rubflituii intclligitur data cfrcharredi licentia 
ahlVn.-di , quado (iiic e'\ vniu^alitc; datus rubflitu- 
tus.fccus (t particularitcr.vtibi cfttcx.not.fccudum 
lafo.in I.vnica.C. quado n6 pcicn. partcspcten.ac- 
cref.licct Bar.in I. fi fo!u$. f>.ntiat contrariu & malc. 
idcm tcne: laf.in d.l.quidacu*o^io.j.col. vbi clarius 
loquiuirj.ki^anur fubiriijcns illud • (f. vcru, f ilicrt 
(]> nxres inflicutus in pluribus partibus, vna adeiido 
acquirtt om!i!a,nifi adcudo partc protcActur, cp nul 
Jo mo Jo vult alias partcsfibi accrcfccrc^cjuia tuc n6 
fibi accrcfLCt, imo aditiociitinioru nulla , fecundu 
Bar..\ng.& Imo.in d.l.i.ifldcacqui.hzrc.& vidcbi- 
tia j.in vcrbo,.^»r/j<* iraQf tt^Mtrt. j. A iuLnatista- 
nii.'n,(]uia quoi did 'i i ft in aditione,vt vna parcc a- 
dlta cjEtora: partcs accrcfcat, no habera locu in cafu 
i conucrfo.fcilica in rcpudiationc : quia r. pudii'Io 
vna.noint.-lligiiur alias partcs rcpudiaro fccundum 
gl.& doAo.in l.ii.ff.dc acq li.hzrc. Et ratio diucrli- 
tatis eft fccundii Bjr.<n d.I-i. quia iditio hxrcditacis 
edfauorabilisinonautc rcpadiatio.l'umetiam quia 
aditiocfthabitu$,qiit fufciprrc potcft incrcmcntu, 
fcd nun rcpudiatio,quxcft priuaciu.idco hxres non 
.g poccll a Jirc vnjim , quin fibi accrcfcant ali*. t ciim 
inftitiuio hzrei^is diuidi non pofstt , quin (it in totu 
hzrcs vcl nullo modo.talitcr tp tti j fi'ius a patrc Kx 
rcjinftitutus non poifct diccrc : hzrcditatc rcpudio 
faluamihi kgitimi: im6t.jli$ prott l^ariorcfcnnfi ia 
rcpudiationcm impcdirct fccundtlBald.in d.'. iii C. 
dc impuH.-,& aliis fubfltt.S: dixi pknc fup^ r vcrbo, 
Etvxtrtnemint Adeljfiitm. in iiii- prxlud.Ioqucndo 
dc iurc accrcfccndi. Idcm li capcrc vcllct Icj»icimam 
ticuIoin(Ut.& ri.-fiduu rclinqucre fubftituto, no audi 
rttur,quia ( vtdicftucd) bzredisinibtutiodiuidi no 
dcbv.t,vid.l.i.&i) lf.de acqui.h.trc.&cofuIuit Alex. 
in i.p.irte cofil.lK.tv.incip. vifis & dilt^ ontcr pejfpc- 
€ki$.iii.col.Q^nimo plusdicit Angel. conlt. Ixxxiij. 
incip.fubciliter & elcgantcr. filius in foU le^ttima 
aut rc particulati in(iitiitu$a patrc- nullo aliodaco 
hzrcdc vniucrfalitvcl (idatusfucrit, r. pudiltccum 
co tunclogiumz vcl rei parcicuIarisdctr.iSa mfn- 
tione>habcatur filiusprohfrcJc vniucrfali.l.j.^.fi cx 
^ndo.fF.dchzrc.inliit.no poterittalis filiusamplc- 
&\ Icgitima vcl rc particularc , in qua eft inftitutus, 
& repu.iiarc vniucrfum: quia vnum no cflaS alio fc- 

Jucftrabilc, fccunJu cum. allcgat Cyn.in d.I.iij.Iac. 
c Arc.& B ir.in I. quia potcrat. tf. ad Trebcl. Nam 
co tunc allumit ulis particularis fucccfsio nomcn v- 
. niuerfalis, ita c}> Jcponit nomc (inguhrc. & trafit in 
vniucrfalc.I.cum patronu^.fT.dc leg.ii.& f.fi infinti. 
C.deiurcdclib.adcu cj> Panor.hic fi'^e (inc, dicit,c), 
przmiffa ncdum habcnclocu in filio fucccdcntcex 
tcflamcto,fcd rtia fi ab intcflatofucccdat:quo niim 
cafu non pollct partc hzrcdiuiis acceptarc, & ptrte 
rcpudiare,vel folam Icgirima rctincrc.l. j. & ii-fF. de 
acquir.hirc.Oportit crgo in pufto nolf ro tp fuccc 
dcns cx tcftamcto totam hzrcditJti- adcat:alia$ fub- 
49 ftitutusadmittitur.t No obilate I. fl librrtits patro- 
no.li-ldc bonis.lib. vbi vidctur cffc tcx. in contrariii. 
Scd dicatis cf ibi patronm crat totaliter a libcrto gra 
aatus,c|> portio rcmancns no fibi fufti .iebat ad K iii- 
timam, quam habct in bonis libcrti. & furtc co cafu 
. idcm clfrt in fiIio,vt fl hxrcs a [latrc inftit. dfrt vltri 
graua;u5,c]> legitima dedufto oncrc lio (ibi remane- 
rafalua,tunc onusrcpcllcturquoad I^itimj ,& in 
rcli^uis pantbus no parcndoilocti facict fubflituto> 
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quodcfl notandum frcundum Bald.in dJ.iti.dcquo 
pulchrc Pet.dc Anch.conft.cccxiij.incip.cx fola vul 
gari fubflitutionc dicit difpofitionc d.I.fi libcrtus pa 
tronoJocu no habcre in filiogiauito:(i-d cft fpccia- 
lein patrono, ita Q>nopoflR(iIiiishabcsfubftitutti 
rrtincrc lcgitimii , & rcfiduum dimitterefubftituto. 
i.Um fcnrit PauI.confil.ccIiiii.ii.< ol. in finc. vidcati* 
Bar.inl.excu^atus. (f. fi qui$omiiracaufatefta.& in 
l.quii potcrat.ff. ad Trcbcl.& Antje.Anri.in jf .fi.ij. 
col.in ft.inllit.dc hzrcd.quali. & dil)cr.& ratio dii^ 
rftiz cft intcr filium & patronii: quia hodic iilio Ic- 
gitima dcbctur de iurc hrrcditario & inditurionis. 
Or inftitutus non potcft pro partc acctptarc hxrcdi 
tatcm,&proaIia pirtcca repudiare,vtdJ.i.& ii.& 1. 
cx .ifrc.tf.dc 3cqui.hzrcd.Im6,vt diSii cft,hzreditas 
tora accrefcit pro partc adciiti «ia inuito.l. vnica.f . 
is ita.C.dcca(l.tollc.di(fta vero l.(i libcrtus patrono. 
toquiturin patrono.cui lcgitima non dcbaur in bo- 
nis libcrti iure hxrediurio,ncc inftitu. fecundu Sali. 
in I.quonia in priorib.C.dc inoFfi.tcft.& cft tcx.tjue 
ipfc no alle^at in l.fiuc libcrtus.f . cxcludicur.rbi gl. 
& Bir.ff dc iuro patro. Vndc no ftnc caufa abud eft 
in tiIio,& aliud in patrono.facit gl.in I.ij. C.dc bon. 
poilcf.cotra ub.libctti.& in ^.prxtcrca.invcrbo,pa 
tronojnfticquibus mod.ius patriz potcfla.foIuitur. 
50 t Scd prxmifsis no oblian.cgo puto opin.Ba'.in d. 
I.iij.cHc veriorcm,fcilica cj, licct (ilius a patrc h.rrcs 
inftitutus, criam cui cft vulgariter datus fubliitutus* 
no pofsit rjpudiata hzreditatc rctinerc lc^itimani, 
vcl ca rttcnia hircditatcm rcpudiarc, vt didum cft, 
tamenbcnc hoc faccrc potcrit, (1 a patrefuciit infti- 
tutu$,habcn(q; fubfHtutii vulgarc fiicrit in Icgitima 
oncrc legatorii grauatus aut fidcicomiflbrum, fi illis 
folutisinu (ibi rcmanertt integra Ifgitima.& i Jem ii 
cff.t a patrc grauatus in aliqua rc fua propria : per 
t.x.qui rcputaturaureusind.l.fi libcrtuspatrono.fF. 
dcbonislibc. qtf cxprcflc tenct Pau.in J l.iij.dc im- 
pub. & .ilii$ (iibftitu. voleiu hoc proccdcrc in filio, 
quado legatu ab co rcliducrat talc , quofulutonon 
potcratapud filium rcmancre intcgra legirima , (iue 
talc lcgatii fuerit ab ipfo (ilio rcliftii dc bonis & hz- 
reditate pitris folucdii, liuc de bonis propriis ipfius 
filij.& ita ctia rdfuluit idi: Pau.cofi.cclvii.inctp. vi- 
(isadis.v.col.idc tcnuit .Ang.in I.fi pater.C.dc infti. 
& fubfWt.& Pau.in l.j.lf.de acqui.hxrc.qa (i hoc lo- 
cii habeat in patrono , Q» Icgitima rrtcta repudiarc 
pofsit refiduii hzrcditatis liberu , multo magis locii 
habrt iii filio , cui plus & fjtiorabilius dcbrturlegi- 
timainbonispatri$.I.(i quislegatii. /. fin. iun^agl. 
in vcrbo,n6 polTe.ff.dc faI.facitl.fcripto.(f. vndc li- 
beri.& iti tenrt Bart.in itii.principali quxft. I.ud.& 
Francifc.Arrt.in 1.^. tt.dc vulga. & pupil. fublfit.vbi 
plus dccidit Bart.quod criafi gi auamcn (ilio a patre 
illatum, non abforbcTrt legirimam in totum , adhuc 
potcrit filius lagitimam capore rciefto oncre,& rcfl- 
duum hzrcditaris rcpudiare, & fubftituto dimittcrc, 
qui onus adimplcbit fi vdit. & iti trifit Alcxan.in I. 
quia potcrat.ft.ad Trcbtllia.& in i-parte con(i.lxxv. 
incip.vi(is & diligcntcrconfid< raris.iij.co.& Franc 
Artt. confi.cIx.incip. longa cft difputario. xv i.col.& 
lafon.in dJ.i.xiij.col.ff.dc vulga.& pupitla,& idcm 
Bar.in l.prn nxrcd. jr.h^rcditarios.ff.da^qui.hTrr. 
& dida I.fi librrtiis patrono.nccetVvi^Pfccundum 
Ludoui. qubd lcgirima filio dcbcatur iurc hxrcdita- 
rio & inftmirioni5:imbeidtbcnircx coditione ex I. 
omnimodo.Cdc inoflicio.tcftamen.not.gi.in auth. 
prcsbytcros.C.decpifc.& clcri.& hf c fic prima limi- 

utio 
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^atio ad rcgulam.in qua Giit s.conclurum qubd fdius 
apatrchftcsinflitutusnopotcdretcta Icgitima rc- 
(iduum hjrrcditatssrcpudiarc , & locu ficcrc fubfti- 
tucoiquia hoc cU vi run>, nili patcr cu in tcftamcnto 
iti graui(rct> q» nO habcrct lci^itimi intcgra, vt vidi- 

51 Ais. tS xundo limiuturdiaa rcgula fcu vcra con- 5^ 
clufio.9> tiliut non potcft Icgitima rctcnta rcHduum 
h^rcditatis rcpudiarc, qain ctiam pcrdat Icgitimam, 
nifi Blius J.tricnniu poit rccufationc hzrcdiutis pre- 
nitucrit,& muijucrit propodtum , & durantc tricn- 
I nio voiui rit adirc : quia tunc ncc lcgitimam ncc ali- 
quid pcrdit pcrtcx.lingu.in I.B.C.dc rcpudi. tcI ab- 
uincn.hcrcd. quod vcruintclligaus infilio inpotc- 
ftatcmorrispairistcporc coftituto: fcciisin cmanci- 
patofccundum Angt l.in quolocu non habct difpo- 
fitio d.I.H.fccundum Dodoibi comunitcrtdiccntcs 
filiumcmacipatum fcmcl rcpudiantcm ilicbcflc per- 
pituo cxdufum i patcrna hzrcdi. nifi fuiflct in fola 57 
lcgitima inftitutus,qui rcpudi3tVct,quia poftca fcm- 
prrmucarc polVtt propofitu , vt fingularitcrdicit I- 
moLin d.l.quiapoterat.pcrtcx. (Ing. tn I.ita umcn. 
^.fi patronus.rt. ad Trcbcl. vbihocdcciditur in pa- 
trono,crgo multo fonius locu habcbic in Biio.arg.d. 
Ufi quis lcgatu.tiF.de fal.& idc crit & raulto magis in 
filio in potcftatc conftitutoin fola Icgit.inftituto, vt 
fcmpcr nii vitra tricnniu pofsit muurc propolitum. 
Quod cft pcrpctuo notandu fccundum AJcxa.in d.I. 
quii poterat.licct aliqualitcrdubitct,c6 quia d.I. fin. 
C.dc rcpadian.hzrcdit.it.loiiuitur indiltin&c,qu6d 
Tltra tricnriiu nonaudiatur. dc quo tamc plcnius di- 

jj ciin vcrbo,.Mortuoitiq;tcftatorc.ij. tTcrtiolimi- 
tatur dii^iU cdclulio,Iocu no habcrc in filio patri fuc 
ccdcntc abintcftato,quia cu tuc cdVatratio,qu6d ha 
b.Mt Icgitimi iurc Sc tituio inftitutionis hzrcditario: 
quiiumo ci hibct,vt quoti bonoru, & no hzrcdiu- 
tis, pcr confcijucns dcbct polVc capcrc Icgitimim, & 
rcliduti rcpudiarc fccundii aliquos. Tamc Panor.liic 
tn Hn.tcnct oppofituivt s.dixi. & cftdc mcntc Bald. 
cum quo ibi tranfit Pau.in d.l.ii).& plcnc Alcxi.in I. 
gcrit.rt'.dc acquir.hzrcd.fcd plcnius in d.l. quia potc 
rat.tV.ad Trcbtl. Qiiarto limitatur dicta conclufio 
locum non habcrc,vbi fiIiusrcpudiando,rctcnta lc- 
girimanondcduccrrtrcmad caufam intcftati. puti 
quia patcr rcliquit ri aliquid , quod afccndcbat vlua 
lcgirimi alio vniucrfalitcrinftituto.Namlj filiugra' 
uauitincoquod lcgitimacxccdit.potcrit, retcntalc- 
giuma,rcliduum h^rcditaiis rcpudiarc, quia pcr hoc 
rcs nu dcducitur ad caufain intcftati. ita iingu. cofu- 
luit Franc.Arct.c6fi.clx.xvj.col.in ti.allcg.Bald. in I. 
fancimus.C.dc inoftt.tcfta. Condulio autcm notlra 
intclligiturquandofiliusctT-tipatrc hzrcs inftitu- 
ti)s,in totum aut ccrta quota hzrcditaria, puti fcmif ' 

5^ fc,tricntc,& quadritc vcl iimili. t Quintolimiutur 
di&a coclutio, nifi filius lcgitimam habuifVct pcr vii 
cucraci^us& difpoiicionisintcr viuos.quo cafurctcn- 
ta lcgitima rcpudiarc polic-t hzrcdiutcm patcmam p 
tcxt.in authcn.vndc fi parens.C.dcinofH.tcft. vbi la 

55 fon fic pondcrat illum tcxtum.in v.notabili. tNam 
hzrcsctii cxtrancus rcpudiarc potcft hxrcditatcm, 
& rcttncre przlc^u & donationcs fibi aliisfadas, 
argum.eojurn quz not.in l.quidamculogio.C.dciu- 
rc dcUbciAdicam ] jn iiij.cff.du huius fubftiturio- 
nis,nifi v^lct nunc hf rcditatcm rcpudiarc occafionc 
tributi no folucndi iifco pro aliqua polVcfsionc hz- 
rcdiraria dcbiti.Qiionii co tunc pcrdcrct cztcra ora- 
nia quz intc-r viuos quocunquc titulo pcr prius i tc- 
ftatorc habucrat. tcxc. cft fingu.in 1. hxrcdcs. C dc 



omni agro dcfcr.lib.xj.pcr quc dicit ibi Bart.ide cfVe 
in hzrcdc inftituto a dcbitore comuni vel ciuiutis: 
qui fi hzrcditatc rcpudict, priuatur omnibus bonis, 
alias i tcftatorc acquifitis. & in hoc vcrificari potcft 
quod dc fifco dicit fingu.BaI.in l.exccutorc.C.dc cxe 
cutio.rei iudi. vbi didt , tr^ lica fifcus fit imaginaria 
pcrfona, lamcndurz ccruicis'& fcmpcr rigorofus 
nunqui vcl raro ^quuscxifbt, & idcmdecidit Lud. 
in rcpctitionc authcn. fimilitcr. in prima partc. xiiij. 
(pcciali.C.ad l.Faki.in dcbitorcdccimarum folucn- 
aarumJi occafionc dcbiti dccimarum non folucndi 
hzrcdicatc rcpudiarct fibi dclata, quia fimilitcr per- 
dcret omnia quzaliisintcr viuoshabuit a tcfbtorc: 
ciim decimz fint tributa animarum cgcntium. c. tua 
nobivd^^dccifio.xvi.q.j.dccimz.quz omnia vltra Ii 
fb.dida funt notanda. Anautcmfilius pcrdcret co 
tunc Icgitimi a patrc ex contradhi habitam ct^ta- 
biris.Ex przmifsis riTuIntdccifioquzft. t Sipater 
in vita fua acquifiuit fcudum vcl cmphytcufim ^ fe, 
filiis,& ncpotibus, q> mortuopatre filij poterunt ac- 
ccptarc cmphytcufim,& rcpudiare hzrcdiutc : quia 
cmphytcufim habcnt iurc contraftus intcr viuos , & 
non iurc hzreditario,vt fingu.dccidtt Spcc.dt.dc lo- 
cato./.nunc vcr6 aliqua.vcrficxlix.pcr tex. in d. au- 
then.vndc fi parens. vbi hoc tcncnt Bald.& Salicc.dc 
quo plcnc Alcxi.in I.fi patroni.vij.coI.iV.ad Trcbcl. 
Qiipd cft vcru fccundum Paul.ibi,fi pateracquifiuit 
cmphyteufim vcl fcudum fimplicitcr profc &filii$. 
c.vnico.an cc^^ri vcl filij rcpudia. patcrna hzrcdi. 
fcciis fi acquifiuit copuladuc : fcilicct pro fc filiis & 
hzrcdibus , quia tuc rcquircrctur g> filij cfVent cdam 
hzrcdcs: aliis no admitterctur ad ulc cmphytculim 
vcl feudum.in autlunt.dc no alic.jf .cmpliyccufim. vt 
latius tcnct Ban.in l.vt iurifiurandi. fi libcri. fV. dc 
opcris libcr.& in l.fi no fonc.^. libcrtus. iF.de condi. 
indcb.vIti.col.& I.quod dicitur.ff.de vcrb.obl.Bal.in 
autlicn.fi quasruinas.C.dc facrofan.ccclc. fcd aducr- 
tads,quia hzc dodrina vidctur dcftrui per tcx. in d. 
cap.vnico.vbi indiftindc filius rcpndiau patcrna h{ 
reditatcf.-udum rctincrc no potcl^.bcne ell vcr» , <j» 
dc confcnfu agnatorii quoru intcrcft, & quibus fcu- 
dum dcfertur, poflctdominusfeudi filii'! vafalli ,qui 
patcma rcpudiauit hzrcdiutc dc feudo inucftirc, vt 
ibi dicit tcx.cui ftandu cft.vt ibi per lac. dc Bcllo vi- 
fu.& FIoria.in l.vcniunt.iV.famil.cr<.ifc.Spccu.& lo- 
an.Andr.ibi in addi.titu.de locato.allcg. ^.nunc ali- 
qua.vcrfic.clviij.& in c.in przfi-nda.in noucl. dc ^ 
batio.& Panor.plcnc in ij.panc.confi.ii j.ij.colJn fb 
ludonc primi dubij,& Barba.fupcr rub.fupra dc feu. 
in fin.licct Iafon.in d.authcn.vndc fi parcn$.tranfcat 
cum dodrina Bar.fubiugcns in iij.col.({i t fi mortuo 
patrc vnus fi^tcr autfororquiturct cztcris firatribus 
fuis omnc id quod confcqui pofVa de patcma hzrc- 
ditatcnon impcdirctur pcr hoc pctcrc panem talis 
fcudi vcl cmphytcufis,cu talia (vt didum cft) no pc 
tantur iurc hzreditario , ncc unquam dc hzrcdiutc 
paterna,rcd vigorc c6ira(Jhjs,fccundu Bar. in 1. itcm 
videndum.ji.fina.rcfcrcnsibi Dyn.llc confuluifVc.fV. 
dc pcdtio.hxtcquc fcquuntm Bald.& Angcl. ibi.& 
BaLin l.j.quinquagefimo quzritur.fVdcrcru diuifio. 
& in difta audun.fi quas ruinas. & Albcric. in l.trcs 
fratrcs.fV.dc pad.plusdicit Bald.ind.cap.vnico.an a- 
gnatusvcl filius,c}> cdam fi in tali rcnutiadonc inter- 
ucnitiuraincntum , non cxcluditur rcnunriani fifins 
vcl hzres a pctcndo fcudum vcl cmphytcufim , qux 
non comprchcnduncur in tali rcnuntiadonc iura- 
ta , nifi cxprcfsc dicatur. Quod vcrum intclligo,(i 
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firiusrcnuntiauithzrcditatipatcrni.fccus (i bonis 
jp rtnutiafTct patcrnis:tquiitunc appcllationc bonoru 
bcncconcincrcturcmphytcufis , vt fingularitcr tcntt 
Spec.alicgato vcrfic.clviij.pcr I.inbonis.fF.dc acqui. 
rcrum do.& I. bonoru.tf.de vcrbo. ngn.auod c-ft cor 
di tcncndri fccundii laf. vbi s. diccntv-m hoc non rc- 



obli/& in l,continuus.jf.ciim <]uis co.tit.& i'n \.).Sc 1. 
obtinuit.& I. intcrcidit.fF.de c6Ji.& dcmoH.Si tamc 
poftqua fubftitutus cft admiirustipfc h^rcs tn Aitutut 
quircpudiaucnt. fit rcftitutusi principccontraAia 
rcpudiationc,vcI tanqua minor rc intcgra,id cn,bo- 
nis non diftradis harrcditatc aufi rct a fubftituto , v( 
d./.Scxuola.&d.Jf.fcd c]d Papinianus.fccundu Bar. 
cum quo cjctcri tranfcunt in d.I.j. & iij. principali <J. 



pcrifll" ab aliis pondcratii. Vidcatiscundc in rcpct.I. 
ij.xcviij.col.vcr.tcrtio quxrit Sali.C. dc iurc cmphy. 
($o&pIcnepcrcundcinprzlud.(cud.xvij.coI. tVnum<^5 ^F^dc vulga. & pupil. tScdnunccftdubiu fiinftitu 
Mmc mctitcncbitis.cjj cxtra didoscafus, licct filius tusqui rcpudiauit , fcu filiusqgi a paicrna hpcd itatc 
patcrna hxrcditJtc rcpudiati rctincrc non pofsit lc- abftinuit, potcft venirc ad r^'uoc.indu abftcnrioncm 



gitima.ramcn tilia dotaca hxrcs inftituta dotcm reti- 
ncbat.quantumcunq; patcrna hircditatcm rcpudia- 
uerit.quia in c\ ius habct ex cotradu intcr viuos, fed 
filius ius non habct in legitima faltcm refpcftu ccrta: 
rei,iu pulchrc confuluit Alcx.in j.p3rtc,confi'.cviij. 
incip.vifothematc.iij.col.in princ. vbi plusdicit, <j» 
ctia vltra dotem rctincre potcrit alia bona patcrna, 
inquibusius&dominium ci non fuitquxlliu ante 
teftamcntu , vcluti fi tcftator dixcrit ; Si filia dotc & 
bona qux libi nubcnti tradidi, cu fratiibus conferat, 
cam pro partc hxrcdc: inftituo: ccrtctunc filia potc- 
rit non c6fcrrc,& fic hxredc no cfl'c.& tamc dotc & 
dida bonarctincbit , licct pcrtcftamcntu fiicrint cf- 
fcfia fui:quod patct,quia patcrdifponcdo cj> illabo 
na confcrrct , voluitdc ncccfsitate dominiu iilorum 
transfi-rri in ca,cum alias dc iurc n6 poflt t ditta bo- 
na cofcrrcvttcftator.tQMia coliatiocft rci proprix 
incomunc latio.l.j.flF.de colb.bono. Omiiia crgo,ia 
quibus filius domin u habot pt rfei.Stii & certii.retinc- 
rc potcrit repudiata paterna h^rcditatc. & cura filius 
in Icgitima tile ius no habcat , fcilitct ccrtu in rcbus 
ccrtiSjVt dicit pulchrc Bar.inl.ij.C quiJo,& quibus 
quarta pars.Iib.x. ea rctincrc no potcrit paterna hx- 
reditatc rcpudiata,quf omnia funt notada.quia quo- 
tidiana.Vndc rcftat coiKlulio,c]> hxrcdc inltituto vc 
nicte ad h.Trcdiutc tcftatorij intcgralitcr, cum alias 
pro partc fucccdere n6 pofsit, n vidiftis , nunquam 
fubltitutio.vulgari locuscrit, ncc admittc turfubfti- 
tutus,fiuctalisinftitutus vcniatiurcciuili,puta p via 
aditionis,aut prftorio,puta pctcndobono poffccu- 
dum tab.quod licri potcft.quauii iurc ciuili hf rcs vc 
nirc poflct,vt cft cafus in l.pubcrc.C. dciurc dclibc. 

Plus t dico,c]> ncdum veniente inftituto afiuafitcr 
ad hxrcditatc cxcluditur fubftirutus.vtdicfttrcft, fcd 
cdam non vocaturinftituto adhuc no venirntc, fcd 
taccntcdonccccrtumfiicriti^ hxrcditatc repudia' 
uerit:qaiaquadiu fpcscft,Q> inltitutus vcniat, fcilicct 
dc iureccjmuni , vtpoccquiaadhuc infta tcpusiuris 
conftitutus adhuc adirc poicft , vcl bono.poflcf.pc- 
tere, fcmpcrtunc ccflat fubftit.Si vero Ixrcs inftitu- 
tus vcnirc non pofsit dc iurc comuni , fcd foliim cx 
gratia & difpcnfatione, vd in inti grumrcftitu.puta 
quia inftitutus hxrcditatem rcpudiauit,& fic non po 
tcft ampliusiurcc6muni vcnirc, tunc illico admitti- 

turfubftitutus, quauisinftitutusqui rcf udiauitadhuc do primam fpccicm tranfmifiionis iifrcditatis : qug 
rcftitui poflct cx gratia , aut principis difpcnfationc, fit iurc fuitatis. t Plus dicunt Doflorcs vt fupra tc- 
vel pcr via in intcgrii rcftit. tanqua minor ad hxrc- tigi , qubd nedum cxcluditur fubfHtutus fi inftitutus 
ditatem recupcrandam quam rcpudiauit : ncc expc- hjrcs fiat ,fcdctiam fi hjrcs non fiat, fcd aliumh^- 
dtabitillud ius fpeciak' gratiofum fcudifpcnfatiuu: redcm fcccrit. antcquam crgo vulgaris fubftitutio 
fcilicet vt hxrcsinibtutusqui frmd rcpudiauit refti- locum habcat, rcquiriturquod inftitutusnon fit h^- 
tuatur.l.& fi fine./ .fcd quod Papinianu$.& Lquod fi rcs,nec fit fpcs altqua,qu6d iurc comuni pofsit h?rc$ 
minor.jf .Sciuola noftcr.fl^de mino. Nim rcputatur dre.Et vltcrius rcquiritur,qu6d alium h^ rcdcm non 
quafi impofsibilc illud , quod iurc comuni obtincri fcccrit : qubd i\ fcccrit alium hf rcdim , omnino cx- 
non poteft,fcd folo principis priuilcgicjJ.iij. jl.j.(f.dc cluditur lubftitutus , vt difta I.cum propoius. C. dc 
fidcic6mif.Iibcr.& I.apud lulia.jl. fin.ff.de Icg.j.facit hfrcdibus inftinicndis.& f .fina.inlHtutio. dc vulg.i. 
^uod not.Bar.inIanur ilipulaiuc./.facia4ft.dc vcr. fubfticut.Iix ^uofcquicur dccifio adplurcs quotidia 

tiu 



pcr aliud rcmedium,quam in intcgrii rcftit. puta pcr 
remedium I.fina.C.dc rcpudian.hxrcd. An hoc cafu 
intcrim admitti potcrit fubftitutus durantc triennio, 
dc quo !oquitur d.l.fina.Pro cuius tntcllcdu fcirc dc 
bctis voscanoniftx ,(}• fi cxtrancus hxres rcpudict 
hxrcditatcm , nunquam ad illam admitti potcft ipfo 
iiirc:quia no cftfcrcndus qui rcdirc &amplc^li dcfi- 
dcrat quoJ femcl rcnuntiandum puiauit. I, fi qui$.(f. 
de rcb.crcd.nifi a principe vel tanqua minorex iufta 
Caufa rcftituerctur. Si vtro h^ rcs ioftitutus qui rcpu- 
diauit,cft dc fuis,id cft dc libcris in teftatoris potcfta 
te,dum viucbat conftitutis : tunc infia tricnniu a die 
rcpudiationis coputandu rcintcgra exiftcntc, id cft 
bonis no diftra(iti$,fi maiorcftxxv.annis.potcftpce 
nitrrc , adco citra rcmcdium in integrii rcftit.po- 
tcritipfoiurc abftentionc fc*u rcpudiationcm rcuo- 
care, & patcrnam hxrcdiutem rccuperare ,& fi tali* 
hxrcs tcmporc repudiarioniserat minor , hoc facere 
poterit infra triennium , non a icpot-e rcpudiationit 
fcd a tcporcxxix.ann.finitorii computacloru , vt cft 
hodic cafus fingularisin d.I.fi. Or nQc cft dubiii,aa 
quemadmodumdurantctcmpore in intcgrumrefti- 
tutionis per h^rcdcmqui rcpudiauit paendx fubfti- 
tutus, vtdiftum cft, admittitur , ciim illud tcmpus 
gratiofum & priuilcgiatu non cxpcActur , fic cdam 
admittaturfubftitutusduranteillo triennio. Et ccrtd 
fic:quia adhuc militat ratio Bartol.in dida I. j. dum 
hoc decidit in rcmcdio in intcgrii rcftitudonis. £t ia 
propriis terminis firmant BalcT & Angd. in I. quan-i 
diuJa.j.ff.dc acquirenda h^rcd.vltra quos Alrx md. 
allcg3t.tcxt.& glofl.exprcflam in I. fi quis fuus, ff. de 
iurcdclibcran.& hfc vcritas : licct Pau.& Fulgo. ibi 
& idcm Paul.in d.I.finali.tcncatcontrariii.Sanc u- 
menintelligatis,qu6d durantc illo tricnnio fubftiiu- 
tusadmittetur, incafibusinquibuspcr dauonc fub- ^ 
ftitut. vulgaris non tollitur cxiftcntia fuiucis: dc qui- 
bus videbitis infi:a,dum dicctur de vltimo effcdu hu 
ius fubftitutionis , & latius in vcrbo , mortuo itaquc 
tcftaiorc.ij. & rauo cft, quia dida l.finalis locii non 
habct nifi in fuo hercdc:& quantu ad cflFc&um illius 
lcgis no cft hodic fublata diffcrctia cmacipationis & 
patri^- potcftatis, vt ibi c6cludunt omncs Dodorc$< 
pcr illum tcx. dc cuius intcllc&u intcdo plcnc diccrc 
fupcr dido ycx\xy,MortMoitaijtuttlhaterc^']XXi&.3n- 



Repe.cap.Raynu.Gul.Benedidi. 



$5 nasqujcAionrs. tEtprimofi inditutus hxrcsdccc- 
dat antc adita ha:rtditatc: tamcn ad harrcdcm tranf* 
mittat ius dclibc. pc( l.ciim antiquioribus. C.dc iure 
dilibc. QiHS in hacrcditatc nO adita debcat przfcrri, 
an hxrcshzrcdisad quc tranfmKfum c{l ius dclibc. 
vcl fubftitutus.Tu canonifta pro intellcftu d..cndo- 
ru dcbcs fcirc, Qi quado fui fcilicct in potcdatc tcAa- 
toriscdfUtutifuntharrcdcsin(\ituti,& decedutprius 
tjui hzrcditatc adcant,(cu illi fc immifccanr, ca pcr- 
pctuo trafminut ad p6ftcro$,(iuc fcircnt tcporc mor 
tisfcharrcdcscfr inllitutos,fiuci<;norarct. l.j. Cdc 
his qui antc a|>crta$ tab.Extranci vcro hxrcdrs no 
crant in puteftatc tclbtoris , & fic priuilcgio fuitatis 
no gaudcbat:G podqua fciunt fc hzrcdcs c(rc.).annu 
moriaiur , rranfmittut in fuos hxredcs vcl extrancos 
ius dclibc. Si autc poft annu a tcporc fcictiz morian 
tur,vcl ). annu antcqua fcirent fc hzredcs , tunc non 
tranfmittunt illud ius ddibe. Cum in pcrfona corum 
pcr lapfum anni iam fijcrit finitum , vt d. I.cum anu- 
(}uioribus.C.dc iure dclibc. Prztcrca dcbcs fcire , cj» 
licct fuihzrcdcs, vt didu eft , pcrpetuo tranfmittant 
hzrcditatc ipfo iurc,tame pctcre polfunt ius dcliber. 
vbi fciunt fe hzrcdcs inft'tuto$,fccundu Bart. in l.cx 
militiri.^ .fin. t^.dc tcfta. mili. Et intcrdu cft vtilc ct, 
in qucHt tranfmifsio: quii tunc non habcbii nccclTc 
probarc tranfmittcntc fuilfc in potcftate teftatoris, 
quod probare nccelTcclfct.fi vti vclKt iurc tranfmif- 
(loniscx priuilc^io fuitati$,probandomatrimo.opc- 
lis patria potc.Qua: probntio eft fzpc difricilisJ.Lu 
ciu$.d',d.'<6 li.&a.moft.vtdicitBal.in d.l.cumantt 

66 quioribus.in prin.tHiscrgoprzfuppofitis in propo 
fitoduliiodua^rcpcrioprincipalcsopin. Prima fuic 
Richardi Malubrcqua poftca fequucus cft Bart.Iiccc 
dc Richardo nulla fuitt mcntionc in l.j.in iiij. prin- 
cipali qurft.fF.de vulg.& pupil.volctishzrcdc h.tre- 
dis przR rri fubftituto.quia lica inftitutus non fiierit 
hzrcs,timc fccit aliu hzredc,cu cx cius pcrfona vir- 
tutc iurisdclibcradi ad ct'i tranfmifsi alius adiit hzrc- 
ditatcm , & celTat fubftitutio.I. fi patcr. ff. de hzred. 
inftirut. allega.l.j. C. dc his qui antc apcrtas tabu.ibi 
alioflj; quonia cxponi dcbct , fcilicct fubtlicutos vcl 
coiunLtos.Facitcex.fccundu eu in 1.(1 quis hliii.ij.rc- 
fponfo.ff.de acqui.h{rcd.& glo.in I.fi f> dotc. if . pc- 
nult.tf.dc lcg.przftan.vokns potcntiorcm dTe tranf- 
mifs'onc, quam futftitutionc , proutctiam tcnet ibi 
Bar.dcbct crgo expcdarefubftitutus, rf hircs hzrc- 
dis ad que hxrcditas trafmilTa cft, fcu ius dclihrrldi, 
rcpudict vcl alio modo cxcludat , vt tcnuit ctia Bart. 
ind.l.fi piter.& C.dc hcre.infti.l.cum proponas.vbi 
Bil.fcqucdo Bar.tcnuit hanc opi. fubdlitcr loqucdo 
in hzc verba.Ponccj»hzre$ inltit.non adiuic,fcd dc- 
ccfsitinfra annfi,& fic ius dclibcr. tranfmifit ad eius 
hzrcdc: ccrtc hzrcs inftituti adicns cx iure delibera- 
diadcu tranfmilTo cxcludit vulgaritcr fubftitutum. 
Nam licct inftitutus hzrcs no fucritjtamcn fuo mini- 
ftcrio ius dclibcrandi tranfmittcndo aliu fccit hzrc- 
dcm.irpo cclTat vulgiris fubfticfccundum Rirt.fub- 
iungcnspoft pauca:forcaducrtcndum an fubftitutus 

67 vulearis impcdiat tranfmifsioncm. tNam triplex cft 



rucccflionis prorogatio ciufdc fbrmz & nature, n 
d.l.vnic3.dchi$qui antcap^rcas tabulas. Ttrtiacft 
traOTiif^io quz litiurcncccflario,fcilicctcx vi & po- 
tcntia fuiutis& cxiftcntiz fui hzrcdis : &hic cll di- 
ftingucndum,fccundu eum. Nam aut fa&a fuic fub- 
ftitutio vulgaris diftinda & cxprifla, puta quia di- 
xittcftaror:li hzrcs cflc nolucrit,vcI no potUcric.aui 
fada fiiit indifbn^a : vt quia tcAacor dixit , fi hzrcs 
n6 erit.Ht his duobus calibus na tranfmittit vt fuus: 
im6 talts fubftitutio tranfmifiionc impcdit.I.fi hlius 
hzres.ft".dc Iib.& pofth.per Dyn.autfubfticutio vul- 
garis fuit in vno cafu diltinda & expn fta,in alio au- 
tcm tacita,puta qu'a tcftator dixit , li hzrcs cllc non 
potucrit.takm fuhftituo.& tunc tranfmittit fi hzrcs 
ciTc potuit, & fe non immifcuit. Qiiia hoc fcilicct 
non fuic hzrcs,proccf$itcx nolutatc qu^tacitc con- 
dncbitur in cafu impotcriz cxprcflo in fubftitutio- 
nc.Nam cafus tacitus trafmifsione no impcdit, ficut 
cria iusaccrcfccndi,quicftcafustacitus,eam no iin- 
pcdit,vtd.I.(i fratris.C.de iurc dLlibc. hic illc in d.l. 
cum propon3$.& hi: opin.cfcilicctcp hzreshzrcdis 
tranfmifsionc iurisdclibcrandicxdudat fubfticuiu.) 
fcntit ql.rclata ad tcx.vbi Bal.& Imo. in d.l.quidiu. 
1. j.ff.deacqui.h.Trc.Bal.ln l.ij.C.ad Otficia, & idcin 
Bal.in I.fi./.j.C.dc bonisquz libc.Imol.ind.I.fi pa- 
ter.ff.de hzrcd.inftit.& hic.& Ang.Arc.in / .j.inltit. 
dc vu'ga,fubftit.& in craitatu ccftamentorum fupcr 
vcrbo vulgirittrdiccns.in /.fi.infti.dc vulga.fubfti. 
hoc cflc venim quando hzrcs hzredi$ cx iuredclibc 
randi ad eum tranfmifTo vult adirc, fccu$ fi rcpudia- 
rct , quia tunc fubfticutus admittcrctur.Si aute cflcnt 
plure$ hzrcdcs hzrcdis infticuu , ad quos iusdelibc- 
ra ndi fu i t tra n fm ilTu rp, & om nes vcl lent ad irc hzrc- 
ditatc.^xcludcrcf fubftitutus: fcd li vnus vclit adire, 
& alt('rr.pudiare,tunc in parterepudiantis admitii- 
tur fubftitutus,qui przfcriur cohzrcdi.fecundu Bal. 
Rapha.& Imo.in l.li.pcr illu rex.ff.de vulg.& pupi. 
Quin intcr illos hzrcdcs primi hzredis inftituti nul- 
la cft coiudio rcfpcftu hzrediutis primi tcftatoris, 
cuius fola dclibcratio ad cos trafiuit: fcd cft ducaxat 
coniundio rcfpcdu hzrcdicatis illius primi hzrcdis 
inftituri. Ad hoc ficit l.cu.fundu./ .j junfta I.qui hc- 
rcdi.ff.de coditio.& dcmonftr. Idcm rc pciio tenuif- 
fc. Alcxi.in dida.l.j.ff.de vulg.& pupilla.fubftitudo. 
Vnu tamen circa hzc tmebitis mcnti , qubd ncdum 
primus hzrcs fciens fc hzrcd^-m cffcmoricns ante 
aditam h.Treditatcm ius delibcrandi ad fuum hzre- 
dcm tranfmittit,quauis cxtrancum, vt didlu cft : fcd 
cdam ilL- hzrcs h^rcdis fi infra annu tranfmifsionis 
mori3tur,etiam ignorans ius tranfmifium fibi copc- 
tcrctrifmittit illud ad fuos hzrcdcs, & lic dc fingu- 
lis fcquctibus: quia cum illud ius fit fcmcl trifmifsi- 
bile f i<Sum,naturam quam fcmcl acquiiiuit, fcmpcr 
ndncbit,fccundumBar.quc ibifcquiturBal.in difta 
l.ciim ant quioribus. Noncnim foliim in hzrcdcs 
noftros.vcrumctiam in hzn dcs hzrcdum iurano- 
ftra tranfmitdmus pcr rcguli antiquam politam in 
I.fin.C.dc hxrcdibusinftitucdis.& hoc cftquod vo- 
luit tcx.in dicla I. ciim andquioribus. dum indilHn- 
6th fuisfuccclToribus,& ita confuluic Alex.ind.in fc- 



tranfmifsiojfcilicct iurisdelibcrandi dcqua ind. 1. 
ciim antiquioribus, & iftam fubftitutusnon impcdir^g cunda partc confil.iiij. v. col. t Sccunda principalis 
ficutncc cohzrescxtrancu$,qui vulgari fubftitutota opinio inhoc punfto fuit Angel. in dida I.li patcr. 
citotamc c6pjratur.I.fi Tido& Mzuio./ .lulianus. ^ I. lam dubitari.ft.de hzrcdib.inftitucn.& in I. j. ff- 
ff.dc lega.ij.& l.fi fratris. C. dc iurcdclibc. Sccunda de vulgari & pupilla.& in dicia I.cum proponas. C. 
tranfmifsio cft cx illo dtu. C dehis qui antc apcrtas dc hfredi.inftitu.diccris^quod hzrcs hzrcdiscx iurc 
tib.& tunc idctn:quia fubftitutus vulgaris nonimpc. delibcrandi ad cum tranlrnitlo , non excludic fubfti- 
dit hiuc uanfmifsionCquia tranfmifsio cft ^uzdam tutum : imo cxcluditur pcr ipfum , quia cum fubfti- 

tuatur 



fubftituao. 

tuitur homini libero & fui iuris, nunqua cxcluditur 
fubftitutus vulparis ni(i inftitutus (it Iiarrcs, vcl muta 
tacoditionc aliii hzredc fcccritin cuius potcftatcm 
intraucrit.vt d.I.fi patcr.inftit.dc vulg.fubftit. /.fin. 
Scdhxrcsinftitutusqui antcadita hxrcditatcm dc- 
ccfsitjconditionc non mutauit. Imo vcrius dicctur 
diflbluta conditio.cum m«fs omnia foluat in authc. 
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bus. Pr»tcrca licct harrcs vidcatur inftitutus C\ voluc- " 
rit hzrcs eftctamcn qui-i iftud tacite incrat, nihil o* 
pcrabitur , cum cvprcfsio eorum <jux tacitc infunti 
nihil operctur.l.iij.vbi Bar.if.de Icg.j.& Panor.in c. 
cum dilcAa.de rcfcrip.Tum ctia quia illc j^.illi fi vo 
let. loquit in lcgato in <]uo illa exprcfsio opcratur» 
quia no cxprimitunomodoquo ii]erat.fecus in h{- 
dcnuptiis./.dcinceps.crg0 3pertteft viafubftituto. ^^r^^ditaiCjdcqua loquimur. t Quaproptcr a!i) mo- 



Nec obft. iura alkg.per Bart.fupcrius rclataiquia in 
eis licct hacrcditas no c(Vrt adita-.tamt h.ibcbatur pro 
adita cu poteftatc rcpudiadi fca .ibftinedi.Ideo quic 
quidiudicat ibi, quoad cschifionc fubftituti in per- 
ptTuu cii vcrc^ditacft hf rcditas,iilud ide iudicatur, 
cu habcatur pro adita doocc rcpudictur. Na in d.I. fi 
quts fihu.J .j.lf.de acqui.hzre.licet ibi adita no eifet 
hrreditas.tamin iSbtbaturpro adita proplcr facul - 
Utem abftincdi fcu rcpudiandi : quia fuus fcilicct fi- 
lius in potclhtc crat hxrcs inftitutus: qui ftatim poft 
morte pauiscft ipfoiurchatrcscu potcftatcablHnc 
di.l.ncccflarius.(f.dc acqui.hxrc.& in fui.inftit.de 
hatrcd.quaii A diflt. Idco nimiru , fi tuc cxcludatur 
(ubftitutus.Hanc cand.opi.cotra Bar.& comunc fe- 

Juutui cftSali.in d.l.cum aniiquioribus./.itatame. 
iccns opi.Bar. clTcpcriculofam. Qma tunc teftator 
haberet ha:rcdc,dc quo no prouidit , imo fbrtc nun- 
quam dc illo cogitauitjncc habcrc voluifltt fi fuiflet 



dcrnioresdi&as opi.a]io modo Bar.cu Ange.& Sa- 
lice.c&cordarc fatagcntes,dicunt,9> fi patcr inftituit 
filium hxrcdem,ei fubftitucndo vulgaritcr: & dece- 
dittalis filiusinfi^a annum rclti^s pofteiis ex fi:dc- 
fcendcniibu$,quia tiic cadcm cft ratio in trafmifsio- 
ne iuris dcliberandi,ficut in tranfmifsionc bzrcdita- 
tis:quia virobiq-, fcruatur votu auitinu, & vtrobique 
tra^atur de hzrcditatc quafi dcbita.cum ita bene de 
beatur poftcritati filij poft cius mortc , ficut filio dii 
viuit. Ccrtc hoc cafu crit veru dicere fubftitutu vul- 
garcm exdudi pcr tranfmifsionc iuris delibe.fccun- 
dum opi.Bar.quia tuncobiici non potcft,c}> tcftator 
habeat hzrcdc iilu,dc quo non prouidit,ncc cogita- 
ait,vt diccbat Sali. Ciun fatis hoc cafu prouiderit ca- 
citc filiu inftituc Jo:qiiia cx hoc fatis vocauit cius po 
Itcritatc ipfam prxfcrcndo fubftituto, argu.l.ciim a- 
cutifsimi. C. dc fidcico. & iu fccundu eos intellexic 
Bjr.fccundu iuraquz allegat, przfcttim allcgando 



^pinterrogttus. tScdfupcr hoc aducrtcndumefl: quia -ji J.j.C.dchisqui antc apcrtas tabu.tOr ccrtumcft di- 
licnlmo.in d.l.fi pjtcr,& hic tenueriiopi.Bar.& fc- ftum dodorisdcbcre intcltigi fecundu iura quz al- 

legat.vtdicit ipfcmet Bart.in l.non foltim.jf . libera- 
tionis.ff. de libcra.Ieg. Si v( ro ille in quc hzrcs triH. 
mittit ius deliberandi^cft cxtraneus tcftatori, tunc e* 
ritvera opi.Ang.& Sali.tcncntiu, (}>fubftitutusnoa 
e«cluditur.& cum hac cocordia quicuit fummus ille 



quaciu,tamc pcr prius in d.l.j.ff.dc vulg.& pupil.vA 
luit concordarc opinioncs , noua poncdodccifionc 
fic dicr s,cj» vbi fubftitutio vulga.faSa cfl^tt cxprcfse 
tn cafu voIuntatis,tunc quia mortc cxpirat voluntas. 
I.iiij.rt'.k)ca.& I.j.C.dcfac.fan.ecc.& tnc.fi.grniosc. 
dc rcfcr!p.lib.vj.& fic fua voluntatc no potuit hzrcs 



Barba.repctcshic multas fubiungcs adduflioncs & 



tranfntictLre ad fuu hzrcdc. Qoia tuc vid»^urhzre$ 72 demonftrationcsad corroboiandu hanc opin. tfcd 



inftitutus coditionaliter, fcilicct fi volucrit,per not, 
in d.l.filiiis ha:rcs,& in l.fi ita rcIiSu.J .illi fi volc.ff. 
dc lcg,j.f2cit l.iam dubitari.ff.de hzre.infti. Et tunc 
non tittranfmifsicexquodcccfsit conditionc non 
«np!eta,vt J.f . illi fi volct. & ita intclligii opi. Ang, 
& Sali.& idc fi fubftituiio fofta fucrit in genercputa 
fi hzrcs no crit:alias no exponcdo cafum nolutatis, 
autimpotcnti^tquonia tuc przfcrt fubftitutus,cfl in- 
ftitutus vidcaf cflc infbtutus fubcotraria conditio- 
nc : fcilica fi voluerit hzres dVc. Vndcfi dcccdat 

5trius qnam dcclararctvcllc hzrcs cflc, dicitur noluif 
c,vt d,f ,illi fi volct, aut fubftitutio concepta fiiit in 
cafu impotcntiz:puta fi non potucrit hzres clTc : & 
tunc tranfmittit ad hzrcdc ius adcundi cxclufo fub- 
ftituto:& ita intcUigitur opi,Bir, Veruntamc fcqac- 
do opi.Bir.quz cft c6munis,& eam fcquitur Ioa,de 
Ana.in rcpet.Liij.C.de iurc dcliber, n5 pcr iura alle- 
gata pcr Bar.qu5 fccundu cum non faciut ad propo- 
fiium:fed quia efttcx.inl.vnica./.cumauic. iundo 
f.\n nouifsimo.Cde cad.tol.dicatis cocorJia Imo. 
non obftare,quia fiucdicatur in fubftitutionc.fi hz- 
rcs non crit:quo cafu darii eft,tj, vtruc]; cafum com- 
prchcnditjvi fupra fuit in iii j.arric.principali conclu- 
llim,fiuc coprchendat vnum cafum tiitum,cum fcm- 
)cr dc natura fubftitutionis ainbo cafus fcilicet fi no 
it,& fi nopoflit,c6prchendatur,vtd.l.GaIlus.^.& 
u>d fi tatum.ergo exprefsio vnius nihil operatur,vt 
rfum opcrctur eficftum,quim fi taccrctur.Prz- 
terralicct hzres adiunfti non poffitexcapitequod 
inftitutus mutauerit conditionem, vt diccbat Angel. 
Umcncxalio capitc admitutur,fcilicctquiaaltiim 
nyniftcrio fui fccit hxrcdcm, vt d. l.cum aniiquiori- 



Alcx.in d.I.j, ff.de vulg.& pupil.& in d,confi.iiij.fe. 
cundz parris.tenct opi.B jr.iadiftinc^c forc vera.per 
tcx.in d.I. j.C.dc his qui antc apcr.ubul. alitcr indu- 
ccndo illu tcx.quam Bar.inducax:fcilicct du in tcxt. 
ibi dicitur:licet inuicc fubftituti no fint: ct^o innuit 
cp uafmittcrct etia fi fiiilTent fubftitud. & hc vulga- 
riscotenuinilla rccipioca tranfmifsionc no impe- 
dirct,quod cft vcrii fccudum eum, licet glo.ibi alitcr 
intclligat innuens,Qi fi inuicc cffcnt fubftituti , tunc 
nepos ex fubftitutionc,non autcm cx tranfmifsione 
fucccdcrct.Quod fi cfl"« vcru no cflct finc rcftrictio- 
ne illius tcx.Prztcrea cu vulgaris duo habcat capita, 
fctlictt noluntaris & impotentix, vt d.Kciim propo- 
nas,Scquitur cafusquado dcIilKrat no dicitur c6- 
prchcndi pofle fub illis duobus.Nam quandiu hzrcs 
dclibcrat,nu dicitur nollc nec pofTc-.& fic hzrcdc il- 
lo pcdcnri morictc no eft locus fubfHtuto.Et hac o- 
pi.Bar.fcquif finalitcr lafon in d.I.j.ff.de vnlg.& pu 
pil.pertcx.cui rcfpondcri no poffct ind.I.j.JJ. ci'i au- 
tc.iunfto.i^.in nouifsimo.C.ac cad. tol. quc allcga- 
uit Io.dc Ana. in d.rcp, tamc originaliter fiitt in pu- 
fto noftro allcgatuspcr Bcne.dc Pliibino in rcpc. d. 
l.iij.Cdc iurcdclib, nam in d,$. in nouifsimo.ponit 
duplcxfiillctiajrjjh^rcditasna aditanotrafmittatur: 
poftcain /.cilautdn.dcciditurtffi nofintpirfon* 
ad quascz uanfmiffione dcucniat hcreditas, quod 
tunc dcuoluiturad fubftitutum, £t fi non fint fubfti- 
turi dcfl-rtur fifca,vt ibi,& ita poft fcriofam ad par- 
tcs difputarioncm tenuit Banbolo, Socini in rcpcti- 
i\o.a\btx I. j. vbi in xxv j. col. condudit cum Barba. 
Ad cxcludcdum ergo fubftitutum fufHcit cj, inftitu- 
tu* fi non fit hzrcs , faciat alium hacrcdeio , >td. I.ft 

patcr 



/ 



Repe.cap.Raynu.GuI.Befiediai. 



7J patcr. t Si-cundo cx prxmiflis fcquitur dcctdo altc- 
riiis notibilis quzft. An (iiio&miliasintcdamcnto 
cxtran: i hzrcjc indituto rcpudiantc patcr prf fcra- 
turfubftitutotvcl ccontri.tu Canonilla dcbcsfcirc, 
■cp in hi> qu{ pcr filiu alias qua cx bonis patcrnis pu- 
ta adactitic a:quiriitur,p3tcr Iiabi-t vfumfruftu qua 
diu viuit& adminirirationc^indit.pcrquaspcrfonat 
nobis acqui.jr.i.& I.cu oportet.C.dc bo.quxlibc.& 
fic patris intcrcft tanqui vfufruduarij bonoru (Uiji 
<j»fiiio acquiraturhxrcditas.liis pro intclkctu prx- 
fuppofitis gl.in l.fi.^.fi.C.d.' bo. quxlibe. tcnet pa- 
tr»prxf.rcndu fubQituto. Qiiam opinionc fcquitur 
Ray.in trac.fubdi. Quia rcpudiatio filij noccrc non 
dibct patri.tum quia patcr & filius vna & cadc pcr- 
fona ccfcntur.l.fi.C.dcimpu.& aliis fubftit.& uc B- 
lius fine patrc nihil a^it.& prxtcrca,quia filius infti- 
tu.adcxcludcndu fubftit.fatisdiciturhzres, poftqua 
pater qui cadc dicitur pcrfona,eft hxrcs.lit iti ctiara 
tcnct Bir.in d.l.j.ff.do vu1g.& pupi'.& d.I.fi.^.fimili 
modo.d/bon.quglibcr.Vbi exprcfsc dicitur,tj> filio 
hxrcdc inftituto rcpudiantc , pcrindc cft ac ii patcr 
fjiLretabinitioinftitiitus,fccundu Pet.Cyn.& laco. 
Butri.Nam pat r & filius vnico lurc vo:antur : quia 
vocatur filius vtcxprcfic inftitutustpatcr vcrb vt in- 
ftitutus tacitc:fcd inftitutus prxfcnur fubftituto, cr- 
' po &c.idcm tt^^nct Bar.in d.l.fi.& in l.j. cum propo- 
nas.C.dc hxrcd.infti.cum cnim filius miniftcriofuo 
&cciit patrc hxrcdc, & patcr filij iurc adiuit hxreji. 
t3tcm,ccfl'at fubPtit.quia patcr vcnit vt inftitutui, & 
fic in primo gradu.Vndc li.-ct mutctur pcrfona^non 
tamcn mutatur pradus, vt d. $. fimili modo.crgo cx 
ordinccxclujitfccundu gradu,fcilicetfubftitutu:& 
ita ctia tenet Imol.hic,& in d.I.j.vbi Franc.Areti.de 
Tulg.& pupil.quos f qaitur fimpl:cit"r Ang.Arct.ia 
^.fi.inft.dc vulg.fbbft.iij.col.in prin.B3r.Bal.& FuL 

74 ind.l.cumproponas. tS^dcontraiia opinioncte- 
nucrunt citramutani noftri:quos lafon vocauitfub- 
tilc$:fcilicct Guli.dcCu.Do<^or ToIofanus:& Gui 
dodc Suz3ria,vtrcfcrt Ba1.Iac.dc Bellouifu.Albcri. 
Ang.& Pau.in d.l.fi.dcbo.qux libc. & idcm Anpcl, 
& Paul.in d.l.cum proponas & Angcl.d.I.fi patcrfa^ 
milils.t}.dc h^rcd.inftit.quos in pu^o iuris lcquitur 
Alcx.m d.l.j.ft.dc vulgiA pupi.&quia Tolofani & 
citramontani noilri hanc opinioncm tcnucrunt , ne 
moti credcrentur finc rationc,hic eoru motiua fum. 
mc vigcntia rcfl-ram poft roodcrnos. Primo cnim 
moti fuerunt, quia in iibero homine inftituto rcqui- 
ritur cp ipfc lit hxrcs , vcl mutata condiiione aliii fi- 
ciath^rcdcivtd.i. fi patcr.qua non mutauit filius,& 
fic patrc non potuit raccrchxrcdc.Sccudu & fortiiit 
fubftit. vcnitcx txprcfta tcftatoris prouilionc,fcd pa 
tcr vcnitexdifpofitionclc^is;ergo cxprdta prouifio 
icftatoris.ccflarc facit prouifionc I^is l.qui plurcs li- 
bcros.^.itao;.& l.cu cx filio..<.fiIio.& I. ex fai5t.j(. itc 
qucro.ftldc vulg.& pupil. Tcrtiu & tom^.quia fub- 
uitii^js cxcludit ius accrefcedi.I.ij.i^.fi duo.tfdc bo. 
pof.fccudu tab. cx co qa fubftitut" vcnit cx cxprcfla 
teftatoris prouifionc:fcd ius accrcfccdi cx ^uilione 
Icgis. Quartb & mcliiis confirmatur pcr I.im.C. d? 
pa«5l. conucnt. tam fupcr dote. vbi prouilio hominis 
ccflarcficit prouifionc lcgis:n.I pat^r in vcritatc cft 
hxres legalii:quia d.I.fi.dcbo.qux libe.facitcu hcrc 
dc. Ormultashabcmuslcgc$,c]>prius admittuntur 
fubftituti , quam illi qui funt hxrcdcdegalcs, vtcft 
tcxJn l.fin.CJc aeccl.fcruishxrcdi.inftitu.& in J^.fi 
vcro.inftitutio.in authcnt.dc hxrcdi.& Falcid. vndc 
fuimutr authcntic Jioc omplius. C. dc fidcicQramil]'. 



Quinto, & fortius ficit : quia quando filius r(pu- 
diat hxrcdiwtc & habct cohf rcdc, ccnc cohxrcs pcr 
ius accrefccndi cxcludit patrc.l.ij.vbi Bald.ca ad hoc 
not.C.ad Orficia.fubiungcns in punif^o noftro , pcr 
illumtex.r)7d.I.fi.C.dc bo.qux libr.in prin.procedit, 
vbi filiiisclfctinfolidumhxrcsinftitutus: quia fi ha- 
bcrct cohxrcdcin , coh^|cs pcr ius accrefccndi cx- 
cludcrct patrcm. fiergoiusaccrcfccndicxcludit pa- 
trcm, & fubftitutus cxcludit ius accreft endi. 1. quida 
tcftimcto Proculo.&l.fi.ft.dc vu)g.& pupiLfcquitur 
<]> fubfticutuspatrc cxcludcrcdcbct pcr rcgulam fi 
vin:o vinccntc tc,a fortiori vincatc.l. deacccfsioni- 
bus.tF.diucr.& tcp.prxfcri. Scxto facif,qui.i,filio re. 
pudiantc,pater admittiturcx priuitc^iocontra rcgu- 
las iuris cuinunis,vt d.Ui.in prin.de bo. qux Lbc.Et 
fubfticutus admitticur iurc comoffi : crgo illc qui vc- 
nit iurc communi nim cxcludit , qui cx priuilcgio I. 
antiqux.circa prinr .C.ad Vclleia. cii fragilius fit ius 
finguljrc, q ius connmunc.l.cius militis.in prin.ft.de 
tcfta.miii.maximequia difpofitiod.I.fi.C.dcbo.qu£ 
libc.in prin.cft corrc(5toria iuris antiqui cotra regu- 
lam.l.isaui hxrcs.& l.fi quis mihi bonr-.^.iuifum.ft'. 
dc acqui.hxrcd.& ficcft rcftrinecda quantu cft pof- 
fibilc: ar.l.pr^cipimus.in fi.C.ac appcl.crgo rcftrin- 
gi dcbet ad cafum vbi filius h^rcs inftitutus nu habet 
fubfticutu: quo cafu admittcdo patrc ncmini prxiu- 
dicatur. Vltimo facit tcx. in l. quidi ita in tcftamento 
fcripfcrat.tf.ad Trcbcl. vbi fubftitutus rxcludit illam 
»ranfmifsionc,de qua ibi.& i]lutcx..-id hoc pondcra- 
uit Ripha.Cuma.in d.l.fi patcr.vlti. col.lKdc hxred. 
inftit. pcr qux omnia vidtf, cj» haec opiiiio fit dc iurc 

75 verior.tTamcnSaIi.indi(fial.fi.dcbo.quxlibc.vo- 
luit duplicitcr opinioncs cucordarc diccns, <f vbi fi» 
liusfuitatcftatorc hxrcs inftitutus patris contcpla- 
tionc,quod pr^-fumitur vbi tcftator ipfum inftituJdo 
mcntionc fccit cxplicitc dcpatria potcftatc , diccdo: 
talcm filiu Caij , in cius potcftatc conftitutu hxredc 
ififtituo. Idcm fi implicitc fic diccndo, inftituo ta- 
lcm filium fjmil.talis.fecundum Bart.& Salicct. in L 
cum aliquis.C. dc iurc dclibe. ccrtc tunc erit vcra o- 
pinio Bart. vt fcilicct filio rcpudiantc patcrcxcludac 
fubftitutC.Siautcmin inftitutionc filij non fuitfida 
mcntio dc patrc , vcl fiiit fiida potius caufa clarioris 
dcmonftrarionis pcrfon^ hxrcdis,ccrtc tunc crit ve- 
ra opinio citramontanorii , vt fubfticutus prf frratur 
pitri pcrrationcs conim.& ita cum Salicc. Alcxand. 
in diiSa l.j.ft.d« vulga. & pupil. Sccundo concordat 
SaIi.opinioi>es fic diccns in cadcra I.fin.qu6d fi filius 
hxrcsinftitutusrcpudict hxrcditatem in fraudc pa- 
rris : quod ficii prxfumitur, fi fcicnsvoluntatcmpa- 
tris hxrcditatc acquirerc volcntis repudiauit^aut to 
fraudcm patris rcpudiare lc iadauit, fccundu Salice. 
ibi,& Panor.incap.in prxfcnua.xvj.coLdcproba..^ 
tio. Et tunc fit vcra opinio Bart. vt Patcrexcludat' 
fubftitutum.Nam hoc eft quod vult tcx. in difta 1. fi. 
dumdicit,(}> filius non potcft nocere patri. Si autcm 
filiusno rcj udiat in fraudcm p3tris,tunc crit vcra 
opinio citramontanorum , vt fubftitutus prxR racur. 
Quoniam fi filius hoc cafu habcrct coli f rcdcm & r*» • 
pudiarct.ciusparsaccrcfccrctcohxrcdi, non patriJ. 
j.C.quandononpcten. par. quxfecundum Saliccr. 
non cft corrcaa,per didam I.fi. multo magis accrc- 
fcere dcbrt fubftituto , vbi habct fubftitutii qui prx- 

j6 fcrtur coniunclo,vt didum cft. t Scd quicquid con- 
cordarc & diftingucre volucrit Salic. opinio Bar. eft 
commuiiior, vi vidiftis , & cam tcnct lafon : Primo 
pcr tcxt.qui calumniari non poteft ixj d.l.fin.Jf.fimili 

modo 



O 

fuhjlitutio. 



Si abfcjue libe.morerc. I L i^j 



jTKxio , vbi cltrc drtiditur cj> filio rcpudiantc patcr 
pcrindc habctur acfi «prclTc fiiilVct inftitutus. Sccu- 
d6 mouftiir hac fortifsima & fulnili rationc:na pri- 
uilcgiud.l.B.vt fcilicct lilio rtpudiantc harrcditasdc 
ftraturpatri, manifcftcindudum fuiiin fauorcpa- 
trij,&: vt locus fut patri.Si crgo filiusrcpiidiat patrc 
contradicctCjtalis repudiatioqui difpcii«juc admit 
ticor in fiuorc pauis,ficit locu fubAitutOi vt quo ad 
eum primus gradus ccfcatur v3carc,nc cxtindio pi i 
nii pradusi]U{fitpcrrcpud ationc (iIii,opcrcturaIiu 
cffcctu & lauorc altcrius pct fonx,qua illius pro qiio 
fuit induda,maximc in Ia:ftonc iplius pr6 quo indu- 
Aa fuit cotta I.quod fauorc.C.dc Icgi.Harc ratio fuit 
Fran.Arc.na antc tcpora illius I.filius repududo no 
pra:iudicabat patri, vtlocusficrct fubftiiuto.l. is qui 
Itxrcs./ .fi.ff.dc acqui.h.trc^rpo ncc cif rxiudicabit, 
piT d.l.fi.qoia hoc clft t contra mcntc illius I.qu^ pri 
uilcgiarcintcnditpatrcjfccundum lafo. Nccobftat 
in cotrariu allcgata fccundii cum,quia ad illa rcfpon 
dctur,(}i tcftator diccns fi hxrcs non crit,pcrindc cft 
acfi dixilli t vclalium hircdc non fcvi rit.quia I?x ita 
intcrprctaturdida vcrba, vt d. I. fi p.itcr. & tcfiator 
ccnfi tur voIuilVc illud quod lcx vult,fccundu Bal. in 
I.precibus.C.dcimpub.4: aliis fubft.Anqc.in fi duo. 
ff. dcacqui.h.Trc.& B ar. in l.h crcdv.s mci./.cu ita.ft'. 

Trcb. Ei tanto maeis cft hoc vcn'i,cuin d.I.fi.j^. (i 
mili modo.dicat,Qi patcr dcbn admitti ac fi in prin- 
cipiofuifict hxtc* inftitutus. Simil>tcr non obft.c}» 
jmaccrcfccdi cxcludii patrc I.ij.C.ad Orficia.Qno- 
niam rcfpodctur, rp illa Icx non loquitur, quado fi- 
Jius rcpudiauit: quia fi rcpudialVet , admittactur pa- 
tcr.pcr d. I.fi.cxclufo cohxrt dc; fcd loquiturin filio 
exclmb tcporcaut mortuo,Qux cxclufioprziudicat 
pitri.vt dicam J.Pirilcr noooftat dimi diccbicur, 
tLl.h.f .j.cft ius corrcftoriu, quod cxtcdi non dcbet. 
Qir -1 rcfpondctur,cp in cafu noftro no fit illius I.cx- 
tctio:fcd clhpfamct lcx,quf in f .fimili modo.loqui 
tur patrc admitri,acfifuiliciab initioinft tutu^.Pr^- 
tcrcad.l.fi.non cftpropric corredoria,fcd potiusli- 
nutatoria,cx quo non corripitur in torii. l^oftrcmo 
non obftat l.quida ita in t; ftamcto. ft'.jd Trc b. quia 
non loquitur in fubftitutioncfcd in tranft t'onc , vi 
dixit ti-x.ibi tranllatum cfll-ad raatrc. Ordift-rciiua 
cft intcrfubftitut':onc& tranftarionc, »tcft tcx.in I. 
patcrSLUcrinam.in prin.& ibi Bar.ff.dccondi.il!>: dr- 
moft.vt viJiftis.s.in finequarri prinripaiis .irricu!i, 
77 in vltimo cafu fallcmix. t Statcrgocochilio t;Io. & 
.Bait.vcra,8f c6tnunis,cj> fi filiu$*amilias fuit inftitu- 
tuS h*rcs,& ci datus fubftitutus vulparis.fi hxrtdita- 
tem rcpudict,& admittitur patcrcxclufo fubftitoto. 
02? quidc cocluiio 3mpli.:tur hab^rc loc u liuc fili' 
quircpudiauit crattalis puta paginus,in aducntitia 
hxrcditatc inftitutus,!n qua patcr vfumfruc"cu hibc- 
rct,& Icgirimi .adminifhationc: quo cafu nc filij rc- 
pudiariopriiudicct patri , admittitur ipfc patcrcx- 
clufo fubftituto,vtdi(ftii cft.f-d cria locu haktin fi- 
lio militc occafionc militix inftituto hxrcdciquo ca- 
fu patcr de iure comuni vfumfrudu no habct nec ad 
minifb-arionc,cum incaftrcfib. filius habcaf pro pa 
tre.I.i j.ff.ad Maccdo. Aitamc fi filius talc hxrcditatc 
repudict,licctrcpudiatiop3tri n6prxiudicct,cum fi 
filius hiroditatc adirct.nihil patri quxrcrctur.potc- 
rit patcr hxrcditatc adirc , & fubfHtutum cxcludere, 
« fi ab inirio loco filij fuilVct inftitutus , vt cft cafus 
fingularis in d.jf .fimill modo.quod eft not.idu.Q«ia 
per hoc dcm6fkatur,cj> rauo quarc, filiorcpudiatc, 
pater admitritur, non cft proptir patris prxiudiciu, 
Tom. 2. 



quod patripararcturcx filij rcpudiationc. Scd vcra 
rario,quarc filio repudiamcipatcr cxclufo fubfUtuto 
admiuitur,cfl proptcr idcntitatc & vulitstc pctfonx 
patris & filij,qui dc iurc vna & cado pcrfona rcputa 
tur,d.I.fi.C.dc impu.& aliisfubfti.proptcr qua vrilt- 
tace qux fola cft ratio ditfri priuilcgi j fingularitcr os 
fuum vltra omncs mudi dodorcs aprruit la.in d.l.j. 
xij.coI.ft.dc vulg.& pupil.diccnStQjficutfilio rcpu- 
diantc p.^tcr admittitur, & cxcludii fubftitutu : 1° fic 
rtia crit c conucrfo.fi patcrin tcftamcto alicuius hf- 
rcs inftitutush^rcditatc rrpudict: quiafilius cxdufo 
vulgari fubftituto admittctur. Quod li vcru fit, cfVct 
magna ampliario ad coclufionc noftri & dccifionc 
flar.fcu ad tcx.d.l.fi.jf .j.C.dc bonis qux libc.Tamc 
laf.no figit pcdc,fcd rt linquitfupcr his cogitadum. 
79 t Hanc tamcn coclufionc gl.& Bar.qux cft c6mu- 
nis,Iimicabitisprim6 Iolu habcrc,fcilicct cp filioh^- 
rcdc inftituto rcpudiantc patcr admittaturcxclulb 
fubftituto.nifi fubftitutuscllct pcrfbna t3lis,qua vcri 
fimilitcr tcftator prxft rri voluit paui ipfius hxrcdis 
inftituti : forte quia fubftitums crat filius tcftatotis, 
arg.I.cum auus.tf.dc condi.& dcm6.& l.cum acutif- 
fiini.C.fidcico.vt elcgiltcr dccidit Bal.quc ibi fiqui- 
tur Pau.in d.l.fi.f .j.ImoI.in d.l. fi patcr. & idc Bal. 
in d.l.cum proponas.C.dc hercd. infti. & Alcx.in d. 
I.j.dc vulg.& pupil. Vcrbi graria, inatcr infrituic filiu 
n^cundimatrimon j:& fi hgrcs non fit, fubftituitei 
filium primimatiimoDij) vthxrcdc inftituicmarituj 
qui crat hliu&hmi. cui fubftituitfr.itrcfuum, fcilicct 
ipfiufinct tcftatricis. Ccrtc his cafibus non cft vcro- 
limilc , tcftatricc voluifVc patrc hxrcdis fui prxfcrri 
fabftituto.arg.l.talepa(itu.^.fi.fF.dcp3d. & vidctur 
cxprt ffjm.ff.dc vul!:.& p opi.l.qui Iibcris./.hxc vcr- 
ba.ibi,fcd is qui.idc fcntitSali. in cadcmJ.fi.J^.fanc! 
mus.ij.col.de bonis qu( lib. C. Na pfona fubflituti 
in hoc quaplurimum opcratur , qn cft talis ad quam 
tcftator aftlctionc habuit . q^uia coiunda, vt di^um 
cft.Et idcm critfccudu Bal.in d.l.fi.vbicunq; cx ali- 
quibusaliisconicdurisapparcrcpoflitfuifT. dc mc- 
tctcftanris fubfbtutum prxfcrit , ficutit)limilid(cit 
Bar.in l.j.dc vul.& pup.& l.-j.dctacitapupillari,qug 
no ir xluditmatrcm pupilli,nifi cx cuditionc fubftr- 
turi, vcl aliiscoicftuiis apparcatfuitfc dcmcmc tc- 
ftatis,c]uud cft not.Sccijdo limitabitis dicfta coclufio 
n; m locu habcrc in rcpudiationc filij exprcfla,vt tuc 
cxclufofubftituto paccradmittacur,vt d.'.fi.fccusau 
tc cricintaciu,puu fifiliusab adcunda hxrejitatc 
cxcludaturpcrlapfum tcpori^ad hxrcdic^itc adcun- 
dam pr(fixi:quia cunc ulis rrpudiatio tacita nedn fi- 
lium adiro ncglieentc cxcladit,fcd etia patrc.& fub- 
ftitutus .idmiitCTur.fccundum Bar.inl.is qui hxres. 
in fi.quc ibi fequuntiirmodcrni.ff.de acquir.hxrc.& 
in I.j.ad fin.ouc ibi fcquit laf.iiij. col.C. qui admitti 
ad bono.pof.polVant. qux quo ad hoc eft fccundum 
omncs ctia hodic incorrcd^Et idc Iif.in l.fi cmaci- 
p.itn.Cdc iuris & fa<Si igno. Vidcbiris aamcn B]r.in 
d.l.isqui h£rcs.|^.ncq; filius. vbi hoc limitat. Tcru6 
cx his datur aiam dccifio ad aliam nut.quxftioncm: 
So tSi monachusfiicrit hfrcsinftitutus,ciq;dacus vul 
garisfubftitutu$,& nolitadirc hxrcdiutc:qua fi adi 
ret monaftcrio quxrcrct , qs in hoc cafu pr^fcratur» 
anmonaftcrium vcl fubfticuRusFHxcqMxftio paucz 
dubicationis cft,tcncndo opinionc Canonift.diceQ- 
tium,cj> monacho h^rcde inftiruto , h^rcdiias immc- 
diatc dcfcrtur moitaftcrio,abfc; miiiiitcrio aut fafto 
monachi hfrcdis inftituti,& aDfc;;coQ> pcrulc hf- 
rcde adeatur h^rcditas. Prouttcoent Inno. lo. And. 

dd Panor» 
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Panor.& cxmi tn ctn prxfcntia. de probat. na cum 
voluntjs monachi fii traOau in monaftcriu. c. non 
dtcatis.xij q.).&c. fi rcligiorm.dc cledio.lib.vj.fufii 
cicid acquifuione h;trc-ditatisrol.i voluntasmona- 
llcri j feu abbatis monadcrin rcprjfcntatis: imo ipfo 
turc ccnfctur monaftcrio acquiri.l.fi.C.dc facroran. 

8i ccclc. tQuicquid cnim monacliorclinquiturcenre- 
tur contcplationc monafterij rdinqui,& fic monade 
rio 8c non ipfi monicho acquiritur.c.rcquififti.s.co. 8j 
facit quod a fimili dicuoi Lcgirti pcr tcx.not.in l.fi- 
lio.fF.dc codi.& dtttto.pcrquc Bai.& Pau.ibi dicut^ 
Qj rdidu fj(Su fcruo vcl filio potcft i dno aut p.itre 
rcfta via agnofci. Hx quo infcrt ibi Bal. cj> rclictu fa- 
ftu monacho contcplationc monaftcrij,potcft rcAa 
via p momftrri& aenofci finc fifto monachi : & fic 
nollc monachi proiiefTc non poHct fubftituto in prx 
iudiciu monaftirij.Eihac opinionceriitenuit Fran. 
de R3mpo.inI.p0ft aditam.C.deimpub.&aliisfub- 
ftit.& Pau.in d.I.lcgatum.ff.dc lcg.j.fcntitBal.inl.j. 
C.qui admit.aj bono.pof.poiTut.qu9 opiniocftfe- 
curior,& in eam incltnare vidctur Akx.in d.l.j. ff, dc 
vulg.& pup.fcd fcqucdo comunem epi.lcgiftaru te* 
ncntiuhfriditatcnon portcmonafterio acquiri fine 
aditionc& fifio monachih^rcdisinftitudiqu^ftiot 
noib-a dVet dubitabilis.Nam tcnctLcgift^ cb h^cd t 
tas non qufritur monaftcrio immcdiatc, ffd mona- 
cho,& permcdiri ipfiusqu^riturmonaftcrio, prout 
eft tcx.in I.d-C.dc epif.& clc.vbi cxprefsi dccidif :qi 
monachusparcntu hxreditatcm fibiabintcftatodc- 
fcndit.Priterca maior vidcturctVc fubicSio fcruilis 
qua monachalis:quia dris poteft feruu vcdcrc,& nol 
le alcrc,fed pcnit» pro derclifto habcrc fecudu Bar. 
in d.l.j.ft.dc vulg. & pupil. & time hxrcdius dclau 
fcruo quxritur mcdunte pcrfona fcrui,& non alias. 84 
I.iij.C.dehxrc.infti.idc'm crat iurc.tf.in filio.l.is qui 
hxrcs.in fi.ff.de acqui.her.& in acquifitionibus mo- 
nachus xquiparaturfcruo,fccundu Inno.in ccum o- 
lim.dcpriui.& Bar.inl.j.fF.dc ftipu.feruorum. Ergo 
multo magis hoc dicendu cft in monacho , maxim^ 
quiaius adcundi hxrcditatc vidctur omninoannc- 
xum pcrfonx hxrcdts inftitud.l.potuit.C. dc turcdc 
libe.Orca qux funt anncxa pcrfonx& infcparabilia 85 
a pcrfiana no qu^runtur altcri reda via.I.neccfl*ari6. 
^ .fi.tf.dc comodo & pcri.ni vcd. vt de cafu noftro 
videturcffc tcx.in c.ftacutumjcviij.q.j. vbi dicitur rp 
fi monachusefHciturcpifcopus,quicquid ante qux- 
ficrat rcmancbit monafterio.& fic clare dcciditur,rp 
acquifirio ficbatper monachum monaftcrio. Et hac 
opinioncm tcnuit,& hanc cxprcfsc tcnct Spcc.in tlt. 
dc fta.mona.vcrf.viij.quxritur.Tbi dicit in aditionc 
hxrcdiutisrequiri voluntatc & zStam monichi hx 
rcdisinftituti.Iacob.dcArc.Bar.& Aoge.in d.l.j. d- 
vutg.& pupi.Bar.in l.iij. if.dc c6di.furd. & inl.indc 

«■ Neradus.fF.ad lcg.Aquil.Imol.hic,& in d.I. fi patcr- 
fami.Bir.BaI.& Fulg.vn d.l.fin.C.dcbon.quxlib,& 
Ludo.in l.j.C.qui admit.ad bon.pofpoflunt. Bal.in 
d.l.iij.C.dc hxrc.infti.& in d.l.fi.C.dc cpif & cIct.& 

ii in I.CX rcpudiationc.C.dc fidcico.tAdido enim hx- 
reditads ncdu cdfiftit in voIuntatc,fcd ctiaopus cft 
fa^o l.prohxrcdc.fF.deacqui.hrrcd.& dicam pk-jic 
in yctbotMtrtut itdtjue ti^at»re ]. £t licct monach' 
voluntatc no habcat liKcra, quia nihil potcft fine !i- 
ccda abbatis,ficut ncc fcruus line iulVu dfii.I.fi c^s mi- 
hi bona.JF.iufVum.de acqui.hxrcEi fic intclligitur c. 
non dicatis.xij.q.j. Acumc omnino nd caret voluta- 
tc,ficut vidcmusqn monachuscftclcftus,quia non 
potcrit fol* fupcrior afTcntircjncc rcnudarc cle^tio» 



ni fincconfcnfu monachi elcAi. d. cap. fi rcligiofiis. 
Prxtcrca,licct quo ad iura iam qu^fita monaftctioy 
rcligiofus nulla habcat voluntatc, f ccus tamcn cft in 
quxredis,maximcin hxrcditatc,ad cuius acquifitio- 
rcquir^tur aditio , in qtta requiritur &(fhun htrc- 
dis.Quod fcciis cflet in lcg.ito:<ja illud refta via trafi 
rct in monafterium.Et ita loquitur Bald. in d.l. filio. 
ff.dc condi.& dem6.& poflct proccdcrc opinio Cm^ 
noniftaru. t V'cnicdo nuc ad qucftionc noftra prin 
cipalc,an monacho hxrcdc inltituco rcpudiantc, vel 
nolcnte adire,monaftcriu adire pofsit , & cxdudere 
fubftic tjm : cercc fi nosloquamur dc lcgato rclido 
monacho/n quofuitci fubfiicucu,n6cft.dubiu,quin 
pcr monailcriu cui rci^a via dominiu rei iegatx ac- 
quiritur,fiibftitutusexcludacur, vcdJ.fitio. & idc iil 
hxrcdintc,tcncdo opinio.Canoni. Std tcncdo opi* 
nio. Lccift. fucrut fupcr hoc diucrfx opinio. Primi 
opiniohiit lac.dc Arcna& Richardi Malumbtcdi*- 
centiu,idc cfVe in monacho,quod in fcruo. vt fcilicct 
qucadmodum fcruo adire notentc pr^ivrtur fubiritu 
tus domii>o.l.cum proponas.C.dc nxrcd Jnftit.lic c- 
tia erit in monacho.l.fi.Cdc cpi£& clcr. quia mona 
chus xquiparac fcruo,fcct[idri Inno.ind.c.cumolim. 
dcpriuil.& Bar.inl.j.dcftipu1.fcnu>ru.& l.ciimhx- 
rcdcs.fF.dc acqui.pof.& Gtil.de Cug.io d.Lfi.ittto di 
cic ccx.in c.muIcos.liiij.diftin.Q> fcruicus monachaUs 
eliduriorquacunqi aliafcruituce. Ec hanc opinionc 
t^monachorcpudiatc vcl adire nolcnce prxfcratur 
fubftitut',tenuit Ang.in d.l.j.ff.dc V11I.& pup.& Bak 
in 1.CX rcpudiadonc.C.dc fidcic.& d.I.fi. dc bo. qux 
libe.Ang.& Imol.in d.l.fi patcr.ff.dc hxred.infti.& 
Franci.dc Rampo.in d.l.poft adita.BaId.in ^.j.infti* 
dc vulg.fubftit..\ng.& Fulg.in d. h cum ^ponas. C. 
dc hxrc.infti.tSccudaopinie fuitcotraria primxha 
bcns,(|>monacho rcpudiantc monaftcriu prxfcrtur 
fubftituto,quc adeun Jo hxredicacc cxcludic, fic ut ili 
quxftionc prxccdcoti diAu fiiit dc pacre,qui filio re 
pudi.incc cxcludic fubftitutu. £t hic opinionc tenct 
indifFcrcntcromncsCanoniftxjVtper Panor.ind.c. 
in prxfenda.xix.coI.& Fely.ibi,pcnuIi.col. in fi.qut 
opinio.vdut xquiorcm fcquitur Cy.in d.l.fi.dccpi. 
& claL& Bar.ind.l.j.ff.dc vul^.&pupi.tPluscnim 
monachus ^quiparatur filio quam fcruo , vt iura lo» 
qucntia dcpatre& fitiolcKuhabcantin eo,quaiura 
loqucntia dc fcruo & domino,quia fubicdio mona- 
chalis cft magis filialis qua feruilis:qui3 fcruus poteft 
vc Ji,infti.dc his qui funt fui vct alic.iu.fed no mona 
clius ficut nec filius, nifi in cafu extrrmx neccfsiutis 
patt rnx &mis. Prxtcrci monaftcrium cogitur alcre 
monachu,ficut patcrfiliuJ.fi quis a libcris. ff.dc lib. 
agno.No aut dominus cogitur alerc (rruu, quc vt di 
&» eft,habcrc potcft dcrcIiflo.Facit quod no. gl. 
in I.fi longius.in fi.ff.de iudi.& fic licet monachus hf 
rcdiiatf repadi«,tame eius monafteriu cam adirc pp 
tcrit,& fubftitutii cxcluderc.quia hoccafu hxrcditas 
non ccfcturmonacho dclata,fcd monaftcrio,cui njo 
nachus prxiudicarc non potcft. ficut nec filius patrij 
cui hxrcdicas quxrcda erar,fi moiMchus cum ttcecia 
alibatt$earaadiuifl'ct,aut filiuscu iutVu patris. Facit. 
glo.fing.in d.c.ftatutu.xviij.q.j.Totcs co ipfo, quo 
quis c fticitur monachus , videtur ccdcre & in mona- 
fteriu transferre,nedum iura & bona qux habct , fcd 
ctia fnculcacc ci in poftcros defercnda,& fic monafte 
riu ex fua pcrfona acccnta rcbdlionc monachi,potc- 
ritadirch^rediute,fecundu Bal.in quoda fiio confi 
lio incipientc,Mat;naqu^'lliocft.vbi dicjt,Q> cu mo- 
nachus non habcat vcllc ncc^i nolic) {quipaxaturin- 
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fanti,vthxrc<iit.Jtc rcpuiliarc noti poflit: quoJ fccus finc.cccU.BiI.m l.apud Iioftcs.C.dc ruis& lepi.h^r. 

cft in fcruo.qui vcllc h.ibct linc dnu,vt d.l.c u propo Bal.& Ant;.in l.nt pott i.tf. dc his qui fut fui vcl alic. 

nis.ibitpotnitciuanuitnolcntcdnoadircicrgohiibct 89 tutis.vbi dicitBal.tcpcpi/copuscjuoad cffcflutriA 

noIle.Vndcno finccauradicit tcx.in d.c.multos.liiii mittcdi patcma hircditatc cx iurc fuititisnon ccn- 

di.Qj fcruirus monachalis cft durior quacui]; alia fcr- ft tur cflc cxtra patria potcftatc : imo illa tranfmittit 

Uttutc.iJc tcnct Imo.hic,& An;jcl.Arct.in J.alicnus ad c]uofcrtc;,ac ti inpatris potcdatcdVct, prout fiiit 

tjno ;.'nii. Jc hrr.inlli. A!cx.& laf.in d.l.j.fF.de vul. dc mcntc fiar.in I.itc in potLOatc.illo cod.tit.vbi fin- 

& pii.^il.Ncccft vcru fj> monachusomninocoparcf 90 gularittrdicit^t (|> licct monachus vcl alius in digni 

fcriio,vt voluit Inn.in (J.c.cu oUm.nifi quatrn» cjcpc tatc cxcqucs patrii poteftatc cxiucrit , hoc intclligi- 

dit monartcrio <|> cOparctur filio , ci coparabic fccu- 

du qTiod mifns c-):pcdit,vt cIcRatcrtratlit Bal.in d.l. 

i.»er.rpio3vl dt cimum & vlti.C.cjui admi.ad ho.poi. 
8^ vbicocltidtt , t «]> monichus arquiparatur fcruo vcl 

fiIio,prout crt vti!ius& fauorabilius moniftcrio. Or 

cnmin propofito fjuorabiliiis lit monaflcrio mona 

ch'J ii^uipariri tilio tjuia tuc monalkriu tanqua pa- 

tcrcxclud -t fiitvftitntn , ccncnunqua fcruo fcd filio 

copar.->hitur,(licit Bnl.in I.fili«s.C.d( pac.& Lud.in 

l.i^qui hxrcs.? .fin.if.dc acqui.hxrc.habct cnim iura 

fuitatis & aj^nationis ccu filius.vtd.l.fi.dc cpifA clc. 

& pot clfc tcftis.Tmo pliw ci qua citcris crcditur, ?t 

dixi in yirho,yiJie£l*impuli€ri. Qmc Iocu no habci 

in feruo.it?tur filio coparabitur: m iximc quia in du- 

bio fcmpt r capimus quod fjuorabilius cll pif caufj , 

arg.c.fi.dc rc iudi.& hoc cft veritas,qua fcquitur Bal. 

in d.I.fi.dc cpif.& clc.licci in d.l.fi.dcbonis q\ix lib. 

fcntirc- viJcrctur c6traiiii,& ma!c. Et ficut abbas li- 

nc volutatemonachi aJirc p6t!ifr€ditatc,vbi mona 

chus adire no vult,fic ctia potcii monKho ct^tradt- 

cctehercditatC- rcpudiarc, f cijJu communc opi.dc 

quo pcr lac.dc Are.ind.I.fi.dc epif.& cIc.Bar.in I.tu 

tor.tn linc.iV.dc bo.pof.& pcr JotS.ind.c.in prxfcn- 

tia.Bal.in J.l.j.C.qui admitti a l bo.pof.polIiint.& in 

I.bonorum.rod tit.& in dJ.cx rcpudiationc.C.dc fi- 

•deico.Piu.in iJcgatu.lf. Jc Ic^^j. du umcn rcpudict 

-de colcnfu fui conitttasiquoJ probari vidctur,pcr I. 
.pcrfcruu.lF.dcfucccf. cdicto. Ex prxmifsismfcit 
87 Bar.ad d^.ftftonc altcriusqucilionis.tQilid fidcctf 

•fit hrrcJitate non aJita,oct); rcpiidiata,an monaftc- 



tur quo ad ca,in quibus^on cfict fibi fauor cflc in pa 
tris potcftatcnliasfccus.allecat.gl.in auth.c6fti.quc 
dii;nita.!ibcrat a patria potcftatc.f . j. & ifta eft vcri- 
'tjs,licct pl.in l.fi tx caufa./.PapinianusJ'. dc mino- 
libus. tcnucrit,<}> monachus cu fit in potcftatc abba- 
rsnon Jicitur hjtrts ncccflarius,& fic non cft harres 
fuus patri.Idco fi patri fucccdat cx tcftamcnto vclab 
intcftato,requiritur cxprcfsc h^reditatis aditio , vt fi 
dcccflirrit hxrcditatc non adtta monaftcriu ex potc n 
da fuiutis non fucccJic.& ita tcmt Ang.& malc inl. 
fub c6ditionc.tf.dc Iib.& potih.ncc oblht mona 
chus (it in potcftatc abbatis:quia rcfpodctBar.in d. 
auth.fi qua mulicr.q.a pcr hoc no impctliiur, vt (uus 
hxrcditatt; uanfmitccrcficutdicimusin cmacipato, 
qui harcditatc noii aJka tranfmittit ficutcxitlcs in 
potcftatc,pcr I.meminimus.C.dc lcgi.hjcrcd.de fjao 
plcnc pcT Bar.in I.vcntn-.tF.dc acqui.hir. Qu^od no 
putovcrri,vtdi>.a pUnc J.in vcibo, mfrrue iraifMe te- 
/^/«rf.ij.Vndcrcftatcp peringrcfiumn onaltcii) n6 
tolliturcxiftcria fuitatis,vtctiatcnct Lud.in d.I.is po 
tcll.tt.de acqiii.lixr.ficut non pcrJit gcntrisnobilita 
tc.vt dixi s.in vcrbo,<^4i; htAent fiJiM.Sc fic h^redita 
tc afccdcntiu no adiia trantminit ad monaftcriu h(- 
rcsmonachus. & fimilitcr hlius h^rcdicatc n6 adiii 
aliorum afccndcntiu tranfmittit a J patrc: ac fi ca rc- 

Eudiaret. cum in hoc cafu paria fint inori antcadita 
f rcditatcvcl fi hxrcs viuenscam rcpudict.Qiioca 
fu(vtvidiltisfuprj)patir vcl monaftcriuui prjKrtur 
fubftttuto:quia,vtdictu cft^non potic,vi |<uia niottc 
przncmus,& nollchztcditatcadirc «xquiparantur. 
liunTpot. rif.am adire cxcliilb fubftiiuto, ita cjj tjlis 9' tSccus autc fccri Jii Bar.cfttt.fi filiusaut monachus 



lixreditaspcr monichumdc lic.ncia abhuis, vcl pcr 
monaftcriu viuente monacho hxrcdc inftttuto, non 
aJiti crnfetur ad monaftcriu trantmiffi ? Et pantcr 
qu.Trit,fi ffliofimiltas in tcllamcnto altcrius hxrcJc 
Inftitutodeccdcntc no a Jita hircJitatc n. c rcpudia- 
-ta,an patcrhrrcditate filiodclata notamc agnitJin 
pcr fil!u,ncc patrc viucntc filio,pofsit adircvclut ad 
&Tjitnnfmilfam?Ccrte Bar.ind.l.j.tf dc vul.& pup. 
d(*(;iJiiin vtroquecafu^cj. n6p<rI.ij.C.ad Orfic!a.& 
not.Ba!.in l.ti infiti.^ .fi.Cdc iur. delib.Et iu moax 
chotcnuitcxpr. Ae Bar.& Btl.in l.ficOdicatur. ti.dc 
condic.fur.pcr illii tcx.& Bar.in Kindc N.ratius.pcr 
il!oTc\'.hoc decid: ntc in fcruo.lV.aJ Ic?j.3qui.& in 1. 
1f rotcft.v.col.tf.de acqui.hxT.Cy.& B il.i.i J.l.fi. Jc 
lpir.&cIcr.&Bil.in^.j.infti.dcvHlg.tubfti.&pI.nc 
^IT d.I.j C.qui admir.ad bo.pof.Qttftd vcru int.lltga. 
t?$,nifi agcretur de hxrcditate afccn Jcntium: vi quia 
•monachus a nitrefuo vd .luo autaft ro afccndciitc 
•fiillTithTrcs inftitutus rquia tunc ex potentia iuiutts 
hirrdicai(5 procul dubio trafmittcrct ad quotcunq; 
& cofcqucnnr ad iiion3ftcrium,iuxta I.tij.C liciurc 
8?dclib. tNaper ingrHfum monaftcr j no pcrditur fui 
ias.vt probat in J J.fi.C.de cpi.& clc.vbi. teniit Gu- 
liel.dc Cng.lac.But.& Bal.pcr illu tcx.tj»monachus 



in tcllaimiuo ntranci hxrcs inllituiui,& dccedcrct 
antc aditi hzreditattJ.Q^iaca tranfmittertt ad patrc 
vtl monaft riutcu 116 itt faciliter tiafinittatur hxrc- 
dius extrancorti ficut arccndciuiii. Quia, vt vidiftis, 
filius cmacipatus hxrcditatc afccnJetis non trifmit- 
tit vclut cxtrancus.Et hoc vcru, tp monachush^Tcdi 
uttf cxtranci aJ monafteriii n6 ttanfmi(tat,nifi liiif- 
fwthxrtsinftitutus ab cxtramo fub c6mcmoraiione 
monnlt(.Tij:quia tunc vijctur rcU<5tii inonattrxio. ita 
clci>atcr limiut Bal.vcrba Bar.in J. I.filio.if.dec6Ji. 
& ^cmo.Na hoc cafu monaftCTiii finc monacho u!c ^ 
hxrcJitaic per monachii monuum n6 adiu potctit 
fldircquod melius probatur,Iicct ipfe BaL oon dicat 
in I.ciiaIii]uis,C.deiuicdcIib. & iJc fi filius dlct fub 
rumcmoracioncpacrix potcftatis hxrcs ir.l^itutus vt 
Sittti};i,& tigit Panor. l\)c in prin. Std aducnatis oa 
. lo. Ahd.& comuiiitcr ocs do^.in d.c.in prxfJtia.dc 
proba.tcncm in monacho,r}> ctii li in teftam<.'to ci;- 
tnnci hicrit hxTesinftiiuius,hzrt.dit3sindiftin6l,c 
tranfmitttcur ad monafteriii , n6 Uda di^cntia on 
tuctit fubcomnKmoratiopcmonaftcnj, vcl fimplici 
tcr inftitutus,quod tcncf c cft fccurius , vt s.tlixi.quia 
monachus vclle nu htjpct lu-q; n<ilIe,idco fua volun- 
X3S non atcenditur,fcd tolii infpicit voliitas abbatis» 



'HCfindcfucccdit patri , ac fi monaftcriu non fuiliec 91 t Vltcrius circa pr.rmilia duhuatur , ti hxrcs infti- 
Wreflus.IdemBal.in l.ciiin adoptiuis.C.de adop. tutushsbcatfubftituiu vuigarc , cifuquohircsnon 
Uc But jiar.& Bal.uiauth.fi qua mulicr.C.dc facto lk,& nilulominw fit rogatus icftitucrc h^rediutem, 
Tom. a. ' dd. ij, &fic 



Repe.cap.Raynu.Gul.Benedi(fl:i'. 



& fic habct rub(lictttu,& fideic6min'anuni,& difhis 
hzrcs rcpudict hzrcdititc , & Hdcicomiflarius prtic 
ipfum cogi adirc-.vt fibi hxrcditss rcft-tuatur.!. cogi. 
& l.na quod.^ .fi quis copulfus.ff.ad Trcb.cx aducr- 
fo cni indat vulgaris rubditutustquafi coditione fub 
ilitutionis ftatc pctcs harrcdiutf , quis iiloru prxfer- 
tut?£t ccrtc Bar.in d.1.).fF.de Tulg.& pup.concludit, 
<f auc iideicomiirum fuit ctii ucitc a fubftituto repe 
titu-.&tucprjefcrturBdcicomilVariiis.l.n patroni. f. 
ft.iF.ad Tri b.alas prjfcttur fubftitutus vulgaris.1. no 
iufti.C.ad Trcb.tii hnalitcrfc remittit ad notata in I. 
fa6la.>.Iulianut.ff.adTreb. Hancdiftindionc fim- 
pliciter tcnuit Ang jn d.l. qui edam tcnuerat Pctnft 
Cy.fcd idc Ang.in d.l.fi patroni.vult indiftindc. f}> 
pr^fcratur fidLicdmiftariuspcr d.^.Iulianus.fccudu 
primu gl.intellcdu ibi:ideo Cv.& Bart.in d.f .fi.rc- 
prchcndunt diftinftionc t;Io.ibi.& hanc vltima opi- 
nioncm fcquiturBar.in d.j(.lulianus.& Imo.in d.l.j. 
(k vulg.& pu.cucludcs&bcne, ^ fiue fideicominu 
fiierit i fubftiruto rcpc titu fiuc no,fcmpcr fidcicom 
milVarius prxfcrtur, & cxcludit fubftitutu.quod ctii 
videtur cfTe dc mcntc tcftatoris.Ex quo pcr fideicd- 
mifTum reliquit, cumfcirctvcl fcire prcfumcrcturiu- 
ris difpolitionc.l.lcgcs facratifsim^.C.dc lcgib. quz 
quidc iuris dirpofitio vult fidcic6mi(fariu poftl- co- 
gere hzrcdc inftitutQ adire hzrcditatc , vt iibi rcfti- 
tuatur.l.j.& pcr totu tit.fF.& C.ad Trtb.& fic/olum 
vidctur dcdiffc vulg.ire fubftitutu, cafu quo fidcico- 
miffum n6 haberct cfFcftu.Puta quia infHtutus dece- 
dcrn hzrcditatc nd adita, & ant:: omnem iuflum de 
adcudo periudicc fibifa^UiVt cxcludamiisquod ha 
betur in d.l. j.no iufti.C jd rrcb.& ctii »bi hf rcs dc 
ccdcretnulla fiida tranfmifsionc iuris delibcrandi, 
vt cxcludimut quod habctur in glo.magna,in I. eam 
qui.C.dc fidcico.harc VLraiurisdccifio confirmatur 
per tex.tn l.quia potent.in fine. ibi, his quibus hzre- 
dius rclida cft.quc ibi dofto.prffmim Imo.expo- 
nut,fcilicctfub(titucis vulgariur. ifjdTrcb. vbicft 
cafuSjCj» nc hacr.sinftitutus no adeundopofsitdcfrr- 
ri faccrc harrcditatc vulgaritcr fubftitutis,poterit in - 
uitus pcr fidcicumifTarium cogi adire.Ec hxc opinio 
cenfaur vcrior, qui tcnuit Bil. in d.l.n6 iufta.Imo. 
hi:,& Alcx.in d.l.j.dc vulg.& pup.xj.coI.Ncc obft. 
fi diccrctur<(}> tcftator dido h^edi fubftitutu vulga- 
rc.^atis vid( tur ei darc potcftatc non adcundi,fi h^- 
rcs ciTe nolucrit,& fic qui voluntate tcltatoris abfti- 
ncCn^dcbctpofte cogi adire.l.qui aut.in principio. 
ff.fi quisomifla caufa tefta.fccundum glo.in d.l.non 
iufti. Qupnia ad hoc rcfpondct ibi fingulaiitcr Bal. 
Qiillud proccdcrct, vbi tcfbtor fubftituiifct vulgari- 
9j ter tancu,& ncminc pcr fidcicomifTum.tEx hoc fin- 
gularicer infcrcs limiciri o«:s1cgcs,quz dicut pcr da- 
rioncm vulgiris fubftituti tolli fuitatem.quia hoc cA 
vcrujvbi tcft:itor fubftituit folii vulcarittr,fccu$ fi e- 
tiam fubftituat pcr Hdcicuniinum.Exquo infc-n , <f 
fi in teftamcto addidiffct claufuli,quam notarij f^ pe 95 
apponunt: fcilicct fubftituit vulgariter, pupillaritcr, 
& pcr fideicumin'um:tuc non vidctur dau filio hxre 
di licccia abftincdi, quin fuitas operct ocs fuoscftc- 
&us:quod dicitpcrpetuo mcti tcncndu , vt vidtbitis 
y.in vcrbo,Mortuo iuq; teftatorc.ij.prope finc.Et fi 
vnu$& idc cffcthxrcdi vulgaritirfubftitutu,s& per 
fidcic6millum,cligerc poflct alteri fubftitutionc ex 
qua fuccedcre vellct.l.qui rccufarc.jF.Titi*.fFad Trc 
bel.facit difitus ^ . lulia.fccuilii vna kffura.Si autcm 
hxrcdi datus fucrit cohxrcs,& fubftitu^cus fidcicom- 
mill'arius,fubftitucus prxfcnur , & cohaera exciudi- 



tur,fccundnm Ang.Imo^ Alcx.ind.l.j-nifi iam ox- 
piraffa fubftitutio fidcicomifFaria, vt ibi per eos.De 
hoctimc pundlodici pleniusinhuiusfubftitutionis 
vjprincip. arti. poftquaitu 'allcntix cafum. dequo 
videatis Ang.in ^.fi.infti. ad Orphicia. Ex przmif- 
fis rcftat vltcrius dccifio alttrius quxftioni$.t Si hje- 
res inftitutus crat indignus & ci datus vulgaris fub- 
ftitutus,& hxrcs indignus hxreditatc adirc recufaue 
rit,3nfifcuscui applicatnfuifl'ct,pofsitcxcluforubft}- 
tutohxrcditatc confcqui,ficut camaufcirc potuifFct 
ab hxrcde inftituto adeunte.Pro cuiusdubij intclle- 
ftu vosOinoniftz,dtbctisfcire,rj»indigni & inca- 
paccs no pofVunt hxrcdcs inftitui. I.j.Cdc hzr.infU* 
glo.plana in f . leqari.inftit. dclcgat.Etfi t^lcsindi- 
gni inftituitur,& hxrcditatcadcant,'-xreditasabcis 
aufcrtur,& fifcoapplicatur.l.Papinianus./.m(minir 
fc.fF.dc inof.tcfta. Idcm fi poft morcc ccftatoriitfK- 
ciancur indigni,veluu fi occidant ceftatore , vcl cius 
morce non vindicaucrint,vt fF.& C. dc hisqiiibus vt 
indi.pcrtotu.Echjbuiftis .ili(]ui in vcrbo. cSdulaSy 
& dica in vciho,mortMOUa^tjlMn j. ad iij q.tij.q. 
princip.Bar.in d.l.j.fF.vulg.& pup.<]> hfcus prxfertur 
fubftituto.l.fi patcr.fF.dc hzrc.infti.& I. fcqucsquf. 
ftio.in princip.fF.ad Sillcia.& 1. in feruituic.if.ci qui. 
iF.dc bo.liber.nam licct ipfc inftitutiu non fit hzres» 
tamc facit aliu fcilicrt fifcum hzrcde , crgo fubftitu- 
tus rcpcllitur:vtd.l.fi patcr.& tcncbitur tiic fifcusad 
lcgati & fidcicomiiVa , licethzrc<titatc pcr hzrcdcn 
no adica,vt plcnc no.in d.l.eam qui.Cdc fidcicom. 
& l.recufare.l.in fif.o.fFad Trcocl. Vidcatiseundc 
Bar.inl.fi fcqucns.& Lciusqui delatorcm./. fin.fF.de 
iure fifci.& hanc opinio.fcilicct , q> fifcns fubfticuto 
przfcratur,tcnct Imol.poftBar.ind.l.j.de vul.& pu 
pil.diccs quod aut hgrcdit.itc adiuit illc indignus» & 
tunc cbru cft fubftitutu cxcludi p<r 1. poft adica. C. 
dc impub.& aliis fubfti.aut non adiuit, & iura prc^U 
munt,cum tunc in fraudc fifii n5 adirc. fccundu gl. 
in d.J^.in fifcoA* ita tcnct Gul.dc Cug.in l.pr^.ibus. 
C.dc imp. & aliis fubft.Imo.hic,& cft comunisopi. 
quifcquitur Alcx.& laf.in d.l.j. & Ang.in l.fi.Cde 
infti.& fubfti.licain d. 1. j.tcnucrit cutra Bar.cx eo 
quod fifcus no vcnit tanqui h^rcs indigni,fcd taqui 
fucccflor vniucrfalis ad bona vacitia,vt d.l.rccufare. 
f.Ci fifco. if.ad Treb. Pr^tcrea quia qua radone vc 
nicntcs ab intcfUto iftiusindigni rcpudiantis fubfli- 
tutu cxdudcrc non pofVunt,ita ncc fifcus. Plus dicut 
dod.qu6d ficut fifcuscxcludit fubftitutu , fic eua fi 
hzrcs indignus cohxrcdc habi.at,fifcusin partc indt 
gni fucccdcndoimpcdit ius accrcfccndi, vt d.l. fi fe- 
qucs.qu6d l.ij./.fi duo.fl^dc bo.pof.fcc.tab.reftat er 
gocuclufioquoad primu huius fubftitutionis ^fFc- 
ftii,qu6d nili inftitutus rcpudict, ita nulla fit fpcs 
9 ampliusn6pofsttc{Ve hfrcs,nec alifi hfrcdc facer« 
qa ftitc h^rcdc n6 vcnit fubftitutus,cu cocurrcreno 
pofsint inliitutus & fubftitutus fimul,vt admittantur 
in hzrcditatetcftatoris.tNifi infcqucnribuscafibus» 
in quibus fimul concurrut, & admittuntur inftitutut 
& iubftitutus. Prim6 fccundu Bar.in cafu 1. fi pater. 
ff.dc hzrcdi.inflit./.fi.infti.dc vulg.fubftit.& l.cum. 
proponas.C.dc hzredi.inftit.vbi pcrdoft.Secundus 
cafuseft,quido patron» fuic inftitutus a libcrto,& in 
aliqua rc propria vcl h^cditaria fiiitin lcgitima gra- 
uatus:quia tunc ipfc habcbit lcgitimam ponionc fibi 
d:bitam,& reiiduu habcbit fubftitutus,fi ipfe patro- 
nus iudicium tcflatoris adimplcrc nolit. 1. fi libcnus 
patrono. ff. dc bo. libc. dc quo plcnc habuiftis $. in 
principio huius quinciprincipalis aniculi. Tcnius 

cafuf 
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«^"«'edin fccundocfrct Jnftitutus,aut riic cxharrcda- 
tus,tuc Iic« tcftamcntii in primogradu nonfortirr- 
turcfFcdujtamccrifcSufumitarcciindogradu.wd. 
l-iij.in finc.fF.dc lib.& pofth. Et idc fi fiicdt alius dc 
fcftus cx parte inftitBctis,inprimo gradu , qui cdlat 
in fccundo.quit tunc indiAind^potcA ttftamctura 
ifecudo i^raduincipcrc.I.nam fi milcs. ff.dc iniufto 
nipto tcftamen.& i.is qui folucndo.rf.dc krrc. infti. 

St cundo cafu printipali,quadocft defcdus ex par 
tc inltituti:tiic indiftind^ potcft a fecudo gradu in- 
ciperc.fiucprinius hxre* inftiiutus nolit hxrcs cflcj. 
iam dubitari.ft.de hxrcinfli.fiuc primus fitcxdufus 
tcporc.I.quadiu.la.j.ff.de acqui.hacrc.fiuc fitcxchifus 
mortc:quia tcmporctcftamcnti fitmonuus,vcl poft 
tcftamintu viuoadhuc teftatorc.l.vmca.^.& cum tri 
plici.& jT.pro fccudo.& C.dc cadu.toIlc.& I. Thtis. 
^.Spcndophoius.fF.dc fidcicom.libcrt.fiue ntczdu- 
fusdeportatione.vtl aIitd»mnationc.l.GalIus.jf. & 
quid fi untum.lf.dc libcr.fic pofth.& ff.dc bo.Iibctt. 
1. fi ncccfTc.Jf .j.fiuc cxcludatur rationc altcrius inct- 
pacitatis:fbn6 quia harrcs inftitutus non cft dc l^iti 
mo matrimonto natu$,quia fpurius.I.ij.C. dc hxrcd. 

>n't>t-rccunduBar.ind.l.j.dcvulg.& pupiL& ind. 
fiicili :quia vtroq; caf u ccnfetur noUc cfTc h«rc$ , fi ca p; Liij.^ . fin. dc lib. & pofth. t Qupd cft indubitanlcr 



fuhflinitto, ' ' ' ' 
cafuJ cfl in fiU© i pttrc harrcde inftituto*codc mo- 
dogrtuato,(icut dixi in patrono:quia pcr cadc,im6 
maiurc rationc ipfc filius hzrcsinflitutus retincbit 
I^^itimam. ttinrcfiduo vocabiturfubftitutU5,vtibi 
plcnedixi. Qu^irtu cafum ponitPauLin l.quoniain 
prioribus.C. dc inof. icl^a. fcilicct qn filio fub codi- 
tionc potcftatiua cUm vltra Icgitima no gr.iuantc 
pedca patre inl^ituto,datu$ fiiit vulgarislubftitutus. 
Na potcrit filius incontincnti dcduccrclcgitima fibi 
dcbita finc vllograuaminc,&in rchduopotcritfub- 
ftittttus vcnirc.Scd Alex.in d.1. j.dc vulg. & pupt. no 
putat hoc vcrii .Nam aut fiiit inftitutus filius,fub co- 
ditionc aliquid dandi altcri : & hoc cll dccifum s. in 
tj.& iij.cafib.perd.l.fi libcrtus patrono.autfiiitinfVi 
tntus fub alia conditionc potcftatiua non cofiitcntc 
in aliquiddando dc fuo : quxtamcncondittofacilis 
eft,& tunc malc loquicur PauL cum non pofsithoc 
ctfu filius tilitcr inllitutus rctcnta Icgitima reliduum 
irpodiarc,fccunduBar.in I.quia potrrat.fl:.ad Trch. 
& communitcraliosdotfl.in I.harrcs.C.dc impub. & 
tllis fubfti.pcr 1. iam dubirari.fF.de hzrc.infti. Scd in 
propofito nofh-o paria funt filium clfe hjErcde infti- 
cotum fi hzresdrc volucrit , vel fub fimilicoditionc 



116 implet,vt habuiltis fupcr Tcrbotrdiquitx^rgo nec 
potcrit lcgitimi retincrc. Qiiintuscafosinquocon- 
curmnt inftitutus,& fubfttcutus,eft,qriinpartehfrc 
ditatis fdit qs purc inftitutus, & in aiia pane fub c6> 
dittonc.in qua partc fub coditione rclicti datus fuit 
fubftitutus vulgaris in cafu deficientisconditionis: 
quac fi dcficiat concurrcrc potcruntinftitutus in par- 
tepura,& fubtlitutusin parte codicionoli, pcrl. fi te 
folii.ti^^.dc harrc.inrti.& l.cum harrcs.^ . fi.tF.dc acqui. 
h.Ttcdi.fccundum Alcx.& laf.ind.l.j. Scxto cafu,& 
fertiori concumintfccundii Ripha.inLquamdiu.la 
J.ff.dc acqu.hzr.& in I.fi plures.C.dc codi.iafcr.fcili 
cet quado tcftitor inftituit Titium in certa partc fua 
fub c6ditionc,ft nauiscx Afia vcncrit.Etin cadc par 
trfirhzrcs inftitutusfub alia conditioncputa li im- 
perator in Italia vcnerit.& in cafu huius feciidx con 
ditionis dcficientis Caiii vulgariter fubftituit. Nain 
£ eueniat prima c6ditio,fcilicct ntuis cx A lia.fccun 
da vero conditio dcficiat.quia fbrtc impcrator priuf- 
qua vcniat in Italia moritur:tunc fcciidum cum c6- 
currunt vtriq; in eadi; partc^quia vterq; habet mcnte 



yerum.fcilicctgjtcftamcntu potcft fumcre cffc(3ii 
a fccundo ^adu,fdlicct a fubftitutione,fi loquamur 
dc vulgari cxprciVa, Scd dubium cft , quld fi inftitu- 
tns in primo grado potcft hxrcs cifc.led non eodcni 
modo quodefuaus voIuir,putJ,iiuia fuus vcl neccf- 
farius fuit hxres inftitutus, qui tomcn tiFpore mortis 
teftatorisrcpcrituramancipatu$,vcI ncci.tfarius rcpc 
ritur manumi(l'us,an admittcturinflimtus, vcl fufti- 
tutus. Et dicatis q, aut hxc fubftitutio fada fiiit cx 
neccfsitatc,vi qfi nepos fubftituitur filio:& tunc fub- 
ftitutus prxfcratur.I.Gallns.f .& quid fi tantum. ibi, 
cmancipatus dfet.fF.dc libc.& pofthu.Vidctur cnim 
fubrtitutusinillum cafum fcilicet , li filius dcfiit cffe 
fuus,vt ibi patct fccundum vetcra iura Digcftorum. 
Hodie vcr6 dc iurc nouoforte aliud cffct , vt pleoc 
pcr Bar.in d.Jf .& qd fi taiii. Si vcro fubftitutio fafta 
tiiit cx voIutatc,tuc prxfcnur inftitutus, non attcnta 
illins ftatus mutatione,vt d.l.Gallus.^. fiA infticde 
hxrcd.inftit.^ .fcnms autcm.& eft cxprcfTum in l.pa- 
tcrfamiL Titium.tf.dc hxrc.inftit. quia vidctur fubfti 
tucre in cum cafum , fi hxrcs non crit quoquomodo. 



tefhtoris^arjpi.d.Lfitefolum. Etdcmatcria.qiiiniti tScdnunc magnum fucccditdubium, fi pupillus 
tutus & fubftitutus (imul cocurrant, videatis Bal. in cui pupillaritcr fiiit fubftitutum, quo cafu illa pupil- 



1. fancimus.in principio. C.dc inof.tefta.vbi tjuando 
filio hxredi inftituco rclidta cflct Icgitima tit. ki;ati, 
pofTct filius cam acccptarc,& hxredintc rcpudiatc. 
^^quo cafu concurrcntiiifHtus & fubftitiitus.tSccun- 
dus cflftftus vulgaris fubftitutionis cft,quia tcftamc- 
tum fumcrcpotcftcfltdii a fcciido gradu, fciliccta 
fubftitutionc.Liij.jf.fi.lF.dc libc. & pofVh.circa cuius 
intellcotii cft fcicndii , <j» quadoque primus gradus 
non habct cffcdtii proptcr dcfcftii c6tingcntc cx par 
tc inftituctis,quadoquc proptcr defcdu cotingcnte 
expartchxredisinftituti. Primocafu, autitledcfe- 
ftusfliit dtfiftut pr,rtcritionis vcl cxhzrcdationis: 
piita quia filius tcfbtoris fiiit in tcftamento prxtcri- 
tas:& tunc fi fuitprxteritus fimpIintcr,totu teftamc 
tum cft nullom fi fijit exh.Tredatus indcbitc,quia tuc 
ru«npirurcriaquoadfccundumgradum.&: fic abco 
fion potcft tciumentom fumcre cfFedlum.Quia ideo 
pnctcritus vcl cxhxredatus rumpit , vt faciat llbi lo- 
cii:non altcri. 1. pcnult. vbi Bart. tf. dc iniufto rupto 
tcftam.Siautcm filiuscflct prxtcritus in primo gra- 
Tom. z. 



Aaris cxprdlataciMin continct vulgarc,rcpudi'«hx- 
reditatem fcu abftincat ab cadc , & fic non vult clTe 
hxrc$.an tcflamcmum pofHt aflumcrc vircs ii tacita 
vulgaricoprzhcnfa in pupillari, vel aliafubftitittio- 
nc cxprcfTa.fupcr quo licet fuerint varix dod. opin. 
tanicn comunis codufio cft , 91 tcfbimcmii fumcrc 
potcft vircs & cffcdlum ctia ab illa tacita vulqari c6- 
prt hcfa fub pupillari. Nam licct pupillaris cxprcflt 
fub qua conunctur vulgaris tacita , requirat aditionc 
hzrcditatis, vt plcni vidcbitur infiainmateriapu- 
pillaris fubftitutionis,tame vulgaris ticiu fub ca c6- 
prchcnfa hoc no requirit: imo poteft ab ct inciperc. 
cafus cft in l.ncq; cnim.in finc.cum l.fcq.lF.dctcfta. 
milit. vbi fub cxprclla fidcicommiflaria continctur 
vulgaris.tacita tamcn , licct illa fidricommiiranarc- 
quirat hzreditatiiaditionc , fincqua non poflctab 
iila tcftamcntum fumcrc vircsJ.ille i quo.J . fi tcfla- 
mcto.ft.ad Trtb.tamc illa tacita vulgans aditionein 
no requirit,vt ibi.Ncc obflat,fi quifpia dicctctf(f ibi 
continctur fpcciolc : quia £ttcor i pcciale continct 

id iij inco 



Repc.cap.Raynu.Gul.Bcnedi£ti. 

In co qooJ ibi Hdcicomirtaria crahitur ad dircdam, loj in d.l.j. t Ttriuscftcdus huius lubAitutionis vul- 
quod alibi prxu-rquam ibi non rcpcriturifctl in boc garis cfttquia quotics tit Hlio pupiilo hacrcdi inftito» 
«jjiUaticitavalcsristcrtamciucofirmct, noncft in tocxprdlaCorinv-tinrctacitampupillaran.Etratio 
hocfpccialc.d J cft i\uc6munc, viibi patct, & hac cft, cjuia licutpatcr rulciritcr riibltiuKndofiliofuo 

pupiilo,n hzrcs non cHct, voluit a prouidc-rc , cafu 
guo harrcs non clVct,&: iic vulp.irittr,vt fonat vcrba 
(ublbtiitionis: ficctia przfumit k x &: intcrprctatur« 
11» (imilitcr vo'uit ci prouidcrc in cafu t]uo hxrcs ef» 
lct,& infra pubcrtate , infra quam trllari nu potcft, 
drccdcra.I.ia hoc iurc.ff.dc vulg. & pupil.fubdi. & 
cft vcrifsima conclulioiquam ampliando diccrc po 
tcfKs cam cifc vcra,ctia li matcr pupilli fit in mcdio: 
quia adhucvulgaris fada pupillotacitamcotincbit 
pvipillarc.fccundii gl.in I.prccibus. C.dc impubc.& 
aliis fubAit. cjuam fctjuuntur Cfjmunitrrdoaorcsi 
licct gl.in I.ccnturio.ft.dc vulg.fk' jpup.dixcritcoira 
rium& malc,fccudum R.il.in d.l.h.C.dc tnlliturio. 
& fubfti. Vcrumtamcn didas gl.potcftis concorda- 
rc hoc modo:cxprc fla vulgaris Hlio pupillo fa6a ta« 
citam (ctiam matrc pupilli in mcdio cxiftcntc)c6ti- 
nct pupillarcm dubia & inccrttm.qua; cx futuro dc- 
clarabitur cucntti, quia <i matcr fupcruiuat filio , & 
vclit ci in pupillari ztatcdcccdcnti fucccdcrr,tacita 
pupillarls in vulgari c6tcnta,non fonitur cffc^um: 
&: fic incflfirdu non ccnfctur contincriobftantcma- 
trc pupilli ci fucccdcrc volcntc.& ita fortc intcllcxit 
gl.in d.l.ccnturio. Si autcm pupUlus hxtcs fupenii- 
uat mitri, vcl fupcruiuat matcr , qux tamcn no vult 
ci fucccdcrc, & ccrtc tunc in vulgari ccfctur inclufa 
taciti pupiilaris,& cum cffnftu. & iu loquitur gl an 
d.I.prccibus.fccundu Iaf.ibi,& Alcxa.in d.I. ccntu- 
paccr captiis.tf.dc vulg.& pupilla.& Gulicl.dc Cug. rio.poftBar.indJ.i.dcvulg.& pupil.& llctacita pu 
99t cp ctiafi pupillus cui fada fuit pupillariscxprcHa, pillarismatrcmpupilli noucxcluJit, nifiincafibus 
viuo patrctcltacorc dcccifcrit : & lic pupillariscua- quos dica infra in matcria pupillaris fubRitutionis 
nucrit,quc iinc hxrcditads aditionc coiiftcrenon 104 in fcxto principaliartic . t £x quibus habcrutrcc 
p6t,tamc adhuc dorabit vulgaris tacita fubca coprc not.ibilcseft'c(ftus,Primus cft,<j. li afta vulqari fub- 
ncnia,cuius virtutc fubftitutus vocabitur. quia nihil 
rcpugnat,(p vulgaris tacita locum habcat vitiata pu- 
pillari cxprclVa, cum,\t didumcft, viriatocxprrtVo 
no proptcr hoc viticturiacitum jcquc principalcvt 
d.l.ii tidciu(Vor.& iictcftamcntualVumcrcpotcritvi 
rcs a uctta vulgari, fi pupiHus hxrcs inftitu.non pof 
fit hacrcs ciVc, ac fi haercs clVc nollct. & ita tcnct Bal. 
in d./.pro fccudo. ad hoc pondcris ibi gl. in vcrbo, 
fubftitutus.& idc B.ild.in l.humanitati5.vcr.o&auo 
&c.C.dc impu.& aliis l'ubfti.Imo.hic.& poft latam 
difputarionc AIcx.& laf ind.l.j.rf.dc vulg. & pupil. 



: fpccialc'.li.d dt i\u comunc, vt ibi patct 
opi. vidctur lcHcTc gl.in l.lcx Comclia. ff. dc vulg 
& pup.& lf.dc vcntrcinfpicicn.I.pcnul.fccudu Batt. 
in.d.I.j.dc vulg.& pupil.dcquo vidcturtcx.inl.Pan. 
tho.if.dc lidcicom.Iibcr.idc tcnct Iino.in d.l. j. rcft- 
rcns Ang.ibi,«ta in vocc tcnuiiVc. Nam fada cxprcf- 
lionr pupil1aris,vcroiimilc cft, <y il tcftaiorcocitaf- 
rctpupillii rcpudiarr, ctiam voluilf .tfubflituiu ad- 
mitti.Facit l.li patcrfilium.ff.de vulg.& pup.intclli- 
gmdo, ibi tradcturdccacita vulgiri , prouttcnct 
lar .dc Arc.& comunitcr alij.& ()Idr.c6li.xx.incip. 
quidam hab<ns.& Bal.in I.ii.C.dc inni.& fublli.vbi 
ad hoc podcrat g1.fi .idnn Bal. in I. quidamculogio. 
C.dr iurr dclibr.& in I.tradabatur.(f.dc tcfta.milita, 
& in I.vnica.f .pro fcct'ido.C. dc caduc.toll.qua: opi 
nioeft vrriorfrcundu Alcx.ind.l.j.dc vulga. & pu- 
pilla.vbi plcne rrfponda. & ctiam laf. ad contraria 
qui ticri poflirt in contrarium. Ncc obHat , tj> viua- 
to cxprrlfo vitiatur tacitfi: cx quo vidcbatur cj> vitia- 
ta puptllari cxprdVa proptcr lixrcditatcn6adit.im, 
vitiarctur ctiam taciu vulgaris fub ra comprchcnfa. 
Nam rcfpondctiir cj» illud cft vcru,qui.io tacitum fc 
habcra ad cxprriliim vclut accdloriu : fcd fccu? vbi 
vtrunq; cft paritcr principalc, vt hic q.a xquc princi 
palis cft in cafu noftrotacita vulgaris qur ftarr pof 
f«dr iurc finc pupil.iicutipfa pupillariscxprclla. fx 
cit l.li tiddulVor.in princip.vbi Bar.ffldc Icg.j.& pcr 
hac rarioncm plus dicunt gl.in d.I.Icx Comrlia.& I 



iu coivludcntcs contra Bar.& fcquaccs fubiun|;cn- 
lOOtcf quod eft ferti^^t cj, fi fubftitutio pupillaris fada 
dVct vcntri,& vcntcr non nafcatur , & lic h.xTc$ cflc 
no potcft,ctia in hoc cafu cx tacita vulgari admittc- 
tur fubftitutus, licrt caius tcftatoris non conrigcrit, 
vt probattcx.& clarius gl.in I.qui vcntri.t^ dc vctrc 
infpicicn.& I.ab cxli^-rcdati fublf ituto.^.fi.tf.dc lec. 
).& inl.lincmo. ^.ti.in vcrbo, lublficuto. tf.dctcft. 
tutd.Ht ita ctiamtcnuit A!b.in rcpcurionc nib.lf.dc 
vul.& pup.fui)ftituuo. vbi rcfcrt hanc quzilionc ha 
buiilc '.-fadto,qua ita vidicdctcrminsri, & itaBal. 
in I.fi.vlt.coI.C. dcinftit.& iubfti. qux dtciiio vcra 
loi dVc contirmitur contra Bar.duplici mcdio.tPrim6 
quia prouitio in vnum cafum cxtcditur ad alium ca- 
lum omilIum,qri tciVator in caiu omitlo, vcroiimili- 
tcr idc difpofuiiVct,vt plenc habuiftis fupra in cmar- 
lotto principali artic . Sccundo&cit t quod in futfti- 
lucionc (vtviK-at) Kclargifsiima intcrprcurio,vi ibi 
didum ftiit,ac pofVcunus f luctur cidc.& iu tcncdu 
cft fccundum eos,& benc, rcicdadiftindioncBan. 



ftitutioc tilio pupillo inatcr pupilli fit in mrdio,qu£ 
pnemoriatur (ilio iuo pupillo,& poftcam moriatur 
in anatc pupillari, ipfc pupillus tunc fubftitutusac^ 
mittctur cx ucita pupillari, qui cxtcros ab intcftato 
vcnictcs cxcludct pi r tex.in d.l.fi.C.dc infti.& fub- 
ftitu. Srcundus cifcdus & noubilior eft , t^ niam fi 
matcr pupillo non pr^oriatur,im6fupcruiuac,fcJ 
filio fucccdcrc nollic intra pupillarcm zutc roorico 
ri:& iic rcnuricthxrcdiuri tilij,fubftitutus vcnietex 
taciu pupillari , cum non rcfcrat an matcr przmo» 
riatur vc! fupcruiuai & fucccfsioni filij rcnutict. l.i). 
>.fcd fi funt fui.& )) Jcqucn.tf.ad rcnullia.fccundu 
Bar.in d.l.centurio.ij.co1.qucm ibi fcquitur Angc.Ac 
Bal.inl.(i.& d.I.piccibus.in j.oppo.licct Ang. iibi i- 
pii contrarius in c.l.prccibus. tcnucrit pcr pulchras, 
& apparcntcs rarioncs hoccafu pcr cxiftcndima- 
trisqux pupillo filiofuofupcraixit, fubftitutumcX' 
cludi,quanuis ipia iucccdcrc tilionolit. Actamc pri- 
ma opinio comunitcrtcncnir fccundum lafibi. iiij. 
coI.vbicfKcacitcrtoilit rarionc$,& motiua .\ng.Cu 
cludcns fubftitutum cx tacita pupillari hoc cafu ad- 
mitti.& idcm crcdcrcm,li matcr viucntc adhuc filio 
fuo pupillo futurz fucccfsioni filij cx ccru fcicnria 
rcnuntiaiVct cum iuramcnto. Qu^iacriamhoccafufi 
matcr pupillo fupcruiucrct , fubllitutum non cxdu- 
dcrct,cum habcaiur pro mortua ciuilitcrquoad iilij 
fiituram iucccfsioocm cui rcmiriaDit^pcrcaquz ple 
nc habuiftis in \abo,JMM hnhtj filiM.in vltimo cafu 
£ilIcntiz,tradandoniaicria padtidc nofucccdcdo. 

Tcrrius ctfe^us przdidx dcciiionis cft fccundu 
Paul.in d.l.prccibus.quia fi matcTdlctncgligcs pcr 

aimum 



Julyjlitutto. 

annum in .icccpundo MCelim fiiij impubcris, vcl in 
non ficicdoci prouid.-ii dc idoncotutorc, priuitur 
fucccfrtonf fili).l.ij..tf .c6fcflim.fF.ad Tcrtu.&: I.fciat. 
C-dc Icgiti.hjEfcdi. Vndc ifto cnfu ctiam fubditutus 
aimincturcx tacita pupillari contcta fub vulgari cx- 
prcfra.Qua: omnia funt notanda vclut quotidiana & 
ma^na limitationcm dantia ad d.l.fi.C. dc inflitu. & 



Si abfcjue libe.morere. 1 1. 28 / 



tur comunitcr do&.in d.l.qu.inui5.& in d.l. iam hoc 
iurc.tF.dc vuIr.Sc pupil.fubflit.SccudojCxprcira vul- 
garistacita no cotinctpupillarc, qii tcfl itorcamco 
prcbcndi noIuit,dc cuius voluntatc conft.n , vi pro- 
batur fccunduSali.ind.l. quauisin j.noca. pcrillum 
tct.ibi. fi modo non r ontr.iriam dcfundi voluncace. 
& in d.l.iam hociure.ibi,fi voluntas pacris no refra- 
»05 fubfti.fccunJum Iif.in d.l.prL-cibus, tSecundoam- »07 gatur.fF.dc vulg. & pup.tDc voIut.itc autcm tclU 



pliaturdida nofbra concluf)o,fi.ilicctqii6d vulgaris 
cxprclT» filio pupillo fida tacitim continct pupilla- 
re, ncdufi fitintcfrra ,td cftintc(;ralitcrfaSain tota 
fua fpcciicrcd ctia fi fiift.i fiicrit in vno cafu dc con- 
tcntis in ca.Procuiusint -Ilcftu rcmcmorari habais 
qnod divi s.in quarto articulo principali.Hdclicetc^ 
fubllitutio vulj;.aris duos cotinct cafus , fcilicct li in- 
ftitutushjrcscirc nolucrit,vcI fi no jpotucric,&: fi hfc 
fubflitutio in alccro przdidoru cafuum fiac, puca in 
cafu fi hxrcsellV nolucrit, porrigitur 5>- cxtjditurad 
aliii cafum,fciticct fi hzrcs elVc no potucrit,^' ccon- 
tra.vi ibi plcnc dixi.Or nuc ad propofitum rcdcun 



toris duobus modis apparcrc potcrit. Vno modo cx- 
pr.fsc,puta pcr tcftcs,vt quia tcftcs dicut c}> calis fuit 
voluncis tcftatoris.Ad quod probadum^duo frcun- 
dum Bal.fufliciunt tcftcsjvt ibi in d.l.quauis.dicit Sa 
lic.in finc.SccunJ6,apparcrcpotcftdc voluntatcn 
noluitfub vulgari pupillarcm comprehcndi cx fcnfti 
& conicduri vcrboru.AIIcgst l.h,rrcs.C. dcimpub. 
& aliisfubfti.& l.intcftamcto in finc.C.de tcfta.rai 
Ii.& I.ciimcx filio.i^.i.fF.dc vulf;.& pup.vbi fitcftator 
in vtrumq; cafum fcilicct vulgarc &: pupillarc fpe» 
cialiccr prouidicnon conrinetur pupillaris tacita,fc- 
cundum Barto.in d.l.iam hoc iurc.in vlti.oppofitio. 



do,cpodico,cpc3pitulufihircscficnolucrit,vcIca 108 t quia cxprcfla prouifio hominis ccflarc facit taci 



pitulum,fi hrrcs ctlc non potucrit , contnct tacicam 
pupillarcma<^u & aptitudin?,pcrin Jc acfi fubfticu- 
riofjftj fuiifecplenc inomne cafum vulgirc : & fic 
intcgrc.dc quoeftcafus fingularis in d,l.fi.C.dc infti 
turio.& fubfti.vbi dicitur,& omncsin hoc cocordat, 
quod fubftitutio faiti li pofthumiis no nafccrct, cft 
Tulgaris in vno cafu conccpta, fcilicciin cafu impo- 
tcnriz: ciim fi n 5 nifcatur hcrcs cfll- non pofhc.l.qui 
vcntri.fF.dc vcntrcinrpicicna.& tacitc aliumcafum 
c6tinet,fcilicet nolutaris,ta quod fi nafcatur,& hx- 
res eflj nolit,fubftiturio fuum^ortietur cfFeclum. ita 
quod licetcon.cpci fucrit in vnum duntaxat calum, 
& fic n ") cft intcgre cxpri fft.tamcn pars corinct taci 
ta pupillarcifcilicet fi ha:rcsfuerit,& in pupillari atta 
tc dcccflcricfccundu Bal.& Sali.in d.l. fi.vt fciitite- 
tia gl.ibi.& tfnct Ang.in d.I.j.dc vulg.& pup.Et illa 
pupiMaristacita fubexprclTa vulgari cotcnta cft tan- 
tx virtatis & c^ficacix, quod omnia lcgata rclifta in 
vulgari CKprefVa ccfcntur cff-' n pcriti in pupillari ta- 
cita fub ca coprchcnfa, vt cft tjlo.in l.fi.iun 5ia glo.j. 
in l.lcgata inutiliter.fl-.de lcga.j.fccundu'n Riph.Fa- 
citqlo.in Lapud Iulianum.)>.j.vbiBir.& doct. ff.ad 
106 Trcbcl. t Ha:c tamcn conclufio fic cxtcnta (fcilicct 
quod fubftiturio vulgaris exprcfla tacita corinct pu- 
pillarc)fallit in fcqucntibus cafibus.in quibusca non 
conrinit. Primo, vbi fubftiturio vulgars ficrct pcr- 
fonis difparibus hxredibus inftitutis.I.quanuis. C.dc 
impub.& aliis fubftit.puti fi fiat duobus filiis,quoru 
vnus cft pupillus in patris potcft.itc colritutus, & lic 
capax pu;ii;iaris fubftiturionis : altcr vtTi) cft pubcs, 
& li fitpupillu$,iamcn cft cmacipatus vcl cxtrancus, 
& fic incapax pupillarisfubftiturionis.Ccrrc hoc ca- 
fufubflicutiovulgaris ambobuszqualitcr fada non 
cotintbitnifi duas vulgarcs, vnam fcilicctin pcrfo- 
iTa cuiuftitxt hzrcdil tnftitutorum.& nequaqud con 
tinerc potcft pupillarcm tacita, ctiam in pcrfona pu- 
pilliin potcftatc tcfiatoris confti:uri:quia vcrbu c6- 
munc pariter relatum ad duos dcbet zqualiter opcra 
ri in vtroquc, vt d.I. quauis.& incclliqatis d.l. quauis. 
& quod diftu cft qn fimul fiiic f ida vulgaris duobus 
hzrcdibus imparibustquo cafu(vt didu eft) no con 
rinct tacita pupillarcm proptcr pcrfonarum difpari 



tam prouifionJ Icc!is.l.fi.C.depaS.conuc.& I.mari- 
tus.C.de procura.Tcrtio exprelTa vulgaris non con- 
tinct tacica pupillarc , vbi fubfticucto vulg.-iti$ fada 
efTct cu didionc taxariua,vt cft cafus in d. 1. iam hoc 
iurc.i^.fed fi aliccr.ibi in vulgarc catummodocafum. 
Idem tenctSali.ind.l.precibus.j.coI.qucm ibi fcqui- 
tur Alex.in ij.co1.FuIg.in d.l.quanuis.& in d.l. fin.de 
inftit.& fabftit.& Paul.in d.l.iam hoc iurc. Quarti 
exprc fla vulgaris non conrinct tacita pupillarc quan 
do prohibttus fuccedcrc tcftatori fubftituitur : cu co 
cafufubftitutio vul^arisabinitio non valcat,im6efl 
ipfoiurc nullaiquia pcr cam fcilicct vulgarc fucccdi- 
tur tcft.itori.I. fi is qui.fl'.dc vul.&pup.cui (ubftitutus 
fucccderc non potcft,vt puta, fi filio lcgirimo impu- 
beri fubft'tuer<tur fpurius tcftatoris. Eocnimcafu 
cum vutqaris fubfticurio fit nulla propter incapaci- 
tatc fubltituri,certc no conrinebit tacicapupillarem« 
quia quod nullum eft,nihil conrincrcpotelKnec ali- 
quc cttcftu par rc:fccu$ fi ab initiotcnuilFctfubftitu 
tio,fcd ex poft fafto vitiau fuiflct,vt s. vidiftis in ij. 
eflldu huius fubftitutionis.de quoctia larius dicam 
J. in matcria pupillarisfubftitucionis.in vj. prin.arti- 
culo. Qirnto cxprcrta vulgaristacita non conrinet 
pupillarc,vbi ftatuto ciuitatis caucrttur, cj, teftamc- 
ta fcFucntur ad litcram fincvlla intLrpraationc vd 
extrancointcUcftu.Nico cafu in fubfUturione vul- 
gari cxprefla filiopupillo in poteftatc teftatoriscon 
ftituto fafta non cotinctur pupillaris ticita: quia la- 
lis intcllcctus,fcilicct cj> in vna fubftitutionc cotinca 
tur alia.cft extrancus intellcSus a vcrbis.l.in his.fF.de 
condicio.& demon.ica fingularitcr dccidic Bal.in d. 
I.prccibu$.verficu.& notaquodin quibufdam locis. 
quc fimplicitcrfcquit Ange. ArcL in fuotradatu de 
tcftamen.in m.ncria vuIgarisfubftiturionis.&Alcxa. 
pcr multasrationcsin l.j.xv.col.& in l.iam hoc iurr. 
iF.dc vulg.& pupil. Scd aducrtatis ,quia Bar.in rcpc- 
tirio.I.omncs populi.ante pcnult.col. fF.dc iufliria & 
iurc.in fincfcptimz quzflionisprincipalis, verfi.vl- 
timo quztiiur.vidctur fcntirc oppofitum,diccns tnle 
ftacutu nihil aucmodicuopcrari.Nam pcr di^a vcr- 
ba folum,& duntaxat , vidctur rcmota intcrpretario 
friiioIa.C.dcvcteriiurccnucI'.an.I.j Jf.fi.& l.ij./.pe- 



tatcjfecus fi vulgarisfaifta fiicrit pcrfonis imparibus 109 nul. t Stcut dicimusdcclaufula appcllarionercmo- 
fepararim. Quia tuc ciim fint du^ vulgarcscxprefse, ta quz intclligitur dc friuola appel]arione,rccundura 
illa quz fi&x cft filio pupillo in potcftatc colricuco, Panor.plcnc in c. vt debii' honor. dc appcllat. & fic 
tacita contincbitpupillarcm fccundu gl. qui fcquun talc fUtuiia toUcrcnon vidctur intcrprctationc^alias 
Tom. 2. dd. dciiire 



s 



Repc.cap.Raynu.Gul.Bcnedidi. 

deiureapproV>nu,qualiscft i(la,r^ fub vnafubfticu- cari etia opinio Imol.hic.Dr hoc autepundo>anta 
tionc cxprdTa contincatur alia ticita. Qiipniamta- citu d caturcilc drtcnorc & fcriptura inftrumiti|Vi« 
li non obHantc Hatuto cam contincbit. & hancopi- dcatis Fcly. clcgatcr loc]uctcm inc.trafl ito raccrdo- 
nionc rontia BaLtcntt Pct.dc Ancb.in rcpct. c. j. in iiz tio.dc coftitutio. t Scd dubiu cft,an ficut vulgaris ci 



\lti.ch2rt.i.deconftit.& Imol.hi:, & in l.bcnignius. 
Iio ff.dclcgibus. t Proquo facit, c]uia pupilljiis tacita 
in vulgart cutcnta,& ccontra dicitur fubftitutio fcri- 
pta.id cft.porindc habctur ac (i fcripta cfllt.Hinc di- 
Cil (ingularitcr idc fial.inj.q.in l.fin.C.dccdidodi- 
aiAdria.toIIcnd.cum quo tranlit lafo.v.coi.g» ficut 
rcmcdium d.l.copctitfolum hxrcdi fcriptoin tcfta- 
mcntoi ftc ctia compctit fubftituto vcnicnti ncJu cx 
fubftitutionc cxprciK & nominatim fcriptatfcdctii 
cx tacita pupillaii inlcrprctatiuc contcnta in vulgart 
cxprdla: cjuia fcriptura fubilitutionis cxprclTx plus 
fignificat qua loquatur:& tcx.ibi volcs,(to fcriptis ti- 
tum hzrcdibuscopctatillud rcmcdiu, dcbctintclligi 
vcl locum corum tcnctibus.Facit quod dccidit idcm 
Bal.in l.fi quis ad di.clin3nda.C.dccpif.&: clc.vbi di 
cit cp licct in tcftamcto in quo p.iupcrcs funt inftituti 
hzrcd:-s, cpifcopusnon iitdcuriptus, tJmcnquia a 
lc^ dcputatur cxccutor pioru rclirtoru, & ftc intcr- 
protatur hf rcs.fibi copctrt rcmcdium d.l.H.dc cdi^o 
diui Adna.tollcn.quia.vtdicitidc Bal.in l..id proba 
tionc.C.dc probatio.iilud quod tx infirumcntopr^ 
fumitur fatisdiciturcflVdctrnorc inftrumcnti , Iii.ti 
non fitinftrumcnto dcfcriptu. Crgitcrs fi pio con- 
cordia opinionfi poflcmusdicircrp aut ftatutii dicic 
fimplicitcr,cptcftamcnta fcrucntur(inc vlls intcrprc 
tationc.& tunc vulg.iris cxprcfla tacita indubitantrr 
f ontintbitfubftitutionc pupillare, noii tjbftainc ta.. 
]i ftatuto pcr rationcs Bar.& Imo.fopcrius rcl.- tas. & 
fic vcrificari pofllt coru opinio. aut ftatutu dicit, cj» 
icftamcta fcructurad litcram finc vlla intcrprctatio 
nc,& tLinc vulgaris cxprcfla tacitam non c ontiiKbit 
pupill.irc,cu in litcra fcu vcrbis tcftamenti nulla fiat 
mcntio dcpupillari,ncc vidctur in co litcralitcr fcri- 
• pta : quia litera dicitnr qux prx oculis vidctur, non 
qux foloint Jlcdu pcrcipitur.l.j. in princip.fF.de hii 
quxintcftamcn.dclcn.fccundum BaMinguljritcr in 
l.ij.vcrf.& notarp quxdam.C.dchisqui (iliusdiftra. 
m t Eft autc tacitu illud,<]uod magis irucllcdu pcrci- 
piturqua loquutionccxprimatur. I. ratu fF. dcfolut. 



prcfla (itiopupillo fa^a tacita cdprchcndit pupiila- 
rc,ita ctia coprchcndittacita cxcplarcm , (i furi^Iuj 
fiat aut mctc captus.& ccrtc Gulicl.dc Cug.tcnct, q> 
no. idc tcnct Rayncrius in tradatu fubltitutio. quia 
cafum aducrsamq; fonuna non licct cxpcdarc. 1. in- 
tcr ftipulantc l^.ucram.fF.de vcrb.oblig.& ftc no li- 
cctcypc(?larc(ilijfurorc aut di.'mcnt!a. Prxtcr^a duo 
fpccialia non dcbct circa idcconcurrctc.l.cum poft. 
/.gcncr.fF.dc iurcdot.& l.j. C. dcdoti$promifsio.& 
l.(i qn.C.dc inoftic. tcfta. fcdcum vuluaris cxprcfla 
vt didu cft tacta cotincat pupillare , & hoc clt fpc- 
cialc, no dcbcmus dicerc, n cotineat aliud fpcoalC} 
fciliccttacitam cxcplnrcm.fcd dicatisfccundu B^rt. 
in d.l.j dc vulg.& pupi.rp fi tcmpore quo fit vulgarii 
fubftitutio, illccui (]t,non fitftiriofus ncc mcntcca. 
ptus, tiincilla vulgaris tacita noncontinct cxcmpla 
rcm pcrilIirauonc:quiacafumaducrfum non licct 
cxpcftirc,ncc tcftator dciiloprxfumitur co^itaflc. 
Scd (t (it pupillus tacita cotinct pupi1Iarc,& (i (ic pa 
bcs,nullam alia contincbit, nifi vulgarc, autteporc 
quo (it vulgars,illccui(ic, eratfuriofus.Ectuc in illa 
cotincturtacitaexeplaris.arg.l.quonia. & 1. prxdia. 
(F.dcrcbuseotuquiintutcla.Qma hic notra&amus 
dc dituro cafu aducrfo, fcd dc cafu iam immincnti. 
Paritcr no obftat (}> duofpccialia non poffunt circa 
idcm conc4irrcrc,quia iilud cft vcrt'i, vbi duo fpccia- 
lia habcrcnt origiiic cx codc fonc< :fcd hic loquimur 
qn ex duobus:quia vnom fpccialc fcilicrt, r^ tacitam 
continc ac pupiilarem , oritur proptcr pupillarc xta- 
ti m:aliud \ c. 6 fcilicct contincat tacita excplarcm 
oritur proj. c i furorcni,quo cafu cocurrcrc polVunt, 
vthic,& l.llngularia.fF.h ccrt.paa. Prxtcrca (i filio 
pupillo fiiriofo fiat vulgaris cxprcfla, comprclvndit 
pupiliarc & cximplarcm tacitas:nec proptcrlioc c6 
currerc vidcnturduofpccialia. Quja doncc locuha- 
bctpupillaris, fcilic.tdurantc pupillaii artatc, cvfl»t 
tacita cxcmpIarisJ.qui habct. ft. dc tutc, Qiiarc con- 
cludcndu clt, rp vulgaris cxpreffa filio pupiUo & fii- 
riofofa6ta,ncutc6tincccacicam pupillarc, (iccciam 



& d.l.in hi$.dc condi.& dcmon.Vndcdecacitafub- iijcontincccxcmpbrcm:&iftacft vcrius.tQuarcu$cf« 



ftitutionc fub alia c(*)prchcpfa no dicitur tabcllio ro 
gacus:quia noncft dc fcric fcu tcnorc tcftamcnti,fcd 
cft dcmcroiuris intcllcftu & intcrprctationc,nc hx- 
rcditatcs ficrcnt caducx,fccundu Bal.clcgantcr in d. 
I. fi.dcin(^tutio.& fubftit.Ciim igitur pupillarista- 
cita in vulgart comprchcnfa folo intcIlc<Su pcrcipia 
tur,& cx Icgi$intcrprctationeinducatur,it.i rj> lcgi tc 
ftamento no potcft,ni(i fola vulgari$ formaiitcr fcri- 
pca: idco pupillaris co tunc obftantc tali ftatuto non 
coprchcditur fub vnlgari. & hoc modo intclligi po- 
tcftopinioBal.ind.l.prc'cibus.qua,vtdi<ftu cft, fc- 
quebaf Alcx.Et hoc veru intclligjtis in tacita pupil- 
lari int Tprct.itiui,qu.ili$cft iila qux rotinctur in vul 
C-iri cxprclVa.fccus (ortc cflTct in pupillari tacita expo 
iinua, qux (ic qfi vcrba fub nubc prolaca cxponiitur 
pcr vulg.irc & pupillarc fubftitutionc , (icut cft vul- 
eiris aut pupiilaris contcnta in brcuiloqua.I.Lucius. 
ir.de vulga.& pupil. Na talis fubftitutio cCprchcnfa 
in breuiloqua cft faltc gcncralitcr cxprcffi , vc fuprl 
di>^u fuit inquarto principali articulo.& (ic viJ^tur 
liceraIitcrfcripta,id>.irco coprchcnditur inbrcuilo- 
qua non obftantc wli ft3tuto.& ita faitdemctc Bal. 
ia dJ.fi.C.dc inftit.& fublUc.Q^ cafupofllt ycrifi- 



fidus vtlgarisfubftitutioniscft, n>pcr cam fucccdi- 
tur dcfuntto tcftatori,& no hxrcdi,cui cft fada fub- 
ftitutio,inftitu.dc vulg.fubftitutio./.j.& fic fubftitu- 
tusfucccdcnscx vulgari habcbitfoliimbonateftato- 
ris& non hxrcdis.Scddubitatur,quid dc vulgari cx- 
prcffa^qux fic pupilIo,qux(vcdidu eft}cacitaconri* 
netpupillarc:Jnpcrcam fucccdatur ctiam pupillo 
hxrcdi,& ad ciustrahatur bona.& dicatisfccundum 
lac.dc Arcdo&orcm Tolofanu,qucm fcquiturBar. 
in d.l.j.dc vulga.& piipi.qu6d pcr tale vulgarc fuc- 
ceditur t( ftatori dcfundo duntaxat,fi pupillus rcpu- 
diet hxrcdiiatcm:fcd li pupillusin zutc pupillari dc 
ccflcrit,tunf pcr tacitam pupilbrcm in vulgari com- 
prchcnfam fucccditur pupillo,etia li pupillus n6 fo- 
ra hxrcs.l.Iulianus.tF.dcacquir.hcrcdica.vndc (iue 
pnpillusmori.icantv quiim lichxrcsfiucpoft , ftm- 
pcrri fuccediturpcT tacitam pupillarcm poftquim 
moriturinfra pubcitatcm,& non per vuIgarcm,non 
obftanic l.ij,J.fed& (i ita. f^.de vulg.& pupil.quia i- 
bi tex.dcbet exponi,ci fcilicct patri.vel li cxponatur, 
ci fcilicct filio, dcbct intclligi,qu6d fucccditurcx pu 
pillari ucita in vulgari c6tcnta , & no cx vulgari ix- 
prdTa, pcr qua foli tcftatori fucccdic. & luc opinio- 

ncni 
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X>e yHt^d, 

jid>(httmo. 



Si abfgue libe.morere. 1 1. 



ncm cum B-irt.tcncnt Bil.in l.q lidam eulogio. QAe 
iurc <lclibc.& in l.ca ouam.C.dc fiJcicom.& d.Mu- 
Ii.-inus.& d.l.fin.dcinmtutio.& fubftitutio.An<»cl,in 
d.l.ij.^.fi.dc vul^.i,& pupil.vbi Pau. j.fi quis.Bal.in 
114 flitu.dc vu!ga.fubftitu.jF.j.& Imo.hic. tld.m ccon- 
tr.T tacin vutgnris contcnta in pupil'ari cxprcJla non 
trahif ad bona pupiili > fi pupillus .ib hxrcdintc ab- 
ftincat,ncc moriatur in pupillari ztaccfcd tantu ad- 
mitt-turfubfHtutus vcnicnscxticita vul^ari ad bona 



Aatoris, in qua fiiic fubAitutus,r(.d aia ad aUain qua 
fubflitutio n-j fuit fada:puta indituti funt plures h|- 
rcdct, quortim vni Caiusfutt vulp.iritcrfubfticutu4: 
altcrcx inflitutij cuinon fuerat rubftitutum, ilcccfsic 
antc adica hzrcditat^ , vcl pirtc fua rcpudilUit : pro« 
ptcrquod parsfuaalicri hxrcdi fnbfticutum hibcnti 
dcucnir,qi)i ccia ante ad'ta hjrrcdictcm n-.OTitur:ccr- 
te Ciius fubfticutus ncdum vcni t in partc illius , cui 
fucrat ftibfticutus, fcd ctia vocabic ad partt maltcrius 
inftituri prxmortui, cui fubfticutus non fiicnr , vt cit 
cafus notibi.m l.ciim cx filio.|.fi.vhi Imo.ff.dc vul- 



tcftatoris.QVi nunquam rcpcritur,qu6d per vulga- 
rcmfucccdjturhrrcdi , fed teftatori inftitucnd. & 

hinc eft, quod donauonct & pr.clr<^ata h rrcdi p tc« ga.& pupil. r.ic<o cft fccundil B il. quia fubftitui» 

ftatorcm fafta cum dicacur cftc dc bunis hxrcdjs , & iiifticuco fatisdicicur coniundus altcri coharrcJi,fic- 

5otcftitoris,no prrtincncfubftituto vul;jari hijrcdo uccrat illi coniuntftus illcinftitutus.quihabcbat fub- 

rcpudiintchrred tatem, vcl non .idcunic.I. Scxtilia. ftniicu quod cft nota.dcquo vidcatis LuJuu. confi. 
ff.dc* leg.i!j.& l.milcs.jF.pro partc.ff.dc Ic-g. ij. & ptc- 118 xviij. t Qiiintuscffcftus fubftiturionis vulgaris cft, 

ncBir.inl.q filijbus.J.fi.ft.Jc lcg. j. fcd rcmancbuc quia cxdud t matr in fil-j hacrcdis infticuri vxorcm 



ipli hzrcdi hrrcd-tatcm rcpudianri, & lola bona te- 
ftitoris p:rtincbutfubfticuto. S.inc camcn intclliga- 
ris prilcj;.iia n5 vcnircin fu^^fticurionc vulgari , nifi 
dics cabuTi Itgacoru no ccfsift" cin pcrfona il ius har- 
redis, cui talia piilegaia & vulg.uii fuSftiiutio fida 
Hic-runt , vcluti fi hxrcs idernquc lcg.itarius viuo tc- 
ftnorc- d -ce(l'crit : quii tunc d:bi.T^tdiltingui : aut 
fubfti.ei fifta fjit pcrhxc vcr'>a , fubfticuo ei in hr- 
redicate fcu in poruonc h{rcdicaria:& no vcn-uc pr^ 
le:;ata.alusfic fccunJuGuLdcCiig. fingul iiiccr in 
rcpctiuonc diftar l.prccibus.allci^ac.tcx.itj I. M irccl- 
lus.j^.quidam.tt aJ rrcbcl. & l.in fi Ji icu'nilTaria.Jf . 
fi.illo co Je ricu.facic I.Tirius. fF. dc lcga.ii j. quo I cft 
nocabilislimiciitio ad dida I.Scxtilia. fccundu AL x. 
in d.i^.quidjm. & habuifti s. in primo cfTcdu hu<us 
115 fubllHcucionis. tEc idc tftvtjfi ccftacor voioi/f.t pi {- 
Icgati fubft-turo pcnincrc, & conftarecde voluncacc 
falte tacicc,puta fi omnc fc-rc fubftantid diuidirct p 
prclcgati intcr hacrcdcs^vjuiatunc vidciur vcllc prx- 
kgaca fucccdiTC loco portionu hrrcditatis.idco hz 



tcftatoti$.ita quod lilio hxrcdc inftituto moricte an- 
teqium fit hzres, vel a patcrna hzrcdicitc abftincn- 
te,fubfticurus vocatur, ac matrc fitij hzrcdis inflituti 
cxclu Jit. Et hoc cft chru in cxprcfla vulgari. Sed de 
tacita vuigaridubicacur, an criamcxdudac matrcmt 
fupcrquo dcbcris rccolcrcr^ubd fuprahabuiflisin 
quatro principali articuJo.vbi plcne di(5ium fuic , ^ 
fub.'licurio vulgaris omnino ucica cft illa quz cond- 
ncturin pu, illari exprc{r3.Et fi nosloquamurdc iftt 
vtrumadmittaturcontra matrc pupillihxrcdisinfti* 
tuti,iliccndum cft cpod fic,quia prr hanc tacita vul- 
garcm na fucccdicur pupillo , fcd ccftatori dcfunSo, 
vt noranc glo.B il A dodtorcs in d.l.fi. C. dc itiftitu- 
tio.& fubftitucio.vt vidiftis s.in quarto cf^ciftu.& rx» 
tio cft.quia co tunc nu tradatur dc luifluofa filij fuc- 
ccfsioncfcd mariri. Qno cafu locu habct difpofirio 
didz I. fin. nifi dnca fuifHt cohzrcs filio fuo pupillo 
iuxutrrminos Jid l.fina.quo cafu pcrius accrcfccn- 
di hibcrct parcem filij fuihxrcditaccm pntcrnam nu 
adcuntit. & ita intclligitur gl.in d. 1. fi. prout ica cam 



rcdes rcpudi.indij hrreJitaccin rctin.rc non pollcnc \i; dalarauit ibi R.ipha.& I.ifon in finc. tEx Iiis fcc^ui- 



pr^lcgan: imotrifirccad fubfticucu vulgirc canqua 
portiohzreditiii$:cafuseft in l.filio.cu l.f< qucnt'.fF. 
dc lcp. j. vbi pcr Bar.& doc.traditur qii h.ibcrrt cohz 
rcdc*,& non fubfticutu.Ec quid li hib.-rtt fidcicomif- 
farifi rubfticticu?vidcatis in I.ici tatnc.^ .q. rufccpta.& 
f.d p:cptis.vbi Bar.& omncs.fF. ad I rcbcl. & hzc 
vcra,vtdixi , qn pupillushzres abhzrcditacc abfli. 
nrt,ncc moricur in zcacc pupiHari.S' auccm pu, illus 
cui pupill.iriccr& cxprcfsc faitfubft tutu, morcrctur 
infi-a pub rtatc,quia tunc ei fucccJcrttiir cx pupilla- 
ri cxpn {ri,& non cx vulgiri ticita fub illa contcnta, 
(uncfubftitutiocrahct itia ad boni pupilfi hzrcdis. 
& ficcoprchcdcritdon.itionc$,& prflvuata pup^llo 



tur.quod talis fubftitutiovulgiris ucica non admitri^ 
tur contra matrcm tcftjtoris,n c eam cxcludic , ciim 
tunc dchzrcdicatc tcftacoris , & lic dc lu6uoGifiIij 
fui hzrcditatc cra^ctur. Idco cum militct rariodi- 
&.X I.lina.pcr confc-quens locum habcbit cius difpo- 
fitio, vt finguIaritcrdicitBirt.in d.l.j. vcifi.*vlcerius 
quzro.ff.dc vulga. & pupil.B3l.& Angc.in diifla l.fi. 
& Imo.Iiic.Sane camcn inctllignispcT fubfticucione 
vulgarcm cacitam no cxcludi teftatoris matrcm , nifi 
fubfticucus cfT tdcdcfctndcnubus. Qxa tunc eam 
cxcludvrcc.irgu.l.cum acuciflinii.C.dc lidt commin 
fccundumAlcxand.indida 1. j. xv.colum. propc fi 
ncm,cum cciim ab intcftaco piima caufi cftJcfccn- 



apatrc facta^vtdica j. inm itcria pupill.irisfubititu '^°dcnrium in fucccdci^do. tSi autcm fubftiturio vul- 
to6tionis,traftadofccundumcftlftum ciufde infi. ttt garis lic partim cxprtffa , & parcimcicica ,putaquia 



fi cocinpcrct.c}; fimul& fc-mJ dcccdcrctpupilluthg 
rcs &tcftacor tius paccr,iuc fubfticutus vtnir- c ex pu 
pillari cxprcfla ad bona pupilli , & cx vulgari uciu 
▼cnirct ad bona tcftatoris : quia illa fubftiturio vtru- 
quc cafum cSrinctcopulaciuc, & fufiicic tj» vccrq; ca 
fus cucniat finc altcro.l.iam hoc iurc.ff.dc vulpar. & 
pupil.fecundu dodo.corauniter in d.l.j. dc vulga, & 
pupil. An-autc pcr adicionc quz fit cx tali ucita vul- 
gari,quoadbona tcftatoriscofirmttur cxpr.lia pu- 
pillarisadeo tj> pupillo poltci moricntc infia puK r 
tatc fubftitutus admittatur ad bona pupilli,plcnc di- 
cct j. in mstt-ria pupillaris,in quarto a.ticulo princi- 
pali.in fin. t Plus dico quod fubftitutus vulgaris non 
folum T^nit ad pancm bonorumfcuhzrcdiuuste- 



fada cxprtfsc in vnura cafura.qucm alium cafum t 
citccomprchcndit,certc talis fubftiturio"fi condi- 
tio contingac in cafu cxprclTo macrcni cxcludic , pu* 
ti fi paicr vulgariter fllio fubtlicuic , fi non nafccrc- 
tur. & fic fi pcr illum modum hzrcs non cflct , fi illc 
cafus cucingac, cenc m.uer hzrcdis cxctudicur pcr il- 
lam vulgarcm cxprcflam in cafu cxprcflo contingca 
tcm. S.*d quia di^a fubftitutio tomprchcndic aliumt 
fcilicct fi filius nafcanir,& nolit , vtl non pofsit i ffc 
hzrcs , vt d.l.fi.d^- inltitutio. b-' fubftiturio. £t pari- 
tcr,quia fubftitutio in vno cafu conccpta ,fcilicct fi 
hzrts cfll- noluerit,portigitur .id cafum, fi hzrcs cfle 
non potucric , & econucrfo. Ccrte fi cafus cxprcfTu» 
codngatfinatcrexcludituTiVt vidctis. Etidcm |t ron« 

dd V tb^at 
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tm^it cifus tacitu$,vt cjuia filius nafcif , (cd non vult 
aiit non pot. fl lirrcs cff.-.vd in fccundo cxcmplo, fi 
filiui hxKs cflc non potucrii i matcr omnino cxclu- 
dctur,focundum gloffim Bal.An£;c. & Salicct.in d.I. 
fin.S' Anijd.Ar.ti.in $.]. inftitutio. dcvulga.fubdi. 
quicquid dixcrit Bartol.in d.l.j.ft''. dc vutga. & pupil. 
Nam n vulcaris omnino tacica , qualis cflillaquz 
cont;naur fub popillari cxprcfla, cxcludit matrc , vt 
diSum cft,8i tcnuit ipfontt Barto. a fortiori aut fa!- 
tcm a fimili illa paritcr dtbct cam cxcludcre no ob- 
llantc d.I.H.in qua fiindabat fc B ir. quia loquitur dc 
tacita pupillari, ctim fandct fc fupcr luduofa filij fuc 
ccfsionc, & fic tradatur dc tacita pupill.iri , pcrcjua 
fucccditur filio: oon autc dc ncAra vulgari«c]u a pcr 
illam fucccilitur tcftatori patri dcfiinfto , vt in quar- 
tocrtcftu liuiusfubftitutionisdiftum fuit. Etitacd 
vcritasfccundum communcm opinioncm, quam fc- 
quuncur AIcxa.& lafon in d.l.j. dc vulpa. & pupilla. 
Ui Scxtus cifcdus vulgaris fublticucionis cft , quia dc 
fuo& ncccflariobxrcdcfjcit voluntarium.I. fi filius 



& fccundo finicur&: cxtinpuitur vulgaris fubftitutio 
fado ipfius h rrcdis inftituti,puti p adidoncm rc- 
ditatis.l.poft adicam.Cdc impub.& aliis fubftitutio- 
liibu^. Nam fi harrcsinftitutusadicritfcmtl harrcdi- 
tatc, fubftitutio iIicocxpir.it , &; fubftitutusomnino 
cxduditur , & pai itcr lcgata a fubftituto relida pcr- 
cunt. talitcr quod non dcbcnturctiam ab hxrcdc in- 
ftituto , qui hxrcditatcm adiuit.l.quotics. la. ij. Cdc 
fidcicommif. quia licct relida ab inftituto intclliga- 
turrcgularitt-r rclida fcurcpctita a fubftiruto,fi infti 
tutus non fit hircs.I.licct.vbi doftorcs.fF.Jc lcg. j. Sc 
l.Cclfus.^.qu6d alicui.(f.dc lcg.ij.Tanicn non ficc- 
contra,cj> lc gata rcli<fta a fubftituto dcbcaturab hx- 
rcdc in primo gridu inftituto fi hzns fjcrit . & ra« 
tiodif}rrcnt:xcft,qu<ateftatorpr^fumit plusdiligc- 
rc hzrcde pr mo gradu inftitutii , quam ipfum fub- 
ftitutu.idco honorado primfi mai;is dilc^tu, vidctur 
multo magis oncrallc fubftitutt'i,fcd no ecotra.vcl di 
catis fccundti Bal.inl.ni) iufta.Cad IVcbcl. ratio 
cftjquia antcccdcs no frp t natuta confiqucntis, fcd 



hxrcs.fF.dc libc.& pofthumis. & I. fi filius qui patri. 115 ccontri fic. tScd hxc rcptila, <j» aditionc hxredis fi- 

ft.dc vuIg.Si: pupil.Nam Hlio in pattis potcftatc con- ni.^f vulgaiis fub(litutio,faIIit primo in mi'itc,qui po 

ftituto hxrcdc prr patrcm inftituto cxiftc ntia fui hj tcft ctia poft aditam hjrcditatc dircfto fubftitucrc.l. 

rcdis opcraf , quod ilicopatrc mortuo filius inuitus ccnturio.fKdc vulg. Sc pupil. Ettalts fubftitutio poft 

tfhcitur hxrcs fuus& nccc^Tirius. ita Cf no potcftfa- adita hxrcditatc vocabitur no vulgaris ,fcd militaris 

cPrc quin fit hxrcs.dicittcxrusin f. fui.inftit. dc hx- fccundu Alcxan.in l.in tcftamento.vj.col.in prin.C 

rcd.qualit.i.& dift'i.'rcnt.timcn fi patcrdatcifubftitu- dr tefta.<ni. & idccritinaliispctfonispriuilcgiis mi- 

lum , tunc dc ncccfl:trio hxrcdc fr.c't cum voluiua- litu gaudt'tihus,qualc$ funt doftorc.srcgctcs,& adh» 

rium.Qnod an )ti vci u.pattbitcx infia dicwidis fu- in vniucrlititc approbata lcgctcs,nccn6aduocati&; 

pcr vcrbo,ylf«rT** rf4(][,f*,^i«m.ij.vbi plcnc fupra om faccrflott s.dcquo dixi plcnc in vcrbo , ty^/Mremi»- 

ncsintcndo tradarc in;)t..ria fubtilem &qu(»idia- fH^rCler/am.lk fupervcrbo,T*/?'«w«rf*«'« j.inix.ca- 

nl futcatis,& qutbusmodisfuitastolIitur,interquof, fu fal.in fi.Ec idc,vt dixi , poflct difponcreftatutuin 

quando hxrccii fuodntur vulgaris fubftitutus :ideo vtl confuctudo in p3gano,id eft no militc,qu6d di 



pro plcno huius efr.Ctus intelle<f^u ad ibi diccnda 
I jj vos rcmitto. t v f n i o nunc ad (extum & vltimu 
in qiio dubiiatur , qmlitcr & quomodo finiatur , & 
Ijj cxtinc^uaturvul^aris fubftitutio. t Et di<-atis,cj» pri- 
mocxnnguitur fado fubllituri , puta fi fubfticutusci 
rcnuntict ct!amfimpl:cicerfineiuramcnto:quiariim 
in tali fubftitutionc vulgari non agaturdc hxrcdita- 
tc hxrcdis viucntis, ciim hxrcditas antcaditionc no 
fit ipfius hxi'cdis,fcd cft hxrcditasmortui tclfatoris, 
cui per «ulgarc fucccditur , talis rcnuntiatio nihil a- 
iiud cft , quam paftum dc non fucccdcndo tcftatori 
monuo,quod valtt dc iurc.I.j.Cdc paftis.I.dc fidti- 
•omniillo.Cdetranf.I. fi quando.^.fina. C.dcinof- 
fi.tcft. Ncc aufctt talc padum alicui libcram teftan- 
di fjculiatc , minufquc votii inducit aiicnx capt.m- 
dx moiiis:im6 ipfum potiustollit.& idc puto in fub 
ftitutionc tnilitari. d." qua paulo poft dicctur. Si autc 
talisrcnuntiatio fieret fubftitutioni pupilLip, tunc 
cum agatur dc hxrcdit.itc filij & h^rcdis viuctis.ciim 
pcr cam non fucctdatur patri dt funfto , fcd hlio pu- 
pillo hzrcdi inftituto , talis rcnuntiaiio non valcrct, 
nifi fadta forct cum iuramcnto,cuiusmcdio valct pa- 
itu dc non rucccdcndo,viticnti fafitum. capitu.qua- 
uis dc pict.lib.vj.& plcnc habuiftis s.in vt ibo, Dmm 
bdbenrfiliM, invltimo membropadi fjturx fucccf- 
fiunis.& ita (vt didunuft) poft doftorcsconcludit 
Alexan.inl.cjui Romx.jf.duofratrcs.xIij.col.fF. dc 
vcrborum obligationib. clegantcr fubiungcns» quoi 
niamficx forma ftatuti aut confuctudinis tcftator 
fuSftituerc poirtt filix fcrminx maiori poft aditam 
h.Trcditatcni,ci:rtc tali fubftiturioni rcnuoari poifrt, 
tmqnam vnl<j;ari, nifi ftatutum difponcrct , quod ta- 
lisfubftitntio dretpupillaris.quocafu(vtdi(5tumcft) 
11.^ ci rtnuntiari non pollct finc luramaito, t Prartcrci 



lefte poff t maioti poft adita hf rcditatc fubftitucrc, 
ficut hoc di^pofuit lex ciuilis in milite,ffcundum A- 
lcx.in d./.duo fratrrs.& in I. moribus. in prin. ff. de 
vulg.& pnpil. & idc dVct in cardinali , quod in inili« 
te,vt maioti pofsit poft aditi hfrvdititc fubftitucrc, 
n-cundum Bal. fingubrittrin quoda fuocdfilio inci 
piccc, In primis vidcndii cft , an onus lidticommifst. 
Scd an tnlisfubftitutiomilitJriscxdudat matic, ficut 
ca cxi hidic vulgaris hzredc moricntc an adita h(re- 
ditatc, vidcaoi pcr Alcx.in d.I.in tcftamcto, vij. co- 
lu.Scrudo fallit rc^la noftra in cafu authi:. hoc am- 
plius.Cdc fidtico. vbi fubftitutio vulgarisreparatur 
qux ab inirio pcr aditionc hxrcditatis fiicrat cxdn- 
d »:d? cuius authc.intcllcdu vidcbitis plcnc j. in m* 
icria fidcicomiflarii fubftinitionis.Na ibi in d.aath. 
cftcafus fpcciali$:qa hoc ibicftpoii»cx Icgis,qaite- 
ftator'S prouidcdi.vt not.inft.dc eo cui lib. c a bon» 
adiiciuntur.in fi.T< nio fallit in fubftitutionc fjAz in 
vfufni£fu,fccundu AIcx.ind.I.j.ft*.de vulga.& pupil. 
fubfti. vtputa,fi mulicri inOitutx in vfufiudu, fada 
fucrit vulqaris fubftitutio,qux mulicragnito vfufhi- 
ftu deccf$it. Q^cafu, licct vidcrcturmortc vfufiu- 
ftuarix, finirus vfusfru^us , & eria fubftitutio pcr a- 
gnirioncm vfusfruflus , vtd. I. poft aditam, tamen 
ipfcin contrariuibi rcftTt,tunc proximisdicbusdcci 
dilTc dices , quod licet ius accrcfccdi regularitcr locfi 
non habcat in portione femel agnita ,tamen in vfu- 
fhiftu tft fecus,pcrtex.in l.j./.fin.fF.dc vrufniA.ac- 
crcfccn. & idrm erit in fubftiiurionc concludcndum, 
Quarto f illit quando fuus fuit hxres inftitutus» vt 
putafiliusin potcftatcconftiiuTus, vcl altcrdc dc* 
fcendenubus primum locum fuitaris tcncs. Quo ca- 
fu licci (it ilico patrc mortuo hxrcs, tamen fubititu- 
tus admittitur , fi filius hzrcs abftincat a patcrna he- 

reditate. 
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rcdititc.Scd hoc idco eft,c)iiia fuas hxres no cft ilico nnttfubAituo ScmprDnium. Eo tunc vno hzrcdum 



De yulu. 
fidifiirum- 



^cs cii crtcctu Sc irrcuocabilitcr^fcd cum bcncHcio 
abAincndindco It poilcik abAincattadmittit rubiUtu- 
tus. fccus (i Cuus hxns tiX'reJit.iti fc md fc immifcutr- 
lit : quia cii talis immifsio in (uis habcat locii aditio- 
imtquia tuc fit h.vrcsirrcuocabilitcr(rubnitutus c iTt 



adcunte, rublHtutio i|uo ad iilum nonautcm quoad 
alius expirat, iu vt vno illoram repudiante tcI ance 
aditionc moricntc autambobuSifubUitutusadmitta 
tur ad pancs rcpudiantium vel moricntiu. 1. penult* 
if.dc iniui^o rupto tclbmcto.& I.ex duobus.^ .fiiiu. 



pcrfLtub cxcluruSfVt s.didum fiiii- Qmnto fallit in & l.cum cx fiHo.Jf .fi.& l.coh;,Tedi./.hxres.g'.^ vul 




bia prxfcripta. Nam ficuthcjc potcft milcs in cuius ff.de bono.pofl'cf,fccundu tabulas. tc notat. in I.qui 
tcfbamcto no attcdicur ius ciuiii.,rcd nmpK-x iuf^cn- p.itcr.ft'.dc acquirc.Kzredita.dc<]uo pU nc pcr Ang* 
tiii, fic ctia hoc itcri potcrit 'n tcflamctoad piascau- 1:7 in /.finirulis.infttt.dc pupill.rubftitu.tSi autcm te- 




XX <^6ni$ principalis. vbi in tali tcftamcto la hxrcdis tium,S<. iutn,& S.-mpronium:& ft ncq; Titius , ne<j; 

inftitutio , quam ipfa fubftitutiofadxdVcntad pias Scius, ncx]ucScpronius hxredcicrunt, laltm fubfti' 

caufas:c).a vbi ipfa inftitutio noncflct ad ptascaufas, tuo, tuiK vno liircdum adcuntc extinguiiur fubfti- 

tunc fubftitutio poft aJitam hxreditJtJ non valcret tutio quo id ocs: quia Coditio rubftiCutionisdcfi:it« 

iurc dircdo.c.ii patcr.co.tit.lib. vj. & ita intcllijdtur qui rcquirit ncutrum clVc hxrcdcm. I. quidam tcfta- 

opinioUii.ind.l.),vii).q6.& inl.-xtrancii. C. dchx- mcnto.lf.dc vulg.& pupil.& in hisduobus przcedc* 

rcdi.tnftit. vbipertcx. ind.c.fi patcr. tcncbatcontra tibusmcbris confcntiiipomncsDodorcs^cu Barc. 

Bjr.& malcfccundum Iafon.ind.I.ccncuriu.iij.co]u. & cft tcx.in l.fi isqui duccma. f. citmiu. adfincm. 

Ncc obllat , quoJ in tcftamcto intcr lib ros limpkx ft-dc rcbus dubiis.& I. fi quis ita ftipulatus flicrit dc- 

ius^cntium coltdcratur, vt plcnc h.ibuiftis in vcrbo, ccm aurcos.tf.dc verb. obli. & idcm unuitBarto. in 

TejfjMerttS.yin xij.cafu fallcntix. Ettamen in talit; - l.hxrcdcsmci.jf,cum ita.ff. adTrcbcllia. & inl. hoc 
Jtinunto valcrc non potdircda fubftitutio pofta-'^? aniculo.tt.clc hxrcinrtit.tSccundo hoc ficripotcll 

ditam hxrc-dintcm. I. in pupitlari. & Lvcrbis. ff. dc fimplicitcraliqua copuli nu adicdla, ncquc affimm- 

vulyari & pupilla. quonii rcfpod .tur, quod cxccpta tiua,ncquc ncgat-ua: vcluti fi tcftator dixit: Titiu fic 



lcgitima plu> faunur pix caulz quam lib..-ris, fccun- 
du Iaro.inI.licct.C.dcpad.Rcftatcrgo,qu6d extra 
duos cafus pc-r aditioncm tixrcditacis finitur & expi- 
rat fubftitutio vulgaris : quod cft vcru non lolii quo 
ad primum gradum,fc d ctiam quo ad omncs , polito 
ellcnt millc };raduv.dc^^ quo in l.ft mat -r.J^.fin.H^dc 
vulgi.& pupilA l.ciim in tcftamrnto.tf. dchxrc. in- 
ffitucndis.umen fi fint daDduofubftituti,& moria- 
tur primu$,& poftca hxres rcpudict, admittit fubfti- 
tutusqui ei^intcrtiogradu.I.c]uandiu.laiij. vcrfi. is 
autcqui.lf.dcacquiren.hxredita. fcd ftantc h.crc-do, 
cui pv r muttos gradut vulgaritcr fubftitutu cft, fi illc 
hxrcditatcm adcat,aut fi fit dc fuis,hxrcditati fc tm- 
mifccat.ilicocxpirant omncsfubftitutionis gradus,fi 
fubllitutio cft vulprts untii, vt quia fada cft adulto 
vcl cxtrancorquta li fada cffct pupillo,& fic in ca c6 
tincTctur pupill.iristacita , tunc licct pctaditioncm 
luereditJtis cxpirct vulgaris , taWn adhuc durat pu- 
pillaris tacica.doncc pupillus hxres inftitutus ad pu- 
bcrtatcm deucni at. Quoniam non fcquitur cji fi vul- 
garis cxprclfa per aditioncm fit cxtinda , tf ctii cx- 
tinfruonir pupilLuis taciu , cum non contincatur in 
Tuigari tiqui acccllbria, , tdicani», fj; fublato prin- 
cipalitollaturacccirorium: imb illauciupupilhris 
cft xquc principalis: ncc dicitur propriccotincri in 
vulgari, fcd vulgaris dicitur ad eam porrigi & cxtcn 



Scium hxrcdisiiiftituo : & fi prxdidi hxrcdcs non 
fucrint,Caium fubftituo.& tunc dicit Bart. idc quod 
in mcbro prxccdendi,fcilicct vno adcuntc cxtin« 
guitur fubftitutio quo ad omncs.ita q> cohxrcs fub- 
ftitutum cxcludit quo ad partc rcpudiantis,prouc dc 
tcrminatin locis prxallcgatis.Scd Bal. in I. cum quf* 
da.C.dc itnpu.& aliis fubft.dicit totu oppofitum.vt 
dclicet,(p imo admittitur fubftitutus in loco rrpudia 
tis,pofito cj> altcrhxrcdum adiurrit hxreditatc pcr I. 
pc.tf.de iniu.ru p.te. quam iu intclligunt Pc. & Cy. 
in d.l.cum quidam.nmen fautur 6.11. ibi,(|u6d fi ali 
quis de libcris tcftatoris eftctdc hxredibus tnftitutis» 
qui pro pane fua hxreditatem adirct,eo cunc tn par- 
tc rcpudiantis prxfcnur (ubftit. & locu habcrc pof- 
fct opinio Bar.fcilicct cj; pcr aditioncm vnius fubfti- 
tio in totum cxtingueretur,argu.didz I. cum quida. 
& l.cum acutifsimi. C.d: fidcicommif. idc-m voluii 
poft plura Angcl.in d.l.hircdc $ mci./.cum ita. Idi 
diccrcmus,fi tcftator fubftituiifcffupcr toto,vt purl* 
fi dixit.cf fi hxrcdcs non fucrint,Caium in tota hj- 
rcditatc fubfticuo. Quoniam tunc fuftitucndo into- 
ta hxrcditatc,vidcturcogitafl'c& voluiflie vtritquc irt 
ftitutu h.rrcdcm non cflc,antcquam fit locus fiibfti- 
tuto:cti alijs tou hxrcdius ad fubftitutu vcnirc non 
pofsit,nifi ocsrcpudicnt pcr dida I.quidi.tcftamcto. 
ff.dc vulg. & pupil. & hanc opintonc fcquitur loan. 



di, pcr tcxtum in d.l.quiuis C. dc impubcrum,& aliis dc Imo.vt dici in fcqucnti mc-bro.t Tcriib & vlti 



fubftitutionibu$.fccundum Bar.jn d.I.j.fc 1. Icx Cor 
irSncIia.tKdc vulga.& pupilla. t Scd dubitari poflct , fi 
crant trcsvel quatuor aut plurcs hxrcJcs in ptinio 
pradu inftinici : an pcr aditionc-vnius cxpiret vu^a- 
risfubftitutio fafta omnib. qui forti; poftca rcpudia- 
bunt Iixrcdiutcm. Et ccnc; Bart.in hoc pundo facit 
quatuor membra diccm, <j> fitcftatoromnibus fuis 
hxrcdibiis fubftitucrit difiunftiuc , puti quia dixit: 
rittum,Caium,&Sctumhxridcsinilituo. tt fiTi- 
tius,yclCaius,autSciushxrc506 Itr.vd hoptdcsnon 



mb potcft plurib. vulgaritcr fubftitui copulatiuc ad- 
ic£facopula:& vclutlfi telbtordicat,Titiu & Caiti 
h^rcdcs inftituo,& fi Titius & Cai* fixrcdcv n6 fuc 
rint,ulc fubftituo.Et hoc cafu dicit Bar.<j»ctiam pcr 
aditionc vnius cohxrcdii extinguitur fublUtutio in 
totiitiu (j> vix> adeuntc ctia fi cxtcri ocs repudiarct, 
fubftitutus ad pancs rcpudinntiu non .ndmittitur:fcd 
cohxrcs adicns hxrcditatem pro fua partctotii habc 
bit iurc accrcfccndi pcr iura fupcrius p ipfum atltga- 
ta.l:itica etiam tcncnt Bat.Angcl.& Salicc.in di&a !• 



cum 



of ftfepe.cap.Raynu.GuLBenediai. 



dini qutJa.&Pau.dtrCaftt.intl.J .cuita.t]uodcftin'- 
tcllipcndum.fcilicft.rp vnocoh.Trcdu adcunte, into 
tumcxrinptin fubftitutTOcjuo aJ omncs .ilios , vt di- 
&u cft.prtterqiia in cafu.l.fi.f.j.ff.dc vul.& pup.pu 
ti fi fubflitvtip cffrt faSa fonio cottiuni duoni hxrc- 
<H InflTtuto. Quonia fi iuflu vniusdominoni adicrit 
hcrcdkatCjSc no iullu altcriusjfcd cam repudiauit,co 
cafu portio rcpudiata ceditfubllituto, & no doroino 
iub<im:quia co cafu ilia vcrba: fi hfrcsnS erit , i^lt-^ 



& fic dc facccdcndo vni tcftatori , co tunc pluralitas 
rcfoluitur in fin^laritatcs A ita rcfidct AIcx. contra 
Bar.tamc bcnc tatctur,cp fortafsis cflct dubium obti- 
ncrc in pradica in hoc pundo cutra Bart. & tantos 
alios:quos fupra rctuli , proptcr corum maximi aa- 
thoritatcm.Dc ifto pundto an vno hzrcdc moricntc 
cx pluribus voecturfubftitutusvd coniun&us, am 
vnorcpudiantc,Iatc diftinguit Ang.in d.j.fingulis. 
inftituto.de pupiIIa.fubftitutio.& lafon.in d.I.cnni 



taa^lfirrbumcommuncmintclliguniur fcparatim & quidam.& inl.ouanuis.poftBart. ibicodcritu. C^c 
<!ifiun(Siuc,Ttl.& Proculo.rtidc!cg.ij.& l.qui hzrc^ ijO impub.& aliisUibfti. t Vjtcriusquzro,quid fi hx- 
dLl^.fi diioru fcruoJif Jc c6di.& dcmo.mcritocuiuf^ rcsinftitutu<iadiuitfi.mcl hxraliutc,& confcquen- 

tcr fiiii fubftitutus cxclufus pcr didil. poft adit.Uta. 



<runq-, ponio vacct,admittitur fubftitutu^, fccundum 
Bir.in d.l.fi. Sod aducrtaris, quontl in ifto vltimo tcr 
rio mcbro cotraprxfatos dominos icnct lo. dc Imo. 
in d.I.hxrcdesmi-i./.cu ita.in cftcftu cocludcs, fi 
fafta fit fubftitutio vulgaris fimplicitcr copulatiuc, 
aut cxpfcfTa irta copu]a,& pofita in medio cxtrcmo- 
rujvcl^ri fi dixcrit:fi Tirius& Caius hacredcsnd fiic- 
rint if c.ctil fi exprcAc no fubftitncrit fup toto,fcd 
firaplicitcr ; tunc vno inftitutoru adcuntc no cxpirat 
fubftiturio in totu,fi altcr rcpudict: quinimo in par- 
tr rcpudiata vocabif fubftit«DS.& n& cohzres c^ par 
tf fuaadiuit:vtd.I.quida tcftamcto acontrariofcnfu. 
& pro hic opinio.fjcit:quia iftud nO importauit vcr- 
Ba dc fuo proprio fignincato. Ni fi dicat fi Tirius & 
Caius h^rcdcs non cnint,fubftituo Scproniii:& con- 
rin^at Tiriu rcpudiarc:verum cft Jiccre, Q»Titiu$ & 
Caius no funt harrcdes,vt cft tcx. in d.I.fi ii qui duce 
n.f .ciun ita.tn fi.ff.dc rcb.dub.vbi fi ^mitto «iccc fi 
Stichuro & Damam n6 fiftam, & cotingat mc vnum 
tantum fiftero,t(-ncoraddc-cc.Subdittamen Ioan.de 
Imo.vbi fupra,Q> fi coh^-rcs qui partcm fuam adiutt, 
cflTct di- lib.ris tcftatorisjtunc illo adciite cxpirarct in 
totilfubftitutio: ita(j>ci accrcfccrcotrcpudianttum 
pancs,per tcx.in d.I.curo quidam.C.dc impubcru,& 
aliis fubftiturio.& d.l.ctim acurifsimi. £t idc fi fub- 
ftitutus fuilTet in toti hjrcditati-' fubftttutus,vtdixi fu 
pri in fccundo mcmbro.fecundum Bal.Et hanc opi- 



mcn pol^adidushanrcsquia minor xxv.annis crat, 
pcr in intcgru rcftitutioncm abftinuit , aut repudia- 
uit:anco cafu fiibftitutus qui fcmcl pcr aditionc Hk- 
ratcxcIufusadmittctur/& diccndum cft r{,(ic, vtl.& 
fi finc.j.fcd quodPapinianus.if.de Diino.& Uj.fjn- 
terdum. tt".dc vulga. & pupil.fed fupcr hoc cft maius 
dubium: quia harrcs inftitutus hjcrcditatcm adcundo 
fcmcl fiiii Ka:rcs:an fubftitutusnunc voccturdc iurc 
ciuih,vt fciiica perpctub faltcm vfquc ad xxx. annos 
hxreditatem ci dclata adirc pofsit : vcl an vocctur dc 
iurc prartono tantiim , iia cp ncceftc habcat infia an- 
uumbonoium pollcfsionc pctcrc,alias clapfoanno 
cxcIudatur.Bart.in d.l.j.xij.col.& I.ij.|. intcrdum. fF. 
dc vulg.& pupil. dicit,(). (ubftitutus co tunc cria ad- 
mittt t dc iurc ciuili,& fic pcrpctu6,pcrtcxt- in ].].f, 
ii quis adita.ff.ad Tcrtyl.Ncc obftat.c|, hxrcs qui fe- 
mcl adiuit.fiiit hxrcs dc iurc ciuili,& pcr confcquens 
fcmcl hxr«* cftedus n6 potuit pcr in integrum rcfH- 
tutionc dclincrc cfll harrcs:& lic fobftinitus iurc ciot 
li non admiuctur alio ftatc hxrtdc, pcr ea qax plcni 
dida fiicrc fupra in primo ( (fcitu huius fubflitutio- 
nis.Qupnia ad hoc rcfpodc t,qnod vcnun cft, hse- 
rcs q, lcm«l adiuit,n6 p6t dcfincrc hxrcs cfle,fcilicct 
dircCtctquinimo licct poftca rcftituaf, fcmper rcma- 
nctdirc(Sc hxr^ s,& fubllitutns qui vocaf, erit hxrcs 
vrilis. & iu cu Bar.tbi tcnf t ocs Dod. comunitcr & 



nionem cum loan.dc Imo.tenuit Alcxan.in d.I.cum iji Aog.:n #.i.in^i.infti.dc vulg. fub. t Vnu tri mcnri ic- 
quidi.diccns fibi non vidcri, tfperaliqua Kgc autra n<Aiitis,(p hcct hjtrcsprimolocoinftitutus^quifcroel 



rioncm vrgcntcm probari pofsit opinio Bart.& alio 
nim tcnenrium , cp fubftiturio vulgaris fada pcr illa 
vcrba,fi hrrcdcs mi i no crunt harredcs , dc quibus s. 
in :j.rai;bro:aut pcr illa virbj,fiTitius& Caiushx- 
rcdcs non criit,&c. rcquiratur <j,cueniat condirio in 
pfona vtriufi];, fcilicct <jj vter<i; rcpudict. Ncc vid< f 
<|> poftit bcnc rcfpon Jcri ad rarioncm , pro qua fiiit 
fupcrius addufta d.I.fi isqui duccna.^.citmita.Ncc 
obftat fi pro fuftincndi opinionc Birto.diccrctur,f{> 
tcflator vidctur magis dikxiflc cohxrcdc quctn inlti 
tuit,quam fubflitutil, quem noninftituit: cx quovi- 
dctur magis votuiflcpartc rcpudianris conKinfto, id 
cft cohxrcdi applicari iurc accrcfccndi,quam fubfH- 
tuto dcberi. Quoniam rcfpondcnr ij, vcrum cft , ij, 
cohxrcdcm prxdilcxitquo ad partem, in qua ipfum 



adiucrat hxrcditaicm,& pcrconfcqucnsfubftitutum 
exclurcrat cucxtinaione lcgaiorfii fubffituto reli- 
&oru vt vidiftis s.in princ. huius fcxti aniculi, tuc p 
in intcgru rclf iturionc hxrcditaic repudtet & fubfli - 
tutusvoccf,& ficfubftiturio per adirione pcrcmpta 
rcfufcitcnjr, vt di(5iu cft,tfj quamuis fubftitutus adcat 
bxrcditatc, no tt ncblf folucrc lej^a qux fuerant ab 
co relida A femcl cxrinda padirioncm primi harrc- 
disinftituu. quia licct fubftitutio vulgaris rcfufcitcf, 
iion tn lcpata a fubftitutorilida ,qux femcl fiicrunc 
cxtinaafccundu Bal.quodclariusdando rarionem 
dcclaratih' lif.in I. quoti< s. la ij.C. dc fidcico. alle- 
gans vltra B.il.tcxt.in I.ncc eft nouu.ft.dc c 6di.& deu 
mo.que Bar Jbi notabilitcr dcclarat.licct BaJ.in I. li- 
bcnas.C.de tcft.manu.tcnc.it inaducnctcr contrariu 



inftituit: quia tn ca ipfum prxtuIitfubftituto.fccu$ in ip & male fccundum lafon. t Std (juxro an cxiftcnria 

Jjanc altcriusrcpudi.!ris,in qua vidcf porius prztulif- fui h^rcdit impcdiat vulparf fubfliturionc ficut adi- 
c fubftitutum, vtd.I.pcnul.dciniuftorup.tcft3.&d. rio hxrcditatis?brcuitcr Bar.ind.!.). fic dicit, q»aut 
I.fi i$./.cum.ifa.Practcrca condirio fubftiiutionis prj fubftiturioeft fada cx nccefsitatc, vduri illa qui fit 
diftx impK n<fa cft in ipfa rc,fcu ctrca ipfam rcm, de ex c61".Galli,3ut lcgis Vcllci{:& titc exiftcria fuJ herc 

3ua fitdifpofirio,fcilicitciicaipramlurcditatem:i- discxcluditfubftitutii.qafiitacftfubfHturiofubco 
co dcbct diuidi & intclligi fi Tiuus & Caius hanrc- dirionc,fi harrcs fuus cflc definat. vt I.Gallus.in prin. 
disnoii crunt : id cft quat.nus hircdcs non cntnt,vt fF.de lib.& pofth.& hoc fcnrii gl.in I.fi matcr. f.u ff. 
d.l.Stichum qui mcuserit.& ibi Bart.tf. dc lcg. j. & 1. dc vul.& pupil. QupJ verii imclligatis fccunduVoa! 
ij.ff. dc condtrio. inftiturio. vbi patct. quod quando dclmo.hicfi ^xprdVe fiat fnbftiturio fccundu fotro» 
traaaturde {.SeAu acquiflrioms vnius hxrcdiuris, diSx l.^allufcjf.nfic de legc.Ter.& bcnc verbi fc h» 

bcnt,&r. 



Deyulgit. 
fubjlituno. 



Siabf(]ue libe.morerc. 1 1. 



hxrcs inditutus intc/VamctonuIlono fuit hxrcs : 8c 
fic cotinpit coditio fubllttutionisrncc poftca aliquid 
opcraf approbatio filij prxt^-riti tcftamcntum patri» 
approbanti$:auonia lioc facicndo tollcn- non potcd 
ius quxfitu fiioftitutoterorc mortis. quod «'pusin- 
fpicitur vtl. fi in a'icni. ^.incxtrancit. if.dchxrcd!. 
infti.quicquid dicat glo.in l.fi i^uis cum. fF.dc vulgi. 
& pupi'.qux cftfalfa fi:cund{i B r.ibi.cuaitotraniic 
Ang.in I.fi.C.dc infti.& fubfti.Et ibi prxdi«ff a intcK 
ligatis vcratVt dlxi, dum tamc fccundus gradus fcili- 
cctfubftitutiontsno fiicritnullus ad pr^tcritioncmt 
aut alias ficut primus,vtputa quia fillus in primo era- 
du fuit prxtcritus , & a fccundo gradu fLiitcct lubfti- 
ttitionis fuit ritc cxhxrcdatus.Qtionia odio forte nt- 
hircd itionis voKnsnpprobarc jnitnum grad&nihil 
ag rct in fubftituti prxiudiciu. Qox omniadat opii* 
mam limitationc ad ca qux d^xi in d. vi). limimio- 
n-.Ncc obft.dum ibi fuit concIafum,qu6d teftamcn 
tum pcrfiliu apprcbctum rccoualcfcit a'am dc iurc 
ciuili.& ficinftituti poflunt dVc hxridcsdciurcciui- 
li :& pcr confcqucnscxclodcturfubftitutus.quiail- 
]ud cft vcru, Q) rccoualcfccrct pcr approbjtionc,f<.d 
noantc. Eit quo (cqtiitur,c)> antcquafilius approbct 
tcftamctum, ilicomoituotcftatorc inftitutus in ult 
tcftamcto nullo no cft h^rts,& confcqucntcr fubfti* 
tutus vocatur. Cui filius prxtcritustcftamctum poft- 
ca approbado no potcft prxiudicarc , vt di^um cft. 



bcnt,&c.vt puta fi teftatordicat:fi filius mc viuomo 
riatui,fubftituo ncpotc ix iIlo.recus autc cfl( t fi filio 
in [f%teftatc coftiruto fimplicttcr hxrcdi inftitaco di- 
xcrit: ncpote ex illofubftituo.Qiiia tuc filius incott- 
nai dcfinit cflc fuus,pcr l.fi filiu» hircs.iF.dc libc. & 
pofthu.& ro diuerfitatis cft,quia qin tcftator dixit, fi 
filius me viuo moriat, tunc cafus notutatis no coprc 
hcnditnr cx vi vcrborik. Scd qii fimplicitcr dixit nc- 
potc fubftituo,tuc proptcr vciboru gcncralitatc c6- 
prchcnditur ctia cafos noltJtatis Ncc obftant not.in 
d.I.GaIl9.^.j.vbi paria funt fubftitucrc pofthumu fi 
filius viuo ti'ftatorcmorcrctur,vcl fi cum fimplicitcr 
fubrtitucrct filio. Qnia illud crat vrru fccii»!u illa tc- 
pora: fccundii qur cafusnolutJtis non pcHcrat inclu 
di,fcilicrt qu fili' viucrct poft mottc tcft.itor;$,& rc- 
pudiarct, quia in talcm cafum no potcrat pofthumus 
inlUtui.vtin /.pofthumo.inft.dclcga.fccusin ncpo 
tc iim naco fimplicitcr inftitnto, ctia fccundu tcpora 
aniiqua,vt probatur in d.I.Galius.Jf .iilc cafus. Et ita 
(cnciunt Cy.& Bal.licrt no iu clar^ in d.'.poft adita. 
vbi mbilicn impcrfodc loquitur. Si vcro fubftltutio 
vulgaris cft f^tta voliltitic: tunc fiquidc cft vulgaris 
exprcfl^ajcxiftctiafui hxrcdisno pott-fthibcrclocu, 
vtd.l.fifiliushrrcs.QiHnimb cotuc fublituto tollit 
exiftcncia fui hxrcdi$,vtplencdicam ). fupcr vcrbo, 
wtomuitd^ttfiaioreyy Si aut loquamur dc vulgari ta- 
cita, dico cj> cxiftetia fui hxrcdiscam non cxtinguit. 

quodpacct:quiacxiftcntiafuihxrcdisconfirmat ta 154 tSc'dquxritur,quid fihxres qui vcnircpot dciure 
buIaspupill.ircs,idcftfubftitutioncpupiIlarc,vtibi ciuili^dcundohxrcdicatc, nunc vcnirc vult dc iurc 
plcnc dica,in qua conftat,^* contincr tacita vulgaris prxtorio pctcdo bonoru poflcfsionf fccundu tabu- 
vt I.fi filiusqui patri.fF.Jc vulga.& pupil. & ff.dc ac- la$,an rcpellaf fubftituius?Cafuscft t)> fic, in I.pube- 
, j. qaircnd.hxrcdi. I. fi hlius. & l.lulianus. t Scd quid re C.dc iurc dcli.quia hprcs qui hfrcdit.itc agnofcit 
U inliitutusadire no pofsit deiurcciuili, fcd tantudc deiurc prattorio, vidtt adirc dc iurc ciuili fccundum 
iurc pr{torio,vt in cafibus notitis in I. fi.& ibi plcne Bart.q^ intjlligit vcru , nifi prius fiiiflctexclufus dc 
Bal.C.vndj letji.vt puta quia in tcftamcto p.itris prx ij5 iurc ciuili. t Scd quid fi hxrts inftitutus rcpudiauit 
teritusfuitpofthumus, ^ dcmunatus viuo patrc dc- bonorupoflcfsioncfccudij tabulas « priusquam ali- 
cefsitfVel filin$ iam natus fiiit prxtoritu$,& vcnicntcs quid dcclaraucrit, & vult hxreditatc adirc , & fic vc- 
abinc:ftato facruntinftituct h.TrcdLS,quiquidc filius nire vultdc iurc ciui!i:fubftitutus vcrodicit.rp hi»# 
prxtcritusadliuc viucntcpatrcdcrcfsit.autprxtcri- fibi fccit locu rcpudiado?quxriturquid iuri«:gIo. in 
tusfuitfilios iam natus , qui poftci monuo patrc tc- l.fuu hxrcdc.Cdciurc dcli.vidcturdiccrefubftitutii 
ftamcntum approbauit,prout dcduobusprimiscafi- ij<J admitti.Scd doifl.ibi reprehcnduc didaglo. tQux- 
bu$ plcnc dixi s.co.fupcr vcrbo , in codc tcftamcnto ro quid fi hxrcs inftitutus parcrc nolit coditioni fub 
rdinqucs.in xxiiij.& xxv.limicJttonibus. Eidevlti- qua cftinftitutu$?ccrtctuncn6cftdubiu,Q>fubftitu* 
mo cafu ibi plcnc dixi in fcptima limitationc. In his tus admittitur,vt l.ij.Cdc infti.& fubfti.fuD codi. fa- 
cnim cafibus fi lixrcdibus inftitati'. fiicrit p tcftato- ^is.qux omnia ^ nunc fufficcrc dcbct ad cognofr 6 
Tcm vulgaritcr fubftiiutu, ita q» in primo gradu filius dum qualitcr cxpirct vulgaris fubftitutio cxpr< (fa. 
fiicrit prxtcritu5,& in fccudo cxhxrcdatu**» & filios ijy tScd nunc quxri p6t,qualitcr tacita vulgaris cxpirctt 
viucntc tcftatorc dccdTcrit, aut poft tius mortc tcfta fcu cxtinguatur,& finiaf :ficut cft illa qux contin< tur 
mcntu approbaucrit: & pcr confequcns hxrcdcs in- in pupillari cxprcfla. dc quo diftu fuit s. in iiij.prin. 
ftituti no poflunt hxrcditite adirc dc iurc ciuiii , fcd 
dc iurc prxtorio , an fubftitutos admittctur. Ec du- 
biom facit,quia prxtor nr> poti. ft fiiccrc qucm hxrc- 
dc.idco vidrtur fubftitutus pr^f-rri inftituto,3ttcnto 
fp fubftitus viocrc potcft & hxrcditatc adire dc iurc 
ciuili.& ccrtc Bar.in d.l.j.xiij. co1.fF.dc vulga. & pu- 
pil.pluribus ronibus h'ncindc allcgatis ftc diftinguit: 
cf quandoq; tus p-.tcndi hxreditatc dc iurc.prxtorio 
perbonorum poflcfjioncmincipit habcrc oricincm 
viuo tcftatorc , id cft tjjtcl^amcntum viuo tcitatorc 
dciurcprxtoriovalcbat, vtputi in duobus cxcplis 
fupriprimolocopo(iris:& tunc inftitus prxfcrtur 
fubftituto : quia hoc cafu vcrum cft diccrc , cj> tefta- 
tor non morinir fine hjrcdc. Si autc ius pctcndi bo- 
norum polfcfsioncm incipit habcrc otigincm poft 
mortcm tcftatorisvt in tcrrio cxcmplo fupra poiito: 
tanc fubftitutus prif^rtur inftituto : cx co quia pc)ft 
siortcm leftatorii & antc approbationcm tcftamcii 



aR.ad cuius intcllcdu quxro dc fcquctibus. Et pri- 
mo an cxpiraca fubftitutionc pupillari cxprcfla tolla- 
tur & cxpirrt vulpnristacit.1 fubcacotcta: vt puta pa 
tcr cmacipauitfiliu cui pupillaritcrfubftitucrac.& fic 
patria potcftatc dcficicntc (qux cft ca pupillaris fub- 
ftitutionis) dcficit ipfa fublH. An ctiam c6 tuflc dcfi- 
cijttacita vulgaris fub ca coprchcf^? Gul.dc CuJn 
].cohxrcdi.|. cufilix.fF.de vul.&pupil. dicit^ fir.i* 
dcRay.quiailla c6ditio fi in potcftatc pcrmafcritt^ 
porc mortis tcft.itori$,qu^ eft in pupillati,ficut vitiat 
pupl11arc,ita eria vitiabit vulgarc fubca.c6tcnta, ar- 
pu.I.fi nmlicri &Tirio.fFJc c6di.& dcm6.Prxtcrca, 
quia circa vtruq; dicit vniformitcr opcrari, vt 1. fi le- 
gatariusinfi.fif.delcg.iij & ita criahisrationibusmo 
tust^nctBar.in d.l.j.jf.j.fF.dc vulg.& pup.diccs.Q» cx 
quot ftitorpupillarc iubft.filiu cmancipandoipon 
teannullauitiimputari iibi dcbir, quarccirca vulga- 
rcin ca contcnta fibi no prouidit,vt 1. tradabatur.fF. 

cWkfta. 



r 



Repe cap.Raynu.Gul.Benedidi'. 



do t^ (l.i.inili.3d qnod f ku quod dixit idc Bart.in di- 
dt.i!.j. c-rcarccunduertuvtu vulfiaris fubtUtutionis. 
Facitctii <Kdc ai]imc.Ic.I.rc lc^ati.& I.fi fcruo cu li- 
K i <]iiciJmo.fci"ui.aiTiit.I.(i (lillicidij. nam 

vln...,', . cio clK.vprcHa: alia vcro fubintcllccta a 
iurecxproefumpti tcftitoris voluutc ccfiatccxprcf- 
fa |> i mai ipationc.aii cclVabit vulcaris tacitai poft- 
C]ua circa cam no prouid t:fcd vbi vtnq; c(Ut pcr fc 
jcxprcfsc ci>firm3ta,tuc vnt ctllantc alia no cclVarct, 
(icut dicimusdc fcruitutc in l.li domus.ft.de fcr. vrb. 
pracd.idt: ccna Pau.de Ca.tn d.f.cH fili^ & Cy>in d. 
l.prccibu.s.Bal.vci6inl.fin.C.d.- in(li.& fubUi.tenct 
c6trariri:»^itc frcjuitur Imo.hic dicctcs,fp vitiato cx- 
prdlo no vitiatur tacitu a;quc principalc.l.fi fidciuf- 
for.in prioc.tf.dc lc;;.j.& I./.j. qui. mo.pi. vcl hypo. 
/0I.&: no.Bar.ind.l.j.tf.dc vul.& pup.in illa qonc in 
tcftamctti fumcrc po^sitvircsa taciti pupillari. ncc 
^ob.lantiara all<.-gata pcrBar. quii ibi fubftitutio h- 
&i fait 1» fidcicomilVum,qu( uafirc non p6t in dirc- 



commillaria.quod intfllfpatii vcrum, fi tcftator pu- 
tabat cum impubcrcm.3i (ic poflcdcccdcrc in pupil- 
lari ortatc : c|uia tunc oonditio impofsibilts quaife te- 
ftatorpofsibilc putauit, vitiata(fium vliima; volun- 
tatis.pcr tcx.in l.fi ruo manumiilo.fI.de codic. inde. 
fccusfortc fi fcicbat, qubd ifta coditio c(fct'impofst- 
bilis.puta quia fcicbat filium c(Tc iam pubcrcm pcr I. 
fi Mxui.i.tF.dc birc.infti.&7l.j.tf.dc condi.inftitu. & 
I.ciim tatc. j( .pcnut.tf.de condi.& dcmon. Quia tuoc 
contiiicrct vulf^arcm ticitam vcl fidcicommiltariair, 
fccundum Antrc.in l.in pupi!ljri.tf.dc vulpa. & pup. 
& tcnct Imo. hic > & in d. 1. verbis ciuilibus. licct de 
Ang.no (flciat mcntioncm. Ncc obftat I. Tiiio cum 
tnorcrctur.quia loquitur in cafu diucrfo. nam ibi no 
confcrtur difpofitio in tcmpus impofsibile rationc 
pcrfonf cui ficbat fubftitutio: quia poterat mori. ln 
cafu autcm noftro cft fccus , quia non potcrat dcce- 
dcrc iinpubfs. Ncc obftat ctiam fccundum Alex. in 
d.I.vcrbis. quod d'\6ti difpotuio non pmcft iudicari 



ft.i.vtl.vcrbis.& ibi glo.ft.dc vul.& pup.& hanc opi c6Jitionalis.3rcu.l.qui libcris. flF. dc vulga. & pupil. 
nionccotraBir.tcnct Alcx.ind.l.j.Iatiusrcfp6dtfn-'40 t Ciim dr ncccfsitatc in fubftitutionc pupillari illa 



1^3 lo ad p cii addufta.tSubfequcrcrqu{ro,quid fi ille, 
cdi cft fjda pi piliaris exprcila c licitur pubcs? an fi- 
cui pcr cucntu pubcri.iti$ cxtinguitur pupiltaris cx- 
prclla, fic ctii cxtinguatur vutcaris taciia fub ca c6- 
prcIicfa^Bir.in d.l.j.pc. col. diitinQuit & bcnc ficun- 
dii Alex.aut fiAz fuit pupillaris cu Iim'tationc ccrti 
tcporis.vt fi filius intra pupillarc ztatc vcl infra brc- 
uius tepusdcccHcrit: & tQctcporcitlo exprcffoadue 
nicntc cxpirat vtraq; fcilicct pupillaris & tacita vul- 
carii: c},a volutas dcrunfti fuit no prouidcdi vltra il- 
lud tcpus,vt l.fi ita r|S.& l.fi pturcs.in prin.tf. de vul. 
& pupil.autfiuta fu t (liicttporis pr^^iiitionc,vtq.i 
, quifquis mihi h^rcs crit, filio inco hzrcscfto: 



coditioinfit.fi in .Ttatc pupillari decctVcrit.& fic non 
reddit aftum conditionalcm: & pcr confcqucnsfru- 
ftra diftioj^ucrctur , an t.Hbtor fciucrit conditioncm 
dle impofsibilc , vcl cam putaucrit pof^ibilc. Qut>- 
nia rcfpodeturv quod licet didta dtfpofitio non conti 
ncat codiuonc cxtrinfcci,t3mcn contin. t intrinfcca: 
vcl potcft dici quo J illa conditio incft fubftitutiont 
faiftx impubcri,n6 autc fadz puberi: c^uia cum tunc 
v.ilucrit ab initio vidct vult>.iris, vt d.l.d. C. dc hxrc- 
didnfti.& dixi s.fccundu Bar. cum dc fubftamia vul- 
garis non fit cp in pupillari ztatc deccdat.idco no di- 
citur illa c6diiio incilc tali fubftiturioni, vt latius di- 
caur in mat:ria pupillaris in quarto principali qnz- 



vclBu^afiiitiiitcpu$l6gius,vcfifiliusmcu$decef- 141 fito.verfi.ij.quzrituriQ>fitimputics. t Explicita & 



fcrit infra xxv.annos,taIis h.trcs c(\o. tuc licct (inia- 
lur pup:IIari( aducnictcpubcititc.vtl.in pupillui.& 
V^-ntiirio.tKdc vul. & pupil.tadurabitvul).;aris. ar- 
gu.l.H.C.dc h^re.inft.quonii appar-'t fati? ,cj) volun- 
tasdi funcii h^c fuit, vt poft pubcrtJtc dur.ir^t vul^a 
ij9ris,cu pupillarisdurarc n6 polVct. tPoftrcmo qux- 
ritur,quid fi fiat fubftitutio pupillariinurilitcr,vt pu 
ti mjiori vcj cxtranco : :in contincat tacitam vulj;a- 
xemvalidi & 'cu etfcduPGuliclmus dc Cuj;. dicit cj» 
fic.quia virijtocxprrflo nu vitiatur tacitu.I.j. f. j. ft". 
quib.ino.pi£;.vcl hypo.foI.& quia pcccatu cftin ma 
teria,crgo v.ilct,vt vjlcrep6t.l.fi vnus.^.fi acccprila 
rio.lf.dc paAis.& ita tcoct Bar.in d.1.j.v*.j.in fin.tf.de 
vul.& pupil.per l.fi fid .iuiVor.tV.dc Icga.j.& l.fi.C.dc 
hxrcd.infti.vbi eft cafus.Ni illa vctba, Titius Piocij 
Ji»rrcscfto,funt vcrSa pupillariscxprciTr^quii alium 
fibi non fucithxrcdJ , & tii lcx rcfoluit illi in tacita 
vut!;arc.Ecprxmi(l'iintcIligiri$vcra,vidclicctcj»ex- 
prclVa pupillaris inuttlitcr tada corinct taciti vulga- 
rc.tiili fjdafu (lct maiori periila verba: fi filiusmc» 
in pupillaii xtatc dei.t(r.rit: quiatunc cii vclittffti- 



polctcnus dcchrata matcria huiu$fubftituti6is , vi- 
def Juplici mcdio hic fubl^itutione quo ad cius am- 
bos ca 'us clVc omni iure reprobatam. Prim6,quo ad 
primu eius cafum in ipfa c6prchc;"um, fcilica fi ha- 
rcs c-iVc nolucrit : arguiiur (ic , ccnii eft cp illa vltinr.a 
voIiJcaseftreprabata,& n6 val«, qux cxatienode- 
p£dicarbitrio.Quf> cafu vdut captatoria cft abiicic- 
da.l.captatorias.C.dc tcft.mi.& no.inc.cii tibi.s.eo. 
Scd fiil>ft turio vu'garisefthuiufmodi: quia c-iusefie- 
ftu$ depcdct ab arbitrio h^rcdis inflituti, cum vcrba 
hoc foncttfciliccc fi hzrcs eilc noluriit,&c.Sccundb 
quoadfctuJii cafum vulgaris fubftitudonis ai^ic 
ccrtii eft, cp illa difpofitiofi u votuntas cft omni lure 
& rationerc^bata &dana<a,qD^votu inducitmor- 
tis alicnf raptadx.l.fi.C.dc pad.l.ftipulario hoc mo 
doco ipta.tf.de vcrb.obl.c.niira.dc conccf. przbc. 
fcd fubltiturio vnlparis eft huiufmodi , quia p ci in- 
duf i potcft fubftitutus ad votu captidx mortis infti- 
tuti h^redit, vt eo mortuo & fic hxrcditatc n6 adcu- 
te,ipfc fubftitutus vocaur ad fucccfsioncm; crgota- 
lisciifpofitio abiicicnda cft. Hxc duo mcdia pcnitus 



torfubftitutioncmfiniripubertacc.impofsibilceftfj» f5fijndcrc vidcnf totum nofttil proccflum habitu fu 
incipiat aliquo modo valcrcipfapuptliaris,& fic c6 142 pri tjntisdicbus maximocum labore. t Sed hisnon 



rincrc non potcft tacitam vulgjrcm : ita fingularitcr 
dctcnninat fotus Gul.dcCug.ind.l.prccibus.in vlci- 
.ma quriiiu.in matrria vulgarisargu.l.Titiocu mo- 
rictur.ir.de vfufru.& l.Scix cgrcflx.tKdc tutor. & cu- 
Mto.daris.-ib his.facitquod voluitBar.in I. vcrbis ci- 
uilibus.ft.de vulga.& pupilIa.concIudcns,qu6d licct 
fubilitutio facla maiori vcl cxtranco traliatur ad fi- 
dcicomif.t.imc ii ftifta fucrit filio pubcri pcr illa vcr- 
ba,(t in pupilUri xtaie deccili:rit, non vala, vt iidci- 



obftamibus cgo dico hanc vulgarcm fubftiturionem 
crtc dc iurc approbatam,& fccundum cam fore iudi- 
candu iuxta occurrenccs materias & cafuum ccnfin- 
gintia.Er primo non obftat dum argucbatur, rji hxc 
(ubftitutiodcpcdcccx alicnoarbitiio: quia illudcft 
vcrum,cj> cx alieno dcprnda aibitrio tacit^.Nam vt 
cbrcfiiic vobis demoniiratum , fubftitutto vulgaris 
duos corinct cafus,fcil!Cf t fi inftitutus non pofsic dk 
hxrcs:& fccunduin Uhim non proceditcontnriufn. 

Alius cft 



Si abfquelibe.morerc. IL / 



Deyuljv.' 
fubjlitHUo. 

Aliud cft fi nolit cfTe hircs:*: fccudri iftfi militat c 6 9 Exprtjftm n»H dtcina tjutdi nntrttrw fi/tju vtnit. 
rr.iriu fupcriu» fadiitfcd nO obftat.Qiiia ycru rfl>tf lo Arppn. a torr^tnt /enfii nediotw txfrrjfmMtttUtlhtf. 
Tolutas vlttmi cx alicno dcpcJcrc no acbrt .-trbitrio n St^irinmmtatientfinBjtninterpretiUimtm,n$Htulmit^ 
cxprcnVifcd bn c% tactto.l. vt iideicomiira./ .fidcico ttt ttrptmeHtmn m etnrrMn» finfii. 
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_ . _ , , TttnnmtHu 

rit fubllitutri cfl'.. hircdc.Or ccitu cft,Q> in hoc cafu cmtfentltefim^. 

cxprclla nocct.oo cxprdfa no nocct.I.nunqua.fF.dc ulganf tMttta^^tter tfim*tris txtltifma. 

CodJ.&dcmu.vcIdicscistfhjc fubftiiutio licctquo- '7 ^**f'0»fi(ifi^iHfictMtfi,kfi.fupiUxxjntjfmt.(^mi.A. 

damodo vid^-at dcpedcrecx arbitriohjcrcdis:tamcn 'J^ufillMrii fHbjhtutt» ^Mtiwre lutrtiiH». 

proptcr hoc no dicitur dcpcdcrc cx alicno arbitrio, Pup^Unrif fHbfti.vtvuleai tpu retfurrmHtnr. 

n.-d folum &dutaxatcx arbitriotcftatoris, kquo o- *' PujntUrit vtvtletaAthet fierifiUo hgttimt. 

mnis vltima voluras ncccifc habtt r apcrc fomiic.^x " BafianUi MnprfiJfpuptlUnttr^ pdticomtfiitrii fiAfii- 

h.Trcj & dcfnnrtus vna & cadf pcrfuna rcpuMDt.m tui,^ im.-i:, tt- 24. 

A ith.dc inreiu.l moric.pricftf.in prin.KJm Icx v©- *5 J^btrirumnfftUjiitntttimiHtnturoHmtitUfttrtdtttt. 
luntatc vniiisr. putat voluptii ahcrius: & fic no ob- *^ Extranto HbHfettfiftfiUurttrrfuhjhtui. 
ft4t.Dchacmateria pl-nc hibui^ns '.in virbo.codi ^7 PupiUArieur, valeat ddtsfientmpithtru 
ditj. Parif r no obffat dQ fciiido arpiubaturcotra j8 %/idMhomnfgttfipupiU*nttrfuhfhttn. 
fecundu casu IuMUi fubftitutit.is, fcilicctd lixrctclfc ^S» S *tut9fottfipuptl.fHhjhiuti»fienAdidt9. 
non potucrit.ijwij h;c fubliitutioinducixtnpcrfona 5° StAtuto fotefi fubtUttt udire fine tutore. 
fiibfiituti Yotucaptandi mort.m harr..dis inftituti. 5< P^pi^^tsvtzafeat ,fieri detttinfetifiMetefitittolli. 
j^, t Dicatij (p difpolitio induccs votii captadi monc 3* 'PuftUiu cutfitttfufil.ful>jhtutto.4tHdtbeat ejfetHftte- 
cft duplcx. C^atda cft qua: incfFibi!itcr&: ccrtitudi- ifflMtris temftrt ttfi.^' mortie. 

nalitir votu inducit, it.i cp ad ht)C & 110 ad iliud tcn- *J^-*terdnfofitfiJi9fufiU/tnttrfiibshtutre. 
dit,vcputa fipromictat homooccidi : & taliscft pc- J4 ^^-ttnfiofajfiuahabetetttonliicumtnfiattttU, 
nhus nuUa & rc^ba,& omni iurc dinata, vt Lfi p!a- 35 tJ^^tr anfihatligut fe^Hliurm. 
gij.ff.dc vcrbo.obli.facit l.fi quis incjuiIinos.fF.de Ic- 3* TufiUarisfi.t^Jt matrtfiaaunvMleatiitrtfidtitom. 
|;a.j.&- tanqu.im turpiscft nuHa.AIia vcrbdifpofitio J7 I-dtxiHttrfretMridebtt vhimMtvoluntiues ,vtfottM 
cft,qu{fuinaMrain&l!ibilitrr&diri'dcn5tcditad VM/eanc. 

ciptandu rotu alicnx mcrtis , lictt cx accidcti indu- J° ^*"^*»pi*p'UMrittrfubfi,tutrifofuit ^dtmnHiMlttMt. 

cipofsitt.ilcvoiu,ficutcftvidcrcincafunoftro. Et hberot in fot^ate. 

lahs difpofitio qiia: n -c ffari^ no inducit.Iica indu- ^ f"^'"» vocMHtur. 

ccxc pofsit m.iliiia paitis votii captadf mortis:n6 cft ^'^ vMierM. 

rc^batafimplicilcrtquia in quolibct potius prxfu- y<««"«y*»<^»'^"»''r*;'««. 

incrc daKmus(j,fitbon»& bon9indoIis,qua<iu6d giUtMdglMdmiHfromfti. 

fitmalus aut malc faccrc vclit.ldcoantequatalis dif FrMHCotafiamktfiar>; UbertMtedici. 

pofirio rcprobct.oportct duo fimul cocurrcr. ,fcili- FrMHcomm rtx nonfM ImferMtori. 

cct <j, talis difpofitio votri inducat fcu induc- rc pof- *demhahetfrmtl,urjuoddominiu. 

/ltmortiscaptadi,& g, lib.ra tollat leftadi ficulta- f^f h^"fih«siHf,itfiate. 

te,vl d.I.fi.Cde pac.^aut fimplicitcr rx accidcti in '♦^ Fi/iotmMHnfMiojHMhttrfromdetur, hcetei ntnfcjft 

duccre poffct votu mortis captidz» fcd f.cultatc tc . .''"'^r^'*'- 

ftadi no toIlcrct:tuc no rrrf)batur dciurc:aliisfcquc ^T^f'^ f'''i*"'^^^^ 

rctur,Q, omncs difpofitioncs vltimiqux cCfcnliur ^'?^/-"''^M''^«''««/wci?« ^efitHfotefiMtem 
in tt-pus morti$,vcl poft mortc alt. tius im j.harCtur: , ^^"Tl ''*'<^rj;<^''"'-50- 
quoi no cft diccndO.Na coftitutio vfmfi-udus mor ^T'^"^'"^ *'fubn,tu,n9H fottfl^Hidtrmtt efftinf» 
tc fhiduarij finituta rcproI.arct,& traftatus dc vfu ■ , -«'"'«'''^ 

fru.dc niiiilo fcruirct : mc litulus vt aftio ab hatrcdc S^^T '/^'« 9*«"/-» 'fiticevtmtdttm.. 
& c3trahcrc.incipiit,& infinita alia iura.& Ita cft in ^''^n^Vlf''.' '^'^^"^'P^^rfibtfrciMttefium. 
vulgari fub.qux licctinducrrc pofsitdc pcr accidcs^ \t itll^!'£Z!m ' 'J^""'^'"'^''!^^'"'?-"^^' 
fcilicct cx malitia fubftituti. vJti^, captadi moftc h*. S "otut. 
rcdis.vt mori» antcqua ad«t:ti^hoc n6 rftindubio ^ f-^«*'""P^''»^ tt) fubfittutto fuftLMnree^ukttut. 
' " ttuofiiletnMnttMnaifUMfiiuottfiatntnta. 

lUMriifubftitMtio mttr hbtros vaJtt mmm filtnnii 




S y Af M ty£. 60 Pt^tUanjfieri dtbtttnnuutevtl txharedMto. 

Traftatiis piipillArisrubftiriitiomV. Sl^ZtZ^ri n^^^TL^^^^^^ . 

» * ^iTMitrfauftr fili» diuttifubilttutt fufthnififutttrpU 

t Vul^Mrit (jr fufiUdcrii funt^ fhfiia frimtfitbflitu. perfonM^ Hum.6^. 

X PufilUrufubtHtutie ifUMre introiUU. 6j TMter miuriMfttllMm filionortmittit fifit vtUit ferftn4t\ 

l PMttrnonfoteflpufiUoitfrfitltHrMfreuidtrt. 6«; FiltotxhjtredMtefubjtitmturfufiUMiter. * 

4 PuftUtrts fwftttHtior.u dtplex jermA. 66 F-Jio Prjtttrtt» anpuptJ.obferuatur, 

5 HMrediiMppti:ationet}u,dvemMt. ^j^PuftUMritfulflttuttoferHMiuriicetttllMmtntiimfuHai' 

6 Fulj^MrittrfittctdeniiiCiiurbtrateftMterii. lumfrateritionefilif. 

7 SubfhturMtmaritiMntth^trtdttrMHfmittitJpemtulfMJ. 68 Pufil.vtvaltMtoponetextefla.fMtrii Mdtrihtrtdiatt. 
% FupiUAriefubflititfiofitferverbMjpetuUui. 69 TuptUMri» tm firmetur MiKttnt fkUH ix /40« vulfMrii 

Tufmrii 



Repe cap.Raynu.Gul.Benedidi. 



70 'PMpiUsrit fuijhtMtttnii omntM rt^pufinLt 

71 PMfiUtru /itlfluuti» ^•MtHp/ex. 
7: PuntllurtsfitijhtMtioni^effeiliu, 

73 "P-flLtrit '■■eprrjja ^udndo non comtnet mcitmt vuIgA- 
rein.(^ vume.19. 

74 Ba/farcba poteltptiptHuriter/lt^ffitfii le^^itimo. 

75 Occ for ntc occifo nec htredt euu pottfifncceiere 



pcrmif.ficf .t ft / .prxtcrci.xqui Ttfum eft, q, pater 
iaci«^ipro tdUmcntu.dcquo no cft prjfumtndu, 
ncc vcrolimilc.q, filiu dccipi.n,que plus, (jua fcipsu 
dilijjicdicit tcx.in I.ifti <juidc.fF.quoJ mc.ca.ncc rc- 
probatur talij fubftitutio vclut captatona fcu decc- 
ptoria.vt plcnc vidiftis in vcrbo , codi Jit j. in princt. 
Pritcrci coiider.iuit lcx pupillu non podc naturali- 



~ 1 , V- t"'-i:ci-Ti.McouaeT.iuitu-xpupiiiunonpollc naturali- 

76 Pro.yibiius aLcm relmqnere etiant tjiprohibitt perin- tcr faltc dc lcgc coi h^rcdc- lcgttimu cx fuo corporc 
termtd,4m ptrfonam.& ««.78. dcfct ndcntc lubcrc,cu illa xtatc gcncrarc no pofiJt. 

77 Exe^utortrff^menttpropjHperibM poiefl jpnrio htt- l.impunit.iJ.C.dc pocni$,& ff.dc mino.l.auxilju.^.in 
red',p4,<per,dari. dclt tis.igitur pcrmillt patri.Q, pro iIlotcftctur,ci6; 

8.> PmU.ir,f^^jhtuit,nefMCCtd.tyrpHp.lIo. prouidcai dc hircjc pupillaritcr fuSftitucdo , prout 

81 Subjhtuttotnn cermfiiifMpercommHniavertAant M- laiius J. dedarabitur.n.xnon s, ipfo fcpultura clieat 

iMturadvn,uer;:,m./!cHtnecinj},tH.ff:nH.ii. 8}. cf-S^. quotics fil.us impubcs cui patcr fubftituit pupillari- 

85 Pup,i , bo,,.taUe„ar,p4untnonohjlantefHHl,tHtt,nt. tcrfupcruiuitpatri, & dcmu in itatc moritur pupil- 



8 6 PuoiUdrit fitfiflttHti» mMrem (fr tUios e.xciudit. 
8 7 Alater etiam IrjrititnA priuMur per fiilfhruiione pupiU, 
88 THpiliarif taatA marrem an exclud,i.(^ r.H.^9 
50 fud^ciHm inieUeSfu atrutparatMr ttjhmot.it fenfm. 
91 Puptllarii tacita qitadrHplex . 



lari, tiic ficut potuit pater in bonis fubllitucdo ac p- 
foni viuar filij tutorc danJoprouidcrc,fic «iadcH- 
lius cadautrcdifponcrc pot.fccundu loan. Fab.in f . 
110 folu.infti.dc pupil.fubfti. Quod fccusdrct vbi fi- 
lius primorcrctur patri,cjuo cafiTnon poflct patcr ^ 



,7 T,z ""^^^■""'"""'^patriiquocaiunonpollctpatcrj) 

i?i tJ^atrem exc/udt ptr taata puptllarem ^utbnt modu ipfo (• pulturi cligcrc,ni(i aliud circt cx c5fu tudinc. 

col/.^atur.^~ nu.9i 94 9V96 s>^.9l^.>oo.,oi c.licct.^ .j.dc fcpul.l,b.vij. dc quo lai^ ibi pcr Doa. 

99 Matrrttflatortsmatrtmpuptlittxc/HdttcrtacUapH. j tQaicomunitcrt.nct&indiftinacpatrcmn^pof- 



fc pro lilio fcpultura cligcrc, quauis fucrit impubcs, 
& dc omnibus boni» fuis difponcrc pofsir.Et ro dif- 
fcrctif cft:quia cu in ftpultura viucntc aJhuc filio ia 
clTct ius quifitu ccclcfix , vbi fcpcliri d.bct , talc ius 
no cft mutabik-.nifi p(.T illu , dc cuius fcpultura agi- 
tur.c.cu libcrii.dc fcpul.Scd in hfrcdiiatc no fic cft: 
quia in ca viuctc filio nonduquxliiii cftius vcnicti- 
bus ab intcftato,id o p.itcr p6t hoc ius libcrius muti 
rc.Prxtcrca maiorc hab.t pojcftatc ipfc p.itcr in hx- 
rc-ditat.-tcpoiali ipfius filij qua in rcpultur3,& cjctc- 
ris fpiPtualibus , in quibus no curat patria poteftas. 
c.fi.'iciudic.lib.vj.& c.cx partc.dcrcfti.fpo. vbiglo. 
& Doc.idco patcr p6t filio fubftitucrcfcj no fcpul- 
tura cligcrc,f( cundri Dominicu in d.c.Iicct. Pro hu- 
iuscrKofubftitutionis maiori dcclarationc vidcnda 
funifcptc. Primo, dc modo & forma facicndi ca.Sc- 
cudo.quibus vcrbisfiat. Tcnio, quoiurc fuit intro- 
dudta.Q^iiito qux rcquirunf,vt locu habcat.Quin- 
tb.quotuplex fit hxc fubftitutio. Scvto , quis fit cius 
clTcdus. ScptimoSf vltimo, qualitcrfiniatur& ex- 



ptUari. 

101 'pHpHlirisconttnta fuh krtuilo^ua matrtm t.vclndit. 
I Pupdiam ^Hondo cemintr, po,;it tn breutlotjua . 
104 'Pupil/arit eontentaineompendiofi exc/udit matrrnLj. 
1C5 7 tfi/larit fukjhfif alinj p^p,i/o htrei fitut cj- neeejfart». 

106 Fratrts hxreduMtranfimttiturtHrejiiitatif in ca u. 

107 FrattrfHbflituttu iptandieffnecejfariM htra fratrii. 

108 PHpi/UritftAjhtuttotfHaUtrrfintMitr. 
K 9 PHpiUarh fiibj/.iualitn fima.Hr ex perfena teftatorif. 

II o PHptl/ariffi*ltj/,tHt,o fimtur exper^m* fuhfiititti. 

I I I pHptSsrif fuhjlitutio adueHiente puhertatr fintttv. 
III Onut prohattd: itaiem pup, lU mertHi iricurnbut. 

1 15 Pupil/ trtJ fubflitutto fuiitur fi pupt/lm tngrediatHr mt- 
nafleriHm.tfrnu.w.^. 

]lj B.tflardorHmf,fceptiont ritnfinitwrpupi/Iarijfidfidei- 
cornmiffubflttn 

1 16 PupiUo pojfwu fuhflitttt tit! Itberi nafatttri, 

1 1 7 StAfHtHtitimt tfei OH tranfinutatuy.fifitbjlttHtia prtmo 
riMur.^ mt.i\<) CT 'lo. 

„8 Pup.l/ur.sfib>h,ur.fpt^ ^^^.^^^^ ^^^^ ^,^^ qualitcrfiniatur& ex 

u. 'Pupt//artf/:tljhjuarevtdtatHr.mpt.baHda.<6-mtni. ^ t v r ^ , o ad primum: & dirquodf"- 

Tiaaaruspupilljris fubftitutionis. ""/«icdihac fubftitutionccftduplcx.Nam primb 

\, - , - , . potnlpfr vcrba gcmralia fub his vcrbis ecnc- 

t c v Nt) A rubftitutiodtrtf pupil- ralibus : quifquis mih. hxrcscrit, fit hxrcs filio mco 

iri$,qux in ordmc n.bfttfitionum ' Hic cnim vcrba sut gcncralia,&: no fpccificc proli-" 

iicitur fi cunda fubftitutio. t Nam ta. quo cifu vocanf ad fubftituriont- hxrcdcs fcripti 

vulgsrs &• piipillans funt duo fti- in t.ftamc-to patris pro ca part.- qua funt inftituri hx 

piics primitiui fubftitut-onum & rcdcsinhxrcditatcpatris^inft.dcpup.fubft.^ fubfti- 

principalcs;cgtcrx vcrbfubftitntio- tuiiur.&: licct d.fubfti.(ic giialitcr facia^dicaf dircfla 

m s funt vc^lur prop.iginr$ \ pnmis ftipitibus dcriua- & cxprca>,cti cxprcGc fit Tada fiIio,c6tinc3tc. vul- 

tr: qui fc habcnt ad vulgarcm & pupillarcm fubfti- garL' ta.:ita.i)Ccno matrc pupilli cxcludat.vtT.vidcbif 

ttiuon^^s rcduftiu^, vr pulchriJ Jicit Bal.in I. humani- in vj.principali ani.no tii dicif fubfti. nolaiim fiaa- 

atis,C.dc,mpu.& alm fubft.& in I.quidam culogio. cu nonrim ficri diraf.qii fir p nomina rf>pria,vt T.vi- 

Cdeiurcdcli d.citido Bal..quod vul^ans & pupil- dcbi-.Jcquoinl.j.&ijA I.T.tius.fr. dcli.&pofthu. 
laris funt cardinalcs fubft,tutio,K's. quil» fupcr iftis 5 tIdco|> hxc vcrba gcncralia.qfquis mihi hxrcscrit 

cardm bnsomncs cxtcrx fpccics fubllitutio^ium di- fit hxrcs filio mco.no vocif ad fubltitutionc niTi illi 

rcftq fundatxfunt.inJc-; vita cxhauriunt. idco vifa dutaxathxrcdcsquorum noiacxtcftamcri fcriptnr. " 

rubft«ut.onc vulgnn, cft vidorc opportunum dcpu- lcgi poliunt,argu.l.j.?. j.vbi tfar.& Bal.lf.dchis qux 

p.lIar,.tProcu,us,ntcllcclufc,cndu cft, g,hic fub- intcfta.dclf.no afir illiqui cfftaifunt hcrcdc$,& he 

ftitut.o fumma "'"t rat.onc p !ac cnim p6t patcr fi- rcditatis comod,', c6flquutur. \n fi filius aut fcnms 

1,0 fuo pupillo fuSftitucr< ,& in bonis ^prus fil,j, & alic„» vcl monachus in tcftamcto cxtnnci hxrcsin- 

f a'?i rk- r"',: ' ? ""'i "J"' '^*'"^"' tcftatorismodo prxmiflb fubfHtutu* 

tcftado fib, fcu bon,$ fuis prou.dcrc nu p6t dc hxrc- rcpudiarct hxrcdiiKc,quo cafu patri aut diio vcl mo 
dc.cu adhuc carcat ludicio ron,s.mft,t.quibus no cft naftcrio acquirif hxrcditas.I.cii l^iponas. C.dc hxrc. 
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inAitu.I.fi.C.dc bonis qu2 libe.& plcne habuidis in 
materia vuli^aris in auintoprincipali artic. ccrtchis 
cafibut pcr <lida vcrbi ^cncralia , quifouis mihi hf - 
rcs crit,rit hxrcs Hlio nico,patcrtncciio nlijautdomi 
nus mc(lior< rui, vcl abbas mcdio monachi hxrcs fli- 
Au$,non vocarctur ad talc fubflitutionciVt d.jf.fub- 
ftituiMr.& l.qui iiboris./.haec vcrba.tf.dc vulg.& pu 
pil.& ratiocd (vt ibi dicitur) c^i patcr,autdominu$, 
vcl abbisno vcnifit ad hjrrcditatc tcflacorisiudicio 
ipliustfacit l.yf.no fohl.lF.vt Icga.nominc cauc.it.Et 
ide ei\ in hxrcdc hxrcdis lcripti , qui paritcr ad tale 
pupillarc fubnitutionc lic gencralitcr fifta non vo- 
catur contia rcgula !.fi.C.dchircd.infti.& ratiocft, 
quia nomc hxrcdis fiiit appofitum in cOdi(ionc,c]u^ 
implcridcbctin forma fpccificatl.q. hxrcdi. in prin. 
& I. Mxuius.ff.de c6.li.& dcmo. Prxtcrca difpofitio 
coditionalis no tranfmittitur ad hxrcdcs.l. vnica/>. 
finautc aliquid fub coditione.Cdc cidu.tnllc.fccu- 
du Bir.in l.cii filio.vcr.fcciiJuscrt-c<flus. ff. dch^.j. 
vcl idco hoc ell,ijuia habcturrcfpciftusad iff ftionc 
tcdatoriscirca pcrfona fubftit.qiir no militat circa 
pcrfona fibi incognitu.fccundu Bil.in J.l.fi.in ii).cp 
po.C.dc h^rcd.inlli.cx quibus prxdiiflis Bald.in l.m 
caufx.la ij.jF.P6ponius.tf.dc mino. cle^atcr dccidit, 
fi tcAatoraliquid fuoncpoti rcliquit hoc adiccto, 
<j> li ncpos finc liberis dccedar, rcliftum pertineat id 
hxrede tc(latori$,puti Titium : qui prius qua nepos 
deccfsit rclidis hxrcdibus , & poflca dcccfsit nopos 
fine liberi$,ccrtc talc rclictu peninerc no d.bit hx- 
rcdibus Titij fciundu Bal.ibi, que fcquitur A\cx. in 
d.f.h^: verba.Sanc tamcn intclligatis pr jmifri:<j> hf 
res hxredis ad tale fubfiitutionc pupillarc non voca 
bitur,nifi cffet hjres hxrcdis cx difpofitionc tcftato- 
ris, puta cicpupillari fubftitutionc fa^aaltcripupil- 
lo tcftatoris.Qira tunc cum illc fit fcriptus h9rcs,& 8 
veniat iudiciotcllatoris, ciim fit hxres altcrius pupil 
]i> vocabitur virtutc di^itorij vcrboru gcncralium ad 
fubftitutionc ilHus, attcnto <j> habct aflvdtionc tcfta- 
torisdefiindi. I.pitcrfimilijs priinistabulis. ff. dc 
vnlga.& pupil.fccundu Alcx.in d.jJ.hfc vcrba.Et ide 
erit in co,qui alteri iilio aut cxtraneo hxrcdi tcftato- 
riscrat vulgaritcrfubftitutus: quia cu otunc fycce. 
dat dc funfto tdUtori pcT vu!garc,tali$ vocabiiur pcr 
dida vctba gcncralia : tu quia fcriptusitu aiam quia 
5 hxr<-$ tcftatoris. t Qiiia fucccdcns per vulgarc dici- 
tur hxrcs tcftatori:>, & fic tanqua talis comprchendiE 
in di&is vcrbis gcncralibus fccundu Bari.in d./. hxc 
vcrba.qucm fcquitur Angc.in d./.fubftii\iitur. infti, 
dc pupil.fubfti. fubiungcns Bart. idcm cli~ in fidci- 
commillario vniucrfali , vt ad tale fubftitutio.<)c ad- 
mittatur,cum in cffciftu fit hxrcs iudicio tcftator>'.s.K 
fi Hlius.ff.ciuod ciimco.idcm Ang.vbi ^.quia fidcic^^i 
Riiffariuscft fcri|'tus & nominatus atcftitorc : & fic 
vocaturiudiciotcftatoris,&ctia vocaturbencficio.l. 9 
fi.C.dc cdic.diui Adria.ficut vocatur h^rcs inftituf, 
vt ibi dicunt Dod.idc tcnct Alcx.in d.f.hrc vcrbi. 
in vulgaritcraut pupillaritcrfubftitutoaltcii filiote- 
ftatoris,vt vocctur ad gencralc fubftitutioncm iftiiis. 10 
Nam in vulgari cft cafus in l.ex duobus.J .j.ff.Jc vul. 
& pupil.& in pupillariprobattex.in d.^.hxc vcrba. 
j ibi,iudicio.vtdixifupra.ad hoc facit.tQina fi fublti 
tuttis vulgaritcr aut pupillariter dcccd at antc cafum 
fubftitutionis, fpcm fubftitutionis tr.infmittitin iibi 
fubftitutum pcr cundcm tcltatorcm cum vocctur in- 
dicio ipfius.Nam licct fpcs fubftitutionisno trafmit 
taturin hxredcsfubftituti morictis antc conditionc 
fubftitutionis, vt videbids y. in fcptimo principali 
Tom. 2. 



ar:i.propc fin.Tamcn btnc tranfmittitorin fibi fub- 
ftitutos pcrtcftatorc,quia vciiiuntiudicioipfius tc- 
ftatoris,& fic moricntc fubftituto ad infticutu, & fic 
antcqua fit dclata h^rcditas cx fubftitutionc trifmic- 
tit ad fibi fubftitutos fpcm fubftiturionis , attcnto <» 
fiinttlbi hxrcdcs volutatc tcftacoris,vtdc vulgaricU 
cafus in l.cohxrcdi.vbi Bar.Et dc pupillari in d. Lpi 
t<TfamiIias.in vcrbo pubcs,a cotrario Icnfu.ff.dc vul 
ga.& pupil.fcd fcciisdcciditin fidcicomiffario: quia 
cft hxrcs per medii pcrfona alterius,vt fcntit glo. in 
vcrbojdircfto.in d.^.hxc vcrba.nccBar.Iccunducik 
loquitur in hoc cafu fccudii Imo.idc tcnct loa. Eab. 
in d.j(.fubftituitur.proquibus facit l.qui hxrcdi./.cu 
hxreditis.ff.de condi.& dcmon. vbi coditio impleri 
di b- t in pcrfona hxredis fcripti , qui priori loco cft 
»oc.'tas,& noin pcrfona fidcicomiffarij. Oriila vcr 
b3,quifijuis mihi hxres crit,adicda funt pcr via con- 
diticjnis, vt d.I.qui libcris.ff.de vulga. & pupil. ei^o 
implcri dcbcnt in forma fpccifica, vt d.I. qui hxrcdi. 
& d.l.Mxuius. & ratio diucrlicatis cft intcr fubftitu- 
tum vu1g.irc,autpupillare,& fidcicomiffartum, quia 
hf rcs primus qui rcftituit fidcico.adhuc remanct h{- 
rcs,infti.dc hdcico.h.rredi.jf. rcftituta. & l.quia pcr- 
indc.ff.ad Trcbcl. & pcr quarta TrcbcUianica mbic 
oncra hxrcditatia.I.j.& ij.C.ad Trcbcl. Non fit autc 
in illo, cui fubfticutum fiiit vulgaritcr , aut pupillari- 
tcr : idco ad fubftitutionan vidctur vocatus, qui pcr 
vulgarc vcl pupillarc aut pcr prima inftitutionc vo- 
catuseft,n6autc fidcic6miirarius.& quod di^umcft 
fupra, pcr vcrba gencralia folii vocatur ad fubfti- 
turionc pupillarc illi funt hxredcs patris , prouifo 
tamc rppatrishxrcditatcadicrint,fi autc carcpudta- 
rct,amplc(Si no poffcnttalcfubftituMoncpupillarc: 
dc quo plcnc habctur in I.cum qo.C. de lcga. & in 1. 
quida eulogio.C.dciurcdelib. tSecundb principa- 
Iitcr ficri potcft hxc fubftitutio pupillaris per vcrba 
fpccialia nomiiiatim & fpccialitcr proIata:& tuc fbr 
ma facicndi hanc fubftitutionc pupilbrc cft dLiplcx 
vna cp fiat vno contcxtu cii vulgari, fciliccthoc mo- 
do:Titiii filifi meu hjrcdc inftituo,& fi h^rcs no fit, 
aut li hxrcs (it, & in pupillari xtatc dcccllcrit , Caius 
hxrcs cfto.Hic cnim sut duf fubftitutioncs:quia fub 
illis vcrbis,li hfi csn6 fit,c6uncf vulgaria: & fub il- 
lis vcrbis, fi in xtatc pupillaridccellcrit , continctur 
pupill.iris,& fic funt dux fubftitutioncs, fcilicct vul- 
garis,& pupilhrisqu^ fpccificc diftcriit.Scciido mo- 
do fit pupillaris fubftitutio abfque vulgati cxprcffa: 
vcIutifitcftatordicat,Tirium filiii mcfi hxrcdc infti 
tuo : & fi hxres crit, & in pupillari xtatc dcccffciit, 
Caius hxrcsefto. Namhisvcrbis fit fola pupillaris 
cxprefl3,ncc dicitur fada vulgariscxprcfta. Qnia li- 
cet a cotrario fcnfu didoru vcrborii,fi hxrcs crit,vc» 
niatvulgaris, fcilicctfih^rcsnocrit.tnproptcr hoc 
tih vulgaris non cft cxprcffa,K"d tacita « t qui» illud 
quod vcnitpcrargumetii a cotraOO fcnfii,n6 dicitur 
cxprcffum, fcd dicicur tacitc vcnire prr quanda con- 
iedura,feciidii glo.in vcrbo,pcrc6icdDri;'n !• apud 
amiquos.Cdefun.tArgumcntum cnim ic ontri.^o 
fcnfu no diciturcxprcifusintclledus^fcdfubauditus 
fecundii glo.in I.ij.in fi.Cdc cod.infcr,Pcr qua dicic 
ibiBal.()>fi ftatutocaueatur, r{>ftatutan6recipiatcx 
traneu vd fubaudicii intcllc^tii,tiic ccflat argumcntii 
a c6trariofcnfuftatuti,&difpofiriocritt3cita & c6- 
ieSurata.ide tcnct Bal.in l.ex fado.ff.dc hxrcdi. in- 
fti.& Pano.in c.cii 3p0ft0Iica.de hisqu^fiiit a.prf la. 
finc confenfucap.vbidicit pcrillii tcx. tcj, fi ftatuto 
caucatur,^ftacutaincclligaturplcne abfq; cxtranco 

c e inccl- 
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intcUc(^u«& fabftudttione.tuc iocu no habcbit argu 
nencu 1 contrario fcnfu.tacit glo. not.in vctboi pcr- 
mitumus.in c.j.dc aeta.& quali.lib.vj.Pc.dc Anch. in 

c. j.»crr.c^uid autc diccs.dc c6il.Bal.in l.coucnticula. 

d. ' cpirc.& cleri.Bar.& Bild.inl.oinnc$ popu1i.ff.dc 
li iu(Htia& iurc. tAliqui tamc dicunt, illud quod a 

contrario fcnfu vcnit dicitur cxprcflum , pi r clo. in 
vcrbo,& prohibctur.inc.humanum ecnus. j.difl. £c 
dicunt cp fcnn-ntia hu cotra inccllectu lcgis rumptii 
a contrario r.nru fi hoc cxprimatur , cll nulla , ac li 
prolata cn'L.t contra tex.1egis planu . quod an iit vcru 
videatis plcnc in c.j. vbi Panor.dc rc iudi.& in I. cum 
prolaris.ti.illo codcm tit.& in l.ij.C. quado prouoc. 
non ei\ nccefll-.Nam quod vcnit a cotrario fcnfu di- 
citur ekprcffumiquo ad iuris intcllc&n, fecundu Pa- 
nor.in d.c.cumapofiolica.ij.col. dcquo vidctc Bal. 
in l.obfemare.^.proficifci.tf.dc onic. proconf.in iij. 
qux(lio.& plcnc Alex.in Autht n.cx tcftamcio.C.dc 
colla.& in l.j.|. huiasrci.tf.de ofii.cius cui manda.vft 
iurifdi.Qtio autcm ad puncfhim nodrum, fcilicct an 
Tulgarisfubtali pupillaricontcncaan llccxprcfTa vel 
tacica, clarius nunc in proximo fcquenti articulo dc- 
monflrabitur, & taij^i fupra in matcria vulgaris fub- 
Aitucionisjin quano principali arriculo. 

tSF. CVNDO principalitcr quarritur : quibus ver- 
bis (it hxc pupillaris fubiliturio. dicatis prout didu 
fuic fupra in matcria vulgaris. in iiij.principaii articu 
lo , (1 conlldorcmus vciba quar rctmintur ad cum 
qui fubllttuitur,fempi-r funt afiirmatiua : (ed illa quz 
rcfcruntur ad illum cui fublHtuicur.femper funt nc- 
gadaa fcu priuariua , fcilicct fi dccclVcrit infira pupiU 
larem xtatem.Ncc obdat.rp tn hac fubditudonc dici 
tur,fi hxrcs crit , & in pupillari artaicdccciTcrit.Qu^f 

• quidc verba, fi hxrescrit, alTirmatiua fcu poficiua & 
no priuatiua.Qm^a rcfpondrtur g> illa vcrba , li hjrcs 
cricnon funt di.' lubftanda huius fubditutionis. quod 
patet,quia (icri potcft filiocxhxtcdato, & quandoq; 
fiiio prit-,'rico,vt vid^bicur in iiij.principali articulo, 
& cft cxprdTuminl.fi teftamento.C.dc impub. & a. 
IiisfuSftiturio.& d.l.qui libcris.jJ.hic vcrba. & l.co- 
hxridi.^ .H. & 1. quiduos.& I. patcrfamilias. & I. pc- 
nult.tf.dc vulga.& pupilla. Exquo fcquuntur duo. 

14 t Primo , (p fi diSa vcrba in fubfticurione cxpri- 
mcrcncur,vicx illa vocctur fubllitutus , non cft ne- 
celTc, q» vtraq; cdditio implcator, fcilicctc|> pupillut 
fit hxrcs,& quod infra pupillarcm xtatcm moriatur: 
imufi apatcmahxreditatcabftinucrit,vocabit Cuh- 
ftituseo inlra pubcrtatcm moricntc,fccundum Bart. 
in d.t.ij.Iicct laco.Bucr.vcllct vtranquccondirioncin 
dcbcrc implcri,& malc fecundum omncs.pcr tcx. in 
1. lulianus. tf.dc acqui.h,Trcdit.& l.patcr. in prin. ff. 
dcpriui.crcdi.& tcnctSali.in d.l. li icftamcnto. bcnc 
cft vcrum (j> fi dida vcrba,!» nxrc»crit,in hac fubfti- 
tutionoapponantur, tivnc hxc pupillaris fubftituiio 
crit paitim cxprclli jc partimtacitaquoad cafus.qa 
cafu quo iilius l\\ hxrcs,crit fubftitutio cxprcfTa , & 
fubftituruj <'o jnfi-3 pubertatcm dtcedcntc vocabitur 
cx r^-apill jri cxprefTi.cx tacita vcrb vocabicur, li hx- 
rcs non fit, & in xtatc pupillari dcccfT.Tit. I. iam hoc 
iurc.ff.dc vulg.& pupil.fccundu Bart.in d. I. i). ff.illo 
codcritulo,qucmibi fcquuntur Imo.& Alex.ix.col. 
& Anpe.ibi./.fi. Sccundb ex prxdiclis fcquitur, q» 
fi h?^ fubftiturio (iat omifsis illis vcrbi$,li hxrcscric, 
nihtlon»inus erit pupillaris cxprcfTa.attcnio quod il- 
la vcrba non funtdc fubftaniia pupillaris, cum (vt 
diftum cft) fieri pofiit exIixrcdato,& interdum pri- 
i Tito lilio.l.j.; .fublUtucrc.fF.de vulgari & pupii. n 



plcn^ vidcbiris irt quano principali articuto. Scd ad • 
ucrtatb quia Bald. in d.l.prccibus. vcrT. vnum cdatn 
aducrtr.& notabis &c. Dicit q> hoc cafu (i fiat omiA 
fis illis vcrbis,non crit puptllaris cxprcfta. fcd crit c6- 
pcndiofa : relbrida tamcn ad pupillarcm xcatcntt 

15 t quia ficut didio quandocunq; dcceifccit , rcddcret 
fubftiturioncmcompcndiofam,vtd.l. precibus.& di 
cam in matcria cupcndiofx fub(dtutionis , ficedam 
crit compcndiofa li dixit,fi diccflirit infia xiiij. an* 
num : & iti cum fequitur Pau. ibi Imol. & Zabarcl. 
Iiic. Nam t.tlis fubftiturio, fi filius in pupillari xtate 
dccc(Tcrit,diiiiurconrincrc vulgarcm nuomnino ta- 
citam,fcd verbisgcncralibusexprcflim. racium au- 
tcm vcrbis fpcciaUbus, prout dicimus in illa qux c6- 
tinctur inbrcuiloqua aut compcndiofa : quia vecba 
fubftiturionis tunc no repugnat vulgari fubftitudo- 
ni,ficutfaccrct,fidida vtrba fiiiflcntcxprcfla inca: 
& fi hoc eft V(Tu,(}> {-upillaris linc didis vcrbis GkSti 
fitcompcndiufa,crit magni cflc^us : quiaciim inca 
conrincaiur vulcaris , illa talis vulgatis non ciit ta. 
cita , fcd cxprefla: & fic cxcludit m3trcm,vt d.l.prect 
bus.& ccnct lafon in d.I.ij.(r.j.in fi.ff.dcvulg.& pup. 
Ciim omncs tcncant cum Bar.in Lccnturio. ff.dc vul 
ga.& pupil.cj> vulgaiisiontcnta in compendiofa fit 
cxprdla matrccxcludcns, vt vidiftis in matcria vuU 
garis fubftitutionis in quano principali ariiculo , & 
mclius in quinto airiculo tradado quintu ctfcctu di- 
dx fubftitudonis. Scdcontra Bald.confuIuit Ange. 
frater cius cofi.xlj. incip. rcpcritur intcr libcros &c. 
vbi cxprcfsc vult , c|> fubftitutio finc diSis vcrbis (a- 
6ta dicaturpupillaris exprcfl'i conrincns fub fc vul- 
garcm ucitam : & non compcndiofa , attcntocj> illa 
vciba no funt dc fubftantia pupillaris fubftitutionis. 
£t h.inc opinionc conira Bal.fcquitur Alcx.in addi- 
do.ibi in d.I.prccibu5.& in d.I.ij.^.j.x.coI.tf. dc vulg. 
& pupiLconcludcnstalc fubftitutionc non cflccom- 
pcndiofam fcd pupillarciqui in fe continct vulgarc, 
qux th vulgaris fub ca comprchcfa non crit omnino 
taciu,fcd exprefl^a vctbis gcncralibus , ficut illa qac 
coprclicnditur in copcndiufa:qux matrcm cxcludit. 

16 vt vidiftis vbi fupra. t Antcqua crgo vulgaris taci- 
ta no fit matris csclufiua,rcqairitur quod fit omnino 
ucita.fcilicct quo ad vcrba,& quo acl cafus.qualiscft 
illa qux codnetur inpupillari conccpta adicctis illis 
vcrbi$,fi hfrcscrit & in pupillarixutc dccdfcrii &c. 
quonia fi fiat (ine didts vcrbi$,fi hxres crir,tunc vuU 
garis in ea cotcnta no cft omnino tacita, fcd cxprefTa 
<\ao ad illa vctba,qux fempcr vcTificantur,fiuemo- 
riaturpur/illusantequam fithxrcs,ficut fi morerctur 

17 poftouamfiiit hxrcs. tScdquid fi tcftatordixcrit, fi- 
liucn mi-u inftituo,& cidcm filio mco pupillo fubfH- 
Cao Caium : an pcr l^xc vcrba intclligatur pupillaris 
fubftitudo fada exprcfl^a? £t certe Bald.in d.I. preci- 
bus dicit Q, nu,qui3 illa vcrba, filio mco pupillo, vi- 
dcnturfolu adiccttaad dcm6ftrationcm,vtd.l.preci- 
bus.tamcn contrariu tenere videtur Gulicl. dc Cug. 
qucm fequitur Alcxa.ind.l.prccibus.& in d. tjj.&). 
iam hoc iurc.tf. de vulg. & pup.vbi tcftator dixit vos 
filios meos impubcres inftiiuo, & matremfubftJtuo. 
Quocafu in hac rcciproca coprchcnditur pupillaris 
in pcrfona cuiudibet impubcris , qux eft cxprcira in 
verbisgenc-ralibu$,vtplenc diccturinfra in matcria 

i3 fubftitutionis rcciprocx. t Scd adhuc dubitari pof- 
fctiquid fi teftator dixerit , fi Hlius mcus in pupillxti 
xtate dccc fli-rit.Tirius hxrcs mihi cfto,vel bona mca. 
vcniant ad Tirium:iu qucxl tcftator non dixit,qu6<i 
fubftitutus fuccedcret popillo , Tcl in bonis pupilli; 

antalts 
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an tjl's fubHitutio rrit pupillaris. Htdcciditur fiCi tioncm hodiccn'c Jc iurc ciuili rcripto& cumuni : & 

pcrtcx.nocinl.ri ita fcriptu.^.qui filio.vbi lioc opti- fic potcftiudcx fccunduillamrtia apartibus no alie 

dcclarat Bart.ff.dc bono.pof. fccundu t.tbu.ruius gata,aut alias probata iudicarc:(]uia fecundu datuts» 

dccifioncm ibimultuin^not. & ampliatMuhc<illa. c]uauisn6allccata,iudicarcpotc(l,rccunduBaI. inl. 

notabili clij.& eam fequitur Alex.in l.j.Jf.j. tf.dc vul- j C.vt qua; dcfunt aduo.vbi Alcxan.plcne decidit an 

& pup.& lafon in I.cum quidam.C.dcimpu.& aliis idc pofsit in confuctudinc no allcgau, fi fitnotoria* 

fubfti.ill» tcx.probat: & dicit Lud. clTf fingu. fincu. lo tQj a r t o principalitcr quxiitur quot rtquiri- 
cviij-Iicct Bal. volucrit talcm fubftitutionc clVc fidci- 



Commiflaria in d.I.prccibus.& malc fccundii cos.Si- 
militcr fi tcftatordixcrit : infHtiio fiiiu pupillum, & 
fi in pupillari xtate moriatur , fubrtituo miiu talcm. 
Namtalis fubftitudo noobAatc diifiioncmihi, eric 
pupiilaris fccudiiSali.Pau.& Alex.in d.l.cikm quidi. 
pcr tllu t( x.ibi,fibi efle hxrcdc. cum in di^tis cafibus 
diftiomihi,vel didiobonamearciicitur,& vidctur 
fubflitutio (x6ti non tcftatori,fcdpupillo. Si aute tc 
Aator dixillct : (i filios metis moriat in pupillari arti- 
tt.*,mihi & (ibi fubftituo Titifi.tunc copula & refolui 
turin aftrrnatiua & dilirii5iiua vcl, cii iitpolita inter 
inc6pafsibili3,qu^fimul ftare no pollunt:& pcrindc 
hjbebitur,ac li diiiiirct , mihi vcl fibi fubftituo. & fic 
eritin elcftioncfubftituti mortuo pupilloiinfuccc- n 
derevclit tcftatoricx HdeicomilVaria fublliturionc, 
an pupillo cx dir fta pupill.in,rccundu Ludo.fingu. 
cofil.cccclxxx.incip.incafu propofitxcCfuItarionis. 
Ij> tT E R T 1 o principalitcr quxritur , quo iure fiiit 
introduda hxc fubftitutio.& tcx.in l.ij.ff. de vulg. & 
pupil.in prin.dicit,fj> moribus. vbi glo. hoc cxponit, 
id eft iure cofuctudinario,fciIicet Laccdxmonioru, 
qui olim folis confuetudinibus regebantur, inftit. de 
iurc nitu. jT.cx non fcripto.& fic cx confuctudinc & 
iurc illiu* ciuitatis no fcripto, & pcr confequcns fuit 
dciureciuili nonfcripto inuenti. Etliccttalis con- 



tur adcftl- huius pupillaris fubftitutionis , vt locura 
habrati&fuumplcnumfortiatur clVcdum. & glo. 
in d.I.ij.dc vulg.& pupil.dicit, quinquc:dc- quihus 
tcx.ibi ponit tria.ficut fiicit in jf .j.infti.de pupil. ftib- 
ftitu. & dicamusr^odorequiruntur. Primo>qu6d 
illc cui liic fubftitutio fit , fit dc libcris tcftatoris. 
. Sccund6,c]> fit impubcs. Tmi6,c}» fit in potcftatc 
tcftatoris. Quarto, quod morte tcftatoris cfHciatur 
fui iuris. Quint6,quod tion dcfinat ciVe in poteftate 
anttmortc tcftatoris. Sext6, Q>patertcftatorfaciat 
fibi teft.-imcntum. Seprimo, cj> hlius impubes cui fic 
fubditutio , fit in tcftamcnto patris hxrcs inftitutus 
vd cxhxrcdatus.Oftauo, cj> patris tcftatoris adcatur 
hxrcditas: qu.x omnia & fingulaoportetpcrordinf 
examinarc. t Vcnio ad primum , in quo dixi , c|> rc- 
quiritur, vtillccui fit hfc fubftiturio.fit de liberistc 
ftatorisfubftitucntis:quodintclligatisnaturalibus& 
lcgitimis.Et idc crit in lcgirimis untum,vcluti arro- 
ptis.l.fi arrogator.fF.de adoptio.& I. fcd fi plurcs.^. 
in arrogato.if.de vulp.& pupil. Nam filio arrogato 
ficri potcft hxc fubftiturio , ciim fit in potelbtc pa- 
iris arrogatoris. fecustamcn cflctin filioadoptato, 
quia non tranfitin poteftatem adopdui patns niii da 
raur in adoptioncm coniunftx perfon.T; : quo cafu 
patcr adoptiuus poiVct ci tanqua in eius potcftate c6- 
ftituto pupillariter fubftitucrc. I. cum in adoptiuii. 



factudo hodie pcriuf Rumanonimfiicrit infcripds ix C.dcadop.&inftitudo.dcado.^.cumnoftra.tFiIiis 



redai^ajtamcn dicidcbctiusconfuctudinarifi : quod 
fciiptura no inducit, fcd quod prius crat in fcriptura 
redaftii cft,vt pcr ta probctur.l.ciim rcs. C. dc ^ba. 
ficut videmusin vfibusfeudurt't,qui licct fiinin fcri- 
ptis redacti, tamcn non minus dicuntur vfus fccun- 
dum Cy.in l.j.C.delcgi.Bar.Bal.Ang.Imo. & Alcx. 
in d.I.ij.f . j.Ad hoc facit gl.in l.dc quibus. if. dc Icgi. 
&qdno.Panor.in ru.dcc6lVi.& Imo. hic.fid Dyn. 
contrariii voluit, fi:ilicet(]> hodichxc fubftitucio fic 
iusciutlcfcriptu.& cfi co traiit Sali.in l.fi tellamcto. 
Cdc impu.& 3liisfubftit.&.' Rapha.ind.I.d<. quibus. 
Nam licct quoad Laccdfmoncs dici poilet ius non 
fcriptu &confuetudinariii, tri quoad Romanosori- 
gincm habuit ifcriptura. Fuerunfcnim decctabulx 
Roma a Grxcia delatx in fcriptis.l.ij.Jf .j.if. <ic origi. 2J 
iar. Sienimhic Caturcidc confuctudineTolofnna 
ficret ftanitii,diccrctur ftatutii Caturcinii fcu ius fcri 
ptum Caturci, quauis in ciuitate Tolofana diccrcrur 
cofuctudo.Et hanc opinionc qux prius flierat Dyn. 
approbat Angc.Arc.ini. j.inft.dc pupil.fubf^i.& rft 
vdle fcircan fit confuetudo,vel ftatiitti,feu ius ciuile 
fcriptii : quia taleius fcripiu non eft neccire nec allc- 
gare ncc probare iudici,cil dc (c notii fit, & ab omni 
ous fciaf,& intelligi dcbeat l.Icgcs.C.do legi. & not. 
fiart.in l.ornamcntoni.lf.de aur.& 3rg.lega.& iudex 
de pcr fc potcft de fc iurc fcriptoinformarc, foliis in 
caracra libros 1egendo,vcl infpicicdo, ficundii Sali. 
in rcpcri.diftxl.de quibus.& Bald.inl.ij.^.quodob 
fcruari.C. deiura.calii. vbi diciturQ>licet pofitioni 
iuris non fitrcfpondendum , vtd. I. ornamcntonim. 
& glo.in c.j.dc contlf.lib.vj. Attamrn pofidoni con 
fuetudine narrand rcfponderc cogitur aducrfiriui. 
£xquibus rcftac c6c!udcre hanc pupiUarc fubftitu- 
l'om. 2. 



aute naturalibustanttim , puta baftardis , non poflec 
patcr pupillariter (ubftituere, ciim non habeat cosin 
potcfiau-.l. Lucius. ff^ dc vulga. & pupil. Nam licet 
vulgaris fubftitudo talibus , imo magis incapacibus, 

Euta fpuriis ficri pofsit, quia in ca non requiritur , 
xrcs in primogradu inftitutus fitcapax : & fic ficrt 
potcft fiatri minori,& dcportato,& ad mortcm dam 
nato,& cuilibctalteri noncapaci :quibusctiam ficri 
pofVct compcndioia & rcciproca , quatcnus vulgarc 
contincnt.tamen pupillaris talibus filiis fieri non po 
ttft, fecundum Bald.dcgantcrpcr illum tcxt. in l.ij. 
C.de hxrcdibus inftitucndis.Pariter nec eis ficri pof 
fctfubftitutioexcplaris,qux ficrinon potcft,nifi his 
tantum pcrfonis,quibus legitima d^bctur fecundum 
Bal.ibi. OrilUs non dcbctur. t Paritercisficri non 
poflct fidcicommillatia fubftitudo,ciim non poiVcnc 
confirmarctcftamentum peraditioncm hxrcditatis, 
quxrcquiritur ad validiutcm huius fubftitudonis, 
nilifaCtadVctrcpedtio ab inteftato per tcftatorcm, 
aut legis interprctadoncm. C. de fideicommif l.ram 
quam. idcm icn< t Bal.in I.humanitatis.vcrfi. fecitdo 
vidcamusdc pcrfonis.C. dc impub.& aliisfubftitu- 
donibu$.Sane nmen intelligatis, r]> baftardis & fpu- 
riisnoN pofsit pupillaritcr fubilitui , nifi fiiiiycnt a 
principe lcgitimad potcftatem Kgidmandi habentc; 
quia tunc haberenturac fiiegidrei nau fuilVcnc, iu 
(j( nihil diffcrrent a legidmis , in Auth. quibus mod. 
natu.cfii.fui.^.iiludA' jl.nulla.Qiiod cft verum, fiuc 
let^itimad fuiflcnt patre viucnte,liue poft cius mortc. 
Nam legidmado fafta cdam poft moncm patris re- 
trotrahitur, adc6 qu6d lcgaimatusperindc lubttur, 
ac fi n.itus fuifllt Icgitimus.I.fi.ff.do nata.refti. fccun' 
dum Bar.plenc in l.C3allus./.& quid fi tantum. tf. de 

cc ij Iibc-.& 



Repc.cap.Raynu.Gul.Bcnedifti. 

libe.& poRhu. tQupd fanc intcUjgatis veru de lcgi- valcrci ncc iurc dircdo,ncc iurc (idcicomiAi^quia cu 



ciinitionc fa^a poll mortL' patris , vbi fada cnfct de 
voluntatcipfius patris, <)ui cain dcclarauit vclli- antc- 
qiiii morcrctur. & ita intclligcrc vidctur B.ir. didum 
fiiuni ibi, dum allc^at Auchcn. G cjuis.dc natii.libc.& 
ciim hoccum fcquuntur Imo.Francilcus Arct.& Ix- 
fon.in d.l.ij.fr.dc vulg.&: pup.$icut cnim valcnt initi- 
tutio & fubditutio fiztx lilio cxifVcnti in hoQiii po 



hxc fubQitutio finiri dcbcat Hc cxtingui aducnicnte 
|>ubcrtatc,iia Q> vltr.i non durat > non poirct incipcrc 
a pubcrtatc.ff.dc vfofruft.I.Titio cum morictur. facic 
I.li fundum pcr fidcicominum.jl.fin.cum I. req. ff. de 
lcg.j.& itatcnctRay .Guli.de Cu|;.& Bar.in d.I.vcr- 
bis. An tamcn fi talisfubAitutio natpubcri,tuncc6~ 
tinc.it vulgarcm, plcnc dccidit ibi Alc.Y3n.&dixi fu< 



t. iljtcfi poA mortc patris rcucrtatur.l.illa.ff.dc hz- pra , in tra<^atu vul^aris in vlti.q. t£t intantum efl 



rc.in(Vit.& l.lcxCorncl. fF.dc vulg.& pupil.& 1. pa- 
tfr.cul.fvquc.if.dc capti.quia talis rtucrfusprxfumi- 
tur lcmpcr rcmanfillc in patris putcdate, vt ibi. Sic 
crgo crit dtccndu dc filio Icgicinuto, qui (ingitur cfTc 
k-<;itimus.Sali.vct6ind.l. fi teilamcnto. dc impu.& 
alisiublli. tcna contrarium in filio lc^itimatopofl 
mortcm pjtris fubAitucntistCO quia nunquam fijit in 
potcftate patris,ncc fiiifTc fingitur,quia no fubcfl ra- 
tio lic fiQ^cdi,vt fubcft in captoab hoflib', & fic ft- 
milc Bart.non cft bonum. Prxtcrca patcr huic legi 
timacioni non confcnlit , quod tamcn eft neccilc in 
pnrc viucntc, vt filius Ic-gitimatus tranfcat in cius po 
tclV3tcm,iicut cccntra,in Authcnt.quibus modis na- 
tu.cfii.fui.jf.gcncralitcr. Scdhisnonobfbntibusco- 
munitcr tcnetur piima opinio,quz fiiit Bar.Nam vi- 
dcmus, iplicctpoflhumos nolitinpatrispotcftatc 
quanJiu dl in vtcro.l.h.tf.dc colla.bono.Tamcn po- 
teft ci pupillariter fubftitui , quia fuilfe in poteftate 
(ingitur,vbi de ipiius comodo agitur , vt in cafu no- 
ftro, argii.l.qu.Tritur.tf.dcftntu.homi.& cfttex.in^. 
non foIum.infti.de pupiI.fubiH.& hanc communcm 
opinionc icntt Raphacl, Imo.& Alex.in d.l.ij.if. dc 
vulga.& pupil.& Angcl.in J>.j.inftit.dcpupil.fubftit. 
vidtatisquxdixi in vcrbo,& vxo. n^ninc Adclaiil. 
in fccundo membro primi ani. Et pcut hxc fubfti- 
tutio iicri potcft libcris primi gradus, iic ctii ficri po 
tcft libcris inRrioribus,vcIuti ncpotibus,& dtintc-ps. 

:j tCum appclUtionc libcrorum, omncs dcfccndcntcs 
contincantuTjinftit.qui dari tuto.tefta.poflunt.J^.lin. 
quodtamcnintclligatis vcrum fccundum eaquxdi- 

2(5ccnturinfrj,inquartorcquilito. t £x quibusnunc 
didisclarc dcmonllratur, cj» hxc pupillaris fubftitn- 
tio cxtr.incis iicri non potcll: fcd folis tcftatoris, nifj 
ctlctftatutumvclpjtri.c confuctudo in contrarium, 

J[Uf valercnt,& hoc difponcrc poflcnt:quii cum h^c 
iibftitutio fitmoribus & confuttudinc introdufta, 
aut fccundum alios fit de iureciuili fcripto,& ulcius 
fit mutabile,pcrconfuctudintm inducipolfLt , quod 
cxtranco ficxi pofsit: cum vnum ius ciuilc tollat aliud 
& altcrarc poisit,infti. dc iutenatu. f. ea vero. Ccf- 
fantc autcm tali confuctudinc non pofltt hxc fubfti- 
tutio fa6b cxtranco valcrc faltc iurc dircdo. tamen 
valcrct iurc Hdcic6mifsi,cuius rocdio fucccdcntcs pu 
pillo ab intdlato tcncrcnturrcflitucrc hxrcditatem 
cttranco & pupillaritcr fubfticuto, ftcunJum glo. & 
Bartol.in l.vcrbis ciuilibus. if.dc vulga.& pupii.allc- 
gant I.filius.J.vt quis hxrtdcm.if.dc lega.j.& l.cx (a- 
fto.in prin. ff.ad rrcbcl.& cft communis opi.fccun- 
dum Alex.in d.l.vcrbi$ ciuilibus.iiij.& v.col. Qinli 



hoc vcrum, fcilicci c]> aduito pupillaritcr non poceft 
fubftitui,c^ ctiam (i Itaruco ciuitatis caucrctur , q> mi- 
nor xx.annis tcftari non poflct, patcr adhuc nun poT 
fct huic filio inttftabili fubftitucrc pupillaritcr : nam 
inpupi!!ocftduplcxntio,(j'cip p atrc fubftitiiatur« 
tum quia proptcr xtatis dcf-dum tcibri non potcfti 
tum ctiam,quia libcrot qui ci fucccdant, habcre non 
potcft. Orminor xx.ann. licctpcr ftatutum tcftari 
non pofsit,tii libcros,& fic hxrcdcs habcre potcft oa 
turali prouilioc, & ftc per homine ci fubftimi n6po<- 
tcft.Ncc obft.it fi dicrrctur, q» poftquam teftari noa 
potcft,paccrdcbccci prouidcrc,quia illud cffcc vcrut 
t^ prouidcrc ci poflcc cxcplaric , fcd no pupillaritcr: 
quia non fequitur c]> li n6 pofsit tcftari , patcr pofsit 
ci fubftituere , quonijm futiofus aut prodigus tcftari 
non potcft^inftit.quibus non cft pcrmif.facctcfta.f , 
pra.-t;^^rea. & tamc no potcftei pupillaritcrfubftitui» 
fi adt Itus fit.fcd foliim exeraplarie. Nam fic teftari 
prohibitus duratc a*tatc proliibcntc xquip.^.r3tur pro 
digo,cuiboniscftintcrdiftu,arg.l.cx caitrcnii pccu- 
lio.ad hoc facitquod dccidit Bald. inl.matrcs. C. ad 
Ttnyl.vbi dicit,Q> ftatuto difpontte q> adulto dcbe- 
tur tutor vfq; ad xtatc xx. ann. fi matcr habcs tiliuiii 
maiorc xiiij.ann. cui n6 petiit tutore,fiIiomoriente 
antc xx.ann.non punitur pcena I.fc autem.C.dcIcg. 
hxrc.& I.omnem.Cad Tcrtul. Vndc refht,(}> (buitc 
dit^o ftatutoteftari prohibcnte,vlquc ad xx.ann.pa- 
tcr tali filio adulto non potcrit pupillaritcr fubftituc» 
rcffccus autc cffccfi ftatutu dicerct , (^ xtas pupilJa- 
ris durarct vfq; ad xx.ann. quia tuc duraiitc illa xta- 
te pupillaritcr ci fubftitui poterit,ftcundum Bal.in/. 
j.inftit.de pupil.fubftit.qucm ibi fcquitur AngcArc. 
arg.l.Mcla.tf.dc alimenA' ciba.Icg. & AIcx. in d.I.ij, 
dc vulga. & pupil. Ec idem clft-t vbi ftatucum vcl 
confuctudo nofolum prohibcrcc minorcm xx. ann. 
tcftari, fcd etiam difponcrct, 9» poft pupillarcm xca- 
ccm pofsitcidire(3c fubfticui ccia poft adium hxre- 
dicjtcm:quia tunc valcrct fubilicutio.Nam (vt fupri 
didumfiiic) ciimhxc fubfti^utio ilc dc iure conuic. 
cudinario,& fic pofitiuo,& nou iurc naturali inu£ca« 
tolli poteft per (tatutum auc confuctudinc , vt nullo 
modo fiat.Cum vna confuctudo altoridcrogarc poT 
fit.l.ncmo.i(.tcporaIis.ff.dc rcgJur. Multo magis po 
tcft alterari. vt alio modo vcl vltra modum fiat , fe- 



cundum Alcxi.in d.l.ij.inprin.& laf.ibi, idcmtcnct 
Bar.in I.cctutio iiij.col.illo eo^it. t £x quo in^rt, 
quod ii ftatutu ciuiutis difponat,cp filix fcxminx co 
ganturomnia obfcruarc difpofita a tcftatorc, ftanti- 
_ bus mafculis , co tunc poccric fubftitui diredo poft 
ter autc intclligatur,(]> patcr pofsit libcris fuis fublli- pubcrtatcm, ctia a non militc.quod fcquitur Ancon. 
tucrepupillariccr. vidcbitisinfra^in vij. rcquilico,du dc Bucr.hK,& BaLin rcpe.c.fi paccr.eo.titu.lib.vj.& 
allc(;abitur I.fin.C.de fcnt.paf. & rcftit. Ec an lic ve- Alex.in d.l.ccnturio. xix. col. Sucutum cnim mulu 
rum,(]> hxc fubfticutio puberi fadta vcl cxtranco va- poccft in his,quz iuris ciuilis funt . inftitucio. dc iure 



lcat iure fidcicommifsi , vidcbicis lacius in matcria 
,-compcndiofxfubititurionii. tSccundi rcauiritur, 
rp illc lit impubts cui fu hec fubftit«tio:&indc cft,tj> 
vcKatur pupillaris,(^aii (t&i pupillo : idco fi ficrct 
filio maiori xiiij.an.aut tilix xij. ann. cxccdcnti 1 non 



natu.^/cd nacuralia.vtrltcxa vcro. Nametiam per 
ftatutu induci potcft , q, patcr pofsit darc filio pubtri 
curatorcmulitcr,(j) non cgcat confirmationc , ftcut 
nectutor datus impuberi, quamuisfccuscxiftatde 
iure comuni.l.j.in a.S.dc contirman.tuto. inftitu.de 

cunu 



^^St Si abfquehbe.morere. II. 

ciira.iii prin.rccundum Bal.in hdcni(];.lf.dc mtno.fa quo ab initio no fiiit difpodtio nulla cx toto.quia li- 

citquod no.pulchrc Ang.in I.capiaioriis.C.dctcft. cct no valucrit a principio,vt pupill.iriiproptcrdc- 

mili.vbi tlicit,y>(icutpcrcap.cum tibi.S.co.valct in- fcdum p.nrif potcftatijttamc va!uit,vt racita vulpa- 

Aiiutio capMtoria ad pias caiifis , fccundum nl.ibi, ris.l.fi.C.dc h.trc.infti.qa c^uotics fubfHtutio pupil- 

& dixi plcnc in vcrbo, Cmduitt.').S\cctM pcr ftatutu laris fit minoritfcilicct adulto vcl rxtranco , cotinct 

ouiconfiiotudinc induci polfet^cj» vjlcrct inaliisca' in fe tacitam vulf;arrm,vtd.l.fi.fccundn Guli.qucm 

fibus limilibus. Facitquod not.idc Anp. inl.morc. AquiturB^r.in I.j./.j.dc vulga.&pupil,Et vidiliiss. 

30 fF.dc3'-qmr.hirc.dum dicit, t fp potcft pcr ftatutu in tradatu vulgaris.in fiJn vlti.q.£tprobatura fimi 

difptfjri,(^ valeat adftio hxrcdititis fada apupillo li pcrdoftrina quar cliciturcx tex.in 1. vbi ita dona- 

fiuc tuioris authoi itacc. Sed an pcr fl .Kutiim dilpcn- tur.ff.dc dona.caufa mor.iun(5ta l.cum prccario.tt.dc 

fari pofsit,r}> pupillus contrahcre pof»it ficut maior, prcc.Si crgo fubftitutio 6<5ta cxtranco,id cft in pot< 

no.Bar.inl.no ambigitur.fK dc lcgi.&- ind.l.dcniq;. ftatc tcftatoris no cxiflcti,valfata principio,vttad- 

in piin.& in I.omncs populi.in tij.q.prin.fF.dc iufti, ta vulgaris,facilitcrmntabit in (imilc caufam,&cd< 

& iurc.& in l.fi quriamus.fF.ro.& Alcx.in l.fi.C.tfe ucrtcturin pupillarc fupcrucnicntc patria potcftacc, 

tcf\.mil.& vidiftis in vcrbo, adicft* vcro impubcri. licct a principio aliciuid inucncric contra natura pu- 

3' tTcitio »cquiritur,«;{»filius pupilluscui fit hxc pilIan$,fciIicctdtfcauspatrixpotcftati$.Ang.t3mc 

(ubftitutio fittn potcftxc tcftatoris. na fiiio quauis Arct.tcnct piimaopinioncm in jF.j.in({itu.dc pupil* 

puptllo in tcftatoris potcftatc non cxiftcnti,non po fubfti.adh.Trcdo opinioni Franc.dc Rapo.&; Raph< 

icft pupilhriccr fubftitui : idco biftardis & fpuriis Scd poftca in fuotrafiatu Ccftamctonl,in vcrbo,Pu 

aut limplicitcr adoptatis filiis no potcft harc fubfli- pill3ric(.r.dicit, fj> opinio liar. & fcquacium fcruatur 

tutio fiLrijCum non fint in potcftatcpatrij,vts.vidi- in pcaftica tanqua cumunis , licctalia lit deiurc vc- 

ftbinin vt ibt dtCtu fuit^cffent l^itimati-.quia tilc ht rior. Scd nunc obiiccrcpon'ct Icgiftathodie iure no- 

bcrcturprolcgirimc natis.Similitcr fubftitui no pot uifsimofublaiacftcdiff rentia cmancipationis&pa 

filtis pupilliscmicipatispropterdcfrftii parriat po- tria: potcftatis,pertcx.in Authcn. dc harrcd. qux ab 

tcftati$,licctieftari no pofsint ^ptcrdcfcftu difcrc- intcfia.viij.coIla.Et ficcutandii non vidctur,an hze 

lac .Ttati$,ncc de Icgc comuni Itberos habcrc pofsint. fubftiturio fiat pupitlo,in tcftatoris poteftatc exiftc- 

Limpunitas.C.dcpcr.I.auxiliu.j^.indcIiftit.ft.diTfti. ti,autemacipato,vtlaltciiextraneo.Sed non obftat, 

tScd dubii'i cft,quo tcporc filiut cui pupillaiitcr fub quia illa dimrrctia fuit tantum fublata quo ad fucccf 

ftituitur,cflcdcbicatinpoicfbtctcftatpris.& vidctur fioncsabintcftatctfcdin fucccfsionibuscx tcftamc 

^fatis fttcu clfc in potcftitctcporc mortis,Iicctno tonihil cft hodicimmutatii,vtpIcnc no.in d.l.GaU 

tcpore tcftamcti.l.ij.tf.fed fi cxtrancu.ff.de vulgi. & lu$.^.& quid fi tsntum. Vnde ficutoltm nopotcrat 

pupil.Scddicati$,Q>ri'quirittir Q) crii fit in potcftate cmancipato pupillaritcr fubftitui, ficncc hodicpo' 

temporc tcftamenti,fcu faltc tcmporc fubftitutionis jj terit. t Ex quo rcfultat , cp ficut olim raatcr non po- 

fibi faftar.l.fialicnri.f.incxcrancis.tfldc harred.infti. tcrat filio pupiriatitcrfubllitucrcita ncchodic,citm 

Et fic requirrtur,<j> duobus tcporibus fit in potcfta- fiiiu no habcat in potcflatc,infU.dc ado.j^.fcxmin^. 

tc tcftatoris, fcilica tcmporc tcftamcnti , fcu faltcm & I.fi mater.fF.de vulg.& pupilla.fubfti.Fallit tamca 

tcporc fubftituti6is& tcporc quo tcftator moritur. vbi cHi t ftatucum vcl confuc tudo , «j, matcr habcrct 

Nccob.tcx.ind.J^.fcd fi cxiran.u.quii intcllipicur, filiu in potcftatc:cj^a cotuc pollet filio fuopuptllari- 

ibi tcporc quo tcftatqr inftituit pupillu cxtrancil, tcr fuHfiitucre,pcr tex.inrd.l.ij.ffldc vulg. & pupilla. 

& fictcporc trft.imcniipatemi,inc ,>upilliis nocrit & infti.dcpupil.fubfti.J.j. qui toquit indiflina^fic 

in pot£ftatc:fcd poft tcftamctu ipfnm adoptiuit, & indcfinitc,non pKis coprchrndens patrc,quam ma^» 

poft adoptionem ci pupillaritcr fubftituit:& fic tcm trc,dii tamcn habcat filiii in potcftatc, fccudu Aley. 

porc fubftitutionis erat in potcftatc teftatoris , licct in d.l.i j.iij.col.in fi.Scd Bal.in d.I.prccibus.C.de im' 

non intcmporctcftamctifui.vtibi,fccunJuintc!Ic- pu.& aliis fubfti.tenctc6trariu,fcilicct cj,ctia fi ma- 

dium Franc.dc Rampo. & R.iph.i. Nam vt ibi dicit tcr habcat filiu in potcftatc, no pofsit ct pupillariter 

Raph.poft tcftamctu p.i tris ficri potcft h*c fubftitu fubftituerc:tii nthil allcgat , nifi quia ftatutu hoc no 

tto pupillaris,eriacx inicruallo, vt d.l.ij. 9. prius.de dicit volfs ianucrc, in corrcdoriis no fit cxtcfio* 

vulg3.& pupil.Et dubium ibi eircpoterat fccundum l.prrcipimus.in fi.C.dcappclIa. Ego autc exdidis 

cam , quia ciim fubftitutio hic pcndcat a tcftjmdo Alcxa.cocordarc fic opinioncs,Q> aut matcr nO pof- 

patcrno, vidcbaturtrahi ad tempust<-ftamrnti con- fct filiopupilkrttcr fubftitucrc (inc patris prxiudi- 

diti,& cofcqucntcr vidcbaturcxigi h.ibiliMs rcpore cio:puta , quia patcr adhuc viuic qui priuaretur vfu- 

tcftamcri.Attamcicx.ibi dccidit,fj>fu'hcitinum cui fiudu & aclminiftrationebonorum Hiijadncnririo- 

fubflituicur clfc tn poteftate tcfbtoris tcporc fubfti- rum,in xtaic pupillari mortui, & tmnc fc ructur opi» 

tationis.licettcporctcftimcti no cftct.ar.l.ij.fF.dc iu Bald.vt fcilicct mater filio fubftitficrc no pofsit. aut 

rc cod.vbi p6t in codicillisrclinquiincapacitcporc matcrci fubftitucrc poflct fincpatris pra:iudicio:pu 

tcftamcri,Iicct codicillicxteftainctoprndcat.Vnde ta,quia pupilluscius Idius patrc carctc.Et tunc locu 

reftat pupillu cui fubftituitur dcbcrccflc duobus tc- habcret prima opinio,vt poftqua ipfum in potcftate 

porib» intcftatori$ ptatc,fcilicct tcporc fubftitutio- habct,ctia ci fubftitucrc poftit. Idcociira in cjbufdi 

nis,& tcporc raorris tcltatoris. Sed gl.Bar. Angc.& tcrris fint ft.ituia,()> mortuo patrc,(ili9rc<idat in ma 

Imo.in d.Lij.de viil.& pup.tcnctfufiicerc ipfum eflc tris potcftatc, co tuc matcr dcfitnfto marito potctit 

in potcftacc.tcporc mortis tcftatoris,per didu / .fc-d filtis fui$ impubeiib* pupillaritcr fub'ftitucrc , cu co» 

fi cxtrancu. Na iura dicctia tribiis tcporibus rccjuiri hjbcat in potcftitcrqa cadcc ft mioin ipfa,ficut in 

capacitatc , intclligutur vbi requiiitur de capacitatc patrc,& fic idc ius fcruari dcbct J: t qa hxc cft qux- 

hxrcdis inftituti,vt d.l.fi alienrt.jf .in cxtrancis. iF.dc da prxrogario patrii potcflaris , qux intcUigi dcbct 

hxrc.inftit.licct Bal.alitcr dixcrit. Scd vbi rcquiritur cu fui$qualitatibus.l. itc quxritur. ^ . qui impItto,(F, 

dc alia habilitatc,quadccapacitatc,fufticilcjjhabili- locari.& ca.isqui.dc prxbc.Hb.vj.facit<|Uod iii fimi- 

ns adftt tcporc morris : pucfcrum io cafu noftro, ex 34 K not.Bar.in l.ij.in ptin.ft^ dc publ.iudi. t Prxtrrca 

cc ii| hsc 
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hxc ostcnfioparsiualocu hibctetiam in (latutis per 
idcntitatc rattonisjfccundu Bar.in l.omncs vero po- 
puli.ff.dc iu(li.& iurc.Et rcgula tradita cft in d.l.ii.ff. 
dc vul. 8c pupil. (j> tiabcs in potcllitc libcros p6t cis 
pupillaritcrrubfUtucrcvt dicit icx.ibi,vtquislibcris 
impubcribus. £t ponderandu efl vcrbu < quis, quod 
cft aptu cuprchcndcrc tim parcntc mafculutqua Ccs- 
minj.l.i.(f.dc vcr.figni.du umc filios habcat in potc 
Aate,vt cfl bonus tcx.in ^.j.indi.dc pupil.fub.vbi lo 
qucndodc fubHituctc nd magis de patre qua matrc: 4° 
crgo ficut patt r ica & matcr habcns hbcros in ptatc 
potcritcis pupillaritcr fublKtucrc. Ad hocl^citdi- 
&i. Bal.fupcrius rclatu in fccudo reo fito, vbi fi flatu 
to caucat , pupillaris xras durct v(q-, ad xx.an.vH]; 
ad illud tcpus ticri pot.rit pupill aris fubilitutio. hoc 
iirmatur ratione : quia prorogatio proccdit cefrante 
odio,paritcr d~ pcrfona ad pc. fona,ficut dc tcmpo- 
rc aJ ccpus.l.i & ii.tf.dc iuJ.vt dicamus,(]> ficut potc 
ftas fubilitucdi jprogat dc ccrto tcporc ad maius tc- 
pus vt dicit lial.(tc ctia dcbct polTc prorogari dc per- 
fona in perfoiu,ficut dc patrc in matrc,fccudu An- 

5el.in d.j^.i. uidi. de pupil.fubQi. Ad hoc facitquod 
„ :cidit Dominicusincap.licct dc fepuUib.vi.tc^cx 
cofuetudine mitcr po({ct ficut p»tcr cligcre pro hho 
frpjltura.quiuistcx.ibi, no ioquatibi nifi dcpatre. 
Scd idc cilct in matrc,fi (laiutu autc&fuctudodc tpfa 
36 1oquerctur,fecudu cu ibi.tAn autcm fubditutio pu- 
pillaris 1 matrc fafta faltc valcat iurc fidcicomiffi, fi 
(ihu in piitcno habcat,proutdciurcc6muni no ha- 
bct,vcl tada a, patre (ilio emacipato. Ccrte gl.& Do 
ftorcsjin d.t.vcrbis ciuilibus dc vulga.& pup.tcncnl 
g» fic infratepora pubcriatis: fcd no poft pubcrcatc. 
£t ell comunis opinio, no (inc rationc fudata: quia 
no dcbet impcritia muliertsquf ncfcit quid fit pupil 
larisaut vul|;aris fubftitiitio ofnccre vcr« & rcaU in- 
tcntioni ip(rus,argu.!.codicilIi$.f.fi.rf".dc leg. i^. & 1. 
i7 quoniam indignu.C.idotit.t Nam& ipfciudcvcx 
poteftatc fibi a legc coccfVa intcrprctari del n t vlcima 
voliititcjvt potius valcitqui pcrcat.l. vtrij. tf.dcrc- 
busdubits.& l.volucacis.C.dc fiddc6mif.& l.fi.tf.dc 
tcfl.manu. Ahas crudcli9forct,& pcnitus i r5nc alic 
na intcrprctatio,quz ficret ad tudicia (ubuertcda dc- 
fun(Soru,vt dicit tex.in l.iii tf.dc tcll.milit. Vnde & 
fi verba fideicomi^Torudeficerctitamencu fermonc 
pro fidcicomiflodcbemus accipcrcl.vnu.cx (amilia. 
^ .itc Impcrator Mirc'.(f.de lcg.ii.Et ita pulchre in 
hinc partc cofulit Bald.in i^. par. confi. cxiiii. Vndc 
rc(lat,(^ patria potcilas cfk dc fub(\atia huius fublli- 
tutionis, vt fcilicct illc cui fit, fit in potcflatc fubfli- 
.g tucntis.t E\ quo vidctur,Q> cum GalH aut Britoncs 
no h.ibcat liberos fuosinptatc,vtdc Gallisfcu Fran 
cis,dicit glo.finguIaris.in(ti.dc patriapotr.J^.i.quam 
valdc c6mcdac,& fcquitur Bal. inc-i-an maritus fuc 
ced.vxori in bcncfi-& Lud.Rom.in I.pcnul.C.qui tc 
fta.fkce.pof.& Panor.in c.fi.in fi.de c6uafio.infide 
li.Et dc Britonib<* decidit Bal.in c.i./.fi duo.dcduo- 
bus fratri.dc nouo bcncfi. inuc.non potcrunt cit pu- 
pillaritcr fubftitucrc proptcr dc&du patriz poteda- 
39 tis.tIdco Galli vocantur Francirquod nomen a Va- 
lcntiniano lmpcratore,qui eos primus Fracosid cft 
fcroccs & forics appcllauit , oriu habuit. Poft cnim 
Troix cucrfionc copia Troianoru non modicaad 
partcs Panonix dcucmt,vbiciuitacc Sicambriacon- 
Urucntcs minfcrunt:ibi doncc ad k mpora Valcntt- 
niani Impcratori$,Rom.ino impcriofcmper infcfti: 
qui dcmum i przdi(So Impcra{ore(quia tributa fol- 41 
ucre rccufabant J cxpulfi» aliquandiu iuxu Rhenum 



fluuium in cofinio Gcrmanix & Alcmaniz habiu- 
ninc: quos cum idcm Valentinianus multis przliis 
fibi fubiugarc attentadVc, nec aliquacenushoc pcrfi* 
ccrc valuilllt, cos appdljuit Francos , id cft fcroces, 
Tt pulchrc narrat glo.in principali pragmatir 9 fuper 
vcrbo,Fracoru.vt plcnius dixi in vcrbo, Dmulu^tt 
ftluu.Vndv Ifidoros lib. iv.Etymologiarum; Roma, 
inquit,graucs gcnctat,Grzcia lcucs, Afiica vcrfipel- 
Ics, Galiia vcro natura feroccs > ingcnioque acres. 

t Gallorum quidcm (vt Eutropius fcribit)aninM fe 
roccs fut,corumquc corpora in principio plus quam 
humana: fcdcxpcrimcco dcprchcnfumcft,Q;coruni 
virtus,ficut primo impctu maiorquam virorura eft, 
ita fequcns minorquam fccminaru. Alpina, inquit, 
corpora albcnti coelo cducau habent quoddam ni- 
uibusfuisfimile. Citm moxcalorcpugnzftadmin 
fudorcm cunt,& lcui motu quafi fole laxantur.Et Si 
liuslcalicusdcillis ficdicit: Qujnctiaingcnio fluxi, 
fcd prima fcrocaivaniloquum Ccltz gcnus & muta- 
bile mencis. & in can. quorundam. xxxitii. djftinft. 
dicunturirrcucrcntcs. Paritcr Cifar commcntario- 
rum fuorii dcbcllo GalIico,lib.iij. rcfcrt intellcxifre 
omncs fere Gallosnouis rcbus ftudcre,& ad bcllum 
mobilitcr cclcriterq; cxcitari.i in lib. vij. dicit <;(. ex 
eis alios inipcllit auaritia,a1ios iracundia , & temcri- 
tas,qux maximc illi hominum gencri cft innata , vC 
lcucm auditione habeant pro rc copcru. & fcquitur 
allegat.libro iii-Et vt ad bcllafufcipicnda Gallorum 
alaccrac promptus cftanimus:ficmolli$,acminimi 
rcfiftcnsadcalamitatcs pcrfcrcndasmenteorum cft. 
Dc vno tamrn fcilicct dc rcligionc & iuftitia cos, li- 
bro vj. fummc commcndat in hzc vcrba : natioeft 
omnium Gallorum admodum dedita religionibus» 
aiq; ob eam cauftm qui funt affcftt grauioribus mor 
bi$,qutquc in przliir periculifq; v< r(atur,aut pro vi- 
dimis homincs immolat aut fc immolaturos vouet, 
Adminiftrifq; adcafacrificia Druydibui, id eft illis 
faccrdotibus vtuntur,quia pro viu hominis nifi via 
hominis rcddatur,non pofk- Deoru immortaliu nu- 
mt: placari arbitracur.hzc illc.Ncc huius innati Gal 
loru fcruoris ad religionc oblituseft Valcrius lib.iij. 
titulo de fortitudine,dc Caio Attilio loqucns. Cum 
Romani Gallorum cxcrcitu pulfiin Capitoliumfe 
cootulilfcnt , fenibus in planicieciuitatis apcrtii iu 
nui$incijrulibu$ fellii cum infignibusmagiftratuit 
quos gc(1crant,faccrdotiorumq5 cofedctibus: quorii 
v. nerabilt afpcftu a Galloru hoftium,qui religionis 
fcmpcr fiicrunc obfcruantifsimi , iniuria tuti cfTcnf 
ad quosGallo$,olim Romani fcictes eos rdigionis 
dod ifsimos & obfcruantifsiraos a ciuiutc vt floreo- 
tilfima, tum & opulctiflima dcccm principum filiot 
fcnatufcofulto fingulis Hetniriz populispcrcipicn- 
d.Tfacrorum difciplinz gratia tradidcrunt, vt idcfn 
rcfcrt Valcrius lib.i.titulo dc fcruata rcligione , ca.ij. 
In Hctruria cnim quz in Gallia Cifalpina regio eft, 
duodecim crant populi ,quorum finculis deccm filij 
principu & magnatu ciuitatis traditi fucrc,vcl fccun 
dum Ciccrone fex tantu filij.cjui fjcrutocs numcro 
fcptuagintaduo mifsi & traditi facrorum difciplinz 
vcftici u cuidcs chrifticolaru a principio: quia Chri- 
ftoduodccim fiicrut principalcs Apoftoliad fidcm 
facri doccndu,& Ixxij. difcipuli ad addifccndu fidf 
& facra noux legis,& polki vniuerfo pupulo diuul 
gandu.Crcdiderut pariccr ipfi Galli & rcligiofiffimi 
animas hominu dVc immortalcs, & perpctuo viucrc, 
vt dixi fuper vcrbo, teftamcntum.iiij. t Gallia cnim 
a candorcpopuU nuncupau eft.teftc Ifidoro.Nam 
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gr«ce,lac dichur.Motes profcdo 6c rigor ccc- 
li ab ca partc folis ardorc cxcludunt, quo fit vt cador 
corporii non colorctur. Vndc quanto magis Cillia 
erat olim crroribus gcntilium illig;itattantomagis fuu 
nomcn fpiritualitcr fuitmcntita ,doncc pcr Ciuiftii 
(ada cfl difcipula vcritatis. £t uinc vrro candorc fi- 
dci illufVrata vcracitcrGallia cft nuncupata , vt vati- 
ciniu Efaix coplcrctur, quo diccbatur: Populus qui 
ambulabat in tcncbris, vidit lucrtn magna. Tunc pa- 
ritcrtota Gillia fuu vcru foniu fiiit nomen. vtdixi 
in vexho,DMMluJfenffiliM,\dc6 induRria atq; labo 
ris paticnt gcns cft,fuis principibus ad fcruitutc vfq; 
fcrc obcdics. Adc6 ij» Ccltibcri ifti populi cx Ccltis, 
id fft,Gallis Cclticis & Ibc ris in GalliaCcltica dcgc 
tcs fuo principi plufqua ftdclcs, fcmpcr cxii^marunt 
ncphas clfc fuo principc in acie momio fupuiucrc:fi- 
cut Cymbri quos Flamingos appcllamus, lamcntan- 
turin morl>odccedcrc,&larcaturinbclIo moriglo- 
riosc.Dcquibusdicit Valcrius,li.ij.tit.dc inHii Ala- 

crts,& forris Cymbi'ori'1 &Celribcroru philofophia, 4J Romanu.t Et indc cft,Qjabifta Iibcrtatc& franche 
quiinacicgaudiocxuItabant,unquagIoriose& fc- fia in qua populus Gallicus dicitur conftitutus , rcx 



rcgisinfidiasrimcsad Francos (c cotulit, vbilibcrali 
tcrpcr ttpus acccptus,cu Brifticu mortc obiifTcac- 
ccpit in Anglia rcucrfus Anglis impcrauit.Id autcdi 
uina ^uidcria fadii fcriptor quida Anglus Malmcf^ 
bcric monachus afTcucrat his vcrbis:Quod Dci con- 
filio fadum,inquit, intclli;;o , vt vir illcad tantum 
rcgnum crcSus rcgnadi difciplina a Francis accipe- 
rct. Eft cnim gcnsilla &cxcrcitationc viriu,&comi- 
tatc morum cuftorum occidcntaliu Eicilc princcps. 
Quinimo in patria illa fbrcnfcs difccptationcs galU- 
co cxanntitr fcrtnonc, vtdixi in vcrbo,£r vxenmn» 
mifie j1deUfiam.Y>Tope i\nem. Vel Francidicutur,id 
cii liberi , quia nufquafubiici volueiuat imperatori» 
ncc tributisciufdc.Nam francum idcm cft,quod iibe 
rum ii fcruitiis & operis cxhibcndis,fccundum loan, 
And.in addirionc Spcc-rit.dc prxfcri.Bald.in prxla* 
diis fcuduru.Panor.culi.lxxxiij.& Old.cof.ccxxxiij. 
IdcoBal.in I.Barbarius.xj.col.ff.dcofHcioprxt.piil 
chrc dicit populu Gallicu forc oranino libcrii, ficut 



Jiciter vita cxccfturi:laincnubantur in morbo , quafi 
turpitcr tc mifcrabilitcr pcrituri. Ccltibcrictiam nc- 
phas duccbant cflc prflio fupcrcirc,cum is fcilicneo 
rum princcps oCci Jiffct, id cft occifus cftct pro cuiua 
raiutcfpiritud.uoucrat. LauJanda vtrorumqucpo- 
puloru animi pr^ftantia , q> & patriz incolumitatc 
fbrtitt'rtucri,& fiJc amicitix coftaterprzftandaar- 
bitrabatur.hzc illc. Eft cnim eoru fcilicct Gallorum 
iiatioc5uiduf.JciIi5,imtciriz cuftos, alio(|uin fuaru 
iiiiuriaru przfi ns vltrix & adarma prop^lior. Adc6 
Q; vtSaluft.dicit in Citilinario,Sicut facundia Grz- 
ci,ficGaIlibcllog!oria Romanos antcccflcrc. Imi 
rcfcrt Marchiftoriatu, Plotiu rhctoricu Fraciz oriu 
dum,rhctorica latina Romz primu dcKuifl'c:in bcllo 
tamcn fcmpcr przualuilVc. Pariter olim ( vt luftinus 
ait)in Aphrica,& Aiia,nullu fincGallomilitcfclici- 
tcrgcrcbatur. Nccvnquam Romani ( vtSaluftiusin 
Iugurtinofubiunxit)cu Gallispro gloriaobtincnda, 
fcdpro falutcconfcruandabellabjiit.Et fic Romani 
contra GaJlos vix cgrcdicndo, fcd tantu dcfcndcdo 
41 przliabantur.tldco cu in Gallia fint ocsprompti ad 
gladii'i, & facilcsjihtutu fuit & hodic fcruatur , y, fi 
vnus cx pluribtis fimul pergcnribus,Tcl ftantibus ho- 
minc occidcrit,quauisccrtus fit occifor:tamcn cotra 
omnes velut homiciJiJ,licet non male facerc cogita 
ucrint,proccdfeur:ncclibcraturab occifo,nifi indut- 
gcnria a regi' obrinucrint,quz iacilitcr cis datur. Cu 
hocno fiat,nifi ad reftringcndii audacia pcrcuticndi, 
vt implcatur Citonicu illuJ diftu^Rumorcs fugc.ta- 
mcn nullus tcncrctur dc iurc prztcr occiforc:& fi de 
illo no coftarct, ncmo tcncrctur corporaHtcr,fcd bc 
nctcnmnturomncspccuniaritcr.l.itc Mela.Jf.fi plu 
res.fif.ad Icgcm Aqui.Eft crgo Gallica nario natura- 
litcrbcllicofa,tamc facroru rcuercns: & Chriftianz 



noftcrChriftianifsimus,nonfoIum a patria vocatur 
rcx Franciz: quinii^io populo libcro rcgnans , rex 
Francorum appcUatur.in quo vcrificari poteft,quo(i 
pulchrc dicitBjI.incap.impcrialc.Jf .fi.dcprohi.fcu- 
di ali.vbi fingularitcr dicit,C}> rcx Fraciz quo ad ful> 
ditosfuoscftinrcgno fuo vclut quidam corporalis 
Dcus.Et fupra omnes rcges eft tanqua ftella matuti- 
na in medio ncbulz, vtpotc in tcporalibus fuperiorc 
non rccopnofccns. c. pcr vcncrahilc. qui filij fint le- 
git.fccildu Spec.rit.dcfeu.^.quoniafuper homagiii: 
vcf fi.xv.quzritur.Et alibi dicit Cal. in c.j. de renun. 
quia mundus totus regitur qundam vmbra. Nim rex 
Francorii no cft nifi vbi tcnet pcdcs,& tn vmbra fua 
rcgit totii rcgnti.Cui fingularitcr fubdiri fidcliorcs ef 
fcdcbentjiuxta illud Bot-tij in fccundo dc militari di- 
fciplina.Cum inquit.imperator Augufti nomcn acce 
pit, tanquam przfcnii & corporali Dco fidcliscft et 
przftanda dcuotio,& impcndcndus ptiuilegiis fama 
iatus.Dco cnim vcl prinatus,vcl militans fcruit,cum 
Hdcliter eum diligit , qui rcgnat Dco authorc. hzc 
BalJ.dc pacctcncda,in prin. Sicut Fracon'1 rcx olcoi 
diuino vnduSjVt vidiftis,in vcibc,D«M habens fUuii, 
in magna additionc. Immcdiatc habcns imperium i 
Dco ncmini fubiicitur: ncc przftat prorcgno homa 
giu:f?d foli Pctro filialc obcdicnriLKccimmcrit^, 
quonia,vt dicit idc Bal.in prima parte,cof.ccccxvij. 
& feq.Rcx Fracif lcgc regitur intellcftus.Subiungc$ 
Francorum regc , fupcr orancs rcgcs Chriftianorum 
corona obtincrc libcrtatis & gloriz. Et cj, fupcr pri- 
ma vcxilla inuidifsimi Fracorii rcgis , ncmo przfu.^ 
raat honorem.& in rit.dcprohi.fcu.alic.idcm Bal.rc- 
gcm Franciz dicitfupra omncsregcs cflc tanqui ftel 
lam,vtdixi,maturina in mcJio ncbulz mcriJionalis. 
Eccc nobilis BaUfcmpcr dc rcgc Francorti latidabi- 



fidci,priceralia$ narionesHcuoriffima, cuiustutudz 44 litercft vbiquc locutus.tNec eftrcx noftcr Franco- 
foficitudinc quafi cx profclVo Franci principes nullo rum fubditusimpcratori , vt ci fubiiciatur, auttpfum 
non t<:porc,vt Gaguinus ait,fufccpcrum.Extant cius fcquatur.c.pcr vcnerabilc.qui filij fintlegi.Imo fi co 



rci in omni c|ucm adicrut loco no vana trophzajfed 
extruffz ab illis facrz .tJcs,& illis ad rc diuinam in 
ftituti faccrdotcs : longc profedb gloriofius rei bc- 
negcftzraonumcntu.hzc illc.Etomncbonii, quod 
Angli regcs in rcgnado habct, a Francis obtinucriit 
tcporc Caroli magni, poft obitii Briftici Anglorum 
regis:dequoGaguinuslib.iiij.cap.j.fic dicit:Erathis 
diebus Ebritus Angius , qui proptcr morii clcganria 
Briftico Anglerumrcgi fufpedus habcbatur. Qi^re 
i om. u 



currcrcnt,fimul ambolatcralitcr pergcrcnt,fecundii 
Guid» Pa.quneccxxxij(. vbi rcfert qucndam , vidiffc 
fcmcl Carolii fcpdmii Franciz rcgcm,& iinperatorc 
fimul inccdcntcs,acpcr candc porta tranfcuntes, qui 
lateralitcr per porta tranucrtit fimul. Sirailitcr reft-rt 
Gaguinushb.ix.c.ij. dc Carolo Romanorii impera- 
torc,& Caroloquinto Fricorum rege, in hzc verba: 
Per eos dics Ronunoru iropcrator C-aroIus vifcndi 
regis dcfidcrio, itcr Hanonia Cameracunq; facies 

« c iiij in Fran- 



Rcpc.cap.Raynu.GulBcnedifti. 



in Francii vcnit.De cului aducni Carolujliteris ac 
ccptis.ad fingula tmx trafituru* impcrator crat loca 
przmifsistjui illu nonorificctifsime vcncrarctur.ta- 
dcm B turi(^u,& Burgundorfi DuccSiSc^^nonu archi- 
prxfulc & Haricurtii dom'nu obuia Siluanc^u pro 
ficifci iubct.E^rcdicti fanfto Dionyfio irapcritorc 
Parificfis pr£fi.'$,mcrcatoruprfpofitu$,& prffeftus 
vigi'Q comitatc multa ciuiu Parifii^nfiu frcqucntia, 
copofito ordinc in cquis occurrctcs.impcratorc co- 
falucjt.Rcx vcropoQquicx viculoCipcIla impcra- 
torc difgrcdi acccpit,miro apparatu & pompa, Du- 
cuquoq-, & comittl, jpceru infupcratq; cpircoporu 
omatu,& num: ro vrbe ^cefliis , quibufq; diftindis 
ofticiis ata; vcdibus pro fua digntMte & conJitionc 
cuntibus,au paulo fupra molcndinii quod cd fccus 
Dionyfiana via pcrucnilTcnt^venicnbus in altcralte 
rius cofpcftu principib9,apcrto capitc, datifq; dcx- 
tris,f(.'fi; amicifsimc vcncrantur.Mox ad Romanoru 
rcgc Carolusacccdcsimpcrtitailli faJutcimpcrato- 
rc d.xtrorfiim,rcgc vcro filiu finiftrorsfi habcs.ipfe 
mediusinccfsit,doncc ad pabtiu vctfi cll,vbigrade 
fpatiofumq^ccrnaculu accipicdoimpcratorijtapjti 
busq; & mcnfisomatifsimri Carolus c/lc impcraur- 
rat. l'oftqua aliqnot dicbus fLriatu cft , & mutu s (c 
colloquiis muncribusq; principcs coluillcnt, firma- 
tiq; intir cosiurciur5<io amicitia eft.difccdcntc im- 
pcratorc Carolus ad Moufum vfquc prrduccrc fua 
impcnfaiub.t.quoJ cil notadu in laudc noflri Fran 
corurcgts ,proquo quicunquc orat,Jccc dieshabct 
indulgcntiaru , ab Innocctio iiij. cucciTaru fccundu 
beatuThama,in iiij.Scnictia. quf n f^rt ql.in prooe 
mio pragmaticxjin princi.fupLr verbo;7«fl»/«r. Et 
Clemcs Pap3,ccntu dici indulgctiaru coccfsit orati 
bus propacc& f4luteregi$& rcipubiica: rcgni Fran 
cix. Cuius bullx vidi cxtraftu fumptu ab originali. 
(Additio) Etanno prxfenti M.cccccxiiij. Leo doci- 
mus Papa m(xlernus,vnti annu indulgctix cocefsit. 
N^cno quicuq;cutra cu bcllu inoucrct indebitc,c(l 
eo ipfo cxcomunicatut. Jc quo Gaguinus idc li.iiij. 
fic dicit, Poft id tcpus Scephanus fLCild» pocifi x Ro 
man.vbcegreflusCarifiacu ad Pipinii fccotulit.Pi- 
pinuq; in rc^c Fracoru facrauit. Caufj profeCtionis 
fuic: Allulp.iusLoijobardoriirexgrauiore tributo 
Romanos premcbar,indifto cui. jj capitali ccfu atq; 
annuo. Pontilici proptcrca fuppetias fcrrc Pipinus 
poIIicctur.Stcphanu$iutc,vt regi gratilicarct , Pipi- 
no bcnedixit, & poflcritati eius, atq; qui temcricate 
aliqua aduerTus FrancosbcIlamoueriTccomunione 
chrilfiana intcrdixit.hxc illc.Prxt. rea .ilio potitur a 
fcdc apoflolica priuilcgio,»^ fcnictia intcrdidi gcnc 
ralisfcrri non poc, finc Papi madato fpcciali. N'< c 
obftat.cnouit.dciud.quod priuilcgiu fuit ci coccfsii 
pcrGrcPoriii & Clcmcntc,fummos pnfuIes.Addi- 
tio) Bulljs huius priuilcgij repcrictis in rcgilbo or- 
dinationii rcgiarii camerx inqugftaru patlameti To 
lofxifo.xlvij.vcrf.lmo no pot 1 quocui]; prifcrtim 
rcgni fui antilbtccxcoicari,ncccxc6ic3i*dcclarari, 
vt dcctararunt Clcmcnsquintus, & MartinusPapa. 
Qnod priuilegiii aia extcditur ad ofliciarios rcgios, 
vc ^ adu & excrcitio iurifdidiois tilporalLs , & cius 
cxercitio n~6 fintcxcoicati,ncccxc6icari pofsit,arg. 
not in c.iuJicata.Ixx\ix.diftin.tCumidc priuilcgiii 
habratfamiliaqd^ dominus. ca. ecclefia.xij. q6.i}.& 
gLin c.clcricii.xj.q6.j.& not.inl.alVumptio.ff.adma 
ni.de quo ftant plura arrcfla,c6tra archiprxfulc Ro 
thomagcn. ofticialc Rhemcfcm, & archicpifcopum 
Turoncn. qui Balliuos cxc6municauerat de hi$ qux 



ofticiando fecerant:de quibus priuilcgiis multa dixl 
fupcr V. rbo, Etvxtrt nemine j^Mtf/Um. [Dc quo 
habcmus nunc clarius hoc dccifum pcr loannc Fcr 
ral Jum procuratorrm fifci C-.-nomanen. in fuo tra- 
datu,dc iuribus & priuilcgiis Francoru rcgi$,vcriir. 
Scxtu fanftii diccns contra archicpifcopum Rotho 
magcn. fuiifc dc hoc arrcftum Utum Anno Domini 
M.cccxcix. & cutra oBicialc Rhemcnfcm eodc an- 
no, & conrra archicpifcoptl Turoncn. qui balliuot 
& fcruictcs cxcommunicaucrat. idcm fuit didum & 
vlccriii$,c]> in monitionibus gencralibusnon cuptc- 
hendercntur offit ialcs regni,& tf ita dcclaram : di- 
citinfuprr fe prxfcntem fu<lk Jumanno Domini 
M.cccccvij.dicIunxxvj.Apriiis,in parlamcnto Pa- 
rifiis fiiit dcclaratii : in roonitionc gcncraii ctiam 
nonc5prchcndcrctur grapljariu$& comentaricnfis 
caftcllcti,d<. his quz fciebant tanqaiufhcialcs rcgij. 
& ita dcclarauic prucu.cpifcopi Parif.J Vndc curota 
Ics regnicolx & rcx alium qua iplum Deu no reco- 
cnofc3nt,vcrc dicuntur Franci.quia nec impcratori 
fubiiciutur,ncc pattix potcnari. Idco vidiftisfupri 
in vcrbo, tyi/*trtinfiptrCltrM tj> Galli & Britoncs 
ctiam pollunt dc aducntitiis rclfari.cum fccundum 
eorum lcgcm no Cnt in potcffatc parcntum.qux in- 
acnta fuit iurc Romanorquo Galli non vtuntur,oiii 
pro rationc,lccundum Bal.inc.fi.dcc6fuc.£t ficno 
vidctur<j> pofsint filiisfuis pupillaritcrfublUtucrc, 
nifi dicamusquia cuhodie inmultis& fcrc omni- 
bus ftudiis gcncralib.rcgni Fraciz Icgcs Romanorti 
Icgantur,fccudu quas quotidic iudicatur patria po- 
tcftasiurc Rortunoinui:ta,fati5vidctur in didore- 
gno apj>bata,ficut dicimus dc vfibus fcudorii, poft- 
Qua in fcholis Icgutur, vt plcnc not.Bal.in prxludii» 
teudorii.ij.& iij.co!.Et ibi Aluarotusiiij.col.in fi.Lt 
cct cnimFrancigcnxno vtaturlegc Romana ,qui* 
lcz cui no fubiiciunturtin ea vtutur,^a l>ona,xqu«, 
& radonabilis, fccundii Bal.in J.c.fi.viij.col.dc c6- 
fuc.Facit quod dicit loan.Fab.in /.j.infti.ad Tertyl 
lianii,(j> licct ex confuctudinc Francix vxor tranfcae 
in potcrtatem viri,tamc rcmanct in potcftatc patri$. 
Prxtcrca potcft cfTe, cj> in rcgno Fi acix filij n6 funt 
in patria pocfftate, quatcnus clTc in patris p(Xeftate 
clftt cis prxiudicium, ficui cdct fi tcftari no poffcnc 
conftiiuti in xcacelcgitima fc ilicctpubcnatis. Nam 
Icx ffu confuctudo Francix lilicrorumfauorc inolc- 
uit, vt libcrc tcftari pofsint . Et vt patcr aihil Iiabcat 
in corum bonis aduc natii$,vt di<^um cft.Scd quate- 
nus vtilc cflct ftliis cffc in patris poicftatc , tunc non 
habcrcntur fui iuris,ncc pro emlcipati$ ; & fic patcr 
potcrit cis fubfticucre pupillaritcr.Nara G ci$ fubfti- 
tucrc n6 poflct,non dlci ci$ vcilcimo in coru vcnc- 
rcturprxiudiciuin & danum : quia dcccdc rcnt imc- 
ftjti,n6 proptcr patria potcftatc, fcd ptoptcr xtatis 
dcfcAu.Cum hxc pupiilaris fubftitutio fit tcftamc- 
tum filij.I.Pjpinianu$./.fcd ncc impubeTcs.ff.dcin- 
offic.tcrta.quodclTct cuua l.quod fauore.C. dc Icgi, 
quia poflc hlio fubilitucrc pupillaritcr, cft bunii ra- 
tionabilc & vtilc filio:idco(t]m in Fracia Icx Roma 
norum fcructur,n6 quia lcx, fcd quia bona & xqua, 
pcrcofcqucns io ca fcruabitur hxc fubfticutio, vclut 
xqua & rationabili$.Sicut a fimili diccbat Bald.pod 
gl.in 1. ncpotes. ff. dc hisqui funifui vcl alieni iuris. 
if cpifcopus qui dc iure non cft in patris poteftaic, 
hxrcditatc pntcnjam trafmittitad quofcunquc liz- 
rcdcs tanqua fuus hzrcs , cum in hi$ in quibus vcrfa- 
turcius fauor& honor, nuccnfcatureztra patriam 
poceftatem eili:,fcd iolum vbi & quando ci cspcdit. 

Sic crgo 
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Sic crgocritin cafu nortro, vbi quo ad hancfubditu l.qui in potcftatc.fF.cx). & idcm fbrtt, (i pupillas alia 
tionc pcriinct, erpcdtt filioQ» no habcatur pro oiia- rationc cn'ctintcRabilis,qua rationc xtatis. Puta,c)^a 
^5 cipato.tEt idc dico in ftituto & confuctudinc Toio poA mortc patris doli capax cfti-6hn dcportittir. I.j. 
Tana volcntc filiu i patrc fcorfum comorantc,habcri C.dc hx-rcd.infli.& plcnc Bart.in I.in pupilIan.fF.dc 
pro cmancipato : quia intclli^itur , fi ci cxpcdiat clTc vulg.& pop. Et dica plcnc infra in vltimo principait 
cxtrapatriapotc(latc:aIiasnd,fccudumBar.in l.itcm Jo articuIo.t Etintantucft hocvcruq» nepoti pupillo 

5n potcftatc.ia finc.ff.dchisqoifuntfusvcl alicni iu- non poffit pupillaritcr fubflitui , cu fit recafunis in 

45 ris.<(]uod cfl notadum. tsimilitcrpatcrhj;rcticuscu potcflate fui pams:Q»ctia talis fubfUtutio ci fafia no 

filios non habcat in poteftatcc.i j.dc hircticis,libkvj. valcrct,ctiam fi milci cITct^prout cfTc poteft dc iurc.l. 

non poflct filio fuo pupillo fubflituf rc pupillaritcr, fi.Cdc tcft.mili. Na pcr hoc ficrct iniuria patri fuo, 

jiccerii pitur fchifmatii.9,fccridu Bald.in I. naciuiu. in cutut potcftate cll rccafurus,c]uii auforrctci potc- 

ff.dc his qui funt fui vcl alicni iur.Ncc ctii ludxus fi- ftatc fubftitucdi pupillaritcr roiliti fccudu Bar. in d. 

Iiis fuis nouitcr baptizitis fecudu glo.in c. ludxoru. l.ij.de vulp.& pup.pcr illu tcx.qui loqurtur indiftin- 

^ytEt intcllij;.niis fani, fp patcrfubftitucrc non ^otcft d^, Qtfilioin altciius potcftatcm rccafuro fubftitut 

filio cmancipato pcr vi^ pupillaris fubftitutionis,fcd no poflit.fubiungcns ibi fccui dfc, fi ipfc auus tcfta- 

bcnc potcft pcr patrc cius inftitutio omitti , & per fi- tor cflct milc$,qui ncpoti militi fubftitucrct:quo ca- 

ddcomiflum fibt intcmpus pubcrtatis rclinqui : quo fu vaIerctfubftitutio,arg.I.cufilio.fF.dctcfta.miIi.& 

eafu ulc fidcicomiirum vcl legatu tatund .ra impor- l.impubcri.ft. dc admini.tuto. Quod intclligatis vc- 

tabit,quatu fubflitutio pupillaris. vt puta, pitcr filiu rum,rf valcbitfubfUtutio,quoad bona, quzcofert 

non habcty in potcftate, & altcru in potcitatc , am- ipfc auus milcs ncpoti fuomiliti pupiIIo,fc'd noquo 

bos tamc impuocres , potcft folum filiu in poteftatc ad aliabonaipfiu^ipupilli , vtd.l.cu filius.vbicftca- 

inftitucre hxrcdc:& ab coaltcri filiocmacipato.cum fus nota.& I.milcs ita.jF. cxlixrcdato.fi.de tclLraili.f<r 
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ubcs fadusfucritjdimidia h.rreditatis legarc, vcl a- cundu Imol.hic,& ind.l.ij.c]uc ibi fcquutur Alcx.& 
io modorclinquerc. Quo eafu fi emancipitus inx- Sali.in I.fi tcftamcnto.C.dcimpubc.& aliis fubfticu. 
Utc pupillari dcccdat,fua dimidia rcmincbit filio hg Ex quo infirrt Angjn.d.l.ij. jf.iin. polfc contingcre 
rcdi inftituto, ac fi ci potuilVct pup-IIaritcr fubftitui, cafum quo ncposillc impubcs dcccdct pro panc tc- 
ocr tcx.not.in I.cum cx filio.^.j.vbi pl.~ni Bar.& A- ftatiis,fcilicct quo ad bona aui railitis, in quibus ha- 
lexad.tK.dc vulj5.& pupil.Nccccnfcturille filius cma bct fubftitutu pupillarc,& quo ad alia bonadcccdct 
cipatus intcrimprxtcritus, vtdicercpofsittcftamcn- inteftatus.Cum illc fcilicct patcrfuus, in cuius pote- 
tu nuiluttanqua fine caufa prxtnitus:ncc etia in Icgi ftatcm rccidit,fibi non prouidcritdc aliquo fubfb'tu> 
tima: dc qua ipfo iurcomne grauamcn& dilatio tol topupillari.Scd nocft vcru fccundu AIcx.Quinim6 
litur.l.qiioniainprioribus.C.dcinoffic.tcfta.vldctur cuilla fubnituriovalcatiurcdireftx militafis,n6 au 
hxrcs inftitutus,vt cam in xtatcpupillari, tranfinit- tciurcpupillaris.pcrl.intcftamcto. C. dc tcfta;mili. 
tcrc pofsit moricndo ad m atre.Qujnimo tota fua di- per^a fucccditur foli teftatori,n6 auic pupillo, ficut 
midiaponcsfiliuminpotcftate coltituturemanobit, pcr fidcicomiflariam fucccditur folu in bonistefta- 
ac fi fainh fubftitutuSjVt ibi plenc. Orcti qux vidca- toris.l.cohxrcdi.jf .cu filix. fF. dc vulg.& pup.mcritd 
tisquedixifupcrTcrbo , Inttdl ujidmtnnrtlinij$tais. ncpospupillus dicctiur in totum deccififrcintcftatus, 
43 in xv.limita:ionc.Vni'i mcnti tcnctiitis , tcj, oupilla. quia cu ipfc fubftitutus fucccdat folu in bonistcfla- 
ris fubfUnido ftlio cxtranco fcilic-t in poteltate pa- toris miliiis, dici non potcft fubftitutus pupillaris.l. 
tris non conftituto fada, vt quia cmancipato aut ba- is qui.& l.patcrfami.& I.fcd fi plurcs.i(.fi.ft.dc rul^ 
ftardo in his qux caperc poteft,vcl altcri m potcftntc & pup.Poftrcmb dccidit Ang.tji quando auus pupil- 
tcftatoris no cxiftenti,valct iurc fidcicommifii,fccii- laritcr fublUtuit ncpori,fubftituuo tcnct a principio: 
dnm glof.in d.I.vcrbi$ ciuilibus. quam ibi fcquuntur H-d fi contingat <f mortuo auo nepos rccadat in po 
Bar.& AIcx.& cft comunis opinio.Sicquc reftai c6- tcftatc fui pauis^fubftitutio expirat.£t iu intciligitur 
clufioiQ; filius cui pupillaritcr fubftituitur, dcbct dle fccundu eum tcx.in d.I.moribus. in vcrfi. ncpotibus. 
in potcltatc fubftitucntis , aut faltcm dcbcteffe tal-s, iundo vcr.fi cos.iF.dc vulg.& pup.qui prima facic vi- 
qtii fi natus clFct, in poicftate tcftatoris cfl'ct,vt poft- d>.'bantur repugnare.quod an iit vcru, potcftis intcUi 
humus,cffi cum habcaturpro iam nato,qiiotiesdc fui 51 gere cx prxdidis. t Qidnto recjuiritur, quod ille cui 
comodo quxritur.fF.de fbtu.homi.I.quxritur.potcft pupillaritcr fubftituitur, no dcficrit cfTc in potcftate 
fubftitui, licct in potcflate t:. ftatoris non fic. I. fin. {F. antc raonc tcftatoris,aIias autc fi ante monc tcflato- 
decoIlario.bono.& d.I.moribus. vcrfic. pTanc.fF. dc rtsfubfKtucntisdefinerct cftcinpotcftatcfubftitado 
vulg.& pupil.Et idcm in militc, qui filioctiam cman euancfccrct , & cxpirarct. Quod vcru intclligaiis G 
cipato pupillaritcr fubftitucrc potcft. I. milcsiti./. pcrcmancipationcmcxirctdcpatria potcftatc,vi d. 
exhxrcdato.fF.de tefta.mili.Sed valcbittuncrubftini- f.cii filio.Et idcm fi alijdareturinadoptioneincaft- 
lio quo ad bona militis tantu:fcd n5 quo ad bona pu- bus,in quibus pcr adoptioncm iura patris naturahi 
~ difloluuntur, & filiuscranfitinpotefiaicadoptanus: 



«fppilli aliudcqUcfiUjVt ibi. tQijartorcquititur ai^ hac 
lubftiturion£,vt valcat,g» illc cui fubftituitur,cfficia 



3S cft qii datur in adoprionc c6iui5tx pcrfonx, ini^ 

j _.. . , . eadop. /.fcdnoftra. Quocafuexpirat,fubftiturid 

altcriusnonrccidit. Vndclicct auus ncpotccxfilio pupillaris,adc6<{;n6 valttctia iure fideicomiffi.attc 

habcatinpotcftatctamcn non potcft ci pupillaritcr to rj» fcnicl valcrcinccpitiuredirc(^o: & ficlocu no 

fubflitucrc, quia poft mortc aui talis ncposrecafurus habetgl.in d.l.vcrbis ciuilibus. qux loquitur qn fub- 

cft in potcftatcm fui patris,inftitu.quib.mod.ius pat. fticurio iurc dircdo nunqua valuit ab inirio,fccundii 

potcfta.foIuitur.]l.j.£t rario cft, quia patcr pupilli fa Bar.&doifto.ibi.Hicautc fctpcl valuit, fcd poftrao- 

ccrc poterit tcftamcntu pro filio.qui proptcr lUtem du expirauit.Et hoc vcru, cj, pcr arrogationc tollitur 

fblam tcftari no potcft,inftitut.dcpupiI.fubftitu.|.j. " fubftituriopupillaris. Tamcnf(patcTarrogatorfiIio 

Setl pofito , in tali ncpotc n6 cfla dtfcftus xtatis, prxmorcrctur, adhuc viucntc patrc vcro & naturali, 

tamen teftari no poffct: quia cft in potcftatc altcrius talis rubUttuuo (jux fcmcl tuic cxrinda non rccoua" 

' " Tom, 2. cc V lcfcit 
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K^rcitdciareciuilijCtii vtvalcatiurc fidcicomifsi, vt 
diftiim cft-.ffd bcnc rccoualcfcct dc xquitatc pratto- 
ria.arg.l.pofthumus.ff.dc iniufto rupt.tcll.i.fccundu 
Bart.(]ucm comunitcr ibi fcquutur do^t.Jc laf.in rc- 
pctitioncl.n arroi^ator.tf.dcadoptio.Vidctcqux la- 
tius dica infra in fcptimo principali articu.Bart.in d. 
J.ij.dc vuls;.& pupil.poft Ciulid.dc Cup.ind.l.prcci- 
bu.s.Imol.Kic,& Saiicin d.l.fi tcftamcto.C.dc impu. 
& aliis fubftit.dicctcsi quod no valct talis fubftitutio 
fcmcl cxtinda,ctiii iurc fidticomifsi: quod cft intdli 
gcdum dc iure ciuili>fcd vt dixi> bcnc rccoualcfcit in 
cafu prxdiL^io dc xquitatc prztoria,vt valcattinqua 
dircda: vt fubftitutus omnia habcat mortuo pupiilo 
infra pubcnate. Subiungcns ibi Dar.fi patcr poft 6- 
^am fubftitutionc tiliu cui pupillaritcr fijjftituerati 
cmacipaucrit , & poftea cum arrogauit , fubftitutio 
reconualcfcit pcr tex.in I.moribus./.fcd cxtiancum. 
cade rationc vtl maiori.tf.dL' vulg.& pupi.Si vcro fi- 
lius cui fubftitutum cft,cxirct de patria potcftatc pcr 
dignitatc , tunc non cxtinguitur pupillaiis fubftitu- 
tiorquia omniaiura fibi rcmanct firma, tam natura- 
lia qui Icgitima,vt in auth.conftit.qux dc dic;niia.Ii- 
bc.a patria potcfta./.illud cjuoquc.Orpofle ^ubftitui 

52 cft dc iurc legitimoicrgo &c. tPrxtcrca tunc pcr di 
gnitatcm filius ctlicitur fui iuris , qn eftc fui iuris cft 
libi comodum. Vbi auic cfll t ci commodu cflc in pa- 
tria poteftate, ccrte adhuc dicitur ciTe in pote{btc,(e 
cundu glo.in l.fi cx caufa./.Papinianus.ft. dc mino- 
ri.& Bar.noubilitvT in l.itc in potcftatc.in fi.ff.dc his 
qui funt fui vcl alicni iur.Or pupillaris fubftitutio cft 
mcrus fiuor fili),& cotinct meni commo Jum.fccun- 
«iii glo.& dofto.in I.ex tribus.C.dc inof tcfta.& bo- 
nustcx.inl.IuUanus.vbi Bar.tl-.dc acquir.hzre.Ergo 
quo ad iftud comodum ccfcbiturclfc in poteftatc, & 
iic valcbitfubftitutio.An autcmcxpirct fjtbftitutio fi 
filius cxcat dc poteftatc patris,puta,pcr rcligionis in 

5J greirum,vidcbitis. j. in vltimo principali artic. +Scx- 
t6rc'quiritur,quod patcrfibi faciattcftametu, vtd.I. 
morib.# .prius. tT. lc vulga.& pupil. Et dcindc faciat 
tcftamcntum pro tilio pupiIlo,fcilifct ci pupillaritcT 
fubftitucdo.tcftamentu cnim fuis liberis ncmo Bice- 
rcpotcft,ni(i & fibiipli faciat. Nam pupillarc tefta- 
mi ncu pars&fcquclacftpatc-rniteftamcti : adco vt 
fi patris tcftamctCi no valcat , ncc filij quid«' valcbir, 
dicittcx.in * Jibcris.iQftit.dcpupiI.fub(tit.Quc>dcft 
vcru, fi ambotcftamcu fafta lint vnoc6tc-xtu,fccus 
fi cx intcruallo: quia tunc pupillarcpcrfediu no cor- 
ruit proptcr patcmu impcrfcftum , vbi cftcxtrancus 

54 fubftitutus , fccundii Rapha.t Nam ticri potcft talis 
fubftitutio vno conicxtu,cu tcftamcnto patris,ita cj> 
dicta duotcftamenta, fcilictt patrij & filijhabcbun- 
tur fi vno & codc tcftamcto.l.patris & filii.fF.dc vul. 
& pupil.fubftit.qui tcx.cft nora.dum dicit,habi f pro 
vno.& non dicit vnu,& idem ellc.Nam fccuudfi An 
(rel.& Imol. aliud cft ule, aliud vcrb habcri pro tali. 

55 tquia vcrbu hibcri quadam fiftionc dcnout.l. mcr- 
ccs.tF.dc vcrb.lignifi.l.ij.C.dc intcrdic.mitri.& not. 
Barto.in l.fi maritus.Ia ij./. lcgij.ff.de aduItc.Ex quo 
infi.rt Ang. t Si ftatuto caucatur, auod proquolibct 
tcftamtto.nourius haberc dcbcat dccc,vcl pro quo- 
libcttclbmcto , dccc foluatur cumuni nominc ga- 
bcllx,tiic protcftamcto patcxno foluctur dcccm, & 
pro nibftitutionc pupillari.qux dicicur tcl^amentum 
tilij.folucntur alia decc.Quod tamcn vcru intcllipit, 
vbi pupillaris fubftitutio fuilTct ex uucruallo facta 
reorfumi patcrnoteftamcnto. per l.fi quis eti./.j.£ 
dc rul2.& pupil.Sccusautcm, fi vno contextu ambo 
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tcftam^ta eflent fa(9a,& fub vna rogatione : quia tuc 
folucrcntur tantiim dccc pro ambobus.Alcxa.tamc 
in d.l.patris.vidctur tcnerc in vtroq; cafu fiuc cx in- 
teruallo liuc vno contcxtu fa^a fucrint duo , deccm 
deberi,vnu pro tc-ftamcnto patris,alia vero dcce pro 
tcftamcto iilij,quia ciim fint dux hxrcdttates,fcilicct 
vna patris,& altcra fiiij , flatutu vidccur habuilVc re- 
fpcdtumad duplcx Iucrum,quodpcrcipit hxrcs cx 
vtriufcj; hircditatc.Et fic prout funt duo corpora h^ 
rcditatu. & nO prout dida tcftamcnu funt vnu quid 
incellc(fcual(-.luxta ca quz dccidit B^rt.in I.j.in hne. 
ff.eod. Ad hoc ficit bonus tex.in .igitur.infti.de pu 
pilla.fubftit. Sccundo infcrtur cx przmifsis : qubd fi 
diSa duo tcftamcnta tucrint vno codcm cotcxtu fa- 
^a,adt.o habctur pro vno & codc teftamcto, c^ fi in 
quolibct cflcnt appoftu figilla tcftiii,& tcftator amo 
uerct figilla appofica in pupiitari, nihilominus vtru- 
que tcftamctum tirmu manct cx illis figillis in tcfta- 
mcto patcmo appofitis:qux fufticiuot pro dcbita fo 
Icnnitate Ytriufquc. Tertib infcrtur,Q,ctiamco ca_ 
fu,qii vtrunqj vno cotcxtu fuit faAu,fi tcftcs (impli- 
ciicr atteftcntur fc fuiffe adhibitosadtcftamcntiipa- 
tk rnum, ettam intclliguntur adhibiti adteftamentum 
pupillarclicct hoc no cxprc(rcrint,per text. in d.Lpa 
tris.dum dicii:fcptcm figna pitris fufticiunt.fccundu 
Rapha.Cu.Pau.de Caft.&Alcxi.ibi,licetaIiasfccus 
viderctur,pcr tcx.in l.pcnul.ff.cod. Na teftamcntum 
pupillarccft pars & fcqucla patcrnitcftamcnti,infti. 
dc pupillarifubftitutio. j^.libcris. fupcriusallctjato. 
' t Ideo vbi tcflamcntii pauis valctjCtiam valcbit te- 
ftamcntu filij eadc folcniratc fuf)iiltum,& intantum, 
if fi tellamcntu patris cfl minus fo1cnc,prout potcft 
intcr libcros mimis fulcnnitcr teftari.I.hic confiiltifl 
fima.J(.ex impcrfi-do.C.eo.rit. Similitcr valcbitpu- 
pillarisfubftitutio per patrcminus folcnniter fa^a, 
prouifo qubd aliquis dc libcris tcftatoris ftjcrit infti- 
tutus,ahas fecus, quia tale fubftitutio cbiinet fauore 
libcrorum, vt fic filiusdcccdat tcftatus, vt probatur 
• in I. Iulianus.ff.de acquir.hfrc.& d./.cximperfeSo. 
& iu tcnct Bar.in d.l.moribus.$.j.quem fcquunt ibi 
Rapha.& Imo.hic.Nam licct fccGdum Salictn d.I.ft 
tcftamcnto.C.dc impub.& aliis fubfti.ifto cafu fcili- 
cctinhacfubftitutionc pupillari tradcturdc hxrc- 
diute fraterna,non autem paterna. Cum cx pupiliari 
fucccdatur pupillo, & non tcftatori. ob quod no vi- 
dcbatur locu habcrc didus./.cx impcrfedo. Tamc, 
uiahxc pupillarisimpropric dicitur tcftamentum 
lij.vt cft tex.in Jf.qua rationc.inftit.de pupil. fubfti. 
in vcrbo,tanquam qux cf\ nota improprictatis. I.pc- 
cuniam.ff.fi certum peu.not.Bar.in l.j.ad finc. ff.dc 
ofric.eius cui man.cft iurifdi. & glo.in c.folitx.dc ma 
i(xi.& obc.Idco fi tcftamctum patris minus foicnnc 
valct,aiamvaIcbitfubtlitutioin fauorcm lib<roru 
fubllitutorum. quiapotius& magisfapit naturitc 
ftamcnti patcrni,quam pupilli. Qjjod patet optima 
rationc: quia quotics pupillaris fubi^itutio impugna 
ri poflcT,fi cam iudicarcmus ccftamctumpupilli ,to- 
ticsdcbct iudicari tcftamcntum patri5,& ccotra, pcr 
K-x.in I.Papinia.J^.fcd necimpubcris.flF.de inoRic.te- 
ftamcn.Ad hoc facit quod habcturin 1. fcd fi plures. 
f .quos poflum.ff.de vulga. & pupilla. vbi licet fratcr 
a fracre infticutus hxrcs non dicatur fuus quo ad cffc- 
6tum tranfmittendz hireditatis. 1. quonia fororem. 
C.dc iuredcIib.Sicutcamcranfmittcra , ficlTctfuus. 
l.li f(atrts.co.ticu.Et dicam plcnc ).in \tt\>(y,Afartii« 
its^iutejiatirt. ij. tra(^ando matctiam fuitatis fub- 
ttkm. Tamc fi tcftator filio fuo imput>cri pupillari.. 
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tcr fublHcuicaliuin futj fUiuin fratrc impubcris , ralis 
fubflitucus cenfmir ruu5,ncclu patri fcd itia itnpubc 
ri : aJto cj) ttii harcditatc pupilli no adita tranfmit- 
tcrct cx potcntia fuitatis adquofcuiK;; pcrd.jf.quos 
pon'um.& ibi Bar.in l.lulianus.altas inctpit:fi pupil- 
Ius.tT.de acquir.h^rc.fccundum Alt x.in d.l.moribus. 
Et h.rc cft vcrita$,<j> valctnPdu tcltamccu patris mi- 
nu$ folcne intcr libcros,cu ctia fmc tcAamcto cfVcnt 
fuccclTuri patri ab intcftato.l.j.C.dc hiscjui fibi afcri. 
in tcftamcn. Scd ctia valcbit cadi; rationc fubllitutio 
piipilliris,vbi fratrcspupillifubftituutur: i]uia hisca 
fiSuscaufa intellati iuuic caufim tcftati, quod nu fa- 
ccrct vbicxtranei crtent pupillariierfubft tuti. Licet 
Franc.Arct.in d.I.j.ij.tcnucriiindiftinAe fubllitntio 
octn pupillarcin tcftamcto miiiusfolcnni J>. .juibus 
cunqj pcrfonis &(^u valerc fauorc filij cui fubllitui- 
turrfcd malcdicitfccundum Iir.ibi,&: moJi rnf>s.vi- 
dcatis Pau.confi.cccliij.incip.vifis omniSus pundis. 
58 tRcftat crgo antcquapupillarisfubftitutiova- 
leat.requirjtur cj» patcr fibiipfi Uci.rt tcflamcntii,6I- 5P 
lit tim n in militc,qui abiij; co cj» tibi tctKtur,potrft 
filio fi<bftitucrc,vt d.l.moribus.verfi.quifquis. Prz- 
tcrca dcbctis fanc int?lligcrc,qu6-i part r fibi tcftctur 
& priorcloco,& poftca hlio rubftituat. Nacum fub 
ftitutio pupillaris lit pars & fcc]iicla patcrni ceftamc' 
ti,oportct tcftamcntu patrispriusficiiivtd. I.mori- 
bus./.prius,Si auccm pater prius fubftitucrct, dcindc 
libi tcftarcc,talisfubftitutio no valcrct proptcr ordi- 
ncomt(lum,vtd./.prius.Qiiod veium intclligati.s(i 
futl tcftamctum &: pupill trc nd flcit vnoc6tcxtu,fcd 
ex intcru.iIIo.Puta,(^uia primo rul>ftitu!t:& incrafti- 
nu Ijbi tcftamcntu fccit.Si autc vno & code cotcxtu 
fibi tcftatus cft & pupillo,fcd pritr.o fubftituit pupil- 
Io,& poftca ftbi hxrcdc inftituit. Ti"ic fiicnit opinio 
ncs.Nl Bar.in d.j^.prius.vu!uit,c^aut tcftacor libiipfi 
tcftando vfusfiiit inftitutionc ftl<j,cut fubftituit , aut 
cxhxrcdatione.Si filiu pupillu inftituit,tunc (luc pri- 
mo iplum inftitucrit,& poftclci fubftituciit, fiuc c- 
c6uerfo,vaIcbit vtroc]; cafu fubftitutiornuia licet vl- 
timocafu fccunJum ordincfcriptara: fubftitutio,& 
ftc tcftamcncii pupilli przccdat tcftamcntu patcrnu, 
tamen (ccondu ordincin intcltcdus inftitutioccnfc- 
tur priorc loco ra6la,cu fcctldu natura inftitutiofub 
ftirutione przccdcre dcbcat,& fcmpcr fubftitutio ca 60 
przfupponat.Si vcro pupillil cxhxrcd.luit , & cxcra- 
nci inftitutio jodc contcxtu fa»5ta fcquatur fubftitu- 
tioncm^tuncfubftitutionan valct. Etita intclliginir 
tcx.in d.JJ .priu$.Rationc diucrittitis dat Barto. intcr 
illos duos cafus: quia qii lilius in tcftamcto patris in 
flituitur h2rcs,& ci fubftituitur : fiuc prxccdat infti- 
tutioifiuciequaturfccundumordinc fctiptura:,t.imc 
fccundu or Jinc intcllcdus inftitucioprfccdit,& fub 
itinicio fcquitur,ciim fubititutio nil aliud fit quam fc 
cunda inftitutio.Scd quado filiuscxhzrcdat , dici nu 
potcft,qu6d cxha:rcd.icio pr^ccdat ctiaordinc intcl- 
lcdus:quia ea fubftitutio nullo modo^pr^fupponitt 
ncc etia poccft dici|(t> fcqucsinftitutio {ecundu ordi 
nc intellcAuspizccdatfubftitutionc : cu fubftitutio 
n6 prxfupponat altcrius pcrfoni inftitutionc, quam 
illius cui iubftituitur.Idco hoc cafu fubilitutio vitia- 
tur.cpia cft omiftus ordo,vt d.^ .prius.fccudum Bar. 
ibi.Scd fua opinio no tcnctur:Quinimo Pct.Dy.Ni- 
cola.dc Ncap.Iac.dc Arct.Rayn.-.Bil.Imol.Pau.dc 
Ca.Raph.& Alcx.in d.^.prius. &Bal.inl.ti.C.dch{ 
rcd.inftitu.& in 1 jmbipuitatcm.C.co.tencnt contra 
ipfum, quia didaratiodiucrfitatisnon vidcturbona 
acteoto quod etia qn filius cft exhxrcdatus, & citra* 



neus eft inftitutus poft pupillare Tubftitutionc, vide- 
tur fircundum ordinc inti. llcAusprimo loco faftam 
inftitutionc, ac fi filius foritinftitutus.Maximc qtiia 
quo ad fubftitutioncpupillarcm noneft in coficicra 
tioncquod filius fitinftitutus, an vero cxhzrcdatiU) 
vt l.j.^.fubftitutrc.fF.dc vulg.& pup.Pr^tcrca omnia 
in tcftamcto ccfcntur fafta codc: inftanti,& fccundii 
ordincintcltcdus.I.j.in fi.C.dc tnftitntio. & fubftit. 
Idco concludunt du(fio.(}« aut cx inteniallo facftu cft 
tcftamcntum patris poft pupillarcm fubftitutioncmy 
& non valct. Ita intdligitur tcx.in d J^.pnus.quia ac« 
ccftoriiim ftare non potcft finc princip«li.l.cx pupil- 
lari.tf.dt. vulg.& pupil.Scd fi inconiincnti tcftamcn- 
tum patris fac^um eft poft fubftitutioncm,tuc fcciu^ 
& ita intclligiturtcx.inco..^.fi prius.verf.fiquis.Scd 
ii incontiiK nti tcftamcntu patris fa(ftum cft poft fub^ 
ftitucioncm,tunc fccus.£t quauis vtraq; opinio fufte 
tiSiIi$ cxiftat,tamcn opinio Bart.nimis rigorofa eft. 
Quonia no rcfcrt , an priiis fiat pupillans fubftiturio 
filioinftituto,an cxhxrcJato. tScd quid fi patcr no 
fecit ceftamcncum,fcd codicillos, vcl tccic ccftamco- 
tum cu clauTula codicillari coram quinque tcftibus? 
certc tuc vidcrctur grauarc vcnicnlcs ab inteftato,vt 
omniibonapupilli vndccunquc qutfiu rcftituant 
fubftituto,pcr tcxt.fingularc in l.fi fiindum per fidet- 
c6miirum.alij$incipit,fi Ticio./.fin.cum l.fcquc.ff*. 
dc lega.j.& ibi Bar.& dodo.& p hoc Bar. fF.dc vulg. 
&pupil.& in l.j.infi.dubicat, an patcrpofsit filioin 
lcgitima fubfticucrcperfidcicommiftum, & dicitcp 
ficfi tale fidcicomroiflum iniungatur Ic^itimts hx« 
rcdibus abinteftato vcnicntibus ipfi pupillo, vt I. (i 
funchim.Sccus ft iniungcrcttu' filio:quia non valcrct^ 
vt d.Lcohzrcdi.iF.cum filiz.Et fidcic6min'uDi iniuri 
ftum fucccdentibus pupillo ab intcftato,fortitur cfFe 
ftumpupiilomorictcin pupiUari ztatc. quocafu dc 
didalegidma inqUa pupillus fiiit inftitutus hzres, 
fui Icgictmi dccrahcnc TrcbcIlianica.Scd fi poft ica- 
Ccpupillarcm moriatur,cxpirat talis fubftitutiotVtd. 
l.fi fundu. In dubioautc, fi nonapparcrct quisfuic 
grauatus,an filius,vcl fuushfrcs l('gitiirus:przfumi- 
tur filius graujtuSjVt oon valc3t,fccundu Bar.in A.f. 
cij filiz.Idc tenet Angc.in ^.j.inftit. dc pupil.fubfti- 
cut.Quid autc tcnedum fittdica infra in matcria com 
pendiofz vcrbis communibus fj3z tSepdmb rc- 
quiritur , quod filius impubcs cui pupillaritcr fubfti- 
tuitur,fit hzrcs inftitucus vcl cxhzicdatiis, vt dida I. 
moribus./.rcd fi cos.ff.dc vulga.& pupilla.fubftitut. 
Etratiohuiuscft, quia tcftamcntum in quo filius nu 
cft inftitututvclexnzr<datu$,cft nullum.l.intcr cztc 
ra.ff.de liber.& pofthu. £t pcrconfcqucns pupillaris 
nkbfticutioquzparscft& fcqucla patcrni tcftamcti,- 
arg.cap.acccllorium,dc rcgu.iur.libr.vj.& cft tcxt.in 
dido iF.libcrisJnftit.dc pupilla.fubftitudo.Nam po- 
tcft filius impubcs doU capax cxhzrcdari cu caulam 
ingraticudiniscomictcrc pofsit,inftit.dc pupil. fubftt 
tudo.f .nofoIiim.Etfic ciim dclinqucrt pofsic^cdant 
puniii potmc,inltitu.quib. mod.tute.fini./. itc finic 
tutcla vbi dcponatur proptcr dclictum. Et cft vcru* 
quod filiocxh^rcdatoficut inftitutofubftitui potcft 
pupillaritcrpcr patrc fiuecxhzrcditus fucnt bona 
mctc caufa uiz prouifionis,vt lonulti non notx.flF.dc 
libc.& pofthu.fiucmala mcnte. Quia lcx pcrmittrnt 
cxhzrcdato fubfticui, nodiftingnic qua mtcccxhzrc 
datus fucrit : imo vidctur loqui in exhzrcdato roali 
mcntc,vt l.cdm quidam.Cdc lcga.& l.ab cxhzrecia- 
to.tf.dc leg.i.& l.in radonc.^.fina.tf.ad lcg.Falc.quz. 
Tidentur loqui in cxhzredato mala incntc,cum nihtf 
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citcnatorrelicjuh,& tamcn ci potuit rubdicui.Scd in tucrc» quiaiuraci hoc pcrmittcntia i toquuntur indt 
aliquibuscftdtticrrnciai anbunamcntc (itcxharre-^^^ fHn&c. t£tncindi(lindtcintclligcnda.Prztcrca vi. 



danis.vtl malatquis fi bona mcntc,tunc ficut potcft 
ci fubftitui, ita ctia potcft ab co lccatu rclinqui , vcl 
ab cius fubflituto, att^ca ntionc d.l.cu quiJa. C. dc 
legit.Et itavidcturtacitcfcntirc lo.Fab.ind.f . non 
folum.infti.de pupil.fublli.vbi Ang.hoc rcliquit co- 
P t ndum.Si vcr6 cxhaircdatusfiictit mila mctc,ii'ic 
no ib eo potcft nec cius fubftitutio lcgari,c]uia (\acm 
de fuis tcft.itor non honoratncc oncrare pocclU.ab 
eo.C.dc fidcicom.idco no polVot filiu oncrare fidcr- 
comillo.l. cohrrcdi. f. cu filir.fF.dc vulg. & pup.St 
autc filio cxhzredato aliquid rclidii fucrit,potcft in 
tanro grauiri, yt d. f. cum filiar. fcd cius fubftitutus 
grauarinon podetin iIIo.I.quinta.>. fi quis.lf.dc Itg. 
iij.quia pupillaris fubfticucio (aAa filio cxharrcdaco. 
ert tcftamcf i'i lil-j.idco hairidc alicnu grauarc no po 
tcft,ad quc dc fuis bonis nihil pcrucnic , idco fi ta!is 
fubfticucus cxhrrcdatu$,elTct a patrc inft-tutus in ali- 
quaquota, & fubftitutio hibcrctlocu : & illa quota 
hibcrctex eidc volutatc,in qii.i fubftitutusfuit,tiinc 
grauari pftflct^vtd.l.in rationc/.fi.Sccus fi ca habc- 
rct cx alia diucrfa voluntatc , vcl fubftitutio locii no 
Iiabcrt t:quia fortc fubftitutus przdcccn"c-rat, fccun- 
du Sali.in d.l.cuquida& Ang.in d./.n6folum.clo. 
& Bil.in l.qui fundu.^.qui filios.tf.ad lcg.Fal. Et in 
dubio prrfumitur filius mala mctc cxh«redatu$, fc- 
cundu Bal.in l.liherti.C.dc opc.libcno.pcrtct.in I. 
tcftamcroCcturio.ft'.dcmanumif.tcfta. & Ang.in 1. 

6i fi ribi. f.Ci pa3us.fF.de pad.vbi dicit, t if quotics cx 
coicfluris no apparct dc bona mctc patris, fcmper 
prxfumitur filius mala mcntc cxhxrcdatus.Cu cxh j 
redatio fit adus priuatiuus & odiofus.l.cu quida. f^. 
de lib.& pofth.& fic mala mctc ficri prxfumitur, li- 
cctcotrariu votucrit B:ir.inl.vtiurifiuradi.^.fi libc- 
ri.ff.de bo.tibc.& malc,fccundi'i Alexa.in d.l.mori- 
bus.vij.col.L'cct cnim cotra iu;licc prxfumatur , vt 
rccufari pofsit,autab eoappcllari fi mala mctc in ali 
quo cotra pitrc procclfcrit^tamc cotra patrc qui fi- 
liu mala mcntr exhxrcdauit^no przfumitur quo mi- 
nus fubflitu?rc pofsit: tum quia lcx dc patrc tantum 
erga filiu cufidit, vt nd crcdat <j> filio aliquid faciar, 
nifi pro bono,cum nutlus amor vincat patcmu:ideo 
ad pcnrionc patris filius incarccratur.l.filiustuus.C. 

<Jidcpatri.potc'fta.t Etpotcft patcrp.nicus ^cns& 
mcdicus filio valdc diuiiifubftitucrcpupiltariter,{c- 
cfidu Bal.fingutariterin l.j.C.deiur.fif.tib.x.Ethoc 
no eft proptcr aliud.nifi quia non praEfuinitur patrc 
mal^ cufuicrc filio.quc plufquam ilipfti diligic.l.ilh 
quidam.ff.quod mct.cau.Tumetia hoceftrationc ri 
gorispatrix potoftatis,fccudu Imo.in d. 1. moribus, 
Bcnc cft vcru,vt ibi dicit Bir.rp fi patcrcflct ita tur- 
pis perfona,fp ci non conittcrctur adminiftrario bo 
noru fili j viucnd»,vt Lfi.Cdc fcntcn. paf. & I. fi cum 
dotem./.co autcmtcporc.ff.fotu.macri.tunc.no pof 
fctfiliopupillaritcrfubftituore,cum ibi fitmaius pc- 
riculu.facit l.j.tf.vbi pupil.cduca.dcbcat.& 1. viiliti- 
tc.fF.dc tuto.confirman.quod cft mcntitcncdum,fc- 
cundumciim.Idcni tcnuitipfc Bar.in Lex fafto vcr. 
ponequod fiiriofo.ff.dc vulg.& pupil.& in t.cu opor 



dcmus,rp licct patcr mala mcntc filiucxJizrcdauerit, 
nihilominuspot.ftci pupiltjrittrfubftitucrc, vtdJ. 
cu quida.C.cic Icga.idcm tcnuit Angc.iii d.f.co aucc 
tcporc.& inl.Papinianus.jr.fcd iucimpubcris.fF. dc 
inofti.tcfta.& ytrobiq; Inio.& idc Ang. in d.l. cu q.- 
di.& fiiit de mentc Bal.in t.humanitatis.verfi. icpu- 
ma difFcrcntia.C.dc impub.& atiis fubftit.Et hoc cft 
vcrius,& comunis opinio contra B.irt.fccundu AIcx. 
& lafo.in d.l.moribus.quiadducictcx.proAngcl.in 
d.^.fcd ncc impubcris.iunda glo.ibi vbi patcrcxclu- 
fa m Jtrc & cxtcris ab inteftato vcnicntib. fubftituil 
filio pupillocxrnm u turpcni pcifona, noobftante, 
<j» malc vcrfatus fuilllt in diftnbutioncbonoru filij: 
ob quod vidcri dcbcbat fufpcSus, valuit irreuocabili 
tcT fubftitutio,& diftributiobonotu filijpereum fa- 
da.Pro hoc facit,i}> licct adminiftratio debcjt prodi- 
go auferri,tamcn antc qua ei pcr iudicc interdicatur, 
n6cftfibiaufcrend.i.'.if cui.ff.co.facit l.j./.rxipit.cu 
ibi not.fi.dcbono.pof.fccundumubu. Nccobftant 
iur» allcgata pcr Bart. quia vcndicat fibi tocum in vi 
tapatristurpis & inquiiiatz vitz: quiadurantc cius 
vita bonorum adminiftratioci auferiur,& intcrdici- 
tur: dc quo lcx fufpicat,qu6d bona filij ad fuamana 
pcrucniant : qux rario ct ifjt in pupillari fubfticncio- 
ne,qux no fortitur cfFc<5tu,nifi eo monuo, & fic bo- 
na filij ad manu patris nonpucniant pcr mcdiu fub- 
ftitucionis.Prxccrea d.Lfin.C. dc fcnccn.paf.nihil fj- 
cit Bar.quia licct ibi dicat patrc ab hoftibus rcucr- 
funt, adminiftrarionemamiflam n6 recuperarc, non 
tamcn ibi dicitur, ip proptcr malos morcs patcr ipfo 
iurc pructur adminiftrarione bonorii , quam habet» 
fcdfol itm dicit, q> amitlam nci rccupcrat, arg.l.patre 
fjriofo.tt.de his qui funt fui vcl alien. iur. &c. qucro- 
admodum.dc iurciur.Et fic n6 ci prohibctur, quo mi 
nus pofsit pupillaiitcr fubftitucrc. In duobustamcn 
cafibus fecundu aliquos vidctur.Q. opinio Bar.falua- 
ri polVct.Primojfi patcrfufpedusamifcritpatriapo- 
icftatc pcrdcportarionc,& poftea i principe fuic rc- 
ftitutus ad pntria potcftatcm:quia tunc fi adhuc fit f i 
t orn fcruus & prodig«, etiam finealia interdiaione 
iudici$,non potcrit pupillaritrrfubftiiucrc,fccudum 
Bal.in d.l.hum3nitatis. Etratio,quiaturpiu$ ciicitur 
qnan6admittaturhofpc5,vtd.c.quem3dmodum.& 
d.l.patrc furioib.Et iftud diail magni fjcit Imo.hic, 
iii materia excmplaris fubftitutionis, pro intcllcda 
d.l.fin.Sccundo.faluari poteft opinio Bart.fccuodom 
Imo.hic vbi patcr ciVct adco turpis, qu6d fibi intrrdi 
dia eflct adminiftrauo bonoru pcr iudicc,quta tuc cii 

n6 pofsit pro fcipfo tcftari,vtd. I.is cui.fF.cod.n6 po 
tcrit ciia filiofubftitucn:fccu$ fi nulla cflctci pcriu- 
diec ft&» intcrdidio:quoniam tiic ficut pro fc.ita & 
pro filiotcft.iri potcTit,pcriura & rarioncsadduSas 
pcAus;. iuncio quod intcreft pupilli habcrchxrcdc 
cx tcftament{r,vt d.LluIianus.fF. dc acquir. hxre.Idc 
tcnuit Imo.in d.I.moribus.Et crcdo,qu6d itaintclle 
xit Bar.fua opinionc ibi, ^ut clarius hoc dcmoftiar, 

: lib.vbi prg 
quo cafuii- 



in d.l.cii oportct./.n6 autc.Cdc bcqux lib 

- ^ . , 'r ^"PP°""'"'''"'^''S'0"c*ibifia5invita:quo..a.uj,- 

tct./.non autc.Cdc bo.qux lib.hoc idc dccidttipfc 65 cut non potcftin vita.ncc potcritin monc. t Vnde 
Bar.in l.fcd fi vniu$.tf.filiofamilia$.fFdc iniu.pcr illQ rcftat,fj, filioquomodocunquccxhcrcdato fubftitui 
6j tex volcntc.tq, licet patcr remittcrc poflit iniuria £x potctt pupillaiitcr,& valcbit talis fubflicutio , doncc 
fta filto,tamc hcK faccrc no poflct,li cflltipfc patcr tcftamcntu patris pcr qutrclam inofficiofi tcftamL-ti 
vihspcrfona. Scd aducrtcndu cft quta Ange.in d. I. fubucrwturin totum : caufa cxh«cdationisperhx 
monbu$..(t.fi.& \. fcq. jf.fi.tcnct cotrariii.g, imbctia redcm minimc probjM.Scciis fi pro parcctac^m fubl 
patcT turpis pctfona ponit filio pupillanter fubfti- ucncrctur.vt LPapiniao. f. fcd ncc impubais. & ibi 

Bart. 
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DePvftl. 

fitbpuutio. . I Nj- j 
Bar.rf.dc inoqic.tcfta.& d.l.moribus iii j.col.in finc. fiHus qui patri.ff. dc vulp. & pup.I. & plcnc d.cam itx 
Vcl doncc rubucrr.tur ipfo iurr, vel pcr bonoru pof- vcrbo,^»r,«u*y« .). "^^^^'^^'''"^f^ 
f.nionc contra t.bulas. quo «fu maqi* toHitur tunc 69 mrc fuitat.s.tScd an ad.t.onc hxrcd. ut.s feaa cx ta- 
1 . j:...- — r.-.nlM.r.vr A.L cita vulean conhrmcturtabula: pupillarcs. Rdpon- 



proptcr hfri ditatc non aditam magis rupilur,vt d.I. 
moribus.^.3dcb.tf.dcvulg.&: pupil.fccundu Bar.in 
66lSc f. contra.in finc. illo co.titu. t Et f. filius pupil- 
lusforrit prartcr.tus& fic ulisqui non rupcrcttcfta- 
mcntu , puti, quia cft ncpos in potcftatc aui cx f.tio 
cm:>ncipato:ccrtc tali po.ftt fubftitui fccu.lum B.m. 
in d.l.moribus.v.col.Paritcr vilcrct fubftitutio fada 
filio pritcrito, cuius prxtcritionc tcftamc-ntum dVct 
nulU.m:prouifotimcn(|»ipfcpupillus cumaut.tuto. 
ntificarcttcftamcntumpatris: quodficcrc potcft in 

rui prxiudiciu.vt plcnc habuiftis s.fupcr vcrbo.in co 
dctcftamcntorclinqucs.in vij.limiMtionc.Hotlicau 



cita vulgari contirnicturtabula; pupillarcs. Rcfpon- 
dtt Bir.ind.l.moribus,qu6d f. foluipupillusfuithf- 
r.sinftitatus,tunc cxiftcntia fui hxrcdis indubitart- 
tcrtabulas confirmat pupillarcs,vt didum cft. Idco 
tunc non cft nccdTcjfp confirmcntur pcr adiuoncra 
ficndam cx tacita vulgari, fcd fi habet cohxrcde qui 
no rcpudiat,tunc non cft quod rcpugnct, quin con- 
firmentur pcr adirionc cx tacita vulgari. fccudum c» 
qur difta fiicrunt s.in tradatu vulgarisidum fiiit dc- 
cifiim,An itacita vulgari incipcrc poflittcftamctu. 
vidcatis ibi,in ij.& iiij.ctf-ttu vulgarii. Vidcatis Sa- 
licc.clare loqucntcm in d. I. fi tcftamcnto. C. dc im- 



dc tcft3mcntorcIinqucs..n vij.l.m.Mtionc.tnou.c au ..tc.w-. ^ ^v^-^^..... ... ^ ■• > . V ,~ „^ 

t m cum fub'.itotcftamcnto cx caufa prxtcritionis, 70 pub.& a li.s ('ubftit^.j.coI.tEx pr?m.f,.srrfultat ve- 
Tcl cxhxrcdarionis f.nccaufa faar,vcl cl ciufa qux rificat, clcgnns dod..na omniu prxm.ftotu rcfo u- 
poftca non probatur,& fic tcftamrtum pattis qucrc- tma cufde Sal...n d I.h tcrtamcto.in ..). qu vft-^ b. di 
fatur.& r° ,npitur,confcrucntur omnia in tcftamcto cit.cj, fi quxramus dc potcua fac.cnd. hac fubft.tut.o 
Hiaa prxtcV inftitutioncm vniu.rf.I.shxrcdis,qur nc,tna funt »mu ncccflana , fc.l.cct vt .1 c cu. fub- 
Sa pcrit.cxtcris in firmo man«ibus, p. r tcx.in au- ft.tu.tur,fit dc h!>cr.s l.t ,n potcftatc , & fit pup.Ilus. 
thc.cx caufi.vbi ita comunitcr tcnctur pcr doa.quos Si autcm quxramus dc cfncac.a rcfT,ancnd.,funt ah» 
S?rcf rt,& f -quitur laf.in viij.col.fupcr vcrbo.cxhf duo nccclfana , fc.l.cet t^ pfcucrct .n poteftatc, & tj, 
lHaron5.C.Jl,bc.prxtc.vclcxhxrcaa.Subftitu.io cfriciaturfm.uns mortctcaatons.S. vcroquxramuS 
pupilhris faJte cu tcftamcto patcrno fimul fafta co- dc modc> &' forma faacnd.,& .tuc f. dt c«nnfcca & 
fcruabitur. q .0 plcnc dixi s.co. fupcr verbo. /» vmucrfali:funt duo aba ncccfl'ar.a,fc.l.cct g, fit .nfti 
,^em,t't4mm.nLLa,s\n xxv.j. & vUima limita- tutus vcl cxh?rcdatus,&- 9, patcr fibi pnusfccc^t tc- 
Sor ibiTatc vobis dcdaraui materiam illiu, auth. ftamcntum.S. dc .mnnfcca & fingulan, tuc fuffic.uc 
cxcaufa. Vid atisibi, quia tcnui fccundu magisco- vcrbacongrua pupillan. Aut loquimurde a<;c.dct.a 
niunc opinioncm.ci, ctilim hodic confcruatur pupiU refolucndi.& lunc requ.ntur vn.cum & vlt.mu , fci- 
Sris fubftiturio p«crno tcftamcmo exiftcntc nullo licct hxrcd.tas adcarur. Et hxc dc quarto pnnci. 
proptcr altcrius fil^ j , vel ipfiufmct , cui fubftiniitur, 7, pali aruculo^r.pta f«ft.c.ant.tS v b s e Q.v r n t e r 

I r ■ • ' - •■ " n. qmntusfcoffcrtpnncipalisart.culu$,.nq«iodub.ta- 

t .r,quotupUx fithxc pupillari$fubftitutio.Etrefpa 
dct Bart.in d.l.moribu$.ft.dc vulg.& pupil-f}» duplcx 
eft.alia exprcfla,alia tacita. ExprclVa cft qux fit vcr- 
bis cxprcffisitacita vcr6cft,quxfitverbistacitis, feu 
a iurc fubintcllcais. Dc quo dicaris, vt plcnc habui- 
ftis.s in traaatu vulga.fubfti.in iiij.principali articu- 
lo.Na tacita eft^quaecontinctur in vdgari cxprcfta. 
Et fi quxMturan rcpcriaturpupillaris partimcxprcf 
fa,& parrim tacita quo ad cafu$:& dicit fj, no poicft 
rcpcriri:quia hxc fiibftituuo folum in vnu cafum co 
fcrtur,fcilicctfi filiusintra xtatc pupilla/cm dcceflc 
rit:idcoalir. cafum coprchcndcrc no potcft.quia nul 
lus alius cafuJ cft:na fi in partc fubHituat,in alia par- 
tc vidcturvoluiflefubftiturioncnon valcrc.vtl.fi ita 
quis.fl-'.dc vulg.& pupil.Et hocvcrum,nifi in cafu.dc 
quo vidcbitis in fcqucnti arriculo. Si autcquxratur, 
anrcpcriatur pupillaris fubftitutio partim cxprcffai 
& parrim tacita quo ad vcrba,& dicit.c{> fic.eo modo 
quo diau fuit & clare dcmonftratu,in d.iii j. princi- 
pali arriculo vulgarisfuftitunonis,vbi plcnc vidcaris. 



proptcri...-..--..- ; , — I _ 

t>rxtcririoncm,& itactiam tcnrt Guido.Papxqugit. 
cccccxxix.Idcm in fidcicomitVaria fubititutionc, ibi 
conclu;icns,prouifo,«^taccat& tcftamcntum patris 
ra impu^nct.l.filio prftcrito.lf.de iniufto rup.tefta- 
mcnto.Ni fubftituriofida ipfi filio pupillo pritcri 
to,confe.^:atur pcr dicta authen.quia tcndit in t.iuo. 
rcm fili j,cu ."in cius tcfta.nc ntum,v t fxpc diaum eft. 
Ltita poftdoa. firm»t AUsa.in 1. j.» .fubftitucrc.lf. 
6y ic vulg.& pupil.tQupd vcrQ intdligaus, c}.tcftame 
to patris ftitc nullo proptcr filij pritcririonc vcl cx- 
hxrcdarionc confcruitur pupilhris fubftitunocx- 
prcfii.non aute vulgaris tacita (ub pup.llar. cownta, 
vt plcnc fcripfi vbi N.& tcnet AU » .^n d./. fubftiwc- 
rc.& in l.fi quis cum.^ .. fi fuo tcftamcnto...j.coI..n h. 
ft:dcvulga.&pupiI.VndLrcftat,c^tclbmcri{opatr.s 
cxiftcntc nullo proptcr prxtfritioncm, hod.c omina 
confc.uantur pcr diaa authc.Sccu» fi tcftamcntu io- 
rct nullum proptcr dcfiaum hxrrd^s .nft.tut.on.s,vt 
quia intcftamcmo patris ncmo fuitkTrcs.nft.tutus. 
Nam co tnnccu tcftamcntil non fit nu!]um proptcr 
prxtcritionem.vdcxhircdationc, fcd ob dcfcaum 



ifiiutution.s, luuiiiiuL i ( ^nnn niarttMr "$ ouD ar s fubftituuonis. Et ccitc dicunt Do- 

ri o vd cxhxrcdato , non tcncrit:ncc conuruarci jr 
pcr diaa authcn.cx caufa.Ita dcgantcr dcc.d.tglof. 
fin.pcr illum tcx.in d.^fubftimcrc in prima folut.o. • 



i.pcr .llum tcx.in a.y .IUUIIICU..IV ... p 
daia ad illam auth.quo J cft mrnti tcncndu, fccumlu 
<S8 doao.ibi.tOaau6 rcquixitur^vt pupillaris fubftitu- 
rio valcat.cp cx tcftamcnto patcrno fit adita hiredi- 
U$,vtd.l.^onbu$.;.adc6. Item pcrcdi^um fiquis 



huius pupillaris fubftituuonis. Et ccitc dicunt Do- 
ao. quod plures habct cffcaus. Primus cft , qu6<l 
conrinct tac ita vulgarcm,vt l.iam hoc iurc.ff.dc vul- 
ga.&- pupil.Sicutcnimvulgaris fubftitutio exprcfs^ 
pupillo fhaa,fcilicct fi hircs non cflrt,conrincttaci- 
lam pupili'.ircm:adc6 quoJ fi hxrcsfucrit, fcd in pu- 
nillari xtatedcccflcrit,fubftitutus vocabitur cxuci- 

« .... 1 I ■n-i : I 



ominacauiaii.ua"'»-""» i _:../:.ua;.„r on c..Wptiamcr.tcotra:auia fi tcftatoi' 



milite.I.milcs ita. J .fin. ff. dctcfta.m.l.u. Pritara 
(aHit.vbi cxiftcnua fui hxrcdis militat , qui habcujr 
dc iurcloco adiuonis hxrcditaris , & cam opcratur, 
adco ciuod c6firmat tabula$ pupillarcs, vt 1. patCT.in 
Diinci.ff.dc priuUcg.credUo.dc quopcr Barto.in l.fi 



ris fubftitutionis.-Sic criam crit c6tra:Quia fi tcftatof 
pupillo filio fubftitticrit pupillariicr , kilicct fi filiu» 
in pupillari itatc dcccdcrrt.no folu vocabitur fub.li 
t.jtusfilio hxrcdc cxiftcntc.fed in pupillarixtatc dc- 
ccdcntc.fcd cua vocabitur fi fiUusnon fiicrit hxrcj. 

Qljo 
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Repe.cap.Raynu.Gul.Bcnedidi. 



Qiip cafu venict cx tacita vulgari,quia przfunicnclu 
clt tcRatorc qui in vnocafu prouidit,ctia voluitrc in 
alio prouiderc : & lic plcnc prouidcrc. Q^proptcr 
h^c rubRitutio tacita cotinct vulgarc,vt d.l.iam hoc 
7J iurc. t Quod vcru cft, nifi tcftator cotrarium fcnfc- 
rir,cxprcfsd vd tacitc,vt d.l.ia hoc iurc. & plcnc ha- 
buiftis dc vulgari no contin-ntc taciti pupillarc.s.in 
traAatu vulgaris,in tcitio cifcdu. Quz ibi dida nuc 
potcftts hic applicarc.AIiuscafus cft,in(]uopupilla- 
riscxprdVa non continct tacica vulgirctqfi pupilla" 
rts cilctfida cx intcruallo fcorfum a tcftamcnto pa- 
tcrno,prout ficri potcft.I.fi quis cum.^ .j.ff. dc vul.& 
pupil.&: dixi s.in fcxto rcquifito. Hoc cnim cafu fc- 
cundQ Bal.& Riph. ibi pupillaris no coprchcdit ta- 
citi vulgarc, vidcatis laKin I. ia hoc iurc. if. dc vulg. 
iij.coI.quia cu pcr cam fucccdatur ti-ftacori, vt plcnc 
vidiftis in tradatu vulgai is , fcqucrctur Cf tcftamctu 
patrisdiucrfistcporibus &(flum valcrct contra I.hz- 
rcdcspa!3m.^.fi.ff.co.& l.cu antiquitas.C.co. quod 
non cft diccndu. Fallit ctia in alio cafu , vidclicct qii 
pcrfonafubftitutacflctdutaxat capax bonorumpu- 
pilli,& non patcmoru,vt I.fi isqui.tf.de vulg.& pup. 
vbi filius naturalis fubftitui pupillaricr potcft pcr pa 
trealtcri hiio fuo lcgitimo, ita cj» virtutc fubftitutio- 
nis pupillaris fucc-dct firatri fuo Icgitimo in artaie 

74 pupillari monuo,cuius bonorum cft capax. t Na li- 
cct filius naturalis fucccdcrc ^hibcatur patii in toto> 
tamcn nonprohibcturfucccjcrcfi-atrictiam cx iudi 
cio,& difpofitionc patris,vt d.l. fi is qui.Et idc cft in 
fpuriotVt cft gl.rcputata fingularis fupcr vctbo, par- 
ticipium.in / .pcnul.in authcn.(]uibus mod.natur.cf- 
ficiu.fui.in vlti.q.quam fcquitui Bart.in d.l. fi isqui. 
& in l.cjuod conditionis.ft.de dunatio.caufa mor. & 
iii I.j.ft.dciurc fifci. Etcamrcpuut fingularc Bal.in 
l.ca qua. C. dc fidcico. & in c.naturalcs. fi dc fcudo 
fucrit contro.inttr dnni & agnatu. Scd hoc cafu ifta 
pupillaris no cotincbit tacita vulgarc, vt pupillo no 
adcuntc fcu rcpudiatc fucccdcrc pofsit cx tacita vul- 
gari in bonis pac>.rnis, ciuoru cft incapax. Et cric ibi 
cafus lingularis,c]> iicct honoru patcrnoru coniu(f^o 
rum cum bonis pupilli,n6 fit licita fcparatio.I. fcd fi 
p!urcs.^.liIio.ff.dc vulg.& pupil. I amc fallic,qn lcx 
tmpcdic toulc acquifitione , vt ibi. £x quo fcquitur, 
(]) pupillus infi-a pubcnatc moric.s dcccdct propartc 
taftatus,& pro panc intcftatus,prout alibi videmus, 
if pupillaris (acta filio arrogato,non trahitur nifi ad 
bona arrogatoris.d.I.fcd fi plurcs.j^.in 3rrogato.& i- 
ta tcnctBal.Angc.Imo.poftBart.& Alcx.ind.l.fi is 
qui.& cxprcfsiusBart.in l.j.vltima co'.C.dcfccund. 
nupt.AIiquitamcnvolucrunt,<]> fubftitutus f thjrcs 
mcro iurc infolidu: fcd bona patcrni cjuz capcre no 
potcft,rcftituct vcnicntibus ab intcfta. qui crunt Iia:- 
rcdcsin cff.au,aig.l.j.& ij.C.dcnatura.Iib. & fcntit 
glo.in d.l.j.Cdcfccu.nup. Et hanctcnctBal.ind.1. 
eam qua.circa vlti.coI.C.dcfidcicomif R3ph.& Ale 
xad.in d.l.fi isqui.pcrquadicuntgl.&Bart.in I.Lu- 

75 cius Titius.in finc.ff.dc iurc fifci.t y> qui non potc.'^ 
fucccdtrc ciquc occidit , ctiam no potcrit fuccc^icrc 
h jrcdi cius in bonis,qu^ hxrcs habuit ab illo «iccifo, 
fccus fi aliundc habuiflct.& iu fe cofuluiflc dicit la- 

75 fon ind.I.fi is qui. tExquibus habctis pulchra rc- 
eul3m,qu(}d prohitus alicui rclinqucrc aliquid de 
Donis fui»,( tia prohibitus vidcturtclinqucrc per mc- 
diam pcrfona.Et hoc cft ad excludcdum fi-audc,qua: 
alias ficrct6cilitcr,vt vidctishic, in pupillaritcr fub 
iHtuto,qui pcr mcdiu pupilli fili j Icgitimi tcftatorii 
nopotcitbaftardus autfpurius |>ueairc ad boua t(> 



ftatoris , licct {-cr patrc (uerit fubftitutus filio l^ti* 
mo.Et pcr hocdccidit fingularitcr Albcri.in ij.partc 
trada.ftatucoru.q.cxij. i.f fi ftatuto fit prohibitus ma 
ritus rclinqucrc vxori dc propricratr bonotu fuorii» 
ficutcomunitcrfcruaturpcr Italiafccunducum, li- 
cct vxor pcr maritu qui hxrcdc inftituit fiiiu , cidcm 
fubftituta fucrit, habcrc pof&it bona filijpupilli : tn 
no habcbit bona mariti,nc fiat fi-aus ftatuto pcr indi- 
rcttu.Quod vctu intcllcxit& fingulsritcr Raph.cu. 
in d.l.fi 1$ qui.vbi matitus fuam vxorcm cali filio fuo 
fubftituiflct,cui vxorab intcftatofucccfluranon cf- 
fct,put j,quia hitt fubfticuta filio mariri cx prima v- 
xorc.Natucpcrmtdiu filijtcftatorispcrucnirc non 
potcrit ad bona mariti. Secusfi fubfticuucirctfilio 
proprio,& cumuni ipfius& mariti , cui cii ctia inte- 
ftato fucccdcrct , cti a fucccdcra cx fubftitutionc fa- 
6t2 pcr maritii,fccudu AIcx.in vltimis vcrbis,& cla- 
rius per laf in d.I.fi is qui.quod erit fingularislimita- 
tio ad illa I. quia fi fiibfticutio no clVct , aia filioquo 
ad pjtcrna fucccdcrct ab intcftato.Etpari modoqui 
capcre no potcft ab a!iquo,potcritcapcrcpcr meciia 
pcrfoni^qfitalc quid pcrmcdiain pcrfona capit , ad 
quod tcftator tcncrctur, fi viucrct. Ex quodecidtt 

77 Paul.in d.l.fi isqui.t quod cxccutor tcft^mcti iuflu* 
diftribucrc bona icftaiorisin paupcr«,poterit diftri 

'^/ buerc in filium tcftatoris fpuiium, fi fit paupcr.quia 
fi patcr viucrct,cu paupcrc tcncrctur alcrcccum ha 
bcrct.dc co qui duxit in matrim.qua pollue.pcr adul 
tcriii.dc quo dixi in vctho,Efvxortncmaie AdtUfiM. 

73 t Vnum tn mcnci tcncbitis, cj» licct proliibitus ali- 
cui rclinqucrc fub poena ccnfcatur cfli: prohibitus 
pcr mcdii pcrlona ci rclinqucrc , vt fcilicct rcliduoi 
non valcat, timc rclinqucs pcr mcdiam pcrfona n5 
incidctin pocna Icgis, vcl ftatuti, qux tantiimhabct 
locii in c.ifu cxprcfsc prohtbito.Ita mirabilitcrdeci» 
ditpcr illutcx.B3rt.in I.iij.tf. dc lcgacis przftan. v\,i 
fab pccna prohibitus cotrahcre cu bannito, n.ovi in- 
cidit in pcena fi cotra!;atcum cius filio auf (cruo, li- 

19 cet pcr cos acquiratur banito.t Tcrtio faIlit,quando 
fitfubftitutio pupillaiis inftituto inharrc-diutc pu- 
pilli tin:puca,fi tcftator filiii impvibcre inftituit,& ci 
fubftituitalia fuam filiaimpubcrc pupilhritcr.qua 
cxhxrcdaucrat : & fi hxc fiUa dcccderct in nupillari 
xtnc,Titiu fubftituit.Niin hac fccwnda fubfticutio 
nc,non cutinetur taciu vulgaris,fccundu Raph.in I, 
qui Iiabcbat,pcr illu tcx.<f.dc v>jl.& pupilla. Et quia 
ita dtmum pupillaris comp.Tchendit vulgarem fi fa- 
fta fiicrii pcrfonx in parcrno tcftanunto inftitutx, 
cum pcr vulgarc fuctcdatur tcftatori in fua hxrcdi- 
tatctallcgat.I.iim hociurc.fl^.devulg.& pupilla. Er- 
go fccus quado fit inftitutio foliim in ha:rcclitatc pu- 
pilli.Quirto tallit , quando ftatutum diccrct,qu^d 
tcftammta ad litcram mandcntur cxccutioni : quc- 
niam tunc fiib pupillari non conuncbitur Ucita vul- 
paris , ficutccontra fub vulgari non comprchcndi< 
turpupillaris, vtplcncdixi vbifupra,intcrtiocffc- 
du vulgaris fubfticurioni!r,& icnct Alcxan. in dida 

80 l.moribus.J .j.tj.colum. +St.-cunduscffcdus jiupilla- 
ris fubllitutiunis cft , quia pcr cam fucccdicur pupiW 
Io.inftitu.dc pupillari fiibltiturio. circa principium. 
Quod cft vcrum,fiuc fubftitucio fada fucrit vniucr- 
falitcr in tota hxrcdicatc pupilli,fiuc tada fucritpu- 
pilto indcfinit^,fiuc Oda fiicrit ( (^uod pluscft) in ve 
ccrta pupilli.Q^iia ficutinftitutusin rc ccrta tcftato- 
ris,nu dato alio hf rcdc vniucrfali fucccditin tota h^ 
rcditatCjTt I. j. Jf.fi c.v fundo.ff.dc hxrcdibus inftituc. 
Sic etiam pupillaris fubftitutio £ida in rc ccru pu- 

pilli. 
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pilli.nnndito alio fiibflicuto vniucifaliiConumitur 
in fubAitutionc vniuerfalc, vteft cafus (inpularis in 
l.cohxrcdi.<f.Hn.ff.dc vu]g.& pup.fccundum omncs 
ibi. ita not. Imol.in d.l.morib.quoJ ibi vcrum intcl» 
Irxit AlcK.qfi fubllicutio in rc ccrta pujiilli tafla cf- 
fet pcr vcrbi direif^a ciuilii-.iuxa t. vcrbis ciuiiibus. 
tf.dc vulg A pupil. fccus li pcr vcrba dirida non ci- 
uilia:quia tunc no trahcrctur ad vniucrfa bona impu 
bcris,puta>ii tcdatordicatrfi filiusdcccflcritinpupil 
ztatc,Titius rcm talc acc'piat &c.De quib. vcr- 
bis,& quar lint, dicam plcnc poft Ear.tnFia in matc- 
ria copfdio X fubflitutionis,tradado de cius cft* di 

81 bus.tNi (icui inltiturio,vcl fubflitutio in re ccrti fa 
&i pcr vcrba obliqua, vcl comunii, nunquam tr.ihi- 
tur ad vniucrfum,vt l,co£;i.^.& j;cncralitcr. (F.ad trc 
bc1.& not.plcnc Bart.in d.l.Cccurio.xii j.col. lic ctia 
fubftitutiupcr vcrbadireda, non ciuilia inrcccrta 
6da,non trahitur ad vniucrfam harr».dil u.-m.Jc Iiis 
vcrbii viirc6tis rcripfl plcne fupri cod^^^Ui^icr veibo, 
£$dem tmpiAerifMCctderem. Im6 dicit Bal.in I.huma- 
nitatis.y» ctiam fida in rcextranci v.ikt , & d bcbi- 
tur zilimatio,(icut rtiam vilct cxcmplaria, vt ibi per 
cum. t Scd an fit vcrum , rj» tnhatut hjrc fubftitutio 
ad omniabonapupiIIi,di(lin;;uicBarto.in d.l mori.. 
bus,«^autquisfuSA cu't (ilio Ic^itimotantum (puta 
adopciuo)co cafu quo a Joptio opcratur patriam po- 
tc(latem:& tunc fubllitutio folum trahiturad bona 
patris , ita <^ pupillo moricnte in pupiltari xtatc fub- 
Iticutus.pcr patrcmaJopciuum,feu arro^atorcm,ha- 
bfbit dutax.u bona qux pupitlus habuit a patre ado- 
ptluo:fcd non hab^b t bona pupitti aliunde quxfita. 
Qiiinimo hoc cafu pupillus dcccderct pro partc tclU 
tus,& propartc intcllatus cotra rcpulam.iusnortru. 
ff.de rcg.iur. Na dato vno inconuf nienti ( fcilicet <j> 
idem filiusduos h ibcat patrcs, fcilii.ct nacuralcm, & 
adopriuum)fLquitur facilitcr aliud inconucnicns,fci- 
Jicet tj» deccdat pro partc tcftatus , & pro partc inte- 
Aatus& cumduobustcftamcntis:quoru vnu potcrit 
ciTc fadum a patre naturali , aliud autcm a Kgitimo, 
vtt.fi arrogator.fF.de adopt.ita dicit Bart.inl. fcd (i 
plurcs Jf.in arrogato.fF.de vul.& pnpil.rubftit.& vi- 
diflis s. in v.reqai(ko:& fic cft ditFcrctia intcr patrc 
arrogatorem, qui in fola quarta parti" bonoru fuoru 
filio arrogato debita , potoftci fubfticucrc pupiilari- 
ter,inftit.dc adopt.j(. cum autcm impubcs.& patrim 
naturatcm & lcgitimum.qui inomnibus bonispupil 
li potcft pupillaritcr fubftitucrc, vt «I. l.fc-d li plurcs. 
$. ad fubftitutos.& inf^it.dc pupill.fubftit.jF.non fo- 
lum. autfubftitutiofit (ilio naturali & Icgitimo: & 
tunc aut iuit paganus,& trahitur ad omnia bona tc- 
ftatoris & pupilli vnJecunquequffita, vtd.I.fcd n 
plurcs.>.3d fubftitutos.ctia vt s.diducft^fi fa^ta fuif 
(It in rcccrta pupilli vcrbisdirettisciuilibus: aut fuit 
milcs, & tunc potcft ad ccrta bona trahi , & ad ccrta 
no.& hoc cx militis voluntatc,vt d.^ .ad fubfticutos. 
Si vcro fubftitutio ficrct tilionaturali tantum,non 
valcn ttquoniam cum no habct in potcftatc, vt fupra 

g. vidiftijintcrtioprxfuppofito.t Etquoddiduincft 
fubftiturioncm pupillarcm trahi ad omnia bona pu* 
pillt & tcftatoris,cft vcru,ctiam fi in tali fubfticuiio- 
ne pupilll no continerctur vulgaris vt in caiibusfu- 
periusenumeraris in primo cfFcdu.Qupniactia tuc 
ulis fubftitutio trahitur cria ad bona icftatoris , fc- 

» cundum DyA Bar.in l.patcrfamil.^ .j.in princ.fF.dc 
dc vulg.& puptl.cum quibustrandt Alexa.in d.^.ad 
fubfViaitos.Nam poftquam filius fcincl fuit hxrcs pa 
trisinon potcft fubftiiuuis ci pupiltariicr habcrc bo-; 



na pupillaria finc patcrnis, ciliil vnti pltrilboniu effi; 
cocpciint,vt d.I.fid fi plurcs./.filio.cxquo infcrtibi 
loan.dc Imo.poft Ang.i^impctrans vnaecclcfiam 
non pofTct cam haberc (incaltcra, qux cft illi vnita* 
ciim impctrando cam vidcatur in cCfequcntia omnes 
annexas impetrafl'c,fccundum glof jn vctbotDe iure 
tcncri.in c.gratia.dc rcfcrip.Iib.v j. pro quo facit tex« 
inctquia fxpe.dc prxbcn.cod.lib.Intclligatis tamen 
prxdida , prout dixi fupra in dido primo dfirdu. 
84 1 £t intclligacis , q, fubftitutio pupillaris trahitur ad 
bona fitijpupillirquia cftcius tcftamentum:& perin- 
de habetur,ac plcnuni & integrum efFcdtum fortitur 
acii ipfcmct Icgitimz ztatis ipfum fl-cifTet: quia ficut 
illocafu, ita & ifto fubftitutus monuo pupillo,inz- 
tatc pupillari omnia eiusbona ,cG parernishabebit^ 
qux ruprrcruttcmporc morcispupilli , ctit compre- 
hcnfa lua lcgitimn cum pixlcgiris. I. cx tiibus. C. de 

85 inofli.tcilamcn.t Non autcmhnbcbit bona pcr pu- 
pillum alicnata,poft fubftitutioncm antc fuam mor- 
tcm.Nampirpillus cuifadaeft fubftitutio pupilla.* 
ris potcft nihilominiis bona fua alicnarc , ita rj» non 
poti-runt poftea pcr fubftitutum reuocari.Qma licut 
teftatori no interd-C'tur alienatio bonorum fuorum 
poft conditum teftamctum,ita nec pupillo poft fub- 
ftitutioncm,quz dicitur eius tcftamcntu. ita not. de- 
cidunt Ange.& Imol.in I.Marcellus./.res quz.fF.ad 
Trrb. Quod vcrfi intclligaris , dii tamen fiat aliena- 
uoex iuftacaufa & dcbitoniodo :aliasnon valcrct 
pcrtcx.in I.).vcr(i.n6nullus.in verba, aut fubftitutiuT 
fF.de tutc.& ratio.diftrahcn.fccundu Bal. in I.ncc rt* 
^.^oru.aIias lnci.iis.fF.de adopt.facittcxJn l.fi.jr.fin' 
autcm fub coditionc.in vcrbo,fubftitutu$. C.comu- 
nia dc lega.vbi laf.idc Alcx.in i.rc% quz.rcfcrcs Lu 
do.itatcnuifle inf. Proximo. potcftcnim pupillus 
fuu diminucrc patrimoniu ex iufta caufa in prziudi* 
cium pupill iris fijbftituti,pcr d.jf.fcd nonnullos. fe- 
cundum Bal.in l.fcd fi in coditionc./.li fcruum c6- 
muncm.fF.de hzrc.inftit.quod fccuseflrt in prxiudi- 
cium fubftitutionisfidcic6milVariz.& itaintelligitur 
Auth.rcs quz.& d. /. finautem fub condirionc. C. 
comunia dc lec;.vt plcnc dica inFra tn mdteria fidei^ 
commiilarix fubfliturionis. Q^a tunccum in fidci. 
coininb non vcniat ni(i patctna hzrcditas, & no fua 
propria ncc lcgitima, talia bona patcrna non poffct 
alic nare refticuttoni fubi^ f^a, vt d.l.fi.& Authcn. rrs 
quz. & ficut exprcira pupillaris trahitur adomnii 
bona pupilli:ita ctiam tacita fub vulgari cutcnta. de 
quo dixi fupra,in quano cftcdu vulgaris fubftiturio 

86 nis. tTcnius cflx-^us huius pupillaris fubftitutionis 
eft,quia pupillaris exprcfla matrcm & ahos dcfccn- 
dcntcs,quos ipfc pupillus prztcrirc non potcft , cx- 
duditetiam a lcgitima, vtcaminbonispupilli nori. 
habcant.I.Papinianus.$.fcd ncc impubcris.(F.dc inof 
fi.tcfta.& l.prccibus.Cdc impub.& aliisfubftit.& h 
Lucius.ff.de vulg.& pupil.& d. il . ad fubfHtutos. & 
in c.fi patrr.in fi.co.ritu.libr.vj. Etintantam hzc fub 
ftitut)opupiIlariscxprcflamatrcmcxcIudit,qu6d ca 
non foliim cxdudit a bonit patctnis & ipfius pupil- 
li vndecunque quzftcts,fcdctiama bonis quzipfi 
pupillo obucncruntexlinca matcrna, fccudum Bal. 
Imo.& AIcxan.ind./.adfubftitutos. & fcquituride 
Alexa.in d.l.moribus.xij.col.Qt!pd cft verum,etiam 
fitalis fubftiturio fa<ftafucrit pcr verbum c6mune< 



3ualccft vefbum,fubftituo.vtl.iam hoc iure.^.ij. ff. 
c vulg.S 

mcrc uircftum ciuitc,vteft vcrbu,inftituo,vet h^rcs 



' vulg.& pupil.& multofonius, ftfiatper vcibum 



citoiVt d J.rabis ciuilibus. aut per vabnm dircdum 

& nofi 
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& non ciuilc,proiltcft vcrbum.moriatur. c.ft patcr. 
co.tit.lib.vj.fcciis fi ficret p vcrbu mcTcobUqtm.dc 
quo plt ne Jixi s.in vcrbo, Etdem imfkbtrtfMCtdtTet. 
Tt probatur in l.cohcrcdi.>. ciim filix.fl''. dc vulg. & 
pup.fLCundu Ang.in jf .),v.col.inftit.dc pupilla.fub- 
ftitu.in qiio dcmonftraturmaxima autIiorita&,quam 
habct patcr in filio & bonis fui$:quia licct ncmo pof- 
fit iuj tcrii j aafcrrcpcr quod vidctur patrc non pof- 
fc ius matrrnum lollcrc teftandodc lcgitima matris, 
cum magna iniqultas vidcatur.rp patcr pofsit falccm 
ponerc in mdfcm matris,attcnto rj» dc iurc ncmo po 
tcft altcrius h&o cich* ri^dari.fF.dc h{rcdi.'nfti.l. pa- 
tcrfemiliis tcftamcnto. Prxtcrca zquipotcnscft ma- 
tcr ipfa patri,vt I.humanitatis. C dc impubc. & aliis 
fubfti.& fic vidrturnonpoffccxcludi pcrcumargu. 
not.in l.hjcrcs pcr fi ruu.tf.dc acquir. h«rc. maximc 
quii fi patri pcrmitVum fiticftari j'ro fitio,hoc vidc- 
tur fibi comiirum tlqua bono viro.& quta gcrit ima- 
gincm filij tcftari dcb.t, vt ipfc filius faccrc dcbcrct. 
vndc fcrcndus no cft patcr,qui mnt' finc ciufa fpo 
liat,& ius fuu fibi cripii^prifcrtim cii fuhftitutio pu- 
pillaris aliud non faciacnifi quia rcprrfcntnt maio- 
rcm artat J & hibilitatc in ipfo filioti ftatc pro patrc: 
crgo vidcf,t]> id quod no potcft p'-r f<.,n5 d..bci pof 
87 fc pcr pitrciVt l.ncq; pcr fc.C.dc hxr.infti.t Scd his 
non obftan. dcciditurpcr cxprdlam pupillarc a pa- 
trc filio impubrri faifta,ma«c: cxcludi,& cf tcrns qui 
bus lcpitimi dobctjita q, pupillaritcr cxprcfsc fubfti 
tutus, licct turpis pcrfona cxiftat , prxfcrrct matri.l. 
Papinianus.j^.fcd ncc impubcris.iuda gl. ff.dcinoft. 
tclh.Na hoc viua rationc filio cutingit:quia prifup 
pofitis principiis ncccflccft & ipfa principiata cofi- 
tcri. Vndc cu patcr tcftari pofsit impubi ri.aut dice- 
mus <j> pofsit dc vniuci-fotcftarircrgo matcrcxcludi 
tur.aut ij> folu patcr tcftari pofsitdcbonis ab ipfo 
fcftis,& tilc filius df ccdcrct pro p art. tc ftatus & pro 
paitc intcftatustquod cft impofMbilc.I.ius nollrum. 
if.dcrcg.iur.Prxter' abonipatcrna & pupilti vnita 
fcpanri m9,quod cft impofsibilc.I.fcd fi plurcs.^.fi- 
lio.ff.d.' vulg.& pu;>.& l.j. $. prxtcrca. ft. dc Hpara. 
bon.& infupcr diccrc,Q> mucr vcnirct ad omnia,& 
li miritus pf pupilli tcftiri no pofl' t do fuis rcb» 
priisjCirctabfurdoabfurdius. C^^rc nccclk clUo- 
cludcrc m.nrc poii*vXc!udi,qua ocsrcguhsiurisco 
fundi : maximc , c|uia pupilli rarb habcnt alia bona 

Jiuim patet'na,& (ic cOqu.ri n5 potcft vxor , \\ non 
ucccdit in bonis mariti^cx quo maritus facicdo cx- 
prcfla pupillarc vctuit.& h«c opinio cft ifto iurc ap 
probjta perc.fi patcr.co.tit. lib. vj. ita pulchrc dic it 
Bil.in d.l.prccibus.vcrfi.oppo.crL'o fcptimo, &c.di 
citur fi»fubftitutiopupilIaris,&c.C.dcimpub.&aiiis 
SSfublH.T&licct vt didtu cft.cxprcirapupillarismntic 
excludat & cactcrosab int(. ft.itofucccllor<.s,tamc |.u 
pillaris tacita fub vulgari cxprefTa cotcta mitrc no» 
excludit,vt tcnct gl.qua comunitcr fcquunf Doc.in 
l.fi.pcrillutcx.C.dcinfti.& fubft.& in I.v>rccibus.fu 
p^rius alleg.Ni ^pptcr bborcs partus & fuccclluspu 
tomatre Jimcrcri lcgisfauorc,dicit Bal.in I.prvcib. 
allc.I.arsiJuis.C. q. pot.in pig.ha.& hborcsfraudarc 
iniquu cff t-l.pcn.^ .illo.C.dc neccf.fcrui.hxr.inilit. 
I Jco pcr taciti pupillarc mat;.T non cxcluditur,quia 
maximu vitiu efl'ct& crudclcmatrecxcludcrc,& af- 
fliftx darc affliftionc. Pcr vulgarc cnim fucccditur 
tcftatori dcfiindo » fcdpcrpupillare fucccdituripfi 
pupiIlo,inftitut Jc pupil.fubftit.circa princip. Et fic 
licc ttdtator prf tulcrit cxtrancii matri pupilli in hx 
rcdiutcipfius tcftatoris mcdio vulgaris: no tamJ cft 



vero fimilc, tp vohierit cxtrancii prifcrri in tacccC 
fionc ipfius pupilli,& inatrc a ludtuofa filij fucccfsio 
nc excludcrc,vt dicit tcx.in d.l.fi.prxtcrca cj,j matcr 
prftcritaab ipfo filio habcrct qu^cli i qua excludl 
tur,qii patcr filiotcftamcnti'i facit,vt d.l. P.ip.nia- 
nus.f.fcd nec rpubcris.tf.dcinof.teft.vndcnoiuitlc:c 
p fua intcrprctationc excludcre matre a qucrela.vbi 
tcftatorci no cxclufit cxprcfic.Ni lcx difpcfatiuc p 
mitrt patri cotra rcgulas iuris,i^ &cerc pofsit tcfta- 
mcnti'i pro filio , illi pupillariter fubftitacndo ctiam 
quccuTKjuc oxtian;u,& matrc pupilli a luduofa filij 
fucctfsionc cxcludcdo finc caufa:auod ipft- filius fa- 
ccrc no polTct.ld^o cu talcs difpcfationcs fintcotn 
itis,& cofcquctcr odiofx poilctcnus/unt rcftringen- 
dx,vtfola pupillarif exprciVamatrccxcludat:fcdno 
tacita ex coicdurata mctc tcftatoris clicita : quia in 
difpcnfationibuscotra ius& fic odiofis nofufticiunt 
coicdurx.ita clcgitcr dicit laf.in d.I.fi.prop.fi.C.dc 
inft.& fubft.& pcr hts roncs cocludit Bar.in d.I.mo 
ribus.idc d.bcrc fcruari in partc pupilli cui auus vul- 
gatitcr fubftituit,vt per tactti pupillarc in vulgari c6 
tcnta non cxcludatur,quin pupillo cius filio mortuo 
fucccdat fi vclit,& ita ttiitcnctSaIi.& Pau.ind.l.fi. 
C.dcinfU.& fubfti.& Imol.hic diccshanccffecocm 
opi.qu^ tcncdacft.licct.Raph.in vtroq; cafu tcnuc- 
rit cotrariu & malc,fccudu Alcx.in d.I.h.& d.L mo- 
ribus. Paritcr no admittif cotra auia , cii inca fitca- 
dc ratioficut in matrcarg.l.ij.Jf.fi matcr.iufto. verf. 
9» fi nepotib.ft'.ad Tcrtyl.Ncc ctii ifta tacita pupilla 
ris f xdudit fratre pupilli vtrinq; c oiunfti vcifaltc cx 
partc patris,arg.l.cu.acutifsimi.C. de fidcico. fccun- 
dii cos vbi 5.& Angc.Arc.in d.jl.j.v.col.inft.dc pup. 
fubfti. Ni cu fi-at^r vtrinc; coiundus fucccdatfratri 
pupillo ab int.-ftato cum patrc & matre xqualitcr in 
Auth.dLl\in£to.C.ad Tcrtyl.Igiturcu tacitapupilla- 
ri^no admittaturcotri patrc ncc matri: , paiiratioc 
admitci no dclnt cotra lT.itrc,Et hoc verum c^ tacita 
pupillaris nO admittif cGtra prxdiftas pfonas^quin- 
imo pcr cas & quamlibct ipfarii excludinir fubf Utu- 
tu$,fi ipfx pcrfonxputa,patcr,matcrvcl frJtcrfuccc 
dcrc vclint pupillo mortuo.Si vcro hxrcditatcm filij 
autfratrispupilli repudiarcnt,vcl mortcautalioquo 
uis modo,ab ca c\cludcri:tur,admittitur fubftitutus» 
arg.l.ij.^ .ftd fi fuit.& ^.fe.ff.ad Tcrtyl.fcciidii Ang. 
Arc.ind.Jl.j.in fiJdcoclcgitcrdccidit fiib dubiofor 
tc FulgJn d.l.fi.C.dc inft.& fubft.rj. fi matcr no pof 
ftt cx aliqua caufa fucccdcTC,vt quia no pctiifTet tuto 
ri? infira tcpusdari filio pupilloiuxta l.ij.^.j.ff.qui pe 
tit tuto.& l.fciit.C.dc lcg.hxrc.quia co tric fubftitu- 
tuscx tacita pupillari admittatur. & iuctiam tcnet 
Pau.ind.l.fi.& antccos tcnucrat Bart.in dJ.morib. 
§ . j.vlti.col.in d.|.prccibus.& Alcx Jn I.ceturio.x vii j. 
col.ff.dc vul.& pup.idccocluditquod AngcJnd./. 
j.de matrc rcniitiitcvei aliat cxclufa diccs, q> cotiic 
fubftitut^admitttf noobftitcexiftcntia matris: quia 
ci ridct dcbita lixrcditas filij pu|>illi fub conditionc 
fi fi<cedcrc vellct & polVct,& no alia$,fcctldu cii ibi 
& dixi i.'n materia vulgaris tra<^ando tertiucfTcdil 
?9 illius. t Et fanc intclligjtis, c^ tacita pupillaris com- 
prchcnfa fub vulgari mauc no cxcludit, nifi tcftator 
voluiffci ca cxcludi:quia tunc indubititer cxcludcrc 
turJ.in tcftamc nto.in fi.C.dc tcfta.mili.& icnct gl.in 
verbo omnimodo.ini. prccibus. C. dc impub.& aiiis 
fubfti.facit l.iahoc iurc.fr.dcyulg.& pup.Ettalis vo 
lunns teftatoris , qubd volucrit matrc cxcludi,fuf?i- 
cit cj» probctur pcr duos tcftc$,quia cft^bado dcclar 
ratoria <juz fieri potcft pcr duos tcftes.l.hxrcdcs pa- 

lanu 
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hm.^.fL-cl Sc li noti.& ibi gl.ff.dc teftam. atti-to q> f. Ticit I.fidcicommifTa.f .fi quis ita. rf".dc lcga.iij.&- ibi 
in tra<^a.vulg.in iiij.cti^cdu ciufdcm fiiit fccundfi c6 ^4 Bjno.& ind.l.moribu$.t Idcm (i teAatorrcliquit v- 
manc opin.conclurum, pupiibrcm contincri fub cx- xori (ax aliquid,doncc vita vidualc rcruancrit , & i- 



prcda vulgiri ctiam matrc pupilli in mcdio cxiltctc: 
icd (i tcnercmus contrari.im opin.Tcilicct nu coti' 
ncrctur tuc>quia ifta probatio (icrct ad indiiiftionem 
noutf voliitatis,rcquircrttnr vtj.tcftcsdciurc ciui.vcl 
duo cura prcsby tcro parorbtali iurc ifto , vt in ca. cu 
clTcs.i.co.fccundu B]r.ind.l.moribus.ix.col.ruhiun- 
gcnsQ) c^uauis probari polsit tcftjtorc voluillc pcr ta 
cira pupiUarc matre cxcladi,talis fubfti. pupil. ^ptcr 
hoc noncritcxprciTj,fcdrcmincbitiacita,qui3 fi ali- 
quid probari ^nit, non cx hoc fcquitur , quoJ pro- 
baur cxprcfsc. Ni qu.indocunq-, probato vnoartic. 
alius probatur ex cofifcqucntia,& nocxprcfsc (vt in 
cifu nofti-o)talis artic.dicitur tacitc probacus, vt ap- 
parcbit pcr cxcmpla quz nunc fubiiciam.Qu|a rcddi 
tio canf* tcftiu non d!.ponit dc ipfo, fcd Icx dcponit 
rntioiurisintcIIc5tumcogit,vt (iciudicct.t Ec non 
minuscft iuJicium intLlIciiualc , qua tcftimon'um 
A-nfibilc vd fcnfualc.ita pulchro dicitBal.in vij.opi 



pfa tranliuit ad fccunda vota. Qup cafucx pr^fumr 
pca dc(iindi voluntatc (icut pcrtranfitu ad fccunda 
vota vxorabipforclidopriuatur,ficctiam cxcludi- 
tur a tacita pupll. pro (uturis cm annis illius iidcic» 
di.'bcri poteft a fubftituto pupilli, ficut ab ipfo pupil. 
I.(i fiindum fiib conditionr.((. (i patcr.(i'.dc lcg.it.j.& 
l.nij folu. f .libcrationis. ii.dc libcra. lcga. Id(0 licuc 
pcr tranfitu ad (ccuda vota tcftator voluit ca co rc-lt- 
do priuarijCtia in pfona fubilituti (cu altcrius liarrc- 
dis piipillipcr curfum & fuccc(.tcporis,cadc rationc 
przfumitur,(;(>voIucritcampcrtrin(ituma<lfccunda 
vota cxcludi a tacita pnpil.PIus dicit Bald.in d.I.prc^ 
cibus.cj> vbi tcftatorreliquit vxori dcccm , ll non niv 
pferit,& ipfa uupfcrit : licut tcftator in cafu nupti»- 
rum voluit cam nihil habcrc , co cafu non dcbet etii 
vniucrfum habcrc. £t iu tenct cria Alex. in d. I. mt»- 
ribus.licct Imo.hic tenucrit contra Bal.& malc fccu* 
dum cum.Fortius diccbat Ang.in d.I.moribus. f, (u 



9* tn d.procibus.diccs t i_j,quadriiplcx el\ tacita pupiL 95 if.dc vulg.& pup.& d.l. prccibus. 1 9» ctia (i tcftator 
Priraa diciturqut cotincturin brcuiloqua. Srcunda intcfta.nihildixcritdc vxorccirclinqucndo, vda- 



cft illa quJB contini. tur in cop^ndiofa : dc qua habui- 
IHs f .Na i(tx dux licct (intcxprclV* quo ad vcrbii di 
fpofitiuu, tii funt tacit.r quo ad vcrbum condiiionis 
diftinfitiuu. rtrria cft tacitapupil. pra:fumpta,qux 
citra mcntc tcftantis fola iuris authoritatc prxfumi- 
tur:& cftilla qux contincturin Tiilgiri exprdl"a,& i- 
fta mitrcm nbn cxcludic, noq; auiam, patrc, ncc fta- 
ircm,vt vidiftis: quia aufcrretcis lcgitimam, quicft 
quali dc iurc natu. qucnl clTrt inconueniLns. Qvyrta 
& vltima cft tacit i pupil. fub vulgari contcnta, qux 
di:ituriicita.probauconicfturaIitcr.& ifta matrcm 
excludit, quo cafu durius aj»itur cum matrc pcr icfta- 
5* torc,quimperlcgcm.tEt)ixctacit3 conicduraliter 
prob.iturquatuor modis cxclulloncm matris.Pri- 
mb.cx diiSis cxtra tcfta.Srcundo ^x didis in tcftim. 



lias ea prohibcndo,nihilominu$ cx tranlitu ad fccun 
da vota excludctur per tacitii pupiL quia pcr ulc tra- 
(itum lit iniuria (ilio,vt dicit rtfc icxt.in Jf .Gregoria. 
vcr(i.profpcximus.inauth.dcnon cligcn.fccudo nu- 
bcn.& cria cx co contriftaturanima mariti , in auth. 
dcnuprii$.J(.foluto.& f. (inautcmtutclam. & (iccx- 
cludi dcbct,ac(i aliquid turpc comilifln. Idcmtenct 
Angc.Arct.inftit.dc pupil.(ubftit. f.]. Scd hic opin. 
Angc.communitcrnon tenctur,quia nuquclibctin- 
iuria inducit adc-mpdoncm Icgati,vcl hxrcditatis, ni- 
(ifitgTauis.l.iij. inlin. (F. dcadi.lcg. Oriftanoncft 
cenfcnda grauis.l.ftxminx.C. dcfccun. nupt. vt noc 
probat Frasc. Arct.con(i cIv.Maxime iurc iilo : quo 
talcs pccni qux rctrahcrc poflcnt a matrimoiiio, vel 
ipfum incimidarcfunt hodic corrcctx infia dc fccun. 



Tcrti6 cK quilitate fublKtuti. Qu^mo cxqualitatc ptfnupt.cap.iin.Idctcnctlafonind.l.prccibus.tNara 



matrisdccuiuscxcIufioncagitur.Pfimo crgo proba 
ri potcftcclta:ori-m voluiflc pcrtacitain pupil.cxclu- 
di matrcm ex h's,quxdic'ttcftnorcxtratefta.&an- 
tc:putaquiadicitmatr<: fucccdcTcnoIIc (ilioimpu- 
bcri,ftmorcrctur,nec v>.-llctcam habcrcvnum obo 



mulicr pcrtraiilitum adfccudavoM non pcrditfuc- 
ccflioncm (ilij primi matrimonij.l.focminx. j>. fi. C. 
dc fccund. nupt. Facit quod dicaminfr^ in matcria 
excmpbrt in ij.prin. arti. & plcnc habuiftis s. in vcr* 
bo , (jrvxorem nemint AdtUfiAm. idco dicatis vt ibi. 



lum,vcl fimilia vcrba. Na talcs prxfationcs ccfcntur py t Tcrtio apparct tc-ftatorcm voluiflc pcr ta^a pu- 

pillarem matrc pupilli exdudi ex qualitatc fuDl^itu- 



tacitc repctitx.l.Tiiia.J.idc rcfp6dit.lo.j. It.dc vcrb. 
obl.Prxtcrciquiacx antecedcntibus dubia fcquctia 
dcclaratur.arg.l.fcmpcr in ftipulationibus. (F. Jc rcg. 
iar.fccvdit Bar.in d.I.moribus.Et idcm cflct fccundii 
Bal.ind.l.prccibus.litcftator talia vcrbi vtl fimilia 
dixcrit poft tcfta. ctia cx intcruallo : quia licct aftus 
perfedi non rccipiantforma difpofttoria , recipiunt 
tiifdrma dcclaratoria,vtd. 1. hxrcdcs pall/.fcdno- 
tandu.ff.dc co. vndc cu iftud vcniat ad dcdaiationc 
di(^o(io,(icri p6t fcorfii a tcft6,& probari pcrduo» 
53 tcftc?,vtdixi fupra.t Sccduo apparcrcpot teftatorc 
voluiire pcr lacita pupil.matrc cxcludi cx vcrbis po- 
firisintcfto, vclutifi tt^ftntormatri pupilli rcliquit 
aliquid,cu quo iufsit ca clTc contcnta : & plus de bo- 
nis (uis pctcre n6 polVct.Na fccundii ( JuUc Cagn.(i 



ti,&ciusconditione, vtputa (i fratcr pupilli (ilius te- 
ftacoris eft ipfi pupitlo vulgiritcr fubftitutus. Nam 
tunc taciu pupillaiis cxcludct matrc , quia pr^fum^ 
prio cft tcl^orcm voluitTc filium fuum vxori pra^er 
rc,arg.l.cuacutiflimi.C.dc(idcic. & ita vidcturfcnu- 
rc glo in d.i.prccibus. in fin. quia maior aft^ccSio pa- 
trisqux cft ad (ilium fubftitutum,vincit rfiinorc afVe- 
dionc,quz eft ad vxorc.Pr«tcrcalicrtad matrcm (it 
affcrtio Icgis , tii aflrftio tcftatoris vincit allx-dionc 
lcgis,uon dicoiuftum lcgis,fcd pcrmi(Tum lcgis.itac- 
legantcr ditit Bal.in d.l.prccibus, in (i.facit l.pcto.^. 
fi.fl^.de lcg.ij.& l.LMcius.tF.dchxrc.infti.& I.gcncra- 
liccr.C.dcinfti.& fubft.quod multum placc^ BartoL 
in d.l.moiibus.# .j. vlti.coI.in Iratrc pupilli fubfticu. 



quidcm talia vcrba fucrinc adicfta lcgato reli(5to ab 58 1 Sccus in (ratrc tcftatoris pupilti patruo, fccundum 
ipfo pupiIlo,lunc matri no prxiudicat in fucccfl.qua Gul.dc Cug.facit l.iij.' j.rcfponfo.lV.dc lcga.pr^ ft.Et 
vcnitpolV monc pupilli.l.Paulo Caliimacho,3has itain hisduobustcnctPct.& Cy.ind.lJi.Cdcinfti. 
incip.Paula Calinico.^ .j.fF.dc lcgat.iij. fcd fi illa ver- & fubfti.& ibi An 



ba forcnt adicda in aliquo Irgato a fubft. pupilli rc 
lido,tiic fecusclTct:cj^a prffumcrctur,t}> volucrit fub- 
ftitutum matri prxfcrrc. I. pcto. in princ.ft'.de Jcg.ij. 
Tom. 2. 



g.& Sal(.& idc Angc.inl.in tcfta- 
mcto.C.de tcft.mil. Bar.Ang.& Paul.in d.l.prccib». 
& Rapha.in d.l. iam hoc iure. (F. dc vulg. & pupil. & 
cftc6munisopin.quafcmptcnui,licct Bal. & Imol. 

if tcnucrint 



Rcpe.cap.Raynu.GulDeneclidi. 



tcnucrint contririum,<j tunc mstfT non ciclu Jatur 
pcrfratrcm pupilli fubllitutu,& poftca AIcK.prima 
faciL' dlftinxcriipro concordia opih.in d.l.moribuj. 
tamc finalilcr «idcturfc cocordarc r u comuni opi. 
quii no cft vcrofimiJc voluiflc tcftatorem prxfcrrc 
vcllc vxorc matrc pupilli fuo altcri proprio filio, vi 
d.I.cu *cutir$imi.In tinc autc tclbtorishoc locii no 
habct,vt fcilicct pcr tacitam pupil.cxcludat ipfc fird» 
icr matrc pupilli.& minu» hoc lotu habct in c*t ri$ 
rcmotioribus agnitis.niii in loco ftatutum fora aut 
Cofuctudo,Q> agnati matr£ ab intcft.rxf ludcrenf.dc 
quo vidiftisfuptrdido -vcrh.ijrvsnrtnomint AdtU. 
Jnprin.Qjpn-atunc ftanttd.ftatutotjuicui]; agna- 
tusalias pupillo ab intcft.fuccriVurus matrc cxcludc 
rct,fi eidc pupillo vuIearitcrfubftitUtuicfltt pcr ra- 
tionc 1 j.C.de M$ .]ui fibi adfiribut in tcfta.Qjra & 
fi teftm no fuilf i,coi ci futurus hxrc» cfTct. Ncc eft 
tunc in fratre tclhttoris dif par ratio:im6 cadem ficut 
in altcro tcftitoris filio.qui cx taciu pupil.contcnta 
in vulgarimitrcmexclujit,vtvidctis.Pr»tcrei quia 
prxfumit tcftator de ftatuto patriz cogitalfc.l.hzrc 
des./.cu ita.vbi Bar.& Bjl.in d.l.precibus.C.dc im 
pu.& a!ii$ fubft.& fccudu illud tcftari.& fic pcr uci 
ta pup.matr^ pupilli cxdudi vo1uiirc.& pcr hoc di* 
cit Ang.in d.l.precibu».idem effc fi teftator filio fuo 
vulgariter fubftituiiTv-t piam caufam, puta ccrlcfjam 
vcl paup?rcs:qui3 tunc tacita pupil.cotcnta fub illa 
vulgaricxprciracxcludcretmitre,ciim fit vcroiimi 
lc teftitorc plu$ diK^xilfc anima fuam, quam vxorc 
f.cunJudcbitumordincm chariuti$,quz incipita 
fcipfo.l.prf fc$.C.de f!.Tui.& aqua.& ita tcnct Pau.in 
d.l.prccibus.& ibi Alcx.& ind.l.moribus.Sed aducr 
tatis,quia Franc.Arct.d.cofi.cIv.incip.pcriculorum 
eft.in fi.duplicitcr limitat hinc dicilionc Anf^c.pri- 
m6,vt ^ctdat tin, vbi tcftator fubftituit pupillo pro 
anima uia,fcilicct^exonrratione cofcientiz malc 
ablitoru, finc quorum rcftitutionc anima tcftatoris 
faluari no poftct.Etita loquit Angv.*.ind.l.prccibu$. 
fcilicct qii reftator confcicntia habcbat pollutam cx 
confcictia malc abl itorum inccrtoru. Pro ifta limi- 
tatione lafin ibi alle.fingularcdictum Bal.in l.filio 

!>rartorito.ff.deiniu.nip.tefta.vbi cgr^i dccidit, «j» 
ctIiccttcftinpatri$inquoignorantcr prxtcrit filiu 
pofthumrirumpaturilliu$agnationc,talitcrtj>lcga- 
ta nii.cofcrujnturpcrauthrfx caufa.C.dc lib.practe. 
qii Amtlrgati voliitaria.fccus fi neccflaria fifti pro 
rcftiturionc malc ablatoru.Taiia cih kgata funt nc- 
ccffaria no przcift,fcd caufariuc fi vult anima fuam 
fatuiri.ideo fuftincturpcrd.auth.cx caufa. quia tc- 
ftator prxfiimirur magis anima fua dilcxiflc , quam 
filio$.Et hoc didii Bal.fcquut Ang.& Imo.in I.Ti- 
ttUS.lF.dc Iib.'.& pofthu.Etidc Fran.Arct. cof.xciij. 
incip.vifo lcgito.& quod fcripfi pleni s.in verb.Si 
abfq; liberis morcrrtur.j.in «j.limi.Jata ad I.cu acu- 
rifsimi.C.dc fidcic.Tamcn lafon in d.l.prccibu$.tc- 
nct decifi. Ang.gcncriliter fi>re intelligcnda,fciliccc 
q> quomodocunquc tcftator filio pupillo vulgaritcr 
{jbihtuat piacaufam.Iicctfubftitutiofaifta non fuc- 
rit pro male ablatis,materexciudaturcxtacita pup. 
quia fcmpcr ccnfaur talis fubfti.facfta ^ animarquz 
licct non indigcat rclcuarionc pro male ab1atis,atta- 
racn indigct pro aliorum pcccatoru remifsione. Se- 
cund6Iimitaturdcci.Ang.pcr cundc Franc.Aret.in 
d.confi vt proccdat.qti fubfti.piz caufz fafta pupil 
lojcfTltftcta vniucrfitati. tta q» ccclcfia vcl alia pia 
caufienct in vniucrfum fubl^tuu. Quo cafupia 
caufa Eicilius admittcrct iure dircdo ex uciu pup. 



excludendo matrc n fi fa non cfTet vniucrfitati & 
nihil allc.Idco laf.vbi fupra,hanc limitationc repro 
bactquia crubcfcimus finc Icgc loqui.l.illa.C.dc col- 
Ia.aitcn'm fin^uIaritcrBal.inc.inGcnrf.dc eled.c^ 
paria funt aliquid ficri contra Icgc,vel fine Icgc.Re- 
ilat cr^o dccifio Ange.fimpliciter vera,cj> pia caufa 
filio pUjMlio vulgaritcrfubftituta.cx tacita pupil. in 
vulgari contcnta matrc pupilliexc^udit, eo mortuo 
in pupilLiri ztatc.ficuthatcr pupilH filius tcft.!toiis 
9; cam cxclu lcrct.tCtiJcputat Ban.in d.l.moribus. 
infi.inmatrctcftatoris pupillo vulgariter fubftitu- 
t j,vt matrc pupilli in 2taic pupillari dcfun6ti cxclu- 
dav^xcacita pupilljri,quia..bintcftatopuritrr fur- 
cedcrct pupillo,ficut hlius tcftatoris fratcr pupilli« 
vtin auth.di.'funcio.C.aJ Tcnyl. tu criaquia eif de 
paicabus,arg.d.I.iij.riF.dc lcg it.przftan. idcm tcnec 
Alcx.licct ab intcfbto matcr pupilliexcluderct ma- 
trcmtcftatoris auia pupilli,vt dida authc.dcfiindo. 
looEttidcm c(t".t,fcilicct per ucitam pup.ctiam decx- 
uanco fafiam matrcm cxcIudi,pupillo tcftator vuU 
garitcr fubllituilT t Titium,& cum graualfctpcr fi- 
doito.reftitucrc hzrcditaccm Cjio,iccundu Pau.de 
Caft.in d.l.in tcfto.C.dc tcfta.mil.pcr I.Titia Scio. 
f .Sjia Iibcnis.ft.dc lcg.ij.& l.alioJF.dc adimen. Ug. 
101 t Qiiartd przfumitur)& fic fufHcictcr probatur te 
ftatorcm voluiilc pTtacium pup. cxcludi matrem 
cz conditionc pnfonz matris & confiniiiium pcrfo 
narum,de quibuscxcludcdis tradatiir:vcluri fi ma*. 
tcrerat inimicatcftatoris,puta quia rc habucratcii 
aliquo fcholari vel fcriptorc^autalioadulccriu com 
mittcdo.& idc fi poif mortc vxor tcftatoris aliquid 
inhoneftu fccillet.vt no.gl.& Doc.in I.fidcicommif 
fum.C.dc fidcic6.& l.fbrorc.C.dc his quib.vt indi. 
& laf.in d.l.ij.<r.de vulgar.& pup.Iicct AJcxa.in hoc 
vltimo aliud dixcrit,qn poft mortcm vxor teftato» 
ris inhoncftu commiiit.Idem cflct fi matcr no efTet 
capax ad ^ucccdcdu,& fic filio fucc.derc no poiTct: 
vt quia fortc non paiit tutorc filio fuo pupillo infira 
tcmpusiuris,vcl fortc fiicccdcre no vult, vt fuperius 
dixi.Inhiscin caiibus fubftitui*vulf^ariscx pupilia 
ri tacita macrcm cxcludit,cx voluntacc tcftatoris fal- 
tcm przfumpta,& pupillo luccedit,n6 folum in bo 
nis patcrnis,fcd aia in bonis pupilli vndecuq; quz- 
fitis,ac li cxprcilc fjiflct pupillaritcr fubfH. fccundu 
Bart.pcr illum tcx.indiftindc loqucntc,vt d.l.fcd ir 
plure$.>.ad fubftitutos.vbi ctiam hoc tenct AIcxiF. 
dc vulga.& pup.alias autcm fubftitutus cx uli uci- 
u vulgari exprciTa cotcnta non fucccdcrct, im6 pcr 
matre aut alias perfonas fupri cnumeraus exclude- 
rctur:quia vtdidumcft,taciupupil.fubvulgari ex« 
101 prcfla matrcm non cxcludit. t fccus autc cfut in pu 
pillari comprchcnfa fub brcuiloqua,quz inatrcm & 
fupradifhuexcludit pcrfonas,(ecijdu Bar.in dJ.Lu* 
cius.if.de vuiga.& pup.Nam liccttalis fittacita acci 
picndo cxprctlum fpccialiter,umen cft cxprcfla gc- 
neraliter,vt plene habuiftis fupra In matena vulga- 
risinii») princ.aruc.& vidchitisIariusinftaintraA. 
brcuiloquz.Idco dicit Bal.in I.precibus.in fi.Qi bre- 
uiloqua habet in finu fuo pup.direda. Homoenini 
intcrdu plas fignificat quam loquatur , & qtiq; plus 
portat in pcra \ in manu.£t hoc vcrum ^ pupillaris 
contcnu in brcuiloqua matrem excludit.qii hiit fa« 
&.% fimpIicitcr,puta,vot inuicc fubftituo.fccus fif» 
f^acflctverbisnegatiuisconuenicribus vulgari, vt 
quia tcftator inft.duobus filiis pupillis.dixit, fi alter 
veftru hzres non erit,vo$ inuicc fubftituO. Q^nii 
tuoc pupillaris c6tcma fub tali brcuiloqua ccnfttur 
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omnino tacita:& fic no matrc,patrc ncc fratrcm cx- 
cludcrct. lu fingul. dcciduntBarto. &: AIcx. in I.in 
tcft3.C.de tcfta.milit.& lafon in d.l.prccihus. x viij. 
C0I.& inl.j.iiij.coI.in fin. ff.de Tulp.& pupil. t Prx- 
terca fcirc dcbrtis,cf> pupillaris cotincri no pot< ft in 
brcuilcKjua.niri Hacduobus filiispupillis in potcft.itc 
teftjtoris conftitutis omnino paribus. l.ij. & 1. quan- 
uisC.di' impub.&aliis fubfti. Qiipcafutalis piipil- 
larisfubbrcuilocjuacotenta matrt excludirctdupli- 
d rationc:tum q.a no eft omnino tacita , fcd cxprefta 
vcrbis gcncnlibuSiVtdidu eft : tum aia quia verid 



compcdiofa,fccnndum Bart. & plen^ videbltis infri 
in matcria compcndiofc fubfttr. Vndc rcftat, cj. fub- 
ftitutio pupillarisparrim r.icira, & parrim exprcfla 
<Hioadvcrba qualiseft pupillaris in brcuiloqua aut 
compcndiofa contenta matrcm excludir. Er idero de 
partim racita & partim cxprefta quo ad cafus.£t rario 
eft, quiaficcftarorvoluir marnm cxcludi in vnum 
cafum,fciliccr fi filiu$h«rcs erit , & infra pupillarem 
«tatcm dcccftc-rit,cadc rationccx conicQurata mcn- 
tc dcfimfti voluit cam cxclud! , fi hxrcs ncm erir , & 
infra pubiTcm arrarcm dcccflerit fccundum Bar.in d. 



militcr prifumitur tcftatorc voluiflc altcrum filium 105 l.moribus.vij.col.in f^.vcrfi.vItcriusquiro.tQii^r- 
pracfcrri matri pupilli prxmoricntis, arg.I.cu acotifsi tut cfFcdus pupillaris fubftit.cft, pater fubftitucn- 



mi.C.dc fidcico.Si autem brcuiloqua fieret pcrfonii 
impartbus,puta duobus filiis.fcilicct pupillo & adul- 
to, vclduobus filiis, vidclicet pupillo in potc-ftatc 
c6ftituto,& altcri pupillo cmancipato, vcl m arroga 
tionem dato hzrcdibus inftirutisinuicem fubfti. riic 
intalibrcuiloquanoncoprchenditur pupil.fi.d vul- 
gagarisquzad tahzrcdicatccxpirat, vtd.l.quanuis. 
& l.poft adita.co.tit.nifi probari polfct teftarorc qui 
milcs no crar,fcd paganus,voluilTe pupill ircm com 
prchcndi,quo cafu licc t in pcrfona pubc: is ft u aduiti 
vcl in poteftatenocoftiiuti non coprehcndarur nifi 
fola vulgiris,qur folum ci coacnire porc-ft.r^men in 
pcrfona pupilli inpotcftatcconftittiti inbr.uiloqua 



dofiliofuopupillo, facitfilio fuo harredcmfuum & 
neccllarium qucm libi facit,vtd.I. moribus. f. prius. 
in fin.& l.fcd fi plurcs.jf.quos pofium.fF.dc vulga. & 
pupil.quod cft not.quia cx hoc fcquitu»,c}> fi parcr fi- 
lio pupillo pupillarircr fubftituar alium fuum filium 
ciui poftca mortuo pupillo dcccdar antc agniram fub- 
ftir.cxiftcntitt fui bxrcdis in illo pnpillarittr fubftiru- 
to opcratur non foium patemx hzrcditacis cranfmif 
fionem ad quofcunquc lixrcdcs «iam cxrrancos. fcd 
criam hzrediticis pupilli fecundum Bart.in d.l. mori- 
bu$./.j.in fi.& plcniusin I.filiusqui parri.tF.de vulg. 
& pupil.fubftir.& plenedicam infi-i in vcrbo,Mmr« 
itaq^ ufijxvrt, ij. tradando matcriam tranfmiffionis 



contincbitur pupil.poftquam probaror tcftatorc ita 106 h5rcditJti$.tN3m licct hircditas fratcma non traf- 



vo!uirtc.& fufiicit hoc probarc pcr conic(.'lurjs,qua$ 
vob's dc proximo dcclaraui,quibu$conic<5hiris pro- 
bati$,vcl altcra ipfaru fub brcuiloqua pcrfonis difpa- 
ribusfadi pupillaris c6prchenditur,pcrtcx.in I. iam 
hoc iurc.fF.dc vulg.& pupil.& d.I.intcfto.C.dc tolla. 
mili.Ettalis pupillariscritnon tacicafcd exprciTafc- 
cundum Rapha.FuI.& Pau.ibi.& per confcques m* 
Kcm excludct & ca^tcras antedidai perfonis pupil- 
loantc pubcrt.itcm moricnte. Nam licct Angcl. & 
Ludo.ibi in d.l.intcfto.dicaiu talcm pupil.cflc tacita 
cdtri comunc opin.tamcn omncs coucniunt,cp pro- 
ptcrcoiccSuras probatas mitre cxcludct,fccudu I.if. 
ibi.vij.coI.Si autdtalis brcuiloqua hiillct pcrfonis dif 
paribus pcr milircm faft» ,& probarct pcr coicdu- 
ra$,c}; Toluit fub cadcm comprchcndi pMpillarcm,ac 
matrcm pupilli cxdudi, lunc tilis brcuiloqua pupil- 
larc coprchcndcret in pcrfona pupilli : & in perfona 
alteriu$,fcilicct adulti vcl cmancipati comprchcndc- 
ret non pupil.quia illi ficri non poti ft,cum quo non 
concurrunt qualitatcs in pupillari rcquifitr, Idco c6- 
prehcndct fubftit^nilitarem in perfona iliius,qii x du 
rabit poft adita hire. Et in hoc cft priuilcpatus mi- 
Ies,Qi in pcrfona illius cui pupillari$ coucnirc no po 
tcft bnuiloqua contincat milinrc» vbi jlia^ non con 
tincrctnifi vulgarc. Etficprobara volunnrcmilitis 
in his duabus pcrfonis imparibus.vlrra vulgarcs in ta 
librcuiloqua contcntaslocu lubcbutdux fubllitu. 



mittatur cx porcnria fuicaris.l.quoniam fororcm. C. 
dciurcdclibc. ramcnfallirquando h.xrcditas fratcr- 
na dclata cfFci cx fubftit.pupillarirquoniam idem ruc 
iudicatur, quod dc patcrna, fccundum Bart. in I. fcd 
fi plurcs. j.quos poffum.fF.de vulp.& pup. quem ibi 
fcquitur Imo. & cxccri Dod. & Salic.in d.l.fi tcfta- 
mcnto.C.de impub.& aliisfubftit. Plus dicit Birt. in 
difto. jl. quos podum. cpctiam fi patcrfiliopupillo 
vulparitcrfubfticucricquo cafupcr dacionctalis fub- 
fticuti toUitur ius fuitatis , & fi1iu< de neccflario cffl- 
citur hxrcs voluntarius.l.fi filius hircs.fF.de libcris & ' 
pofthu.Tamcn potcft filio pupillarictrfubftitucndo 
faccrc fubltitutu hxrcdcm fuuin filio & ncccflariumt 
vt illc fubft. mortuo pupillo moticns antc agnitam 
fubftit.harrcditariam tranfmittar adquofcunque,per 
illumtcx.indiftincic loquctcm in difto.^ . quo$ pof- 
fum. Quinimo fortiu$ dicit Ang.in d. I. quoniam /b- 
rorem.& in l.qui duo^tt.d.dc vul.& pup. cp ctia idc 
cllct quo ad patcTni hxrcd.tranfmiffionc dtlatx im* 
pubcri in cafu didx.l. qui duos. videlicct qn tcft ator 
halKns duos filiosimpubrrcs dtxit,c}> fi ambo dccede 
rcnt impubcrcs.Titium fubftitucbat. quia tunc mor- 
ruo vno cx impubcrib» hircdirarc paterna no adita, 
no vcnicr ftatim Titius , fcd alius fi-accr impubcs iurc 
tranfmidionis fibi fidxcx potctiafuicaris. qacunc 
dicicur fupcreflecx pcrfona qux ex prifupra mcntc 
ttft.irori$nabet cxcludcre fubftirurum.Facirfccundu 



diredx inxtjuales^fcilicctditcfta pupillaris in pcrfo cum.l.qui duos.Edercb.dub.qnod eft fin{;u.fecundd 
na pupilli,& Jircftamilitarisinpcrfona maioris,vcI 107 Alcx.ind.Jf.quos poflum.qui fiquit Ang.tHtintcl- 



emancipati,vc d.l.in rcfto, vel militaris in pcrfona v- 
triufq; fccundu aliquos& non bcncrfcd vbi brcuilo- 
qua pcrfonis imparibus fafta cflct pc r paganu , non 
continerct nifi dua$ vuleares, qux xqualitcr vtriquc 
poflunt coucnirc. & ^oata tcitatoris voliitatc vltra 
vulgarcs contincrct in pcrfona pupilli fubftit. pupil- 
larcm,vt d.l.iam hoc iurc.fccudum laf. x.col.vbi fii- 
pra,dcqiiolatiusvidebirisinfrlin matcria brcuilo- 
T04 qu.T fubft.t Et qucmadmodum pupillaris concenu 
in btcuiloqua marrcm cxcludir,cum non firomnino 
ucita,fic erit cdam in pupillari fubftitu. contcnca in 
Tom. a. 



Iigatis,cp iure futtatis fr.ntcr fubftitutus elt hxrcs fuus 
&atri fuo pupillo quandiu durat eius primzua condi- 
tio.fi autcpoftmorttpatris tcftatoris &antemortc 
fuifratris impubcrisdcdiiVct fcin arrogationcm al- 
tcri, ira quod temporequo cotingir cafus fubfbtutio 
nis rcpcrirct fc in potcftatc arrogatoris, noncflct 
fuu$ & neccflarius hzresfui fi^atris, vt tcnctglo.qui 
ibi firmat Ang.in I.iij.^. apcrturi.tF.de hcrc.infti.pcr 
l.fub conditionc.ft.de libe. & pofth. fupcr quo Imo. 
in dido.^.aperturzxIegater dicir, q» fi frarcr ille qui 
fc dedit in arrogationcm alccri , fiiit nedum fubftira- 

ft' ij tusjfed 
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tas,n'dctiaminaliquapartccoh;rcs<iai9 impub<.ri, nctnproptcrciusimpcdimcntum tcnandiiaSa dic- 
& partJ illja>iiucrit,nunpu(r.t pupilUrJ j patrrna rat.itadicit{;l.in(l.l.moribus.& Gul.dc Cug.ind.l. 
fcpiMtc iI:ui.lo fc .iht.ri in arrogationc , idco a Jhuc prccibus.& Bar.in d.l.in pupillari.quos ibi fcquitur 
crit fuus hxrcs tiratri pupillo,pcr l.quiJam culogio. ii^ Ak xa. t Et onus ptubandi,:^ hzrcs mortuus tucric 
ad ii.C.dw- iurc dclib.cu quo trafit ALx.in d.i(.quos pubcs vcl impubcs:incubit ii,c]ui in maiori vcl mi- 



io8 poflum. tposTREMo vidcrc oponct dc lcpti- 
mu tk vltimo princ.artic.fcilicct qualitcr fuiiatur & 
cxtinguatur hzc pupillaris fubd. £t dico fccundum 
doitrina Bar.inl.tnpu|>illiri.iF.dcvulga.& pupil.cp 
hzc fub(l.quindo<]', dcHcit ab initio,put3 quia deli- 
cit aliquid dc fubilantialibus in ca rcquifitis, dc qui- 
busdiCtu fuit fupra.in quarto princ.artic. Quadoqi 
dcHcit,& finitur cx podiado.Et iHa cft roatcria no- 
39 Ilra. t Subftitutio cnim quar ab inicio fua clTcntia- 
lia habuit,nniturqu.ituormodis. Primo cx pcrfo- 
na tc-ftantis fcutcAamcnti.Si-cund6,cx pcrfona fub 
flicuci.Tcrtio cx pfona cius cui fafta c-ft fubditutio. 
Qjnrto cx ipfafubllit.PrimodcHcit rationc pcrfo- 
na: tcftantis fcu tcftamcti,vt puta fi tcftator fiiit dc- 
portatus.quo cafu irriutur cfus tcAamcntu.l. (t quis 
fil'o.^.irritu.ft-'.dciniu.rupt.tcft. vdfcccrit altquod 
tcftimcntu p6ft:quia tolhtur primum.l.fiquis cum. 
in tin.ft.dc vulg.&: pupil.Idcm fi tcftamcntii fail ru- 
pcum pcr agnationc pofthumi.l.fi patcr filiu.ilio co. 
titu.hodic tamcn rcmancnt tabulx pupillarcs rupco 
tcftamcnto agnationc pofthumi prxccriti. pcr auch. 
cx caufa.C.dc libc.pra:tc.& dixi plcnc fupri cod. fu 
pcr vci\yo,f»etdt uftAmtta rchn^iitHs.'].\nx%s\).Sc 
vlci.limic.& tctigi fupra in vij.huius fubftitu.rcquifi- 
to in tinc.Idcm fi hzrcditast>.'ftatoris n6adeatur,vt 
d.l.moribus.j(.adc6.quoniam tunc pcritfubftit. niil 

' fuftineatur pcr cdidum,li quis omif.cauf.tcft<mcn. 
.Vil ni(i cxiftcntia fui hzrcdisop rcturcofirmacionc 
fubfti.pcr l.fi lilius qui pitri.tl.dc vulg.& pupil.Eo- 
, dcm modo tinitur,ii tcftamcntu rumpatur in totum 
pcrqucrciaminorh.tcft.I. Papinianus.Jf.fcd ncc im 
pubcris.fF.J.- inofilc.tcfta.fd hodic confcruatur pcr 

iiodiftamauthvntic.cx caufa.t Sccundo principalitcr 
iinitur cx pcrfonafubftituti,puta fi no rcpcritur ca- 



nori zcacc fuam fuiidat intcntionc.I.ii minorcm. C. 
dc int 'i^.rcfti.mino.fccundum Salic.in l.fciant.C.dc 
legiti.hxre.& Ang.in /.tin.vIti.col.infti.aif Tcnyl. 
Secundo,linicurpcrcucntum alicrius zcatis pupilli 
pcrtcftatjrcntax3t.T.vtl.fiita.tf.dc vulgar. & pup. 
£t int.lligac'S p ccft.ncorcm caxatz intra xiiij.annos. 
Nam potdltcfta:orfubftit.limitarc brcuiori tcpo- 
rc:fcd non ainpliarc,(_]> c):ccdat pubcnatc,ciim ctas 
pupillaris fii dc forma fcuquafi huius fubft. vt vidi- 
ftisfupra,fccudum lafon.in d.l.in pupiliari. Tcrtio 
finicurcapitisdiminutiuncniiiiima ipfius pupilli tf. 
dc adop.l.ncc ci.J(.coru.puta fi pupillus cui pupilla- 
ritcrfucrit fubftitiitri,datus fuccit in arrogacion m 
alccri,vc habuiftisfupra,in iiij.princ.arti.in v.rcqui- 
fito.Tamcn lic.t hoc cafu ipfo iurc iiniatur fubfticu. 
anamcrcmanccincifrdiu v.ilida,qiiia hzrcdicaspu- 
pillidcbctcx ftipulacionc fabftituto autaltcri qui 
ei fucccdcrct,ii adoptiofada nondlct.l.nonalitcr. 
& l.his vcrbis.if.dc adop.& infti.dcadop./. cu autc 
impubcs.Sccus cflct,!! pupillus patrrctur maximam 
cap cis diniinut^onc, puca quia doli capax dcliquic, 
& dcportatusfuit,vcl fcruus pccn^cifcdus^quiatuc 
in totii acin cffc-^u & pcrpctuocxunquitur fubfti- 
tutio:& ratio diifcrcntiz cft,quia arrogatioiicin fa* 
uorc pupilli,idcu pcrcanon tolliturcncdus ftbftt. 
fd dcportatio tcdit in cius damnu proptcr fuu dcIL- 
dum.Mcriiotollitomniaquztcndunt infui fauo- 
rcm,intcr quz cft pupilljris fubftit.fcd non tollcrct 
ca,quz tcndunt in fui grauamcn: idco non cxtinguc 
rct hdcic6mif..ib co rclidu.l.cx Bido./. cx fado.tC 
ad Trcbcl. Na talis fubftinitio iidcicumilTaria tcn. 
dit in onus & grauamc iilij, & commodum altcrius 
fcilicct iidcicomifriiij & icftatoris,qui nondclique 
rut.Ideo Jrportadonc iiljj crauari no {initur,vt ibi» 



ax tcciworcmorcis pupilli,vt I.fi is quihzrcs.if. dc & in I.Statius.j^ .Cornclius.if.de iui^iifci.ita clcgaccr 
izrc.in(ti.quod cft vcrum,li non in tocum capax: (1 113 dccidic Banul.in d.l.in pupill.iri. T Prjrtcrca iinitur 

hzc pupillaris fubftit.fi impubcs,cui fada cft,mona 
ftcrium ingrcdiatur.& antc pubcitatc profcllus (uc- 
ric ex difpcnfacioncpapxiquocafu pcr profcfsionc 
cificicur intcftabiIis,authc.ingrcfsi.C.dc facrofand. 
ccclc.fccunduBar.ind.l.in pupillari.vIt.coI.Etquia 
ctia monaftcrium habctur loco filij, fccudum comu 
nem opin.in ca.in przfcntia.de probat.Idc o (icut (l 
habcrc t libcros in ztatc pupillari cxpirat fubftitu.st 
infiadicef,ita ctia inpropoiito. Quod vcru intclli.. 
gatis,ii cft ingrcftus riligioncm qui habcrc potcft 
propriu in comuni. Si auccm ingrtflus cftc t rdigio- 
ncm mcndicatium,quz propriii haborc n5 poccft in 
particulari aut c6muni,vt inclc.cxiui.de vcrb.iigni. 
tunc non cxringuitur fiibftic.im6 ctfcdum furtitur^ 
pcrindc ac ii pupillus mortuuscflct naturalitcr , pcr 
not.pcr Cyn.in auth.ft qua muIicr.C.dc farrufand. 
ccclc.& Bar.inl.j.vlt.col.if.co.tit.quia vbiiJcmopc 
ratur mors ciuilis, quoJ opcratur naturalis, tunc dc 
vno ad rcliquum proccdit argumcniu.I. Dco nobis. 
C.dcc-pif.& cler.& inauth.dcmona.j^ jllud. vcriic. 



vcro ciTct capax in pattc,& in partc non , puta quia 
filius naturalis tantum qui patri no potciuucccdcre 
vltra vnam vncilitunc fucccdit pupillo fratri tuo in 
omnib'bonis pupilli,fcd n6 in bonis paternis vltra 
portioncm a Icgc taxatii:idcorc(iJuum dcbctur fuc- 
ccJctibus ab intcftato.Similitcr li l*purius filio tefta- 
toris pupillo fratri fuo fucrit fubft:tutus,nihil captrc 
poccft dc bonis tcftatoris patris fui, cum no vitio & 
culpa fui iit capax, fcd vitio & culpa parentum, bo- 
na patcrna dcbcntur fucccdcntibus ab intcfta.fccun- 
dumBar.Bal.& comunitcr omncs in I.auFcrtur.it.j. 
i£dc iurc tit'J.& plcnius iii l.fi.iij.col.tf.dc his quib. 
vtindig.& Bal.in I.j.C.dcnatu.lib. Scd bona pupil- 
li,cui ipurius cius fratcrfijit pcr patrc comunc fub- 
ftitutustali fjiurio peruncbunt: quia licct bonorum 
patris iit incapax,non tamc prohtbctur fratri fuccc- 
dcrc p^rpupillarcm fubftit.quz dicitur tcftamcntu 
filij.vt dcciditur in I.ii is qui cx bonis.ft'.dc vulga. & 
pupil.vbi Batt.& AIcx.& dixi fupra,in primo huius 
m fubllit.cftl-(5tu.tTcrti6 principalitcr finitur cx p< r- 



fona pupilU cui fada cft fubfti.& hoc mulris mo Jis. iiiiautcm.fccunJum Imo.hic,& in dida l.in pupilla 
Primo.aJucnicntc pubcnate.vt dida l.inpupillari. ii^ri.tSi autcm puj iilus oblatus fuifVct monaftcriopcr 
if.Jc vulg.& pupil.idcft.quaprimiim attigitvhima parcntcs, cumcx hoc non iitprofcfsioni obligatus, 
dlcm quanidccimi anni.l.qua zutc.tf.hoc riiu.Nam quin pocniterc poisic,vfq; ad annos difcrcuonis ca. 
poftcjuameoccmporc pupillus incipitpolfe ccftari, ciim fcimus.&cap.fignihcacibus.dcrcgula.tunc pcr 
coipfodclinic fubft.pupilUiis,qux in cius pruuifio- ule ingrcifum non finirctur fubftitutio, cu intcrim 

ipfo iurc 
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ipfo iurc no tcncat inprc{rus.c. bcncficium. dc rc-g.in vu!g.& pupil. Q^art^ principalitcr finitur rubAira- 

vj.Et Cic firmamanctfubfti. pupillarisfccundu Imo. tiopupillariscxdcfcduipnus fub{Vitutionis,vt fi fa- 

& Alcx.in d.l.in pupillari.Itcmfinif fubfHt.fi pupil- fta fiiit fub conditionc cxtrinfcca, idcfl cxprcfla in 

luscui faftacll fubftitutio .libcros infi-a pupillarcm tcflamcnto.qua:dificit.l.fcd fipIurcsinprinc.fF.de 
acutc fufcipiat.l.cx fado.in prin.tK dc vulg.& pupil. "7 vulga.& pupil.t Nam ctiam fi antcdcccdtrci, fub- 

fccunduBan. ind. I. in pupillari. qucm ibifctjuitur flitutus, fpcm fubltitutionis ad hjcrcdcs ctiam fudS7 

Ang.pcr rationcm.l.cum ajutifsimi.C. dc fidcicom. difccndcntcs non tranfmittcrcti quialicct I^xrcditas' 



Nam vbi malitia fupplct a:tatcm, pofsibilc cftin pu 
pillari xt.it~ ^crcarc & fufclpcrc libcros. c.dcillis. 
dedcfponfa.impubc.imoglo. in fumma.inca.(]uod 
intra annos xx. q. j. rcfcrt qucndam pucnim noucm 
annorumfuam grauidalfc nutriccm.allcgit Grcgo- 
rium hocdiccntcm in dialogoqucm ctiarcfcrt loi. 
And.tn c.pubcrcsdc dcfpon. impub. & in c.fi.dc co 
quicoj^no.confangui.vxo.fuz.Iicct Franci.dc Zaba- 
rcl.Cirdi.dicat in c.j.dc d,.Ii.puc.<|> fa:pc Icgit in dia- 
logo Grcgorij,fed non inucnitillud didum. Paritcr 
rc&rt Htcro.cpiftola Ixxv.ad Ditanum, q> Salomon 
& Achaz in xj.xtatis anno libcros procrcarunt.& tj» 
cum quardam mulicr nutricns filium expofitum cum 
co fe inpurgitaflct, induxit puerum rllum \). aunorii 
ad cocudum.Hofti.vcroind.c.fi.dicitnonfoIum vi 
dinc in foemina.fcd ctiam in mafculo,*]» in artatc pu- 



qua: fcmcl cx fubftitutionc mortuo pupilto dcbita; 
fuictranfmictatur proutdixi fupra in quarto & vlti- 
mo crtcftii Iiuius fubft.tamcn fubftituto praemoricn- 
tcipfipupillo vcl poft puptllum ante conditionctn 
nontranfmittit fpcm fubftitutionis, ctia ad proprios 
dcfccndcntcs, vtd.l.fcd fiplurca.jf.j. facitl.fi cx plu- 
ribus.ff.dcfuis & legr.hzrc.& idcm cft infubftitutio 
nc rcciproca.I.Lucius. jf.fin.flF.de vulg. & pupil.& in 
fidcicomiilaria, vt fpcs carum no trafmittatur etiam 
ad dcfccndcntcs.l.vnica.^. fui autcm aliquid fub cd- 
ditione.C.dc cadu.toIIcn. & cftglo.fingularisin l.j. 
Cdc his qui ante apcr.tab.pro qua cft cafus fccundu 
Dod.in l.cum virum.C.dc fidcic6.& l.hxrcdcs mct. 
^.cumita ff.ad Trcbcl.licct glo. volucrit contrarium 
in l.is cui.fr.dc adio.& oblig.cp imo difpofitio codi- 
tionalis tranfmittatur ad libcros, fcd non cft vcrum 



pillarigcncrarctfilios naturrk-s.quamuis lcijitimos fccundu Bal.& Alex.inl.cum cx filio./.j.lF.de vulg. 
tantum fcilicct adoptiuos habi-rc non poflrt in tali & pupil. t Idco ius fcu fpcs fubftitu. pupillarisnon 



attateconftitutus, inft.dcadopt. f, minorcm.rcftac 
«rgo.tpfubftitutio pupillaris finiturpcr natiuitatcm 
Iib:Torum:quia qucmadmodum fi ipfc impubcs mi- 
ior fuiirct,& tcftamcntum fccilfa , talc tcliamcntum 
rumpcrctur a^natione poftlurmi prxtcriti. ij. C. dc 
bono.pofl".contra tabu.& l.j.& i j.C.de pofth.ha:red. 
inftitut.& paritcr rcuocatur& cxtinguiiur donatio 
priusfadapcr fupcrucnientiam libcrorum. Dc quo 
pl-nc pcrBu.inl.Trtia.ff.delcga.rj. ficctiam rumpi 
<lebctlubftitutiopupiIlaris,qur diciturtcftamentum 



vcnit in confifcationc bonorum fubftituri,cum in ca 
non vcnianciura flrtura.I.ciusqui apud./.j.f^".co.& I. 
fimandauero.f.fscuius.ff.miiidari. & cft gIo.no. in 
I.nam ad ca.ff.dc condit.& dcmonft.dc quo videaris 
Bald.in I.ij C.dcbon.profcrip. & rnl.cx fafio.& ibi 
Alex.fF.dc vulg.& pup. jr.fin.& dixi fupra fupcr ver- 
bo &vxortmmmine AdtU.\n quinto anic.fucccfsio 
numab intcit.vidcaris cafum mirabilcm & ftupcndu 
inquofpcs fubftit. tranfmitritur fubfUtuto pra-mo- 
riente antc rmplcmcntum coditionis ,qucm fcripfi 



filij:& ita criam tcnct Bal.poft Gulian difta I.prcci- fupra co.in verb. & fobolrs quam gcftabat in vtcro, 
bus. Nam alias fcqucrctur cj» hatc fubftiturio 6uore iip in fin.t Et hoc vcrum,c}> fpcs fubllrtutionis non traf 
filij pupulli rndufta odium opcrarctur , fctlicct libc- mitritur ad hrrcdcs fubftituti prxmoricntis , nifi cf- 



ros pupilli, quos plufqui fi ipfum diIigit,cxcIudcdo» 
quod dTct contra 1. quod fauore. C. dc Icgi.idem tc- 
netBal.in l.hxreditatis.vcrfi.truarta dirfcrentia.& ibi 
Fulgo.C.de impu. & aliisfabitit. & in 1. ntfc cnim. jf. 
w corum.tF.dc adopt.vbi fingularitcriftud didu, t fci- 
licctquodpcT fufccprioncm libcrorum finitur ha:c 
fubftitutio.limitauitdVe vcrii , vbr impubcs cui fafia 

eft fubftttutio , fufcipcr« filios naturales & Icgiri- 120 in j.prin.arri. huius fubftit. t Eicodcm modo traof- 
mos,fccusfinaturalc$velfpurios.Qiiiatuncnon cx- micritur fubftit. vbt habct ius accrcfccndiannexum, 
pirat pupillaris,fcd bcnc cxpirarci fiJcicommilTaiia. & no traftatur de prxiudicio alurius tcrtij : quod ell 
l.ccncra!itcr.#.cum antcm.C.dc inftic.& fubftit.mc- quando ibi non cft alius cohxrcs vcl fubftitutus , de 
lius»acitI.cxfa6lo.J.fiquisrogatus.lF.adTrcbcI.Ec ^^cuius pra:iudicio agatur.f Vcl fortc fubftitutus re 



fent fibi harrcdcs iudicio teftatoris, vtputaquiatc- 
ftator illi fubftituto cos fubftitxtcrat. Quo calu ad il- 
los hiresiudiciotcftatoris vcnicntes bcnc tranfmit- 
tcrctur fpcs fubff .vt l.coha'rcdi.jf.j.& ibi Bart.in l.pa 
tcrfamil.fF. dc vulc;. & pup. nifi fubftrtuti fiiifT nt (ub 
condirionc,quz dcf^ciilct: quo cafu ad cos fpcs non 
tranfmittcrctur.l.qui h3bcbat.iIIo co.iit.& dixi fupri 




nuslcgirimc natus quandoq; pollct 
ab intcftato fuccedcrc patri,tamcn contra tcftamcn- 
nim nunqui admittitur pro qua facit tex. not. qucm 
Ufi ibi pon Jcrat Bald.inl.fin. C. de naturali. libc. t Ex 
quibus fequitur, tj.valctfubftitutio pupillartsfafta 
hliopupillodcfurspropriislibcris nafcituris adin- 
ftar cxcplaris,pcr dida l.humanrtatis. fccundii Alex. 
in dida.Lin pupillari,in fi.ff.dc vulg.& pup.& etiam 
dc quocunq; alio fafta fi fine libcris in xtatc pupilla 
ri dccclVcrit,fccudum lafo.ibi rn fi.qui allcgat Raph. 
Cum.i.ficconfuIui(Tcconf.clxxxj.rncip.proponicur 
quod Bartholomxu». Pnctcrca finitur fubftitutio e- 
mancipaoonc pupillt , fl ante moncm patris pupil- 
lusflierltcmancipaius. I.cohxrcdi.^.ciim filia:.ft.dc 
ToiiL 2. 



hircdi.& Fal.& in l.quihabcbat.fF.dc vulg. & pup.] 
icx.cftfingu.fccundum Bart.& alios ibi.in l.qui pa- 
trt.ft*.de acqui.hfre.quem idcm Bar.dicit cfVe fingula^ 
riflimum & ad hoc mirabile in d.l. vnica. f. fi autcm 
aliquid fub conditionc.C. dc cad.tol.iIla tranfiniffio 
non vcnit pcr ius fubft.fcd pcr ius accfcfccndijvt cla 
dccidit Bart.ind.I.qui patri.cum ius accrefccdi fit 
fui natura ad hzrcdcs tranfmiflibtlc, q.a rcfpicit por- 
tioncm & rcm.l.hxc fcriptura.j>.fi.ft.dc condit.& dc 
monft.& fubftitutio rcfpicit pcrfona : idcocum pcr- 
fona fubftlturi finitur,diAa l.fi cx pluribus.ft'.dc fui« 
& lcgi.hirc.nifi iunSa fiicritcutn iureaccrcfccndi. 
vtdida l.qui patrL ctlain conditiondis fubftit. 

flr iij tan^ 



Repe.cap.Raynu.Gul.Benediai. 

iunfia cum iurcaccrcfcemli iranfrnittinir. l.qaicK fUriterfitbfiitMtTt. 
duobus.in prin.tF.acacviui. hzrc. fccmdum Bart. ibi 17 ExemfUmnonrtfiiifii^MUJUumfHbm. 
UC.Si Doa.in l.qui plurcslibcros.ff aewulg.& pup. 18 ExtmpUruntnrt<iutnt eHmcHtjitmortMttJUfrttffi- 
dc fidcicommif. aatcm fubft.an tranf.niKatur,vidibi mru,fcd^Hi>dn5fttr,c^fHrm tn *Utr,m pMtJU- 

lisplrncinfrico.inmitcria fubft.fi Jcicommiiririx. ttm.drnMmt.iy. /., 
»» + Et fic cft finisbuius ciuotidiani fubft. coniraqua io ExtmpUru fcut & pMpiSMnt rtjHtnt qnod f4ttr ftbi 
& totam cius mnv.Tiam arguitur vnico mcdio. & vi- primfuiuttttpamtntum. 
dciur (» hic pupillaris fublHtuiio fit contra omncm it ExtntfUritfien non fote^l^iUo exktredMo. 
iuris difpofitioncm:Ccrtumcftcnim,qui>dtcAamc- « Fitriofm Mfropter dcUanm Mntta comm,JfHmfoJfitfif 
tum non dcbct dep. ndcrc cx alicno arbitrio.alias cf- S»" veUxh*red*n. 

fet voluntas captatoria.l.captatorias. C. dc tcfta. mi- 15 F^tricfm h^bcturpro mortHo. 

lit.quintmbipfcfiliusdcconfcnfupatristcftari non 24 C4i4«rr^««ir/ ...... 

po(ret,nc cius tcftamcntum dcpcndcrc vidcatur cx ar 15 'DAmnAtofapfHm tcctdett.efitnMrbttrto tHdtcufe,ffMm 

bitroaltcriud.quiinpotcftatc.ff.co.&l.fcnium.Jf. "^*"'"''- .,^ ,, ,. ,, , ,. 

fi.Cqui tcfta.fac.non polV.& diii pK nc fuprl co. fu- ^6 FHnofm ^mdfitempore dtlHcidi tnterMMlUdtltmjHM. 

pcr verb. MUtrem infHftrCltrMm.Ccl fubftitutio pupil 27 S.xempUm rei,H,nt 4du,onchtrcd,tMtuficmfHptlUrtt. 

laris,qur(vt vidift.s,)diciturtcftamctum fiIij,omni. i3 ExepUruMn couemMt cMpHftUArtmwudofrocrdtndt. 

no dcpcndct cx alicno fciiicct psms arbitrio.crgo ^9 FxempUnter<,mfof,mf^r.,fifHbft^. 

valcrc nondcbct dciurcflc fic dctota ciusmateria jo FMnofifiJmmvnHmMnfAttrit futfittHMt aUjt fritentu. 
iiivana&inutihsdcnihitofcruicns.tScd hocnonob- &nMmt.\\. , 

ftantcdicoha.Kfubftiturioncmfarcvti!cm,& nunc J^ FrHtruMfftlUttonesnitlevemai . tx AUeroi4>ttHm 

aiarccomumapprobatam:namIicct vltima volun- tJfUtere. 

usf.tnullaexalicnodcpcndcnsarbitrio: vt didal. JJ FHnofipMertxtrmteHmfHbJUHen.PotmAtrtmprMtmrt, 

captatorias.atumcnilludcft vcrum, nifi ftatutovcl J4 ExemftHnttHcaa^jHAndclocHmhMbeMt.&nM.^^, 

cofuctu Jinc approb3r«ur.& fic ficri pcrmittcrctur. J<5 exemfUmt*c,tA prob.,u. 

Nam cum fucccf.ionc» fintdc iurc pofiriuo , faitem J7 ExcmpUmf*npH e.y:prefa.&pMrtmucttM. 

quoadrittilum, vt plcnc habuiftis fupra codc fupcrJ» ExempUman conntntM 'f^fFf^^'!^'^^;. 

ycthoXt^MmtmMm\i\^Vii^ymsc\^^m<iCon^^^^ 

potcft rup.r his contra rc.uias luns pofitiui difponc- 4° ^'^TtrnMf.ttM ajhmIu fMtentM tnexcfUnfHbfittMt. 
icprout vult & cxpcdit, ficui &aum fiiit in hac fub- 4« ^•^" '^S^'' c,HMmf<zmmM. 
ftitutionc,quxIiccidcp.nd.atcxalteriusfcilicctpa.4i^''^«"*'*/'/''^^^^ ^ , . ^ ^ 

tris arbitrio.tamcn confuctudincfuit inucma , & dc- 4J ^>*'^f' 'l^t^FrtmfMnMmtmu uJUmtntumfect.fifMtn' 
mumiurcRomanorumciuiliapprobata,vtd.l.mo. fofieMfHhfitmMt.^md.Hru. 
ribus.ff. dc vul^a. & pupil.ficut vidcmus cx confuc- 44 TMterpfod.ffUM„fiUofHbjh,HMt exemfUnttr. 
tudinc introduci polfc in codicillis dirca6 inftitui,& 45 ExtmpUruMn mMtrem excUdM. 
qucm dcccdcrc pro paac tcftatum,& pro partc inte- 4<S ExempUmMndefmMtvtpHptUMm. 
Jatum.vcIcumduobustcftamcntisLcunaumBald.47 ExvupUmceJfMtcefMnttCMMfM. 
in l.dc quibus.lf.do lc^i.& plcni Alcx.in dida I.mo- 4» E*'J^fUru ceJjMntefHrcre ceJfMt , &rtHtrfi rtHtrtttm. 
ribu5.inprin.&dccaiunoftrocfttext.inl. captato- r: T^-^^ir^ .■ n ■ 
rias.ff.dc hxrc.inftit.ibifcnatusccnfuit.dcquoplc-'!» i"'^^"f"f!'l^'^ ■ 
nc dixi fupri cod.in vcrbo,C«,i.-ir.i.Et pariWr pof- 5' f^&^"^l^,t%T '"fk^n^ 
fct c fubftitutio ftatuto vcl cofuctiidinc tolli, cum 5^ extmfUrufHbfittMt,oeJtlpeae. d.fima*. 
vnum in iusciuilc pofsit pcr aliud tolH.inftitu.de iu- 55 £*tmfUrutnc,mbmdftrMtMyHli;Mrt. 
rc noturali.jf .cx non fcripto.in Tcrfi.ca vcro. 
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5 ExempUr.terfi4bjiiiHt potcfi mmofHrdo &frodigo. 

6 EximpUr.ttr fHbflitmpotefimmoriferjiMtMtMmtefiMri i 

prombito. 

1 ExemfUrtter fHbHttHt potefifiUo fitHM mentii in cMfnm 

c,HO demenj AMtprodigm JUt. 
8 Freneuco mk pofit exempUnttr fmbJhtMi. 
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56 ExtmfUrudifiinMcemftndfojM. 



Traftatus excmplaris Subftitutionis. 

E R. T I A fubftitutio dicif excm 
plaris ad t cxcmplum pupillaris 
iubftituuonis inucnta , & fit filio 
mcntccapto, ficut fit pupillaris fi. 
lio pupillo. QoT quidcm fubftitu- 

tio fic defcribttur pcr Salict t. in 

I.humanitatis. C. dcimpuber.& aliis fubftitut.v.col. 
Exemplaris cft fubftitutio dircda , pcr altcru cx pa- 
rcnribu$fa(Sj,libcrociu$mcntc captodc pcrfonaci 
vcrifimilitcr ab intcftato fuccdTura , bona vtriufque 
comprehendcns , vt ex fcqucnribus larius dcclaraDi^ 
tur. & cum harc fubftiturio fit omni tcmporc duran-. 
tc furoredircAa , poteft quibufcunquc vcrbis dirc- 
Ai$ficri,vtfifilius meus infiirorc vd demcntiaauC 
mutitate vel prodi^alitate dcceiTerit, talis fit hsres. 
Et eriam ficri poteft vcrbis communibus , veluti , ta- 
lcm fubftituo. Quia ciim cxcmplaris ralcrepofsit 

ocnoi 



I 



Siabrquelil 

omnitcmporciurcdirc&o jcumomnc ccpusfuroris 
fit idcm & non mutctur.non cft dlffcrcntix ratio iC- 
fignanda fccundu Bil.in di&i l.humanitatis.& Ang. 
1 Arct.in i^.qua rationc.infti.de pup.fubfti. t Et harc 
fubftit.magiftralitcrappcllatur cxcmplarif ,quia ad 
cxcmplum pupillaris indud^a feu (imilitudincm, qux 
caufatiircx imbtcillitatc animi vtriufquc.Nam ficut 
animus & intcllcftus impubcris non iudicatur fapics 
ncc ftabilis.l.fi.C.de tcfta.mili. ) & indc dicit Philo- 
fophu$<ncmo iuucncsdigit in duccs , quia no coftat 
eo$cflcprudcntcs)idcoIcx prohibuitpupillum tcila 
ri,& patri hoc ficcre pcrmifit pro ipfo.Ea Jcm huma 
nitatc permifjt lcx parentibus, vt filiis ctia pjberibuj 
mentccapti$tcftamentumfaciant,fecundum Saii. in 
difta.l.humanitatis.iiij.col.in fi.fubiungcns in fin. d. 
l.Q> no potcftficri ncc rcuocari in codieillis, ctim (it 
dircdta.l.hxreditJtcm.Cdc codic.pro cuiui declara- 
tionc funtquinquc principalitcr cxaminanda.Primd 
qualitcr pridiftzdux fubftitutiones fcilicct pupilla 
ns & cxcmplaris conueniantin caufa produccnte. 
Secundo qualitcr conucniant in matcria producibili, 
fcilicct viriimomniaquxrcquiruturad pupillarcm, 
ctiam rcquirantur ad cxcmplariam. Tcnio , qualitcr 
conucniant in modo producendi,fciiicct an cxcpla- 
ris ficri pofsit tacitc vcl cxprellc, ficut pupillaris. 
Quarto, qualitcrcoucniant in cffedu produfti ,an 
omncs habcantcfFeaus,quos habct pupillaris.Quin> 
t6& vltim6,vtrumcifdc modis finiatur &cxtinpua- 
, tur cxcmplaris , ficut & pupillaris. t v f ni o ad 
primum,fcilicct an conucniant in caufa produccntc. 
& dicunt dotft.quod fic: quia ficut pupillaris fuit in- 
duda,qui.i pupillusnon poteft fibi prouidcrcpertc- 
ftamcntum.ita & cxcmplaris. Quia mcmccaptus& 
fimilcsnon poflunt teftando fibi prouidcrc.l. huma< 
ntcatis.C.dc impub.& aliis fubftit.& inftit. de pupil. 
fubftit.Jf.qua rationc. Vcl dicatisfccundum Bm. in 
Lcx fafto.iiij.col.flf.dc vulg.& p.ip.quia non conuc- 
niuntincau(a cfficicntc :quia pupillaris introdufta 
fiiit moribu?.vtl.ij.in princ.illoco.tit.ExcmpIaris vc 
rb introdufta fiiit le^c vel confuttudinc principis, 
vt difta Lhumanitatis. & fic in ciufa cfficicntcd-lFc- 
runt. In caufa autcm finili in g:ncrc conucniunt, 
quia vtraque fubft. introduda fuit ad prouidcndum 
eiquifibi prouidcrc non potcft. Sid fi confidcrcmus 
caufam finaleminfpccic,tunc non conueniunt: quia 
pupillaris fubftitutio introduda fiiit ad prouidcndu 
ci,fciIicctpupiIloquiproptcrxtatem fibi prouidere 
non potcft tcftando. Ifta vcro cxcmplaris ad proui- 
dendum mentc captoctiam pubcri,qui proptcrmcn 
tisdcfcSu tcftari non poteft, vt dicta 1. humanit.itis. 
Nam mcntisdcfcttuseft caufa propterquam fit hxc 
fubftitutio fimul cum impofsibilitite tcftandi., qux 
4 rcfultatcxmo:bo. t IdcocOmunitcrtcnaur, qubd 
ficut mcntc capto potcltexcmplaritcr fubftitui,vtdi. 
Sa I.humanftatis.fic ctiam fubftitui potcrit fiiriofo, 
quipropterdcfcSummcntis tcftari non poteft.l. fii- 
riofum.C.qui tcfta.face.non pofl".c.fina.dc fucccf.ab 
intcft. Nam ^ fiiriofo poffit fubftitui, facit tcxt.in I. 
fin.in prin.iunfta gl.in vcrbo,fubftitutio.C. dc cura. 
furio.Prxtcrca ratio faciendi hanc fubftitutionc fiin- 
datur in humanitatc:vt dift l.humanitatis , qux for- 
tiasmilitat in fiiriofo,quam mcntc capto,fccundum 
Bar.in dJ.cx fafto.ff.dc vulg.& pup.& Bal.ibi, in di- 
6ti l.humanitaris.& vtrobiq; Alcxan. & cft comunis 
opinio,licet Ang.in d. 1. cx hdo. contrarium tcnuc- 
ritimotus quia d J.humanitatis.loquitor in mente ca- 
pto,qui fiirgrc habctintcrius non profilicns ad adus 
Tonu r. 
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cxtcriorcsaltcri nociaos:ficut fecitfiiriofus proiicic- 
do lapides , & alias damnificando. Vnde cum d Jex 
fitexorbitans a iurc comuni, quo regulariter fubfti- 
tuinonpotcft maiori dircftc.&Ioquaturinmente 
capio.non dcbct poflc cxtendi ad fiiriofum , prxfcr* 
tim quia tcx.habcmu$ in 1. fi fijriofi.C.dc nupt.qu6d 
iura cxorbitantia , loqucntia m mcntccaptis, locuni 
non habcntin fiiriofis: & fic ci fubftitui non potcft, 
nifi i principcimpctretur, ficut ficbat^ntiquitus , vt 
d.l.ex fafto.fcd cum in furiofo fit maiorrario huma- 
nitatis.prima opinio vclut communis tcnctunquam 
ctiam fcquitur lafon in difta l.humanitatis. ij. col. & 
in 1.CX faao.ff.dc vulg. & pupil. Prouifo, <j> fiiror fit 
p.rpetuu$ & conrinuus: quia fi habera inttnialla di- 
lucida,quia fibiipfi prouidcrc poteft illo tcmporc di 
lucidotcftando, non poHcttali hxc fubftitutio ficri. 
Ei rcquiriturfuroraut alius cafus non folum tcmpo- 
re tcftamenujfcd tcporc mortij,vt l.ij. ^ .fcd fi cxtra- 
neum.fKdc vulga.& pupil. fccundumBarto.& Alcx. 

5 in dida I.cx faiSo. & Bald. in d.I.humanitaris. t Et 
codcm modo fubftitui potcft hodic muto & furdo 
acprodigopcr rationcd.l. humanitatis. Licci olim 
iurc Digcftorum patcr non polTct cis fubftituerc,nifi 
a principeimpctrarcturfccundumBart. &Bal.indi« 
<fla I.cx fafto.Bal.PauL& Alcxa.ac laf.in dJ.huma- 
nitaris.Dum tamcn fintt.iJcs mutus,furdus,& prodi.» 
gu$,qui tcftari omnino non poffunt.Dc quo in Ldif- 

g crcris.C.qui tcft.facc.nrj pol^idc tcna Imo.hic.tEx 
q«o inrert,<p fi cx forma ftatuii dfct prouifum, cj. mi 
nor viginri annis tcftarinon poffct, illi tali poterit 
excplaric fubftitui fccundum cum. Quia talis prohi- 
biriotcftandiquanda importat bonoru intcrdiftio- 
nem,quxtalcm minorc fiicit xquiparari prbdigo; 
& fic ci tanqua prodigo potcrit excmplaritcr fubfli- 
tui,vfqucad xx.tnnos,fccundu Bar.in l.ij. ff.dc vulg. 

7 &pupil.& Alexan.ind.I. cxfiifto. t Plus dicitSali. 
indJ.humanitatis.vij.col.quodcriahxc fubftitutio 
ficri potcft filio fanx ntcntis in cafum, in qucm infa- 
nx mctis.aut prodigus cfticcrctur. Nam fufiicit cam 
confcrri in tcmpus & cafum , i quo incipcrc po(fct.I. 
fi eum.jr.fi.cum I.fcq.tF.dc donaJntcr vir. & vxo.Ta 
men rcquiritur <j> furor adfit tcporc morristcftato* 

8 ris, fccundum Alcxand Jn d J.cx fafto.xv j. col. t Ex 
his f<rquit,(j> non poflct phrcncuco cxcmplaritcr fub- 
ftitui.fccundum BaldJn d.l.humanitatis.in fin. quia 
non laborat pcrpctuo modo, vt rcquirit illc tex. licet 
lafon dubitaucrit, attcnto cp plirencricus tefVari non 
potcft,fecundum Bald.in Lij.in x.q.C.dc rcfcin.vcd. 
& fic eadc rario miliut in phrcnctico ficut in fiirio- 
fo & mcntc capto,nifi intclligatur Bald. ibi cp tcftari 
non pofsit duratc phrcncfi. fed poftca benc.C u Bal. 
tranlit Alcx.in d J.cx faao.& dJ.humanitaris. dicens 
cp phrcmricus cft illc qui inccrdum habrt iftas fanta- 
fias.Ic1<: lafon in dJ.cx fafto.fubiungts ibi xiiij.col. 
qubdctiam&tuononpoflct cxcmplaritcr fubftitui, 
quitcfttri potcftdepcrfcfecundum loa. Fab.qucm 
ibi fcquitur AngcLin jf .prxtcrea. inftitu. quibus non 
cft pcrmif.facc.tefta.Ncc obftat, c^fatuodatur cura- 
tor, ficut mcntc captoJ.j.in fin.cum 1. ij.fF.de poftul. 
Quja rcfpondctur,<^dario curatoris non impcdit tc- 
liamcnti fa^oncm, quo minus curatorcm habcs te- 
ftari pofsit etia finc curatoris authoritatc , fecundum 
gloJn LAurelio.jr.Caius.ff.dc lcga.ij.& eft text. in I. 
fi fratcr.ibi,licct vigoris nodumcmcrfilVcnt vcftigia. 
C.qui tefta.fac.pof.ibi Pau.& Alcx. not. ex illo tcxt. 
^ maior xiiij. annis , liccthabeat imbecillitatcm in- 
tcllc(5his,tamc potcrit tcftari,vt vidiftis fuprain vcr- 

ft iiij bo>Ad- 



Repe.cap.Raynu.Gul.Bcnedidi. 

bo, Adicdc impubcri.Tamcn dubitat lafon vbi fu- na perucnta furiofoab co,aquo fubAitutus eftiin rc« 

pri, cui vidciur diira hxc dccifio.Tum quia in fatuo liquis vtro bonis aliundc furiofis aductis,quis dido- 

no eft fanitas Intcllei5tus,tum ctia quia tcx.in d J. da- rum fubftitutorum fucccda, dica infri in liij. princ. 

bimusj.nn.cu l.fcq.ft'.dc priuil.crc. arquiparat 6tuu artic.Et t licct patcr & matcr pofsint libcris , vt di- 

f roJigo,muto,& furdo,quibuspotcft cxcplaric fub diimcft,i xcmplaritcr fubftitucrc : non taminccon- 

ftitui. t S RC V N D Ts articulus ell, anhar dui fub- ucrfopoffjntlibcripatri vcl matri di.mcncibus lunc 

ftituriones conu;.'niant in matctia producibili , ita ^ fubftitutioncm faccre,fLCundum Bart. per bonasra- 

nquifita in hic pupillari paritcr rc-quirantur in hac tioncsiad.i.i x fai:lo<v.col. Ethzccftcommuniso- 



cxcmplari. Et prim6,quia in pupill ari primo rc quin 
tur.cto illc cui fit, fit dc- iibcris , ita ctiam rccjuiritur in 
lo ifta. T Et dico (j> fic:idco ficut pupillatis fi -ri p6t li- 
bcris naturalibus&: lt gitimis,&L-^itiralstantum,vc- 
lutiarro{;atis.infti.dopupil.fubftit. in prin.& l.fi ar* 
rogator.ff. Jc adopt.ita ctiam talibus liberis fubftitui 
potcfKxempIarit.r, fi fintracntc capti.furiofi, muti 



pin.in quiomncs vnanimitcrcoucniunteticcpto la- 
fo.ind.l.cx faAo.vij.col.Scd noncuro. Sccundorc* 
quiriturin pupillari,<p libcriquib* tit, fint in parcris 
potcftatc : fcd in iftaexcmplan hoc non rcquiritur. 
Qiiia vicL tis p tcxt.in d.I.humanitaus , cj, matcr po- 
teft - am faccrc,& tamennon lubit filios inpotcfta- 
tc.infti.dc adop.jf .foeminx.vel ficri potcft ab vtrcxj; 



aut ^digt,intcftabilcs, vt dicta l.humaniutis. Quid parentc fcilicct patrc & matrc fimul> qui cad!.m fub- 

autcminadoptiuis,hictangit Imol.vt eriam in dicta ftitutioncmfaccre polTunt filiocommuni.Qup cafei 

l.ex fado. poft Angcl. Paritcr ficut pupillaris ficri ad cius confirmationcm no requiritur raors vtiiufq;. 

non poteft librris naturalibustantum,& minus fpu- QmnimoconfLnfus viucntisaccidit iudicio morris. 

riis,fic nec criam ilta ficri talibut potcrii, licct Bar.& l.licut.^ . vcnditionis.tf.quibus mo.pign.vel hyp.fol. 

Bal.in filioniturali tantu volucrint hanc fubftiturio- fccundum Angc. Arc.in d.# .qua rarionc.v.col. Non 

nem ficri ponc.cikm in ca non rcquiracur patria pote curatur. crgo pittia potcftas in hac fubftiturione. & 

ftas,quia ficri potcft pcr matrc,vt dida I. humaniu- fic ficri potcft libLrisemanciparis.Prouifo,vtdiiaum 

tis.tamcn primaopinio cft vcrior , tj» t-riam naturali- cft, if fint naturalcs & lcgirimi , vel falteralcgitimi, 

bustantura ficri nonpofiit.fccunJum Angcl. Imol. »5 proutfupri habuiftis.Ett prouifocriam, quodnon 

ALx.& lafo.in d.I.cx fafto. quia fiUo naturali t.intu fiat pcr macrcm.que tranliuilVct ad fccuda voca:quia 



nulla JclKtur lcgitima : cum prztcr patris voluntatc 
nihil capiat,vt dicit gl.fingulatis in I. j. tF.dc bo. pof. 
cotra tab.&cft tcx.in l.iij.C de nat.lib.facit l.vxorc. 
^.patcr naturalis.fF.dclcga.iij.& tii tex. in d.hhuma- 
nitatis.rcijuiritijj lcgitirfla rcliuquatur mcntccapto, 
U cui fubftituit : crgo,&c. t Prxtcrca hxc fubftitutio 
introduifta fliit adinftar & exemplum pupillaris : & 



in ilia ccflat humanitas, quzcft fundamcntum huius 
fubftitutioni5,arg.l.lcx qui tutores.C.dcadmin.tut. 
Lcx c-niradculimure nonconfidit.vtetiam apud 
eum filius cducetur & nutriaturJ.ij. C vbi pup. edu. 
dcbc.adco cpetiam fi matcrpriusfilio fubfUtucrit,&: 
dcmum idfccunJa vota tranfiuit,fubftitutio cuanc- 
fcit fccundum Bano.in d.Lcx fado. vbi idcm tencnt 



fic iudicanda eft in omnibus illi fimilis, nifi exprcfsc l6 Angel. Rapha. & laf.in matrc. Sccus t autem in pa 



rcpjriatur ditfcf encia de iurc.& ita criam tenct lafon 
in tLl.humanimis.Nam vi Jcmus qu6 J ficri non pof 
fci filio cor Jigt ro,co quia nulla ci dcbctur legitima, 
fccundum Bald.in l.ij. C. dc hxrcdi.inftit. in fin. ft- 
ciis in aliis religiofis , qui portunt tcncrc bona in c6- 
inuni:quia illis bcnc debctur legirima, & rcrinet om- 
nia iura lcgitimi hxrcdis,vt I.Dco nobis. C. dc epif. 
&clcri. idco talibus mcntc caprispoftct cxcplaritcr 
fubftitui fccundum Bal.in d. 1. humanitaris. in vij. q. 
& vakbit faltcm vt fi Jcicommiflaria. t Matcr autcm 
filiis naturalibus vcl fpuriis fubftitucrc cxtmplari- 
tcr potcft, cu ctiara fpuriis dcbcatur Icgirima in bo- 
nis matris. I.fi fufpecia.^ .j.ftVIc inoff.tcft.& in f. no 
uifsimc. inftitu. ad Orfiria. nifi cfTct mulicr iliuftris, 
cui cffct dcdecus tales filios habcre. 1. fi qua illuftris. 
Cad Orfiria.velnifi c-irentnari cxdamnatocoitu: 
quocafu nonfuntlibcri nominandi,ncc ii parctibus 
alendi.in authcnt-cx compIcxu.C.dc inccft. iiupt. & 
fic minus dcbctur cis lcgirima , & confcqucntcr fub- 
Itituicxcmplariccr. Videaris Angc. Arct.in d, f. no- 
uifsimc. imo non polVunt a patre vcl matrc in tcfta- 
mcio hxredcs inflitui,aut ab intcftato fucccdcrc. Et 
fi inftitucrcnturdcfado.hxrcditas applicarttur vc- 
nicntibus ab intcftato , fecundum B.irt. in d.auth.ex 
c6plcxu.& in I.aufcrtur.]J.j. ft".dc iurc fifci.& pUnius 
in l.fi.iij.coI.ff. dc hisquibus vtindig.Bal.& Sali.tnl. 
fi pater.C.dc hxrcd.inftitu.& Bal.inl.j.Cde natura. 
libcr.vt vidiftisplcnein Yct[>o,cr vxorem Mtmtne 
13 dtla/i4m. t Exciuibusprxmifsisfcquitur quodfilius 
roente c jptushabcsparcntcs naturalcs & patrc arro- 
gitorc.potcrit deccdcrccumtribustcftamrnris, vno 
a patrc.alio a matrc, & rcliquo ab arrogatorc excm- 
plari(er fado: & quilibctfubfticui' vocabitur ad bo- 



trc,qui excmplaritcr fubftitucrepoteft , quaquam ad 
fccunda traniiuerit vota , cum proptcr hoc non pri- 
ucturadminiftrarionebonoru filij.l.fi.Cdc bo. ma- 
tcr.& I.gcncraliti.r.C.dc fccund. nupt. Facit glotV. in 
autlicn.cp matcr.Cdercuoc.dona.Sed loan.dc Imo. 
hic & in d.l.ex &&o.tcnct contra Bart. criam in ma- 
trc,vtproptcrtranfitu adfccuJavota nonpriuetur, 
li pcricrit tutorem vcl curatorem dari filiomentc ca- 
pto.Nacumtuncno priuctur fucccfsionc filij. I.ij.jT. 
filiis.ff.ad Tertyl.quod matrisfauorc conccmit: mul 
to minus priuari dcbct potcftatc fubftitucndi cxem- 
plarie,quud concernit fauorc filij , pcr quam ratione 
plus dicit, ctiam pofito , <f tutorem vcl curatorcm 
lilio non pciiifTct dati mentc capto antetranfitil ad 
fccunda vota, nonproptcrhoc adimitur ci potcftas 
fubftitucdiexemplaric,cum hoc conccrnat nuorcni 
filij,qui vitio matrisno dcbct puniri. Na videmus,cp 
quantumcunquc patcr filium cxhxrcdaucrit mala 
mcntc propter iniuriam filio irrogatam,non prohibc 
turei pupillaritcr fubrtitucrcJ.ij.iJ.jJf.dc vul.& pup. 
& ita tenctSali.in d.l. humanitatis. p plurcsaliis ra- 
rioncs & Imo.hic. Alcx.vero niricur laluare opi.Bar. 
diftingucndo.fcd fua diftindio cft dc dircftocontra 
ca,qux fccundu ipfum fu^rc dccifa fupra in materia 
pupiilaiis in iiij.prin.artic. & in fcptimo requifito,& 
ad pundum in vj. prin. ani.& in tcnio cifcdu illius 
fubft.vcrfic.fecundo apparc-re potcft. Oraduertaris, 
quia pro concordia harum opinionum Ange.Are. in 
d.(*.qua rarionc.valdc mihi fatarat intelledu dicc-ns, 
c^ fiue matcr fubftitucrit antc tranlitQ ad fccuda vo- 
ta, fiuepoft, infpiccrcdcbcmus modum& formam 
fubltii-pcr matrcm faftx: quia fi fublUtuit vcnicntes 
abinteitato, vcl aliuquc Tcrifimiliter furiofusfub- 

ftitui0ct 
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ftituitTct , tunc valct fubflitutiot quia inuenca fiiit hu- 
nunitatc,& prxtcrca fauor eftfuriofo, vt habcathx* 
rcdcni,& ita intclligatur opi.Imol. & Snli.aut matcr 
fubftituct filio furiofo fuum maritum , vcl amalium, 
aut altcrum de quo no cft vcrolimile , q> furiof js hoc 
fccinVt,ft fani mctis fuiilct, & tunc non valct fublfs 
tutio.& ita intclligatur opin. Bart. Nam hoc vltimo 
cafu matcr dcmonftrat patctcr fuum corruptum ani- 
mum crga filium fauorc fccundi mariti , vt I. lex qua: 
tutorcs.C.dc admini.tuto.fcd in primocafu oftcndit 
conftintiam & amorcm non cflcmutatum proptcr 
tranfitumad fccunda voca. Vndc non dc-bct Hlio no- 
cerc,cuius intcrcft haberc hjcrcdcni.Nam (icut tcrta- 
mcntumfuriod fapicntcrtcftantis, valct fccundum 
aliquos: dcquodixi plenc fupri co.in verb.AdicA* 
vcro impubori. fic ctiam valcbitfubfti.abipfa mitre 
fapicntcr & difcrtc in fauorcm filij foriofi fada. & 

*7 itatcncrc,fi darcturmihi iudicium. t Tertiortqui- 
riturin pupillari,cj) iibcri quiiius fit , fint impub rcs. 
& certc iftud non rcquiritur in hac fubftit. cxcmpla 
ri,vt d.l.cx fiifto. & d. I.humanitatis.qujtloquiturin 
his filii^iqui poflci fufcipcrc liberos:& fic loquitor in 
pubcribus & adultis, quibus cxempl iritcr fubfticui 
potcrit. Non tamcn proptcr hoc n •gatur , quin ex- 
emplaritcr ftiam pofsit pupillis mcntc captis fubftl- 
tui, fifucrint cmancipati. Qu^a cum proj^tcrd^-R-- 
Sum pacrii potcftatis non poilct fubftitutio valcre 
iurc pupillaris.valcbitvtcxcplaris.Siautcm pupillus 
mcntccaptus dlct in patrispotcftnc , tunc fubftitu- 
tio vaLbitiurepupillaris , fi dcmcns moriatur infra 
pubcrt Jtcm.arg.l.qui habct.ff.dc tutc.Si vcr6 moria- 
tur in furorc poft pubcrt.ncm, vaK bit vt cxcmplaris, 
fecundum Guli.dc Cug.tn d.'.*iumanitati$.quodcft 
Vcrum,fi fiita fuerit finc tcmporis limitatione vt in- 
fri dicetur. N.im licct fubftitutio qua: fcmcl aflum- 
pfit vnum ctfcdum,non trafcat in alium, vt 1. vcrbis 
ciuilibus.& I. in pupillari.tF.de vulg.& pup.fubftitu- 
tionc. quar {tmA valuit dirc-ftc nontranfcatinobli- 
quam.attamen vna direda bcnc trandt in aliam dire 
ftam.vt incafu noftro , vbi vtroquc tcmporc fubfti- 
tutio eft dircda.l.iij.jJ .qui fiJcicommitTa.ft. dc harrc. 
infti.& l.ccnturio.ff.de vulg.& pup.& ita dicit Barto. 
in d.l.cx fa(So. cuiusopin.tcnct & dcfindit ibi Alcx. 

l8 Quartot rcquiriturinpupillarifubftitucioncjQ» ii 
pcr mortcm tcftatoris pupillus ifticiacur fui iuris : Sc 
iftud non curacurinhac fubftitutionecxemplari , dc 
cuius fubftitia non eft patria potcft.is. & fic fiuc dc- 
nicns cuifubftituitur fit cmancipatus, fiucper mor- 
tcm fubftituintis cfKciatur fui iuris, vcl alias, valct 

W h.ec fubftitutio. t Qui.nt6 rcquiritur in pupillari 
fjbftitutione , quod pupilluscui fitfubftitutio no fit 
pcr mortcm fubftitucntis rccafurus in potcftatcm al- 
tcrius:& it j ctiam fcruatur in hac cxeplari , quia fo 
lunvjioc cafu introdutSumcft, vtqui.s pofsitaltcri tc- 
ftari,cum impediturproptcrdcnicntiam vcl fimilcm 
cafum. Si vcrb proptcr alium dcfcft u , vtputi patria: 
poteftati$,vcl fimiIcm,non poff.tmctccapto lubfti- 
tui: quia ipfc non poftct furorc cclTantc pcr fc tcftari. 
ergo non potait pcr alium.l.ncquc pcr fc. C. dc hxr. 
inlticfccundum Bar.in d.l. cx faao. idemtcnaBal. 
indJ. humanitatis. idco diccbatpcrhanc rationcm 
GuLdcCugn. <j»fi fliriofus antc furorcm fuijTtt con- 
dcmnatus dccrimine cx quocfficcrctur intcftabilis, 
ttic non poftlt ci fubftit\ii cxcplaric: puta quia hirc- 
ricus.I.Manichxos.Cdc hacrcticis. aut dcportatus.1. 

10 fi quis filio./.irritum.ff. dc iniuft. rup.tcfta. t Scxtb 
rctiuiritur in pupillari, <f patcr prius libi faciai tpft»- u 
Tom. z. 



mentum.&aliqucm hxredc inftituac. Et pariti-r hoc 
feruaturin ifta cxempiari. Nam ciim teftamcntum 
patris fit principalc,hatc fubftitutio qux cft icftamen 
tum filij dicitur accclloria:idco oportct,Q>confinnc- 
tur a fuo principaliivtl.cx pupillari.ff.de vulg.& pu- 
pil.Pnccrcatcx.ind.l. humanitatis. vbi hxcfubftitt 
fundatur, rcquiric cj> parcns fubftitucdo cxf plariter 
filio mctc capto faltcm rclinquat ei Icgitimam: crgo 
fibi dcbet tcftari, nificffct milcs, vtl.milcsita.if.de 
tcfta.mili. vbi dicitur, qiinpupitlari pcrmilitc fieda 
non rcquiritur q> milcs fibi ccftamcntu faciat, fecun- 
dum Bar.in d.l.cx faao.ScdAnp.tcnct contra in hoc 
vltimo cafu , diccns g, poftquam dc fubftitia cxcpla- 
ris fubftit. cft,ij» mcte capto>cui fit rclinquatur lcgiti- 
ma,necc-lTc cft,qubd patcr fubfticucndo tcftctur fibi, 
aliasfinc teftamcto non rclinqucret fibi lcptimam^ 
Ncc obftat I.milcs ita.quia loquitur in fubftitutione 
pupillari , in qua non cojjitur pntcr filio pupillo ali- 
quid rclinqucre. imb potcft fubftitucrc pupillo exh^ 
rcdato.Alcx. in d.l.cx ftfto.vidctur (tqui opinioncm 
Bartol.quia coipfo, qubd milcs facit fubftitucionem 
cxcraplarcm,Iiccc fibi non tcftctur,t.imen ciim filius 
fit proximior ab intcftato , fatis vidctur ci rclinque- 
rc.l.fi quis cum tcftamcntum. & I.conficiunttir. ff. dc 
iurecodicil. Przfcnim quia fccundum tcmporadi- 
dxl.humanitatis.potcrat filio rclinqui qnoquo rcli- 
€t'i ticuIo:& fic non cratnccedc, qubd patcr fibi ftce 
rrthrrcdem. Dicittamc Imo.qubd milcs fubftitue- 
re non poflct filio mcntc captocxhxrcdato cxempli 
ric, licct pupillaritcr hoc facerc po(Tct,vt dicam nuc, 
quia tcxt.in dida I.humanitjds. rcquirit omnino re- 
linqui lcgitimam illi cui excmplarie fubftituit. Ho^ 
die vcrb fufticeret mcntc capto rcljnqucrc etiam mi- 
niis 1(^tima , cum ipfoiurc capiatfupplctioncm vt 
I.omnimodo.Cde inofti.tcftam. & fic valcret cxcm- 
plaris fubftitutio fccundum Bart. & Alcxan. in dida 
i.ex Btdo.& lafo. in dida I.humanitatis. & hxc opi- 
rtio Bart. cft communior & xquior fccundum ImoL 
htc idcm tcnent Ang.S3lic.& Paul.in di l.humani 
tatis.IicctgIo.ibi.& loan.Fab.in ^.quarationc. infti-< 
tut. dcpupil. fubt^itu. tcnucrintc]uod dcfurma hu« 
lUS fubll :itutioniseft qubd intcgra tcgitima relinqua' 
turfuriofo:fcdnon cft verum (ccuntlum Angc.in di- 
(ff o j^. qua rationc. t Scptimb rcquiritur in pupilla- 
ri fubftitutione, qubd filius fit inftitutus vel exhxre- 
datns. £t certc hzc excmplaris quo ad inftitutioncm 
filijconcordatcum pupillari: incovcibc]* inpupil- 
lari fufficit pupillum cxh.trcdari , difFcrthxc fubftiti 
a pupillari. Quia ifta ficri non potcft filio mcntc ca- 
pto exhircdato: cum dc nccefsitatc dcbeatur ci lcgi.* 
tima , vt d.l.humanitatis.£t ratiu diftxrctix eft fccu- 
dum Gul.dc Cug.proptcr rigorcm patrix potcftaris^ 
qux durat. Imb multoplusin filio exhxrcdato ficut 
in non cxhirt dato.Qui quidem rigor cft fundamcn- 
tum pupillaris fubftitu. fcd ifta cxcmplaris fundatur 
in humanitatc,qux ccftatquando pater filium exhx- 
rcdat. Alia ratioafsijjnacur pcr Ray.quia pupillaris 
fic impubcri, qui poccft ciTc doli capax: & iic comit' 
tcrccaufasingraritudinis, rationc quarum exh^rcdc- 
tur,vt didum fiiit fuprain matcria pupillaris : fcd fii- 
riofuscommitterc nonpotcftcauus ingraticudinis. 
Hxc ratio nihil valet, quia furiofus cxhxrcdari pof^ 
fet propter caufas ingratitudinis ante fiirorc comif- 
fa»,vt l.ta dcmcnris.C.dc c pifc.audicn.& l.fina.C.de 
curator. fiirio. vbi fiuiofuseratcxhxrcdatui. quoi 
intelligitur proptcr caufasantc furorcm commilTas 
contra patrem,fccuiidum omucs. t £x quo habctis^ 
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qubd proptcr dclidu antc furorcm comilTum potcft 
furiofus puniri in bonis. Scd dubia quzftio cft , an 
ctii pofsit puiiiri in corporc , maKimi poeni capitali 
mortis,autaLjis fux perfonjc afnirtiua. Sup quo trcs 
rrpcrioprin. opi. Prima fiiit opi. Bil.in 1. tutiofum. 
Cqui tcftaiacc-.non pofvbi dicit, <p licct puniri pof 
Ht in bonis,n6 tii in pcrfona, Quia no dcbet afHido 
addi .ifRidio, vt in propriis terminis dicit tcx.in l.di- 
uus.ff. Jc offi.przfi.idc tcnrtBal.in I. humanitatis. s. 
allcgata. vbi idcm dicit in muto & furdo, plcnius ta- 
mcin l.vnic.C.dccofcf. Idc tcnct inc.j. dccoqui in 
terficit fratrc domini.diccnsidc in frenctico, quc ibi 

ijfcquitur laco.dc Alua. tFuriofuscnimhabctur pro 
mortuo,fccundu Bal. in I. humanitatis. Or mortuus 
danari no potcft,f<.cundu Cy.in I.i j. C. qui tcfta.fac. 
pof.Prztcrea habctur loco abfcntis.I.ij.^ .furiofus.fJ. 
de iurc codic.& cotra abfcntc fcrri non potcft fcntc- 
tia capitalis.I.abfcntcm.tt".dc pa:nis.& infupcr .tqui- 
paraturIjpidi,fccudumB3rt.in i.j.^. pcrcii.rf.de acq. 
pof.& Bal.in l.fancimus.Cad Trcb.dicit.q» furiofus 
cft ficutdormicns,& dormicnsdclinqucndo non pu 
nitur.l.rcfpicicndum.fF.dc pa:nis.hancopi.in cffcctu 
lcquitur AIcx.ind.l.furiofum.& idc Bjld.in I.oblcr- 
uarc.fF.dc offic.proconru.& Pct.dc Ancha.indcj.dc 
homic.vbi bonu$tex.dcfiuiofo,infantc,& dormicn 
tc. Sccunda opi.fuit tou contraria primx , vidclicct 
(^fliriofus proptcr dcliftum antc farorcm commif- 
lum puniri dcbit& potcft,nonobftatcliirorc fupcr- 
ucnicntc , quam tcnct Ludo.in difta l.fiiriofum. vbi 
dicit,qu6d licct opinio Bald. proptcr cius authorita- 
tcm fcruarctur fortc in praftica , umc dc iurc vcrior 
dl opinio , quod furiofus puniatur:quia qualitas fu- 
pcruenicns ppft dcliAum cemmiflumno muwtpcc- 
nam.I. j.ff.dc pccnis.idcm tcnuit prifatus Ludo. in 1. 
pcnulti.ff. ficx noxali caufa agatur. motusdodrina 
Bar.&aiiorum Do(ao.ibi,& indida l.j.fF.dcpocnis. 
vbi rondudunt , qubd in publicis dclictis, in quinus 
cft dc iurc dctcrminata pccna, aitcnditur tcpus com- 
mifti dclidi , non obftatc variationc ftatus pcrfona:. 
Exquo vidctur qubd attcndidcbcat tcmpus dchdti 
commifsi,quo crat fana: mcnti$.Ncc obftat.qubd fii 
riofushalicatur pro mortuo : quia illud cfl vcru quo 
ad ca,quz fanam mcntem con>.crnunt , fcd non cxi- 

11 mitur a paticndo ptrnam, t quiactiam corpusmor- 
tuum puniri potclt,dcquopcrBal.indiiftal.ij.C.qui 
tcfta.fac.non poifunt.facit glof.m c. mulicr. xv. qux- 
ftio.j.vbi fi mulicr fccitfecognofci ab animali, ani- 
mal dcbct fufj!cdi,Iicct intcllcdu carcat, & tcnct Ni 
coI.dcLyr3,Exod.xxij.idco no. dicit Bal.in d.l. ij. 

ij tqubd ii dinatusad mortcm fcipfum occidcrit , cft 
in arbitrio iudi< i$ ipfiim fufpcndcrc. allcg.clcm.j. dc 
pccnit.& rcmif.Prxtcrca.l.diuu$.fF. dcofn.prarli.no 
ioquitur dc furiofo, qui fuit antc flirorcm damnatus, 
fcd quiin flirorcdcliquit Hanccandcmopmioncm 
contra Bal.tcnuit Fran.dc Albcrgoti*. dc Arct.difci 
pulus Bart.motus.quia fiiror fupcrucnicns non tollit 
praiccdcntcm obligationcm. l.pauc furiofo.fF. dchis 
qui funt fui vcl alic.iuris. Scdifte committcndo dc- 
Iidum incidit in pccnam , & fic in obligationcm,cr- 
go non dcbct toili proptcr furorem fupcrucnicntcm. 

Tcrtia fuit opinio Ioan.de Imo.hic.qui licct in di- 
d.-! I.cx fado. pluradifputado allcgaucrit pro & con 
tra,& niiiil conclufcrit , tamcn hic vidctur in cfFcftu 
diftingucrc,autdcliquitantcfurorcm,& prodclicto 
fuit accuf3tu$,& pcr fcntcntiam damnatu$,fcd tcmpo 
rc cxccutionis rcpcritnr cfFcdtus fliriofus: & tunc hi- 
ror cum a poena non cxcuTat. Quia non rcftat nifi 



pura fa Ai exccutio.ficut in illo qui fc occidit. Aut fa 
rorci fupcrucnit poft commiifum dclidum, fcd ajitc 
accufationcm& fcnictiam,& tunc puniri non potc- 
ritdurantcfurorc.doncc ad fanimmcDtcm rcucna- 
tur : quia cum tunc furiofus habc.itur loco abfcntis, 
ficut contra ahfcntcm proccdi non potcrit adactu- 
fationcin vcl fcntcntiam capitaUm, vt d.I. abfcntcm. 
Vbi cnim talis pccna vcnit imponcnda, non admit- 
ticurprocurator,confcqucntcrncccuratorillius, qut 
nullum habrtintcllc(5fum.l.p<.nult.>.ad crimcn.fF.de 
publ.iudi.nam vbi cft ncccifaria caufi difcufsio,(ine 
partcnihilae;i potcft.c.j.dccaufapollcf. & ^roprict. 
fcd inexhzrcdationc non rcauiritur difculuo iudi- 
cialis proccffus,ncc fcntctia.idco illa (icri potcft pro 
ptcr ingratitudincm fllij antcflirorcm commiflam. 
Et hanc vliimam opinioncm fcquitur Alcx. in dida 
I.CX &do.x.col.licct ImoLhic vidcatur fimilitcr rtrll- 
dcrc,qubd furorc fupcrucnictc tcmpore cxcquutio- 
nit polt fcntcntiam capitalcm,adhuc iitconfiilcndus 
fupcrior fcu princcps.Ego vcrb in confulcndo quin- 
imbfcmcl iniudicando tanquam iudcx appclI.nio- 
num Caturci fcquutus flii primamopinioncm, fcili- 
cctBal. in pcrfona cuiufdam pauptrrimi mulicris, 
quz qucndam fubmcrfcrat pucrum patri & matri y- 
nicum , qucm proicccrat dc pontc dc Valadrz ciui- 
tatis Caturci in flumiiicOIti. Obquod facinus fuc- 
rat pcr Vigucrium, & coniulc$didzciuitatis damna 
ta ad fufpcndium.Qiii quidcmfcntcntia tuit pcr mc 
rcformata, & dicta iiifclix mulicr a poena capitali li- 
bcrau. Vidcatis lafbnc pulchre loqucntem, & cum 
Bald.tinalitcrcondudcnicm in difta l.fi furiofum.& 
ifi dicta l.cx fado.x.col. tDcdcliftoautcmcpmmifro 
tcmporc quo habctdilucida intcrualla,& an dclidu 
commiflum prxfumatur tcmporc fiiroris, autdiluci- 
di intcrualli,dixi fupra codim in verbo , j4duQd vt- 
27 TotmpMbm. t Oiftaubrcquiriiurin pupillariiiibiti< 
tutione adirio hzrcditaris , & cc«c in hac cxcmplari 
cft diccndu,(ccundum B.irt.in ditSta l.cx fado, tjj aut 
cff ini^itutus folus furiofus a patrc , in cuius crat po- 
tcftatc,& tunc cxiftentia fui li.Trcdi$ confirmattabu- 
las excmplarcs,jrg.l.fi.jJ.fi.C.dccura.furjo. Si autcm 
non crat in potcllatc, puta quia ccrtat dc tcftamento 
matcrno,vcl habrt cohzrcdc cxtrancum,iu qi fubfti 
tutionon potcft cxiftcna fui hzrrdisconfirmari, tuc 
requiritur aditio cohzrcdis.l.apud lulianu. i. idcm 
lulunus.tF.ad Trcbcl.vel dibct fiiriofodari curator^ 
qui pctat bo.pof.fccudum tab.quz licct fcciidum ali- 
quosnon lit iuris, tamcn conlirmattabulascxcmpla 
res.ilcut cotirmat fidcicommilla vniucrfalia,p(^r tcx. 
iingularcm in I.cum h^rcs inftitutus.fF.ad Trcb.6cit 
I.namquod.^.fi quis compu1fus.co.ti.& I.quiplurcs. 
JJ.fina.fF.de vulg.& pupil.ldcmtcnuit Imo.hic, & in 
d.l.cx fi<fto.pr^-tcrquam in militc, inquo dicit valcre 
fubiiitutioncmcxcmplarcm abfquc hzrcditatis adi- 
tionc,iicut in pupil!ari,pcr I.milcsita./.fi.ff.dc tcfta. 
mili.& iJcm cum Bart.tcncnt Bald.& Sali. in dida I. 
humanitatis.diccntos,qubd poiito ctiam, qubd mcn- 
tc captus non cfTnfuus^ncq^adircturhzrcditas, non 
proptcr hoc non cxtingucrctur fubftitutio,cum cxcm 
plaris iicut pupillarisucitamcontincac vulgarcm,vt 
inira vidcbitur. & idcm in cfFcdu dixcrat Barto. vbi 
z8 fupra,cum quotranfitibi Alcx. t Tcrtiusprincipa- 
lis arciculusctit, an hzc fubftitutiocxcmplariscon- 
ucni.u cum pupillari in mo<lo produccndi fcu proce 
dendi. Ht iltc articulu$ cotinct duo principalia capi- 
ta.Primu conccmitmodum produccndi hanc fubfti- 
tuioncm rcfpcdu pcrfonarum.Sccundum conccmit 
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modumproduCcndi hanc rub(tit.quod ad fui fubni- 
tiam.Circa primumcaput, fcilicct perfonaru.roiidc* 
rltur pcrTonz quz fubilitucre polTunt,& funt vtriuf- 
quc fcxus afccndc tes naturalcs & lcgi. vcl lcgitimi ta 
tii. Similitcrconfidcrantur pcrfona: quibus fubAitui 

J>otcn,& funt dcfc^dctcsmccc capti^furiofi, muti, & 
urdi,prodigi,& pubcrcs , & per Katucu intcflabilcs, 
& dc his duob* mcmbris facis didu fuit s.in i). prin. 
>p arti. tPraftcrca coniiJcrantur pcrfonx cjux fubditui 
polfuntcxcplariter,dcquibus rcllat nunc vtdcrc, & 
tcxJn d.I.humanitatis.dicit,(j; libr ri ipfius furion dc- 
bctci fub(litui>li libcros liabcac.linautc dcbct fubfli- 
tui fratrcs , fi fratrcs liabeat , ncc po(r.'t patcr fublli 
tucs cos prxtcrirc finc periculo tcflamcu,& fi mcntc 
captus libcros aut frstrcs nu habcat, potcft ci fubfti- 
tui quicunq; extrancusrccudumNicol.de .M-uha.in 
quadamfua difpu.idcmtcncc Gul.dv Cug.& idcmc}, 
pofsit cictrancus fublHtui furiofo pcr patrem arro<*a. 
tore,qui non tcnctur fi jos arrogati, n-rq; fratrcs nc- 
cdTario fubllituc:rc,attcto g> ius fubdi.non exteditur 
ad bona furiofi aliundc quxtita, vt vidcbitis J. in iiij. 
prin.art.ita dicit Sali.polt Rjyn. in d.l. huminitatis. 
ij.col. Et quod didu cfl,<|» patcr Jcbct fubftitucrc li» 
bcros,& in coru dcfcdu (ratrcs fiirio(i,c(l vcru (i oc$ 
libcros vtl fratrcsfubftitucrc vclit. Aiiasfufhcit, g» 
vnum cx his fublUtuat , aliis libcris (iirioli in rc ccrta 
inftitutis,vcl cx iufta caufa cxh^>rcdatis,quia (inc cau 
fa no pofTvt cos cxhgrcdarc fccundu gl.in d.i.huma-> 
nitatis.licct Richir. Malumbrc tcnucrit contrarium, * 
fcilicct tj»fufricicbat vnum cx illis fubftitucrc ncc rc- 
liciui potcrat c6queri,arg.l.Papinianus./.fcd ncc im 
pubcris.ff.dc inufti.tc(la.& in I.humanitatis.dum di- 
cit, nulla qucrcla. Prxtcrca pcrmittit patri vnum cx 
filiisfjriolirubftitucrc,fed Bir.fuftinct glo. I. huma- 
0 nitatis in d.l.cx faSo. tNam licct pater vnum cx fi- 
liis furiofi pofsit fabftitucrc, t3mc cx hoc no pcrmic- 
titur,(}>alios debeat prztcrirc, vcl (Inc caufaexhjcrc- 
darc.Scd dcbct cos cxharrcdarc cx caufa.vel in rc ccr- 
ta inllitucrc.faccrc cnim dcbctpater (ubftituc$,quo<l 
faccret furiofusjfi fanz mcntis cfTct. Dc quo non cft 
▼ero(imilc,tp filiosproprios prxtcrirct,aut (inc cau- 
fa cxhxrcdarct. Ncc obft.tcx.dumdicicjnullaqucrc- 
la,quia imclligicur,quado mcntc captus nullos habc- 
batfilios, vcl (i(ilioshibcbat, intdligiturqn cxt^ri 
filij cxhxrcdarctur cx iufta caufa. Similitcr non ob- 
Aat j^.fed nccimpubcris.quia nu loquiturin hac cxc- 
plarifubfti.qux (vtdidu eft) induciturcx quadahu- 
minitatc , qux cclVartt qii cxccrt libcri prxtcrirccur 
finciufta caufa , velcxhxrcdjrctur.Naqui fm. cau- 
fa cxhxrcdatjcx ofticio pictatis non procedit,ncc fa- 
nziTicrisrcputat.l.j.& ij.tt.dcinof.tcft.Ideonili ci- 
tcri ifilij mcntc capti inftitultur,vcl e» caufa lcgitima 
nominarim exprcira cxhxrcdcntur vcl prxtcrcantur, 

3ucrclarc pofl..ntfubfti.cxcm|>larc:maximcquia vi- 
anus,rt>n fjtrtacxcmplarilubftic. nafcanturnientc 
captoIibcii,quiain fubfti.fiicrSt pritcriti.ipfa fubft. 
& fic tertamctum fuum rumpicur,vt vidcbitis in quin 
to & vlti.prin.ani.crgo faltc a pari rfipi dcbct,fi iam 
nati fiicrint (Inc caufa pra.'teriti vcl cxhxrcdati. Po- 
ftrcmo vidcmus, cf qfi mrntc captus cui fubftituitur, 
habet &atrcs mcntc captos,tuc (ubfHtucns non tene- 
tur alii]ucm cx illis fubftitucrc , vt d.I. humanitatis. 
in vcrbo>fapicntcs.Sccu$ aute vbi hibcret filios mco- 
tc captos : quia tunc tcnctur fubftitucre illosquatum 
canque mctc captos. Et hanc partcm cum Bart-tcnct 
Io.Fab.in d./.qua ratione.& Bal.in di6fa l.humani- 
tatis.ycrn.Ycnio ad fcxtum not. & ibi Angc. & Saltc. 



Or aducrtaris quia ipfcmct B.irto. in dida l.humani- 
tatis.in (inc.tcnct contraglo. ibi. q> patcr fubftituen- 
do filio fliriofo potcft rnu cx tllius filiis (urioti fub- 
ftitucrc,& cxtcrospriterirc, vclcxhxrcdarc, ctiam 
iniuftc, ncquc potcrunt conqucri. & iu it ita tcncre 
communitcr Doftor.pcr tcxt. in diiSo ^ .fcd nec im- 
pubcris.i<)cm tcmt Imo.in dida l.cx (ado pcr ratio- 
ncs Richardi.Etctiimmouaur,qu6d li patcrfubfti- 
tucndoiilio mctc captoputcil matrcm mcntc capti 
prztcrircprout potelt,fccundum Barto.in dida l.cx 
fa^o.& vidcbimus infra , quam ipfc fariofus ii fanx 
mcntis cira tcftiido excludcrc non potlct, fccundum 
Baito.in authcnt.nouifsima.Cdc inoltici.tcftamcn. 
vbi communitcr tcmtur lilium non poflc finc caufa 
matrcm pixtcrire,ncc a lcgirima cxdudcrc: crgo ea- 
dcm rarioncpotcritauus ncpotcscx filiomentc ca- 

Eto przterire vno folo (ubftituto. Nec obftat, qii6d 
occafu hic fubliitutioporius coiitinebit iniquita- 
tcm,quamhumanitatcm, quiacTtcri Glij iinecaufa 
rcinancbuc priuaci paterna hxrcdicacc. Nam rcfpon- 
dct, qubd illc filiusfolusfubftitutustcncbitur alcre 
aliosfratrcsfuos : quiaonus alcndi tranfitaj hxrc- 
dc$.t.ri quis a libciis./. idr m rcfcriptum. li. dc liber. 
agnofccn.& idcm tencni Rayncr. Francif. Tygrini; 
Kaph3.& Paul.in dida 1. humaniutis. Concludcn- 
tcscontra glof. ibi & contra Butol. in dida l.cx ti- 
do.Vltra przdida moriua multum facit concra glo. 
& B.irtol.tcxtus in diSa 1. hununitatis. in vcrbo, fa- 
' picntcs. vbi probatur, quod ti filius mcntecaptus (i- 
lios habcrct mcntc capto$,pater monte capri nulium 
dc didis rocntc captis ter>crc tur fubftitucrc. Imb 1« 
tolcrac , qubd talcs mentc capti non fubftituantur 
eriamin lepirima,licct cis non minus dcbcaturleviri- 
nu, quiim fanis. Cum iurc non caueatur, qubd fu- 
ror& dcmcnria fintiufta caufa cos ptancricndi , vd 
cxhxredandi : quia non numcrantur in $. caufas. in 
authcnt.vt cum dcappcllat.cogn.ncc prrglo. in cap. . 
C2uintauaUts.de iurciurando. crgo ficut mcntc capti 
poilunt prxtcriri , ita ctiam potcrunt & fani , vno < x 
cis folo fubftituto. Ex quibus hincindc addudis ap- 
parccarriculum iftum cflc valde dubium,& vtranquc 
partcm dciurcfurcfuftcniabilcm.Obquod Alcxam 
infra in dii^a l.cx faiflo.aufus non tuit aliqua pirtc-m 
fuftincrc : fed in dida l.humanitatis.v. col.tcnct opi; 
glo.ibi,& opinioncm Ban.in difla l.cx fadio.tanquu 
humaniorc. concludcns, qubd (i dcfccndentcs iplius 
mcntccapti lint fani ^ncccflc cftad minus vnum cx 
cis excplaritcr fubftitucrc , & fl vnus folus per auuni 
exemplaritcrfubftituatur patri, necdlecft cxtcros ia 
Icgitima , aut minus lcgitima , fcilicct in rc ccrta in- 
ftitucre , & poftca potcrunt ad fupplcmcntu agerc, 
vel eos iuftecxhzrcdarc,aliasprctcriti, aut indcbiti 
cxhf rcdari tcfhmcnium rumpcrcnt.Si vcrb talcs de- 
fcendentcs fint mcntc capri , non erit neciflc cos vcl 
aliquem corum patri cxcmplariter fubftitucrc , fcd 
fubftitui dcbcnt fratres mctc capti , aut vniis corum^ 
li fratres habct : vd fi non habct (ratrcs.fubititui po- 
tcrit cxtrancus. fcd talibus dcfccndcntibus mentc ca- 
pris nccefTe eft iurc infticutionis lcgitimam, aut mi- 
nus lcgirima rclinquere,poftquam cisdcbccur, vcl 
cosiultc cxhxrcdare. Quia prxtcrici indcbito vd 
exhxrcdati teftamcntum rumpercnt , & hxczquior 
cft fcntentia , nc afBidis daur afHidio perdirionis 
lcgirimi , & ita ctiam reperio tcncre lafo. in difta U 
humanitatis.iij.coUnprincip. &indrdal. cxfado^ 
XV. col. vbi dicit hanc optnionem cilc humaniorctn^ 
licet contrariafit in pun&o iuits rcrior^ Idcm tcnct 
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Angc1.Arct.ind.^.quaratione.pcnuIt.co1.in(litu.(ic 
pnpilfubftit. Nec fufticcra c|> ifti fimplicltcralcrcn- 
tiir vcl a fatrcvtin priinocaiu, vcl ab cxtranco fub- 
nituto,vtin rccudo: quii culcgirma inbonispatns 
cis dcbcatur.nontcncnturcam rccipcrc, nifi in cor- 
porib' hxrcdicaiiis,&in plcno domlnio fccudfiBar. 
in l.fuus quoquc.^.j.fF.dchircd.inftitu.& Batd.inl. 
fcinius. C.dcinofti.tcfta. t Vnum tamcn mcnti tcne 
bitis, fp licct pitcr pofsit vnum cx libcris furiofi filij 
cidcm tilio fubltitucrc, citjris aliisprxtcritisfccun- 
dum vna opin. 3uc in aliquo ccrto iiiflicutis, vcl iudc 
cxhxrcdatis fccundum ilium : tamcn hoc vcrum ha- 
bct,qn vnu Jc liberis naturalitrr t^cnicis Bliodiriofo 
fubflitucrct. fccusjutcm fi ci fubflitu.^rct vnum mo- 
nailcrium,& non filios naturalitcr grnitos: quia non 
ralcret fubditutio. licctcnim moniltcrium locofilij 
habcatur , in authcnt.dc fanftif.cpif.i^.fed & hoc pr^ 
f^nti.& in c.in prxfcntia.de ^ba. tamc hoc cft vctu, 
quando quis ingrcditur monaltcrium, & non alitcr. 
Orin cafu noftro filio furiofo non inprdfo monafte 
rium non potcft monaftcrium habcri loco filij.fccu- 
dum Sali. ita intclligcntcm przdida iuiain l.ealcgc. 
zv.coI.C.de c6d.ob cau. & ita in cafu noftro dctidit 
lafon in d.l.cx fado.xvj.col.dic's hocnunquam pcr 
fcribct.^sfiiillctatftum. £t quod fupra dixi,c]> fi filius 
mcncc captus non hibcat d jfccnd Jtcs.fcd folum ffa- 
trc3,prtcrmcntccapti tcncturfalcem vnu cx cis filio 
fubltitucrc.fcilicCT dc vtrinq; coniuntftis , fccundum 
Gul.dc Cu:^.^ quo facic tcx.in d. 1. humanitatis. qui 
IoquiturdeiIlis,quiadmittunturadqucrelam, & fia- 
tresex vnotjntijmlatcre coniunftinon admittcren 
tur ad qucrclam.l.&atrca.C dc inofii. ccfta.Ray.vcro 
alitcr dicit eftc cofidcrandum,!}» aut rxcroplaris fub. 
ftitutiofitapatrc,& dcbcntfubftitui fratrcs confin- 
gutnri vcl vcrinq; coniundti,aut fit a matrc,& dcbct 
liibftitui vterini vcl vtrinq; coniundi, vel altcr ipfo- 
rum.in d.l.huminititis. ibi , tcft.itori$ vcl tcftatricis, 
fccunJum Alcx.in d.l.cs faJto. Ncc potcrunt cxtcri 
fratres m.ntc capti prxtcriti conqucri quo ad bona 
mctc cipti pcr dittum f.fcd ncc impubcris. tu aiam 
quia fi-atribus non compctit qu^^rcla, ncc cius diccn- 
di nullum contra t-ftamctum fi^atris,in quo rcpcriu- 
tnr pnrtcrici,quinJo turpis peifona non fjit inftitu- 
t}:&incafunoftro, nifi inltandbus fiatribusrxtra- 
ncus fui-.lct fublticucus : quia tunc omilla cllct formi 
fubftit.& viciarctur.Idcm cuni Rayn.tcna Bar. in di 
dta I.ex fafto.Iicct Imol.ibi^contra.fcd poftea fc cor 
rcxit h?c in prxfenti cap.idom cum Bir.tenrt Sali. in 
di(5t3 1.humanitatis. Jubitansde vno, an fi pater fiib- 
ftituit filiomentecapto,nonillu fratrcm quc fubfti- 
tucre d^bct,fc J aIitfB:an rumpat tcftamcntum in to- 
tum, &rcIiquitco^andHm. ScJAkx.in diftil.cx 
fifto.rcfpondct,(p fic (ccudum not.per Gul, & Bar. 
in difta l.fratrcs.C.Jo inof.tcft. Srd vbi vnus dc illis 
fratribus,c|ui Jibct fubftitui, facrit fubftitutus, cxtc- 
ri prxtcritt tt ftami-tum qutrclare non poflunt.vt di- 
X xi. tEx prxmifsis in''crt ibi AIi.xan. tp appellatione 
fi-atrit veniccx altcrolateretantum coiuni^us, quod 
I an fit verum, dicatis viibi pcr cum. tAd vnum ta- 
mcn dcbctis aducmre , quia licet patcr fubftitucndo 
filio fiiriofo vnum cx fuis dcfccdcntibus libcris, non 
^ofsit alios pr.xtcrirc, auc indcbitc cxh.Trcdare fine 
pcriculo tclbmenri, vt vidiflisfupri : potcricumcn 
nonftantibuslibcrisnccfi-atribus mente captipcni- 
tusextranctim exemplariter fubftitucndo matrcmfu- 
riofi prxtcrirc, qux tcftamcntum non potcrit impu- 
gnarcjfccundum glo.in /.qua rationc.infti.de pupil. 



fubftitu.qux vult , tp pater neceflc habet fbliim iaat 
pcifonis fiIiomeniecaptofubftitucre,fi cxtent,ftili- 
cftcius libtros vcl fr.itrc'5,alii& porcftquclibct alium 
fubltitucrc,& ita ctia tenuit Nicol. dt- Math. & Gul. 
dc Cug.quos fequitur Bir.in d.I.ev fjtto.& lo.Fab. 
in dicto i.qua rationc,& Pau.in di6ta l.hummitatis. 
& Imo,hic,lld Bal.contni in dida I.humanicatts.vcr 
fi.feptima JiftlTentia,argu.I.j./. vetcrcs. ff.dc acquir. 
pof.qux nihil f icit.Tamcn pro co fiicit, quia fi fi^ater 
d.' nicefsitatw fubftitui dcbct mcntc capto,vtdida I. 
humanitatis. multb magis matcr cui in bonis filij Jc 
bctur I. pirina, & fibi competit quercla inuFficiofi te 
ftamcnti.I.nam & fi parcntibus.ff.de inoffi.tcfta, fcd 
fratri non compctit Icgitima ncc qucrcla : igiiur &c. 

Prftcrca non eft vcrofimik- Imperatori.min dida 
I. humanitaris, voluiffe matrc furiofi excludcrc a lu- 
duofa filij fui hxrcJitacc,arpu,I,fin.C.dc infti.& fub 
fticu.& hanc opin.finalitcr vidctur fcqui Iifon in di- 
£ta I.humanitatis.iij.coIu.& in d.l.cx fado.xiiij.col. 
pcr rationcm prxJidam. & cam tcnct Ange. .^rctin. 
in Jifto > .qua rationc.iij.col.in princi.vcrfi.dccima. 
quia pupillaris.vbidccidit , quodlicetpupillarisex- 
prella m.itrcm cxcludat , tamcn cxcmplariscxprclla 
cam non exclu Jic:quia quo ad fubftitutionem cxcnv 
plarem facirnda matcr cft jqualis patri, vt didta l.hu 
minit3iis.crgo ab co non dvbct polfccxcludi, cum 
parinpirem non habcatimpcrium, I. nam& magi- 

^ ftritus.ff.de arbicr.& fic non potcft pritrriri. Imo fi 
prrtcTcatur fubftitutii rxcludct , & filio fjriofo fuc- 
ccdct. Tamc communis opi.cft cum gl.& Bar.qucm 
tcncnt Angc.Paul,& Alcx.ibi,Io,Fab.in dido./.qua 
rationr. imo ipfcmrt Bal.in rcpe.c.fi patcr.co.tit.lib. 
vj,& Alexand.in difta l,ex fado.xij.col.Nam in hac 
fubftit.Imperator nonconfiJcrauicordincm, nequc 
modum fucccdendi ab inccfta.idco ccx.in Jida l.hu- 
manicatis.dicitcp]os voluit. Prxtrreain pupillarino 
attcnditurmatiis prxtcritio, vt didto jf.fcd nccK im- 
pub. ris.crgo ncc in ifta illi iquiparata, & fic haijcti» 
qui poffunt fubftitui cxcmplaritcrpcrpatrcfiiriofi. 
Scipfas autem no poffi nt patcr & matcr fubftiturre, 
fccundum Ban.& Dod.in Jifta I.cx fadto.facic cap. 

J4 fin.dcinfti, tSccunducaputhuiustenijprincipalis 
articuli eft dc modo prcKcdcndi ad hancfubfticutio- 
nemcxcmplarcm ,quoad fui fubftantiam, Proquo 
diccdilcft (pnos hal)cmus cxcmplarcm fubftitutio- 
nemcxpnflam.qux fic vcibis cxprcfsis. Ecdc illa 
an ficri pofsit non eft dubium , vt didta I, huroanita- 
tis.& (fiito^.qua r.itione. Scd dctacita an fit& fir- 
ri pofsit, mulu Juhitarunt. Quidam cnim dixcrunt 
in vulqaricxpreflafuriofofa^tacontinrri excrapla- 
rcm adcvcmplum pupillarii,qu^continctur fub vul- 
gjri pupitlo fa<fta , vt l.uc diximusfu]>r.\ in matcria 
vulgaris&pupillaris. Alijvcro vtGuliclm.& Ray- 
ncr. dixcrunc in vulgari filio furiofo fada cxcmpla- 
rem non contincri, & lic tacitam excmplarcm inuc- 
niri non poflc. alleg.mt , quia cafum adumamqae 
fortunamconlidcrarc non oporta.I. interftipulan- 
tem./l.facram.ff.dc verbo.obligat. Prxtcrca duo fpc- 
cialia non debcntconcurrcrecircj idcm.l. ciimpoft 
^ .gcncr.ff.dc iurc dotium.& l.ij.C. de doritpromiff. 
Scd fpcciale cft,qu6d vtJgariscontincat tacitam pu- 
pillarcm : ergo non dcbc mus dicrrr,qu6d aliu J con- 
tincat fpecialcjfcilicct tacitam cxcplariam. Scd Bart. 
poft Oldra.in difta I. ex fa6to.dicit confiderandum 
clTc, fi tcmporc-,quo fitvulgarisfubftiturio filio, illc 
non rrat fiiriofus, &tunc noncontincbitrxrmpla- 
rcmtacinm: quta cafum aducrsamquc fortunam cx- 
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pcftarc non lic«,& ita intcllicicur opinion. Gulicl. 
& Rayn. Scd (1 tcmpore illo (ilius cut ficbat vuigaris 
erat furiofus , tunc in iila vulgari cotinctur cacita ex'- 
cmplaris,ar^.i.qm.Sc l.li przdta.fF.dc rcb.eoru.Nam 
htc agiturdcCaiu iamcinincnti,&: no dc cafu fiituro. 
Prartcrca licct duo fpccialia oripinc hjbentia cx co- 
dcm fbntc, & principio no pofsint Itmul cocurrcrc, 
tam J qn cx duobus principiis ori^inittur , tunc (imu! 
proccdunt & conciirr.rc poil jnt. Tt I. liogularia.fKd 
cer.pcc.maximeciuia hoc cafu duo rpcciilta nuquam 
fimu! concurrunc : quia quandiu locft hjb~tpupilla- 
ris,rcilicctdurantrpupillarixucc ccllat excmplaris 
pcr I.cjui habet.rt.dc tutcl.vnde rcftat. tj? vulgaris fii- 
riofo fafti ticitam continct excpl.irc'Ti,licut tac-tam 
pupillnrom.Idcm tcncntalij Dodo.&AIex.ind.l.cx 
tacto.& Bal.in d.l.hiiminit]tis.verlic.quinto princi- 
palittrqu.Tritur.& Imo.hic Dehoc criamplfncha- 
Duillii fupra in iraft. vulgaris, & in tcrtio cffcftu il- 

J5 lius circa fincm iiij. prin. art. tSimilit.-r fub cxprcfla 
pupil.continctur tacitacxcmplaris , fccunduni Gul. 
& Rayn. quia in habenribus fymbolumfacilior cft 
tranfitiis.l.inrcm.Jf.itcquicunq^.fF.dc rci venJ.VH 
diccndum & mdius fccundum Bar.iii d.I.cx fiGto.ijp 
autpupiilaris fublli.en fada furiofo,autmuto & fur 
do,vcl pro>!igo,cum limitationctcmporis: & tunc fi 
vakrcpotclHurc pupil. ycluti fihab^t omniacllcn- 
tijlia pupill-iris fubftit. V3lct:& poll tcmpora pub.r- 
tatis expiratomnis elfcdustalis fubditu. ar\ 1. fi ita 
cjiiii.lf.de vul;;a,& pupi.Auttalisfubfti.eft faCiafine 
tempori$prxfinitionc& limitatione:tunc fi clTct fa- 
&i filio impubcri in pacria potcftatc cullituto, valct 
infra tcmpora pubcrtatis iure pupillarisrpoflca vcro 
valct iurc cxcmplaris fubftit.^rg.l. ctturio.fF. dc vul- 
j»a.& pupil. fed fi infraccrapora jtatispupillarisva- 
icrc no poifet, vt pupillaris, valcbtt co modo,quo po 
tcrit,& fic iurc cxcmpl.iiis,argu.l.Gallus. iF dc libcr. 
& pollhum. & viccuctfa iii cxprctVa cxcmphri conti 
ncturtacita pupillaris, fi pupillo faAa fucrit, fccun- 
dum Bin.ind.l.cxfifto.&: ibi Imo.& Alcx.& Bil.in 

^(S didal.humanitatis.& Imo.hi:. t lit ficui in cxprcf- 
fapupilljri,autvulgari fnriofo fa<5tj contineturtaci- 
ta cxcmplaris , & in cxprcfla cxcroplari filio pupillo 
fltriofo rada conrinetur tacita pupillaris,fic criam rc- 
pcrio tacitam excmplarcm probatam , vt I. in tcfta- 
mcnto.Cdctt^fta.mili. vduttcftatorinftituit filium 
pubcrcm furiofum , & alium pubcrem fanx mcntis, 
cofijuc inuiccm fubl^tuit. Or in dubio iudicandum 
eft,tcftatorcmvoluilVcfaccfc fubftitutionc ambobus 
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ccndo: filiot meos 1 itium , & Caium hzrcdes infti- 
tuo,& eos inuicc fubftituo , quo cnfu in hac brcuilo- 
qua comprchenduntur dui excmplarcs , vna in pcr- 
fona cuiullibet, a^gumctodii5txI.iam hoc iure.& ta- 
lcs cxemplarcs dicuntur exprciTr terbis gencrali- 
bus,& tacitx rerbis fpccialibus:quia in cis non rcpc- 
riunturvcrba fpecialia,quibus cxcmplaris ficri fo- 
Ict,quar funt iftj,fi fiiius meus in fiirorc dcc> (Tcrit^ta- 
lu fit hxrcs,vcl takm fubftituo.Et dc ifta partim ta- 
ciu, partimcxprcn'a in brcuiloqua contenta vidcbi- 
mus k^tius infra in mncria funftitutionis brcutlo- 
qu.r. Similitrreftrcpcrirccxcmplarcra fubftitutio- 
njm partim exprc(]"am,& parrim tacicamquo ad ca- 
fus:nam ficut vulgtris in vno cafu conccpta, puta fi 
hxreseifc noluciit,porrigiturad 3lium,fci!icctfih{- 
rcscflcnonpotucrit, & cc6tra,vtl.Gallus./.& quid 
fi tatiim.fF.dclibcris & pofthu. & firipfi plcnc fupra 
tnmatcria vulgaris inquarto principali aniculo. fic 
ctiam critin cxcm lari , vtexemplaris facta in cafu 
vnius furoriscxprcfsc porrigaturad cafum tacitum» 
fcilicct alterius furoris,vt ibi dixi. & tcnct BaJdus in 
diifia 1. hum.initatis.vcrfir.quirtoqua:ritur, vtrum 
cxemplari'i.& Bart.-n l.prima.ff.dc vulga.& pupilla» 
& A'ntictnd.Lexf3&o.& Imo.hicJJco harc fubfti- 
cutio cxcmplaris fiSa futiofo, fi in fiirorc decenirir, 
continct tacitam cxcmpl.ircm, fi i furorc liberatus 
fiierit, fird proJigus dcccfsit , vcl mutus & furdus. 
Namcocafu vocabitur fubftitutui cx tacitaexcm- 
plari quo ad cafus, fccundum Bano. in diifca I. ex fa- 
do.ix.col.pcr text.in difto ^.& quid fi tantum:& 1« 
finaIi.C.dcinfticuc.&fubfticu.& cumcodcm cranfic 
AIexand.& lafonincadcm l.cxfaSo.& hoc placet 
Salicc.in didaI.humanitacis.pcnulc.col.verfic. ('ext6 
quxro fi tunc erat furiofus& mutus , fctliccttcporc 
fubftiturionis.Alias fitantiim furiofus* ita quod non 
mutus,fccusvii!crctur,quiadcIioc cafu non viJttur 
tcftator cogitalVc,ncc in caufa Iii duo cafus vid.ncur 
conncxitatem habcrc,& fic non obftantcI.fina.Cdo 
inftiturio.& fubftitu. SubiungcnsSalic.quod pnma 
opinio videtur libi xqua , vbi veni( ntcs ab intcitato 
fiicrunt fubftituti, cumtuccis non fiar prxiudicium* 
ft vcniant iure tcftati.Secunda eft zqutur,quando a- 
liqui dc inftituendi3(qualcs funtlibcri aut fratrcs fa-^ 
riofi)non funtin rcrum natura,& fubftituu funtalij^ 

3ui ab intcftato non funt fuccclluri. Vndcnc cxclu 
antur{quiuseft,vt fubfti.ad iftum paiVum non por- 
rigatur,& Jicit hanc fuam diftin6tioncm conlirma 
ri pcr l.pofthumu^.in j.vcrfi.idccrit.it.dciniuft. rup- 



zquiliter,aut vulgarem , qux parttcr vtrir; conueni- j^tcftaA l.hacconfulufsimi.^Jin. C.eod. t Qijartus, 



rct.l.iamhociurc.dcvulpt.& puptl.& 1. quanuis.C 
dcimpub.&:ili t fubftit.Vndc fi poftca ilto filiopa- 
bcrc fariofo mortuo altcr probarc potcrit pcr conic- 
^uras patrcm voluilVc cum adm'tti cx cxcmplari, 
Ccrcccunc admittctur cx ca,quf dicitur probata, vt d. 
l.inteftamctoJn fin. Qiiiafupradiftx,qu.r continc- 
- turinvulgari,autpupillaridicunturtacitxfcu prx- 
fumpcx,quia proccduntcz fola iuris prxfumpcionct 
abfquc co tii aliter probcntur,fccundum Alcxand. in 
dida 1 .ex fado.ifta autcm dicitur tacira probata. £t 
paritcr ficut cft rcpcrtrc vulgarcm , aut puptllarcm 
partim tarit.im,& partim cxprcilam quo ad vcrba, 
iicut funt fubftitutioncs in bri.-uiloqua , aut compcn- 
diofacontctz,vt plcnc vidiftis fupratn matcria vul- 
garisin quarto principali articulo. tSic ctiam rc- 



prineipalis nunc fi: olFcrtartic. fcilicit quaiiici hxc 
fubfti.cxcmplaris conucniit cu ^).vcl iion difcon- 
ucniatinctF.du produ6ti,id ciiWn habcat cofdcm 
c{?cdus,quosliabet pupillaiis.Nam in primisfubfti- 
turio pupilhris conrinct taciwm vulgaccni, & picntf 
vifumfuitfuprainmatcria pupillaris in fcxto prin^ 
cipali arti.Similitcr pupillaris conrincttacium cxcm 
plarem,prout vidiftisfuprainproximoarticulo.Aii 
criamcxcmplarit fai5ta pubcri conrincat tacicam vul 
garem,vcl fadta impubcri contincat tacit^mpupilla- 
rcm«& dicit Bart.quod fic,in didal.cx fadu.x. col. 
iu fin.allcgat l.iam hoc iutcfF.dc vulg. & pupil. fub- 
ftitu.& I.ij.C.dc impubc.& aliis fubiti.Qma cum ia 
ho€ non rcperiatur inierhas fubftiturioncs difcon- 
ucnientia,critinhoc fimilis pupillari , maximcquia 



pcriri potcft cxcmplaris parum ucin, &partimcx- jpcfteadcm ratio. t Sccundus crtcduspupiUaris cft, 
prcft'a,vcluri fi teftator duobus filiismcntccaptishf- t)> trahiturad omniabona patris&filij vndccunque 
rcdibus inftitutis brcuiloquz fubftituat > puta fic di- quzliu. An idcm fit in Ckcmplari.& ccrt^ dicit Barti 
j ' Tbi 



Repc.cap.Raynu.Gul.Bcnedifli. 



yhi ri>pra,f)> aut cd fa^a tilio naturalt & l^icimo. 8c 
tunc trihmir ad omnia bona (kut pupill3ns.l. fcd & 
Ci plur.s flF.ilc vu1)»a.& pupil. quia tcitamcntum rtiij 
cft,vt di6ta l.ex fado.& d.I.humanttatis. ctii ii fadta 
cfTct in ccrta rctjntum.alio non dato fubdituto vni- 
ucrfali.l.i.^.fi cx fundo.ff.dc h.Trcd.inftit. fccundum 
Salic.in d.l.humanitaci$.& Alcxnn.in d.l.cxfado. & 
pLnc dixi fupri in m.itrria pupillaris.Nam tunc fub 
Oitutio in vna rc trahitur ad omnia bona. Si vcro fa- 
fta fuerit pcr arrogatorc filio arrogato,tuc ctii con- 
ucnitcu pupillari: quia non trahtturnift ad bona ar- 
rogatoristatum,vt d.l.fcd & fi plurcs.O.in arrogato. 
& l.fi arropator.Cdc adop.& in cx¥plaria,quz taci- 
tam continot vulgarcm.& in vulgari, qn^tacita con- 
tinct cxcmplarcm, dc quibus fupra pciindc putat di. 
ccndurnficutdifiumfuitcirca pupillarcm in matc- 
ria pupillaris.in ij.cff.c.iliius Et quod didum cti fub 
flitut onem cxciTipIarcm cxtcmii ad omnia bona filij 
furiofi,cfl vcrum.ti folus patcr ci fubflituat. Si autcm 
patcr & matcr ci fuSftitucrut , prout cjuilibct corum 
potcftjvt d.l.hDm.mitatis. tunc aut fubflitutio eft fa- 
dti a patrc filio furiofo, qu^-m habct in potcftatc , & 
tunc fubftitutus a patrc prxfcrtur,cum in co concur- 
rant ius purix poicftatis & ius humanit.itis,ita <j» ta- 
lisfubftitutushabcbitbonapjtcrna, & furioli aliun- 
dc quxfita,prKtcrqtiam a matrc, & fubftitutus a ma- 
trchabcbiibonimatcrnaarbitrio fubftituti pcrpa- 
trcm arrogator. m , &iia tcm tctiam lafon indida 
Lcxfaifto.opiimc rcfpondcs ad rationcs Imol.cotra 
riumtcnentis. Namhabvrcaliquid iuris plus quam 
altvrfcmpcropcraturpr.trogatiu.im maiorc. I. ciim 
pupillum. $, hisqiii ad maiustribunal.ff.dc rciudic. 
auc fubflitujio cft f^iSta filio in patris potcftate non 
conftituto,& tunc fubllitutu* a p:itrc & fubftitutus a 
mjtrc crunt paris . on Jitionis : idvo fubftitutus a pa- 
trc habi.bitbona p3tjrna,fubfUtutus vcrb amitrcha 



mincPalladis.feu Minrrur>quztunc principalis co 
lcbatur vclut dea fapicBtiz.qux pcrOlcam fignifica- 
tur,quafi illa arborab inftantifue natiuitatis fuitfi^t 
ciappropriata. Vclcamnominc Ncptuni dcimaris 
& aquarum , qui pcr aquam in ciuicarc orum intclli 
gcbatur. £tquiaft-mp:Tconfuctum facrat homines 
in confilio vocarc & foeminas , rcx omncs congrcga 
ri mandiuit, in quo flicrunt homincs pro Ncptuno» 
& muiicrcs pro Pa!ladc,qux ciim ctVa vna pl* quam 
homincsii miiori partc obtinut runt, & luit ciuitas 
vocata Ath na : quia Pallas fcu Mlncrua in Latino» 
vocatur A^tri -n Grxco. Vndc Ncptunusca iniu- 
ria motus. jquastaxauit pcr totum tcrrixoriumin ma 
xim-im C'tis pL-rditionrm.Pro quo placando foeminx 
cx tunc futrunt triplici ptrna aftliCtx. Primo , quod 
nunquam vocc in d..libcrationc confilioru habcrct» 
cx quoctia habucruncRomani,qu6d in lcgibtscon 
dcndis foli viri , & non foeminx vocarcntur. Vnde 
Papinianus in l.j.fF.de Lcgi.Lcx,inquit, ctl commu- 
ne priccptu virorum prudcncum confulcum.Sci-un- 
do.ij» nunquam proKs nomcn matrisportarct. Tcr- 
tio, nunqiiam fcemina hoc pulchro nomine Athc« 
na vocarctur.Vidcatis Auguft.libroxviij. dc ciuitate 
Dti. Vndcrcflac moris cffc focminam Icgcmviris 
non poncrc.ncquc diftiibucdisrcgnisinuiris procc- 
ribus aff rcrcfccundum Gacui.lih.iij.c.j. Facit quod 
iingularitcrdecidicidem Bild. nccalibi rcpLritur in 
c.ad audiintia.in fin.dc rcfcrip.vbi fl ccftacor frarrcs 
fuos reliqiiciic cxccucorrs. licct alios appcllationc fra 
trisc6rincaturforor.I.trcsfracrcs.f}'.di' pac.canic hoc 
cafunon incclligiturdc fororc,fcd dc mafculisft-a- 
cribustantum :quiafoemina habct inuaiiJumconfi- 
lium.Vndem ofiiciis mafculinuin non concipit fbc- 
mininiim. Tamt n in noltra cxcinplart fubllitutionc 
di^Tj I human tatis. habtlitauit mjtrc, vt licutpater 
pofsithliocncmptaritcr fubllitucrc fccundum cum. 



bcbic bona furioli matcrna, & dcindc tlli duo fubfti- 41 ita t tj* ai'pcl!ationc parcntum vcnit maccr ticuc pj- 
turi intcrfcdiuid.nt xquiliter bona furiofi aliundc tcr.vtfubftitutio ab vtroij; fada lilio dcmcnti& fui 
qujftta^fccundum Nico.dc Matha.qucm finalitcrfc- iuris,pariti.rv.ilf at. Ethxcvcra vbifoli parcntcspro 
quitur Barto.in dida l.cx fafCo.xj.& .\ij. col. fubiun- uidcrunt iilio. t Vbi vcio Hlius fui iuris, & fanx mcn- 
gt ns idcm circ,vbi aaus fu rioli patcrnus ei fubftituif- tis tcflamcntum f.-ciffct, & d. mum cid^ m fiiriofo cfie 



fct,& piritcrciusmatcr, firutdidiimcfldcpatrc & 
5 matrc fubftitucntibus. tQuotics cnim mcnic capius 
no cft in patiis poccftatr , xqualis cft pictas pitris & 
m airis. I. furiofx m3uis.ff.d cura. fiirio. idco cxcm- 
plarisquxin pictatc& humanitatcfundjtur, pnritcr 
opcratur faAa a matrc ficiic a pacrc filsu tn poccfbi- 
tc non h,tbentc.Alibi tfi Bal.in I.j.ff.iic fcnito.no. c.t 
illotcx.fpin fubliitutionccxcplari hoc cifu lubftii» 
' apatrL prifcrturfutftitutoamatrc, tquiadignior 
crt homo,qi).im foemina d.n3 paritatc dignit.itis. f«- 
citquod vuItidcm^Bal.in l.j.vlt.col. C.qui adm<i.ad 



do patir fubftituiirt i:tunc aut patcr inftiturionc hx- 
rcdisper filtum fai^am cxprcfsc rcuocauic cx iutla 
caufa,putaquia inftitucusfuriofo inftdiasparaurrac: 
& tunc 'ubftitucus .1 patrc omnia habcbit,auc inftitu- 
t'oncmfjdam pcr filium non rcuocauit,fcd ftmplici 
tcr ci f jbllituit:tunc quia teft tn Bli j tatum manct , & 
paritcr fubftit. ^patrcfai:ca tcnctcaufa humanirati», 
inftitutus pcr tilium ad bona filij, & fubftitutus a pa- 
trc adbona patcrnaadmicteutur,iudicit fingulaiiter 
Sati.in d.l.humanit3tis.vij & viij. col. Vnum tcnca- 
ris mciui.quod conduHit Bart.iu d.l. cx fado. qucra 



bo.pof.pofTunt.vbi dicit,«j» li cx ftatuto in contrafti- 44 fequitur Bald.in dida l.humanitaris. vbi diJtur , tij 



busminorum rcquiratur confcnfus propinquorum 
fcuconiuncioru , fubillo mafculino coniunCtoium 
non vcniunt fcemini: quia dare confilium & autho- 
ricatc intcrponcrccft viron"i,& non mulicru.l.quida 
dcccdens.jf .1'apinijnus.fF.dcadmini.rut. quod origi 
nc fumptltCc)'orcCccropis Athmaru rcs:is:cuiust; 
porc ciuitas itla Athcnarum fundata fiiit , fccundum 
Varro.vbi iIico,c}> fundata pcr eum fuit , inucnta fiiit 
in vna partc ciuitaris arborOlex,\: in alia partc cxt- 
uit aqua miraculose. Ad caufam cuius prodigij,& qd 
hoc fignificarct, rcx Cecrops mifi addcum ApoUi- 
ncmDclphicum, qui in Dclpho infula colcbatur. 
Qiiicofu'tus rcfpondit pmdigium illud fignificarc 
in dcdtione Athcnicnlium forc ciuitatem vocare no 



tipitcr eiict vilisperfona, difsip;itor & dibpidator 
bonorum,quij ficurtunc ci dcncgatur adminiftra- 
tiubonorum filijin vita,itactiam in mortc, vtei cx- 
cmplaritcr fubftitucrc non pofsit. 1. 1\ ciim Jotcm. f, 
co autcmtcmpori'.lf.folutomatrimo.& l.finali.C.dc 
fc'ntcn.paf.& hanc opin.fcquitur Alcxand. in difla I. 
cx fjfto.xv.col.in princi.& viij. col.in fin.Scd Ang. 
& imo.ibi tencntcontrarium , quod imopatcr qui- 
tumcunquc vilis pofsit filiocxemplaritcrfubflitucrc, 
ficut potcft pupillaritcr , ferundum cos in I. ij. fF. dc 
vutga.& pupiltiJcm Angcl.indidal.humanitaris.fir- 
Imo.hicdc qito plcnc habutfUs in matcria pupillaris 
inquartoprinc.irri.& in vij.rcqutfito. fcd Alcxand. 
in clida l.ij.Yiij.col. & di(^a I.cx &do.tcnct quod li> 

cct 
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cctpatfrviltspcrfona fubftitucre poflit pupillariccr ton,vclnirntccaptOt Kisomnibuscsfibui extingui* 

Rroptcrrigorcm patrix pocc.non umcn potcft fub- tur hxccxcmpIarisrubOicutto. Htidcm rifuriofu^ 

itiicrc cxcmplariccrtcum fola humanitas hanc rub> cui fada cftccmporc diluciiliintcruslli cam miocc^ 
fli.fundct,<]tix ccflat in pacrc vili & diriipacorc,& ita 47 ucrit»& fibi nouum tcftamctum fcccrit. tPrxtcri fi- 

ctiatcnct Bild.in d.I.humanitatis. Quod cft vcrum, nitur,& cxtinguiturhzc fubfli.ccflantc impcdimcn- 

criam fi patri non fucric pcr patrcm inccnJida admi- Co,proptcr c]uod fada Uicratiidco (i £iSa cratdcmcn 

nifbatio bonorum: <]uia fola vilitds fmc alia intcrdi» ti vcl fariofo,aut muto,& furdo,liuc prodigo,& ccf- 

Aiono licct non rcpcllatqucm ab adminidracione fetdcmcntia,furor,furd cas, vcl prodigalitas, ctiam 

bonorum fuorum, tamcn bcne ipfum rcpt Ilic ab ad- crtlabic fubAicucic,i|uafi ccflintc caufa ccUi t clfcfi». 

miniltracione bonoru filii,i<|ul ficilius patcr repeU Idcm fi minor xx.annis per (htutum ti-nari ptohibi- 

litur.ccx.t (l finc.in difta I.fi.Circa mcdium.Cdc fcn- tui ctF. dus fucric maior,ccflac h*C fubftltutio , ficut 

tcn.p3f.facicl.fi. C.Jctcgi.tuto.vbi adminiftracio bo ccffncpupillarispcreuencumpubcrtntis, vt ridimus 

norum propriorum non prohibnur minori curaco* fupra in vIii.prin.arTi.pupiIlaris fubftic. £cintcliiga« 

rcm no habcci , feJ benc fibi prohiSctur adminiftra- ci<fincyQ> ceilancc impcdimenco,vt pUta fiirorc,ccll 
tiobonoru alicnoru.Orc<^totis domini,fipoflcm» ^3 fjtfubfticutio,fod non cxtinguitur : t idco turorere« 

opinioni s cocordarc, prout cas concordaui fupra in uertcnte fubftitutio rcaflumit vires,ciim nuixjui fue- 



ij.princip.huius lubftit. atti. v ^rfi. fccund6 <]uzritur 
f -cun Jum An^.Arct.in .*.qua rationc.infti.de pupil. 
fubftit.in «]urft.an matcr,quz ad fecuda vota tranfi- 
nit,porfit filiocxcmpIiritcrfubftituere,vC dicamus, 
<^u6d fi vilis perfona fublHcuit filio, ici difcr>.cc ficut 
fc.iflct bonus paccrfamilias , vaL-at fibftinitio. Si 
autcmindifiretealiquam vilcm pfrfonam fibi fimi- 
le,g> non valctt fubtticuc^o.& ica potcrunc vcrificari, 
& concordari opinioncs. In pupillari autcm poCi. ft 
indiftindi fubftituerc proptcr rigorcm patriar po- 
tcftatis, qu» hic non confidcracur. t fcrcius cfFcaiis 
exemplaris t ft,quia ficut pcr cxprcflam pupillarcra 
matcrpupilli cxcluditur, vt fupri vidiftis inmatc- 
riapupillaris,ficctiamexcluditur mxterfuriofi pcr 
cxprefl'im ctcmplarem , vt plcni vidiltis in tenio 
principali huius fubftitutionts articulo , & fic matcr 
pupillinoncxcluditurpcrtacitam pupillarcmi lu- 
ftuofa fil jfucccfiioncvt 1. fi. C. dc inftit- & fubftit 



ritcxtinfta, non fifta difFcrLncia ancx noua cau(a 
morbi , auc vcccci , prouc facicbac Bal.in dida l.ha- 
manicacis. Si camc illo mcdio ccmporc, quoeft fanz 
mencis furiofus fibi ccftamencum ftcilTcc , fubfticuuo 
cxcmplaris effet omnino c<tiil£ta p<Jr tcxt. diAx I. 
ex fiiflo. vbi prohancur fingula prxmifla , non cnim 
dcbccccftamcnti fa(^io aufvrri homini faof metis,fe- 
rundum Ban.in dida l.ex (2&0. qucm ibi fcquuntur 
Imo.Raph.& Alcxan.Anto.de Butr.& Imol. hic.Ii- 
ci t S.ilic.alitcr vidcaturdiftingucrc in difta 1. huma- 
nitatis.in vj.oppo.Angel. Arct.in dido /. qua ratio^ 
nc.conct diftinSioncm Bald.finalicerumcn rcliquit 
cogita Ju.fubiungcs vbi fupra Bar. <j> fi hliusfui iuris 
fcciflctccftamcncum ancchirorcm, eo poftci cfFcdto 
fiiriofo non potcft ci fubfticui i pacrc vel macrc. Suf. 
ficic cnim,<]> fihi feccric tcftamentu,cum tcftamcri fk 
Aio fibi no dtb.-at aufcrri de iurcj^ d.l.ex fado. fc^ 
in hoc pundlo alio modo cocludit Salic.qucm rccits 
ui & fequutus fiii fupri in iiij.artic. in fccudo ef!c6tu 



p»ritcr non cxclod-turpcriaciiamexemplarem ma- 

tcr furiofi p.r czCdem rationcs,nifi in cafibus in qui- 49 huius fu^ftitutlonis t Et quod dixi fupri, fcilicct q» 
bus prarfampta voluncis teftacoris probari polfcc, <j> furore rcucrtente ctiam fubftitutio , qux cdfaucratf 
▼cllctmatrcm (uriofi cxcludi per ticitam pupillarc: pcrfanam mcntcm vircsreaflumit,cft vcrum,ficun- 



quia cx cifd-m caufis cxc'udetur pc r tacicam cxep'a- 
rcm.pcr cafJcm rarioncs & lcge», vt plcnc diciu tuit 
fopri in materia pupillaris crai^ndo cenium efTedu 
eiu rdcni,& ibi plenc iu dicic Barc. qucm omncs fc- 
quuncurin dit^ta l.cx fado. & Angcl.indido/.qui 
nrione.& Salicc.in d.I.humanicatis. 
5 tQv I M T V s & vlcimus atriculus huius exempla- 
risfubK'. cft, qualitcr conucniat cum pupillari in 
modo finiedi,& dicatis, (f multis modis finitur & ex 
ttnguitar lixc fubftitutio.Qoibus vifis quifqj intclli- 
gcre pofrit, in quibus conu<.nianc, & in quibus dif- 
fcranc. Nam fitcftamcncum parcntis cxcmplaritcr 
fjlio fubftituenos dcficiac cx p.rfona ccftantis,qui ce 
fbmcnti faftionc non habrt,quod contingit in mul- 
tis,dcquibuspcr gIo.& Doft.in I.ficjiizramus.fF.co. 
& Panor.fupcr rubr.fupri co. vcl dchciat cx dcfe<5tu 
tcftamcnri,vel quia rumpitur per qucrelam, vel pro- 
pter hircditatc non arlitam.vcl i pratccricionc poft- 
humi. Tn omnibus iftis hrc fubfticutio finitur , ficut 
pupillaris pcreafdcm raciones & I^iS.dc quibus vi- 
diftis fupri in maccria puptllaris in vlc.prin.arti. Pa- 
riccrficucibi diftumfuic , pupillarisdcficicquadoq; 
cx dcfcitu fubfticuti,vel ex dcfcdu fubftinicionis vcl 
conditionis fubftitutioni adicdz, & fic ctiam Hnitur 



dum Bar.fi furorrcucrtatur antcmortem ceftarorit, 
itiqubd tcporcmortis ipfius filius rcputatur fiirio- 
fus,& ita tenet in dida l.ex fado.fecundo principali 
articulo vcrfi.v.requiricur. allcgjc I.ij. f.dd fi cxcra- 
ncum.fF.de vulga.& pupil.ideni ccnct Angcl.Arct.iR 
diifto/.qua ratione.iij.col.fcd Alcxa.in dida I.eic fa- 
fto.xvj.col.prope fin.t-^netcontra Bart.diccns,quod 
fufhcit Qi fiiror, qui ccflaucrat , reucnatur antc mor.i 
tcm filij.de cuius fubftitutionc agitur.Quia cum h^c 
fubftitutio fit teftamcntum filij & non patris, potius 
attcndimus qualitatcro perfon; tcmporc roonis fu^, 
quim mortispatcrnT.Ncc obiiat diftum Bart.quia 
illud verum eilct , quando fubftitutio cximplaris ab 
inicio non cenerct:puta,quiafaftafuit filia fanz mcn 
tis.quia tuncrequiritur furor tcmporc mort spatris 
ccftacoris. £c ita loquuntur iura pcr Barco. alkgata. 
Nos autem loquimur , quando fubfticudo ab initio 
Fiic valida,puca,quia fada ccporc furoris.qui poftci 
ccfl'auit,& dcmum rcuercitur. Quja fufficit, quod rc- 
uertatur ancc mortem filij , cui fubfticutio f»€ti a2U 
Nam hoc cafu Ficilius reuiuifcit fubfticucio ab inicio 
valida,quim iJIa, quz nunquam fliicaliqua , vc patct 
argu.l.pofthumus.ft°. dc iniufto rupc.cefta.de quo ha-» 
buiftis fupri in j.principa. huius fubftitucionis arcic. 



cxemplaris.Idco dicic Sati. in dida l.humanicacit. x. 50 prope finc. tSifflilitcr finitur hzc fubfticutio.fi filio 
col.Q» teft.im^io infirmato capitisdiminutionc.infti. furiofo cui fada cft fubftitutto , nafcatur filius natu- 
quib.mod.tefta.infir./.alio.vcl rcuocationc,autcan ralis & Icgitimus, puu cx mairimonio tntc fiirorem 
ccIlationc.l.proxime.dchisquzintcfta.dcIcn.ff.vcl contradd,qui patri fuo (uriofo non rcperitur fubfU- 
fubftitutionis caduciute fubuiioto prfmorietc tcfta« tutuSiDec in alique inftitutui. Ni illc talia tcfbiroeri- 

tuiii 
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.tumrumpiti-fifutrurnpiturpupinjris , fi pupilUiJ li- 
brros rufcipfat, tf i6d raro contingit,rccundum Bart. 
in l.in puprirari.ft.dc vulpa.& pupi!. tn H.cii concor. 
anc.ibi prr ^tcv.& in l.humanitatis.prouifo, tamcn, 
<\> illc fiiius fitfapicnj.Qnin fi nafccrctur Jcmcns, &• 
in dcmcntta prrfcurrarv-t,non nimp.Tct fubdi. pairi 
flto raftamVcitm Co cafu filij iam nati ca non rupcrct 
fi dcmftrs (-{rcnt.vt d.l.humanititis.dum dicit ibi fa-' 
pict.s.Nam talibus folus viftus dcbctur fcctmdu ma- 
gis comunem opin. non cy fit n"celle cos fubrtitucrc, 
vt\ inaliquo in(titucre:& prouifo,rtia/j>patrifurio- 
fono dcnicntcs fupcruiucreT>t,<iiiia fi antccorum pa- 
trem mbrcrmtiir.fublli. patii.fafla rcconualcfct rct, 
faltcm dc aripntatc praftoria \ pcr I.poflhumus. fF. de 
iniufto rupt.tc(l4.fccundum Bal.in d. I. humanitatis. 
coI.fi.'8c laf.ibiiflf Imo.hic.Si autcm filio fiiriofo na 
ftcrcrurfili} naturaIcstm,propter cos non'ruperetur 
fubflit".ctcm{lhiris,ficut ncc pupillaris.Qilia ctiam fi 
(Iiriofus non cfleteorum patcr , non tcncircturcos in 
tcfta.inftitucHT,p glo.fing.m l.j.tf.j.ft.dc bo.pof.c6t. 
tabu. Be multb"' minus rumpcrctur pcr filios fpurios, 
vt plcn^ diti'?.iri vij.principali nrii. pupiMarisfubfti. 
vcrfi.itcmfinitur.Iicc't Birt.in d.I. cx fafto. tcnucrit 
contrarium,motus quod furiofus contrahcrc non po 
tcftmarrimonfum,&: fic habcrc non poteftnaturalcs 
& lc£jUimos.Scd hoc non crtb. nc didum, quia antc 
fjrorcm potcrnt matrimontum contraxiff.., & in dc- 
mcntia libcros fufcipcrt.I.paire furiofo. if. dc his qui 
funt fui vclalic.iu.nccobftat, filij naturalcstatiim 
faciunt dcficcrc fubftit. alicui faft.i , fi abfquc libt ris" 
dcccrtcrir.l.cx faiSo.^.cx fx&o. & f. fi quisrogatus. 
ff.id Ti "bcl. quia loquitur in difpofitionc tcftatoris. 
Stcusquado filijcicdifpofinon? kpisfaciiit dcficcrc 
fubftitutioncm, vt in cafu > in quo deficitfubftitutio 
pcr fufccpttoncm liberorumcx difpofit''oncdi<5arI. 
ex fafto.ff.dc vuIgaA pupil.Qjia cunc non fuftkiut 
naturalcs tamum.iut fpurij, pertcxt.in I.gcncralitcr. 
/.cum autcm.C.cicii»iii.& fiibfVi.fecundum Bal. inl. 
ncc ci.tf.coru.aI.iis.fr.dc adopt.& d.l.humanit3tis.& 
ibi lafon vIrimacolri.& indiLial.cxfidto.xviij.col. 

tPoftremo finitiir hxc fabftitutioex dcfcduciut, 
cui eft fidiMdco fi prodigus,cui fada fuit, comifcrit 
dcIiAilm,propt: rquodhicritdcportatiis , vel (cruus 
poen jr ctf<^flus,int. lligcndo c{7 prodigus obligctur cx 
dcIido,'uxta plcnc not.pcr Wodo.in I. fi quis tntan 
tam.C.vnde vi.& inl.is cui bonis.fKdc Ycrb.obH.vcl 
fi furiofin cui fubftitutum cft,d^liquerit tcmporc di- 
hictdi intcruallij&fiiitdcportJtusvel rdigiofusclfc. 54 
ftus.^xtinguitur cxcmplaris fubftit. fccundum Bait. 
in diftj I.cx faCto.» .j.in fi.quc m ibi fcquutur omncs. 

E < thisomnibusfupraiic-dudis, iun^tishiscpa: 
fucrc fupcrius dcclarata in materia vulgaris & pupil- 
larisfubfti.clarcconftat hanc cxcmplarcm fublHtu- 
tioncm non effL' vulgarrm,ncc pupi1Iarc,aut compe- 
diofim/cd efTc fprtiem fubftitutionis dc pcr feab 3- 
liis diftindam & difFcrcntem. Natura cnim cius in 
plcrifque cft , ficut natnra pupillaris, & intcrJum fi- 
CUt natura vulgaris fubllitutionis. Natura vero fidci- 
commiftarii: non habct,qua ifta cft dircfta , & ficri 
potcft in Iegirima,im6 in bonis propriis filijdcmen- 
m,furiofi,muri,& furJi,aut prodigi,vt fupravidifHs, 
ficut ficri potcftpupillaris. Scd fidcicomiflaria nun- 
qu.'im licri potcft in legitima.vthic in ca.noftro.& I. 
cx mbus.C.dcinofKc.tcfti.vidcatisquardixi in ma- 
teria punillarisin iitj. princi.articA in vj.rc(^uifitOv 
in fin. T Nam in primis non cft vulgaris, imo ab ei 
djti'cn formali coccpdone. Qiionia illa itaconcipi- 



tnr fi harrcs non crit. Hxc vero ita Condpitur,fi gon 
fanz mctis dccellciiti vcl fi in altcrationcmctis pcr- 
mifcrit,vcl fi intcftabilis dcccffcrit, aut vcrbis fimili- . 
bus:quia no titum curamus vcrba,quantu mctem.C. 
cod.l.quoniamindignum. Sccundo diffcrtconditia-. 
nis implctionc , quia vulgaris babct in fc duo capiu, 
fi hxrcs non crit , quia nolucrit , & quia no potuerit. 
Sed in cxcmplari fiibiadiri non potcflconditio vo- 
lunt3tis,vcl noluntaiis, citm illa nifiinfapicnte non 
cadat,quinimoquampriniiLim fipit, finita cft fubfti-. 
tutioexcmplarisyquarperinnam iTKntomcxpirat, vt; 
dida I.cx fado. TcrtioditFcnharicditatum acquili- 
tionc, quia pcrcxcmplarc duxliiErcditatcs qu.rrun-. 
tur,fciticet harreditas fubf^tucntis , & fili j cui fubfti- 
tuitur, fcd pcr vulgarc quxritorfolaharrcditastcfta-; 
torisfubftitucntis.I.tin.C.dcinfti.&fubfti. Quanb, 
difil-rtinqualitatc fubftitucdoru>quia vulgarisfubfti 
turio potcft dc omnibus ficri, fcdri^cmplaris tantuni 
fitdccerrisperfonit^puta filiis autfratribus (uriofi,> 
vt d.l.humanitatis: Quinto diftert in qualitate tcfta- 
torum: quia vulgaris htab omni tciUtore, cxcmpla- 
folis afccdcntibus. Qupnia de illis titiim ioqui- : 



risai 



turdi^ta l.humanitaiis. Scxtoditicrt in qualitate h«- 
rcdis I quia omni hf rcdi potcl^ vulgaritcr fubftitui, 
icd cxcmplaric non potcft fubftitui,nifi mcntc carc- 
tibus vcl anatiuitatc vcl pcr acciJens. Scptimbdif- 
fciT, quia vulgaris cvprdla tollit cxiftontiamfui h^rc- 
dis,vt plcn^dixi in v.prin.arti. vtilg.iris fubftiturio- 
ni$,& in vltimocffcfiu ciufdcm, fcd in cxemplari fc- 
cus : quia in dubio no vidcturtcftator darc vdlc hx- 
rcdi liccntiam abftincndi,vtl.cum quidam. C.de nc- 
ccfla.fcr.hxrrd.infti.in rationc fui.Odauodiffert in 
lixrcdiutistranfmifsionc, quia cxcmplatis nonde- 
rogat tranfmifsioni , fcd vulgaris cxprefla , licet non 
dcrogctiuridclibcrandi, quod a quocunque etiam 
cxtraneo tranfmittitur.l.cum antiquioribus.C.dc iu- 
rcdclibc.& dicam plcncinfra. Monuo itaquc tcfta- 
torc. ij. vbi tradabo matcriam fuitaus & iuri-stranf- 
miRcndi,tamen dcrogat fuitati.vt ibi plcnc dicam. 

Nonc)dittlrt, quii vuIgarispote(f pcr qucrelam 
inofiicioli tcftamcijti impugnari , (ccus in cxcmplari 
aut pupillari.l.Papiniamis.j>.fcd nec impubcris.tf.de 
inoBic tcfta.ita clcgantcr dirit Bald.in dida 1. huma- 
nitatis.vcrfi.vcniamusadquxftiones. Dccimo dif- 
f,.rt, quia vulgaris fubftitutio ficri potcft per matrcm 
filio ab inteftato venicnu. I. fi quis ita h.xrc » inftitua 
tur fi lcgiumus.S". dc ha:rcdibus inftit.fccusin cxcm- 
plari.t Sccundo principalitcr dico , q» hxc fabftitu- 
fo no cft pupiilaris: iroo difti-rt quam plurimiim ab 
ca. Primo rationcgcncrali , cjuia iili clHimilis, & 
nullumfimilecftidcni. I. quod Ncrua. ff. dcpofid. 

S.cundb fpccificc difK n ab ea in modo & forma 
fjcicndi,quia illa fit,fi dcccderct filius in xtatc pupil 
lari.Harc vcrb fi dccdTcrit in furore,vcl no fana mcn 
tc, Tcrtib illa fit pupillotantum, haccfieri potcft 
adulto. Quanbilla fit filio in potcftatc cxillcnti, 
hic verb cuam fit cm.icipato, imb (ilio naturali tan- 
liim , fccundum B3rt.& non bcnc fecudum commu- 
ncm opinioncm,vtfupravidiftis, & fii perraatrcm, 
cjua: libcros non habct in potcftatc. Quintb illi xtas 
fincm imponit, huic fanitas. Scxtb illa pupillo ficri 
potcft criam cxhxrcdato.l. moribus. ff.dcvulgari & 
pupilla.hxc non:quia tcxtusdicit,qubdfaltemicgiti- 
ma dtbci furiofo rclinqui. Scprimb in pupillaii 
poflunt omncs indiffcrcntcr fubftitui , Ccd aon in 
ifta, fcd foli libcri vd fratrc s furiofi fi cxtrnt. 0<Sa- 
ub diffrrii^ nominc,quia illa tocatur pupillaris , hxc 

vcr« 
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Tcr6dicitar cxempIaristWco cffctur rcalitcrdiffiTrc 37 rniMftdimJtjp^mtAsimpeditftHfiiUrmt 4MttxeprpU- 
fpccic & rc.l.fi idcm.C. dccodicil. ficutalir plurcs rtmcentintninrtdjmtM. 
dirfcrcnti«,quarcx fupr.idiftis poflunt fjcilitcrclici.38 fleaprx)c.t(iijparUMn»nimptda./iteJhtriiiavoluit. 
ita notabilitcrdirit Salic.in d.l.liumanitatis.v.coI.S: J9 RtaprtcamtjMandonentmfedtatdilpantM. 

55 laf. pcn.col. + Tcnio principalitcr dico,cjnbd non 40 Rtctprocam ptr mtltttmf^am, m» tmptdtMt dtf^aritM. 
cll fubfliiutior. ciproc^/cubrcuiloqm, quia illa fit 41 Rectproca ^ttando c^tineat miltt^em. 
pluribus,lirc vcro vni. Prrtcrca in illa fubllitui non 4: tJl/ilitaru m r^ciprecu ctntem.i ijuideperetur. 
poflunt nifi hsercdcsinftituti.fcd in ifta fubftitui pof 4J 'Deileres drcUrui^uMliterinttfi.indo^^ndtantpriiiiJe- 
funt ctii nr> inftituti,dcquoplcnc dicam infra proxi fiemiliii*. 

ma fuhl^itutionccx quibus clarc cognofcctis plurcs 44 nJ^/Mreman excUaUntfiihflaMiumes inrtciprKH con- 

56 aliasdfCrcnttas.+ Quartoprincipalitcrpattt, qood tent*. 

hxc fubftittitio non clt compondiofa,quia illa in pa 45 Te^esijtioi re^fHirMturadpnbattdtimte/lMertm v«liiif 
cano,i J (. ll.non miiitc,vcl cxpirat pub. rtatc cius cui feinreaprocAdijpanbiufUla couneripiipillare .exem- 
fit,vcl valct iurc fidcicomifsi.vt l.prccibus.C.dc im- pUrtm.aMt mdit.fuh/ht. 

pub.& aliis fubftit.& in milite morc milit,iri tcftnn- 4^^ e^/'^^ vhim rtaproca veluit aliM cmintri. vna txpi- 
tc.poft pubcrtatc valct iurc dircfto in bonis tmtum ranttaLi rtmanet. 

teftatoris.I.ccnturio.ft*.dc vu!ga.& pupil. harc ?utcm 47 R'"p^o" tiAtider.oncoMineatn fivHl^arem. 

valct poft pubcrtati m quocnnquc trmpore ius dirc- 4^^ ReaprocapupiUo drfHnofofAla contmet pMpillarem dr 

^loctiaminbonisfiiriofi,vtd.l.humamtati$.Prjrtcr- txtmpUrtm. 

ci di^rt in forma ftcicndi : quia ifta fit i\ non fan* 49 ReapncadtfPanbm cempendioftfaBa tjMidcontineat. 
mentis dccc<lcrit,illa vcr6 quandocunquc dcccflcrit, 5° Jltctprtca faHa dijpankiu .^mhm JuperMena pantM, 
nul!adcfanitatcmcntisfaaamctionc:&ilIa homi- ^Hidoperetitr. 

ni fani mctisfit.hTC vcr6 homini infana: mchtis: & 5' '^iiJpofinoah.mtteinMttJunonconfinnatMrpeJtes. 
illi morsiIIiu$cuifitfincmimponit,huic vcr6fani-5i LtptmitM tripUx.&anretrotrahatMr.& nM.^^i. 
tas mcntis,acunJum Sali.vbi fupti.quarc concludc- 54 i(tctpncap^bH4j4Ela.t,M,pejieafiuntdil^arei, an trri. 
turhanc cxcmplarcm fubftitutiomm 3 fincuiis aliis . . yr - 

plurifiric dift; rctcm cftc dc p. r Cc fubftitutiouis fpc- 55 P^P'!^ anextiniuaiMrtngrtJfM menajfenj. 
cicm,& hxc dc ipfa fufficiant iam dida. 5« Sublhtutm vUimm anhahtatpartemfebm penultimi.aH 

^ aluirMm emmutu. 
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I ^^RtciprocafHbjHtutietfuemedefiat, 
£ "Breitiloijisa ^uare d-.catur. 

3 JnMictm.diflte in fuhfittuttenepofita. 

/^^ Breuilixjii.i fubJhtuiiOijHtd. 

5 ' SMhJbtuti inMicem pUres inteBi^ntutpn portionibm in- 
fhiaienif.(j;nu.(S.-j.(Sri. 

9 Suhfiituu inMicem plurfs neminihm preprijSAn pn por- 

twnibm vemant haredttarijs . 

10 Cep/tU natnra ef}- tufualiterdijhrihuere. 

II Subfiitutt adinutcem mixtim neminihm pnprijs , & ap- 

pe/lanui), anpreportienihm hariditarijs vemant. dr 
PMine.yz.^.Cri^. 
j 5 Treuilo^ua centinet plures fuhJhtutieHes. 

16 BrrutUifuacentinetdMMvulgares. 

17 Breuilotjua mAionhm faBa an cotineat fideicSmiffarii. 

18 'BreuiloijHA valet lure dtreSa in cediciSu inter Uheres. 
15) Reciprecafemp*reftdirt£la. 

XO Suhjittutni reeiprore i kl^arrter pupiSanterj (*r fideice- 

mtffanedat ektiieneni fubfiuut». 
2l Breuilo<juafHafule duai tamum (entintat pupiffares. 
zz 'Bnuiloejua ejuando diiai ceniintat txempUus. 
2j Breuiloifua ifuando ftx (Sr eiie ctntintAtfubfittutionts. 
24 Breuilo^u.i femperplures partinumencoitinet. 

15 SMhJhtutiones in hreuilo^ua cemprehenfafunt txpnjfa, 

matrem e.\cbidunt. 

16 Reciprecaanfitjpectfs fuhfitt abaliis dtjhn[}a. 

17 f^idetiirditiie notatimpropnetatem ijuandam, 

18 Statutum lo^juens divulgari tj; puptlUrtnen cemprehen 

dit rinprocam. 

19 Reoprocam tmpedit inafualitM tjUAnis.drnu.ii. 
}0 InaijHoIilMinreapnca^uetmedutnttruemat. 
31 PerfonanminaijitalitMtnpUx inreapreca. 

3j 3nuiUt}ua inoijualthmfaila non conttnet pupiBarem. 
DelermtnatieadduedetermtnahiJ*a,andehetajHaUter. 
(jrnume.^<. 

jjS ReciprecHdifpnribmfaRtne cmintt Jtdticemifariafu. 




Tndlatiis rubfl.Breiiiloquo!, 
feu Reciproca:. 

V A R T A fubftitatio dicitur Brcui- 
loqua fcu Rcciproca:qu.T t fit fi tc- 
ftator pluribus harrcdibus inftitutis 
dicat,Vos inuicc fubftJtuo , vcl cos 
I inuiccm fubftituo:aut dic.it, quicun 
quc corum dccdfcrit finc libcris,al- 
^ r Jit hxrc $,vcl altctum fubftituo.ff.de hxrc.inftitJ. 
Titius.cum ll.f q & l.cumin tcftamcnto./.hxc vcr- 
ba.& ft.di lcp ).l fi fiindumfubconditionc.Jf. his ycf 
bis.vcl fic,ha:rcdcs mcos Tirium & Caium inftituo, 
ita <|> fi quis corum dcccffcrit.bona mca ad ajtcrum 
pcrucniut.Nam hlsomnibuscafibuscrit fubftitutio 
dircdt.i,fccundum Gul.dc Cug.qucm fcquitur Bart. 
inI.Luciu$.ff.dcvuIp.& pupil.quia ficct vlrimo cafu 
iit faA,i pcr verba commun!a,tamcn iptcIJipirur dirc 
tti.l.harrcdcsmci.J.cum ita.& l.harrcdibas.Jf.fin. ff. 
ad Trcbcl.& l.(i iu fiictitft.de lcg.iij.&tcnct Bahin 
I.li.C.dcfacrofan.ccclc.& in c.A patcr.j.co.t-tu.libr. 
vj & Anc.ind.l.prccibus.& Alcx.in d.l.Lucius. Vbi 
autcmtcftatordiccrtt.quicunquc harrcdum mcornm 
dicciVcrit finc hbt-ris,altcri rcftituat hirediutJ.eflct 
fubftiturio rcciproca fidcicomiflaria.l.iubcmus.Cad 
Tr<-bcl.fi cundum Sali.in l.intcftamcnto.C. dc tefta. 
mili.& Ange.in Jf.& plurc-J.iuiti.ilcvul.fubft.vbidi- 
i cit,ti{, fcmpcr illi fubftitutio dicitur brcuiIoqua,feu 
rcciproc3,quoticsin vna coccprioncvcrboru plurcs 
hincmdcfiibftitguntur. Etharcfubftiturio alcge & 
iurifconfulto Modcftino vocaturreciproca in IJam 
hoc iurc.rf.dc vulp.& pup.Etratio cft,quia primodi 
ftum rcpctitur& rcciprocaturac flcdtitur in fcipfum. 
n3 rcpcut & rcciprocat pcrfonas,& inftitutionc prx 
j cedcntc rcflcftii in fcipfas,t maximc qa in fubftitu- 
tionc apponitur di&io inuiccni , qux intcr fc facit 



, qux 



rcftc« 
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ttflctam gminatibnem.inftit.dc autho.tuto.f . i j. 8c 
dc lcgi.3^na.rucco.^.j.&: qutbus modistolli.oblig.jf . 
j.& I-j.tV.dc copcnfa. A plollatorib. vcro & antiquis 
patribus vo ata cft brcuiloquai & ita cam vocat glo. 
in l.Lucius.if.dc vui^. & pupil. fubftit. in princip. Sc 
hocidco,quia vtdid^umcft vcrhisfit brcuibus,ita 
cp fub vcrboru brcuiute plurcs fubftitutioncs coprc 
hcndit.l.cum in tL-ftamcnto./.hic vcroa. ibi brcuitcr 
fubftituic. ff. de hacrcJ.inftit.Scd vcrbum rcciproca 
eft huic fubftitutioni magisproprium,quo vtitur.l.ta 
hoc iurc.ft"^e vulg.&: pupil. & hoc cx co , quia iftud 
vcrbum rcciproca,ncc attu ncc habicu conucnit,nin 
Ifti fubftitutioniincc altcri poteft adaptari.Scd tcrmt 
nuvbrcuitoqua , quafi fub orcuitatc vcrboru muttas 
continctfubftitutioncsicuucnit copcndiofx fubftitu 
tioni,quac ctiam copcndiofa dicitur,qua(i fub vcrbo 
rumcopcndio plurcsconttncatfubftitutioncs, vt vi' 
dcbitis in matcria compf diofx.vn Jc Richar. dc Sati. 

4 fic ctiam dcfcribit. t Subftitutio reciproca fcu brcui- 
loqua cft,quat brcuiloquio fubftitutioncs cotinct ptu 
res zqualitcr & reciprocc.Idco fcquendo fingula di- 
Az diftinitionis vcrDa,& fupcr fin^ulis roJtcrias ad- 
iacctcs fituando dcclarcmus hac fuliftiturionc.Dici- 
tur enim in primis , cj, rcciproca fubftitutio cft , qux 
brcuiloquiotidco dicirur brcuiloquio , quia brcuious 
fit vcibis & loqut la,vt difto.jf .hacc vcrba. Nam brc- 
uiiis plurcs hxrcdcs inftttuti non poftcot fubftitui, 

Jluam diccndo,vosinuiccm fubftituo, vcl cos inuicc 
ubftituo,viI aliis modis.s.in princ.rccitatis. Tunc c- 
nim vidcrcturfubftitui vnus altcri,& ccoucrfo vicif. 
rim,ica <j> vno coru mortuo antc aditam hxrcditatc, 
vcl hcrcditatc rccufantc,rcliqui cohxrcdes ad partcm 
illius vocabutur omnc$,& quilibct jfro ca partc, pro 

5 qua fonefucrant a tcftatorc cxprcfsim fubftituri.T Si 
autcm teftator non cxprdTcrit, & omncs fiicrant x- 
qualitcrhzrcdcsinfticuri, triam videbuntur a-quali- 
ter (ubftituri.Scd fi inxqualitcr fucrant inftituri ,ad 
partcs prxmoricntis vcl hxrcditatc rccufanriscxtcri 
vocabunturprohispartibus , proquibus fucrant in- 
ftituti. Nam portioncsin inftitutioncadicAx»intcl- 
liguntur in mbftituuonc rcciproca tacit^ rcpctitx, 
talitcr tribus hxrcdibus inftituus , vno in (cmiftc, 
altc-roin tricntc,alio vcr6 in fcxtantc,fi primushxres 
rooriatur,ica in eiusperfona,& parte fit locus fub- 
ftitutioni:rcIi(]ui duo ad partcm primi hxrcdis prx- 
mortui vocabuntur , prout inftituti fucrunt , fcilicct 
fcciidush^rcsin quaiuor vnciis,& tertiusin duabus, 
prout inftituti fiicrant : quia partcs adicfix in infti- 
tutionibus primis, rcpccitx ccnfcntur in fubftitutio- 

C nibus.t.j.C.dcimpubc.&aliisfubftit. t Attamen, vt 
perftfii hanc matcriam habcatis, facio fcx cafus.Ni 
aliquando plaribus hrrcdibus inftitutis fubftitutio 
fit nominibusappeltatiuis , aliquando fit nominibus 
propriis,aliquando mixum,aliquando fitnominibus 
indifcrctis,aliquando quidam fubftituuntur nomini- 
bus propriis,& quidam nominibus appcllatiuis , ali- 

7 quaudo fumus in dubio. t Primo cafu, quando fub- 
ftitutio fit nominibus appcllariuis,vcluti tcftator plu 
ribushxrcdihusinftitutis dicic, fi conringataliqucm 
dc hxrcdibus inftitutis no dVc hxrcdcm mcum,alios 
hxrcdcs m.t>sci fubftituo.Hic cnim dum dicit hxre- 
dcs rnco$,t..*ftAtor vcitur vcrbis appcllatiuis. Quo ca- 
fu ilti llc fimplicit.:rfubftituri aiia non fada parrium 
aftignarionc intcliiguntur fubftituti pro toc parribus, 
in quibus fjcrant inftituri , vtdida. 1. cum concor- 
danttis ibi in glof.allcgaris.Et hoc verum,nifi in fub- 
ftituuoaccirccomiubus xqualitcr onus iniun£him: 



quia lunc rat!oneoncri< xqualitcr iniundi , prxfu- 
muntur zqualiter fubftituti,n6 attcntis parribus fub- 
ftiturionis.l.quotics.ft'.ad Trcbcl.vcl nifi aliqut cx his 
hxrcdibus dtent a tcftatorc coiundti re & vcrbis, vt 
quia tcftatorinprimainftiturioncduos fimul& c6- 
iundim inftitucrit in vna partciquo cafu licct poftca 
h.Trede$ adinuiccm fubftitucrit , tamcn fi altcrex i- 
ftis coniundis decedat , admitcitur primo rcliquus 
conitmwius.Srd fi ambo coniund^i dcccdcrcnt , tunc 
cxtcri hxrcdcsxqualiteradmictcrcntur,pcr tcxt.fin- 
gularemin I.cohxrcdi.f .quidifcrctas.vhi Raync.Ni 
coI.dcNcap.B3t.& alij.ff.Jc vulg.& pupil.& t ftco- 
munis opinio.dc quo pcr Bar.in d.l.Lucius.illo eo J. 
titu.in vhi,quxft.Bat.Ang.& Sali.in I. in tcft.imcco. 
C.dc tcfta.milit.Nam tunc pancs aflignatx in infti- 
turione , rcperitx intclliguntur in fubftiturionc , ni(i 
coniundio faifta pcr tenatorcm aliud inducat, vt ibi. 
vidcatis, qux dici infracadcm fubftiturionc. in vcr- 
bo,aK]ualitcr .in prin.Coniun^io autc fanguinis,pu- 
ta quia clfcntduo ftatrcs in eadem pontone inftituri* 
hocnoninduceret , vtd.I. Lucius. vcl nifi & tcnio, 
quando parti hxrcdum cffct fada fubftiturio dircda 
vcl fidcicomilfaria, & no omnibus. Qup cafu criam 
tcftator fubftitucndo non vidctur refpcflu habuifte 
ad partcs h.Trc Jicarias,ita probat tcx.in I.turpia./ . fi. 
ff dc lcg.j.fccudum lifo.licctglo. & c5muniter Do- 
do.ibi alitcr intclligant illum tex.fcd cum violcnria. 
Ex his datur dccifio,pcr Bart.in d.I.Lucius.circa fin. 

8 tcj» fi patcr habcs duos filioscx prima vxorc,& duos 
ex fccunda,cosinftituat,& inuiccm fubftituat, quod 
▼no primx vxoris rrpudiantc omncs cxtcri admittc 
tur ad partcm repudiantis,non habita rationc ad c6- 
iundioncm fanguinis,qux cft maiorin fratrc primx 
Txoris,quam aliis cx fccunda.ita tcncnt Bal.& Nico. 
dcNcap.ind.l.iam hociureA Alcxa.ind.l.Lucius. 
Imol.& Pau.ind./.qui difcrctas.Bald.Angc.Sali.& 
Ludo.in d.l.in tcftamcnto.Cde tcfta.mili.Nam hxc 
fubftiturioeft fubrogata loco iuiisaccrefccdi.vtd./. 
qui difcrctas.Or in iurcaccrefccndi omncs pariter ad 
mittuturJ.fi 'ITrio vfu frufius. f .j.ff.de vfufi ud.crgo 
&c. Prxtcrca tantam affcdioncm habuit tcftator ad 
filios fccundi matrimonij , ficut ad filios primi. crgo 
paritcr dcbcnt admicri,fccundum Angc.Arct.in d.f. 

9 & plures.in fi.inftituJc vulca.fubftit.tSccundo cafu 
principali , rcilicct quando lubftiturio faSacft nomi 
nibus propriisjtuc panes adicdx in inftiturione,non 
intclliguntur rcpcritx in rubftiturioac,im6cxfui>> 
ftiturioncvocabuntur xqualitcr, non attcntispor- 
rionibu» hxrcditariis.I.nonnuquim.ff.ad Trcbcl.& 
ratio differcnrix eft duplcx: quia quando fubfHturio 
fit pcr nomina propria,tunc pcrfonx cnumcrat por- 
tioncs,& fic non habi tur rcfpcftus a<| portiuncs, fcd 
ad pcrfon.is,fecundum Bal.in d.l.j. Prxtcrca quando 
fubftiturio fit nominibusappctlatiuis, fit fub vnitate 
fcrmonis abftj; intcrpofitionc ccpulx. Na tunc dici- 
tur hxrcdcs mcos fubftituo, fcd quadofit pcr nomi- 
na propria.ncccffc eft cf intcrponatur copuIa,vcl pu 

10 ausciusloco.tOrdcnaturacopuIxcft diftribucrc 
vim vcrbi xqualitcr intcrperfonas copuIatas.L rcos. 
f .cum tatibus.flF.de duobus rcis.I.j. & ij. C. fi plurcs 
vna fcntcn.codcmna.fuc.CopuIa crgo.qux cadit ne 
ccjfario intcr ifta nomina propria operatur,vt ^qua- 
litcr ad fubftiturione admittantur, fccundum Raph. 
Fulg.in d.I.j.Cdc impub.& aliis fubfti.Hinc eft,tpfi 
effcntduohfrcdcs ciufJcm nom!nisproprij,& tcfta 
tor diccrct,Tirios fubfticuo : quia cunc intcr cos noil 
cadit copulajfcruare^ur d.l.j. vtportiones inftiturio- 

nis 
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ni$ Ccnrcanturrcpctitt inrubftitutionc.pcr tcxt.no. na propriartGc illeTitiusfcparatus habcbit in fubfti 

in l.fi hxrrdcs nominatim.in vcrbocnumcratioiun- tutionc dimidiam,&.- cirtcri omncsalijctiim pcr no- 

dis diSis ibi pcrBar.fF.de lcg.j.Ethxc diflf.rctia in» mina propria nominati habi-bunc rcliquam dimidia, 

tcr nomina propria & appcllatiua procrdit in infti- vt cftcafus in l.qui libcris.jT.fin.cum l.rcqucnriA ihi 

tutiontbus & rubfticutionibustfcciis in pluribus lcga Dodo.ft'.de vulga.& pupil.quam quidcm dimidiain 

wriis inuicc fubftitutis^cjui fcmpcr in virilcs,& p^ua poftca illi fimul plurcs diuidcnt intcr (<• yirilitcr. Sc* 

liter vidcntur ftibftituti,pcr tcxt.rinpularcm in l.vni- ciis li pcr nomina propria non fijiircnt nominatirfcd 

ca.^.fcd vt manitcftctur.iuii&a glouibi in vcrbo,pro pcr didioncm quifi^ois h^rcs crit &:c.quia tunc itlam 

virili.C.dc cadu.tol.qucm ibi ad hoc multum pondc dimidiam intcr (c diuidtt pro portionc hxrcditjriai 

rat Paul.& hoc vcnim,Bifi onusintrinfccum dcrcfti vtcft c.ifus fingularisinl.fi.C.dcimpub.& «liis fub- 

tationcipfiusrnlegats aliud induccrct, fccundugl. ftit.& ibiperDo(^.quzomnia notabitisincommc- 

liibi. tTcrtiocafu.quandofubftituriofitmixrim, fci 15 dationcm huiusbreuilocjuxfubfUtutionis.Ext qui- 

licct & nominibus propriis& apptllatiuis, dcbctat- bu$rcflat,<j»hzc fubftitutiobrcuiloqua plurcs conti 

tmdi qux nomina przcedat:quia fi nomina propria rtn fubftitutiones,& partcs in fubftitutionc afsigna- 

prxponunturjVt quia dicitur Titium, Caium, & Sc- tas tacitc rcpctit in ipfa. Subftitutioncs idco dicitur 

ium hircdcs mco$inuiccmfubftituo:tunca:qualiter ad diftcrtntiam hxrcdum inftiturionis , in qua talis 

(ubftituti intcllitruntur : feciis fi prxccdanc nomina reciprocariocadcre non potcft. Plurcs. idco dic'tur 

appcllariaa,vtquia tcftator dixit, fuprafcriptos hz- ad diffcrftiam vulgaris pupillaris& cxcmplaris fob* 

rcdcsmeos Tirium,Snum,& Caium inuiccm fubfti- ftiturionum,in quarum fingulis non fcmpcrcontin- 

tilo.Quia mnc proportionibushircditariis , & non git,qu6d plurcs contincant fubftitutioncs : ftd hatc 

xqoalitcrccnfentur fubftituri,ftcundum Bjld.in d.1. bicuiloqua nunqua vnam tantum & finf;ularcm,ftd 

j.& probat tcxt;in I.fi fcruus communis.ia vlri.ff. dc -ad minus duas vcl pluresconrinct fubftitutioncsJsi 

ftip.feruo.& cft glo.in l.ita libcr./.fi.rt.dc ftatu libe. inttrdumconrinct du.rstsntum, iiiterdum quatuor, 
& fentitgl.in d.I.nonnunquam.idcm Bald.in d.lauri^ intcrdumftx,aIiquandoo<^o, vclplurcs. tPrim6 

pia.^.B.ficucinaliofimili dcciditur.in c.quoniaab- dixi,Q>intcrdumcontinctduascantiim, fcilicet tuI- 

II bas.dc offic.dclcg.tQoartocafu,quando fubftiturio garcs.vt quando fit duobus cxtrancis vcl maioribuSf 

fit nominibuc indtfcrttis,puti lilioi.fi^attcs vcl ncpo id eft pubcribus fanis,quibus coucnirc no potcft pu- 

tes inftitutos inuiccm fubftituo, tunc idcm cft, ac fi pillaris nccexcmplaris.Tunc cnim quia vtriq; coue- 

ficretnomitnbusappcIlJtiuis,quiaomnesfi:b vnita- nit vulgaris, quz fui natura omnibusdc Tulgo fitrl 

tc comprthenduntur, tcxt.eft fingularis, fccundum potcft,vtdixi ?.in m atcria vulgar.'ntcttio pnncipali 

Bar.tbi.in l.Luciu$./.Mxuia.lcg.ij.ft.adTrcb.& pro articulo.taUs iubltiTurio brcuiloqua non conrinrbil 

batur inl.ft hjrcdcs nomin2rim.& ibi Bar.tF.dc lcg.j. nifi vulgarcm in pcrfona cuiuflibct hcredum inuice 

Quod cft vcrum,fccudum laf.in d.l.j.quado omncs rcciproce fubftiiurorum. cum cartcrx fubftitutioncs 

comprchcndcrcturfub vnonomineex iftis indifcrc- fupradiSarcisnonc6ucniant:quia non funt pupilli, 

tis,puti quia omncs eflent fratrcs vcl nepotts, & tc- ncc in pottftatc,ncc criam dcmcntes,3ut furiolt,mu- 

ftatordiccrct,ncpotc$inuic£fubftituo: quia tucots 17 ti,& furdi,vcl prodigi.Idtocft magna quxftio: tan 

veniunt fub vnitatc fiiic copub, & locum hnbct di- tuncin tali brcuiloqua conrincatur fidticommilTaria 

ftns jF.Mjeuia.ftd vbi cx inftituris hjrcdib' aliqui tf- fubftiturio.Quia ficut vulgaris conucnit vtriquc fub- 

fcnt filij,aliqui ncpotc$,& aliqui fratrcs,ita omncs ftitutorum.quibas no coniicnit pupillaris ncc cxcm- 

fub vna nominis vnin.itecomprchcndi non politnt, plaris,fic ctiam ciscoucnit & incoru pcrfoniscadc» 

fcd cffct nccelVc,(j> plura ad diucrfa nomina indifcrc & fieri potcft fidcic6ininari.i.inftit.dt pupil.fubft.^* 

tamediatccopulaappoocrctur,vtquiatcftatordicc- cxtraneo.Qiiia licctcxtrancis,3ut pubcribos fubfti-» 

ret,fratrcs mcos & filios nc ncpotv S fubftiiuo: tuc lo- tui no pofsit dircdc vltra cafum vu!garcm,vt ibi, ta- 

cu noliabcrctdidas ^.Mruia.pcrca qux didafiie- mc bcnc potcft cisfubftitui indircftcpcr fidcicom. 

rontfupriiin fccundocafu , & itanouiterlimitattcx. Vndc poftqulm fubftitutio fidcicommin'aria conuc 

Ij illum. t Qtunrocafa,qu.indoaliquicxfubftiiuti« nitillis,vidttur c}> tuc brcuiloqaacam comprchcdat 

vocari cflcnt nominihus propriis,alioui vcroappcl- ficut vulgartm,ita vtpoftquam hxrcdcscrunt, & fic 

Iariuis,tunc fccundum Siii.poft Bar.ilii qui vocari cf cxpirata vulgari,quaiidorunq; poftca moriantur,lo- 

fcnt nominibuspropriis, inttlligcrttur vocariin vi- cus fit fidcicommiflari^ fubftituuoni.In quopunfto 

rilts & xqualcs portioncs, quauts inxqualiter infti- fic condudit Ange.Ar<.t.in f.ii plurcs.inhi.dc vulg. 

tuti rcpcrircniur. Alij autcm vocaticcnfcntur pro fubfti.fcqucndoBar.ind.l.Lucius.vbi Ang. & Imo* 

I^porrionibushxrcditariis. tSexto,& vltimo cafu, &Sal<.ind.l.inttftamcto.Quodaucfubftitutiorcci- 

quando efl"cmu$ in dubio , ita cj> non apparct quibus proca fitincodicillis,& clarumcft,Q> conrinct fidci- 

nominibus hxrtdcslutruntfubftituri :quiafortc tc- commiflariam, cilm in codicillis non pofsic dircfta 

ftcs,qui prxftntcs futrunt in ttftamcnto non rccor- inftitutio hxrtdum,aut fubftitutio fitri.l. hxrcdita- 

dantur, vcl quiafortc tcftator in fupcrioribuspani- tcm.C.dc codic.in quibus h|reditas dari dircft^ vcl 

bus tcftamcnti vfus fliit aliqusndo nominibus pro- auftrri non potcft , nifi confoctudo hoc pcrmittcrct 

priis,aliquandoappeIlatiuis,dcindc dixit.quosinui- vcl ftacutum,fecundum Bal.in l.dequibus.tF.dc lcgi. 
ccm fubftituo:tunc idcmcrit ac fi pcrnomina appcl- jg tEt idctn in patic intcrlibcros ttftancc,& cosbrt ui- 

iariua fubiftituocfl'ent,& fic pro porricmibus hxredi roqac(ubftitucnte, qui fi duobus impuberibus fillij 

tariiifubftitutiintclliguniurin l.fi plurcs.ff. dc vulg. inpotcftatccxiftcntibusfubftituatbrtuiloquc in co 

& pupil.qoam ad hoc nocBarto.in I.priccdtnti.qui dicillis , in tali fubftitutionc contincbuntur dirc(3jt 

cum plurcs.eo.tit.& Bar.in l.anicptnul.tt. dc duobus fubfritutioncs,non obftautc d.l.Sc^uola.in qua idco 

rcis.B3ld.Salic.& PauLAlex-& Iafoii.& Ang.Arcri. fubftitutio dircdla non valct.quia tcftator non potc- 

in^.& fi cx difparibus.inftitu.dtvulg.fubft.vbifab- ratin codicillisdircdo fiibftitucrc. Vndc cxquada 

iungit,qubd fi plures fiitriit fimul nominoti in fubfti xquit.«c intcrpraatur valcro tidticomiflum. Std vbi 

U]tionc,& Tiuus fcparatim^omncs umcn pcr nomi- paicr intcr libcros in codicillis difponit,potcft intcf 

gg ij liU^ 
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vt fcilicet fubfHtutio qur locum habct in pcrfona v- ccfrcrit/upcruiucntes ci fubftituo. Nam hxc fubfti- 

nius, locumhabcatinpcrfona altcrius,&(]ujt valcrc tutio in pcrfona minorum contincbit pupillarcmi 

nonpotcftin vno,n6 vatcatin aIio,vtdida I.quam. quam contincrc non poiTctinpcrfona maiorum,rc— 

uis.& I.h.Trcditatcm.C.dc impubc.& aliis fubltit.Fa cundum Ripha.Cuma.confil.cxxvj. incipi. loanncs 

cit Lin tcftamcnto.C.dc tcft.mili.& tcxt. in I.fi Icga- cjuondam vitalis.Scd Alcxan.cotra in diSa l.in tefta- 

tarius./.fi.vbi hoc not.Bar.ff.dc Ic^.iij. £t hzc rcgu- mento.C.dc tclla.mili.propc fi.fcquc. Ri< har.dc Sa- 

Ja etiam locum habct inftacutis, fccundum Ang.con Jic.in confilioincip. Q^id.im tcftatoj habcnstrcsfi- 

filio cxliij. in fi. incip. tria vidcntur impugnarc. Ad lios. Hanc plcnc difputauit lafon in dida I. i.im hoc 
lioc facil aliud rtmiltsquod quaJo duo vocabuia vc- J7 iurc.iiij.& v.col.vbi vidcatis pcr cum. tEt no (blijm 

niunt additermimtioncmciufdcm vcrbi, dcbcnt fic difparitas duorum inuiccm fubftitutorum impedit 

intcHigi,vt vm''ormitcr opcrcntur : tcxt. cftqucmibi pupillarcm aut cxcmplarcm contincri inrcciproca, 

Barto.dicit fc ncfcirc alibi,in l.fin.Cdc fcntcn.& in- fcd ctiam difparitas vnins folius intcr multos zqua- 

icrlo.Plusdico, qubJ ctiamlocum habct hxcngula Ics.Vndc fi patcrhabcns duas impubercs vcl mcnic- 

Tbi cfti. t diucrfa ratio in vno dctcrmin.ibilium,quim captos,& vnum pubcrcm vcl fanz mcnus , eos infti- 

in alio,pcrtcx.& quod ibi drciditBar.indiSa I.filc- tuit , & inuiccm fubftituit , talis fubftiturio proptcr 

gatari».jf.cumita.lt.dcI.g.iij.vbidicitBar.cj>fi tcfta mi-Aturam illiustenijnon conrincbit nifi vulgarcs» 

tor rclinquat vxori quatuor corbcs frumcnti cxta- & nonpupillarcs vcl cxcmplarcs , etiam in pcrfonis 

li fundo,& dcccm libras: licct frumcntumdiucrfa ra- duorum pupiIIorum,vcIdcmcntiumfccundum Bart. 

tioncnon dcbcatur.nifitemporc recolIc£^ionis,ta- in diifla I.Lucius.& Alcxan.ibi.idctcnct Angc.Arc- 

mcn ctiam pccunia antc non dcbtbitur.nifi tcmporc ri .in didio f.8c plurcs.& Salic.in dida.l.in tcftamcn- 

mcflium,vifo quod codcm h gato ambo rcliita funt. to.Iicct Bald.ibi alitcr dixcrit, & non bcnc, fccudum 
Ncc obftat l.cohxrcJi./.qui difcrctas.ff.dc vulga. & 38 Imol.hic. & Ludoui. in difta I.in tcftamcnto. t Et 

pupilla. vbiquiamaiorratiocfttn coniunifrisquam prjmillafuntvcrajfcilicctbrcuiloquam pcrfonisdif- 

fubftitutis, non zqualitcr dctcrmimntur. Quoniam paiibusfadam non corincre pupillarcm , autcxcm- 

ibi hoc idco cft , quia alias pcrirct& cclfarct rcgula plarcmcriaminpcrfonaillius, cuiconuenircpoffct 

Tolens coniundum prif.rri fubftituto, fccudum A- nifi probari pofTct tcftatorcm voIuilTc in tali brcuilo 

35 rct.tHxctamcnrcguh,qu6dvnadctcrminatiodc- quapcrfonisimparibusfaftapupillarcm comprchc- 

betxqualitcrdctcrminarcduodctcrminabilia, fallit divclcxcmplarcm,auiatunc conftito dcvoluntate 

vbi maiorfauorclletin vno detcrminabili quiim in teftatoris,fi talis fubltrtutio fada fucritin tcftamcn- 

alio. Q^atuncarqualitcr non dctcmiinat: putatc- topagani,id cft non miliris,c6tincbit in pcrfona pu- 

ftatordicit , cum hlius mcus hxrcs aJ xiiij. annum pjlli in poteftatcconftituri pupil!arcm,vclin pcrfona 
perucncrit,rcIinquo talan fundum & libcrtatcm fcr- jj) furiofi cxcmplarem. tEt fic in pcrfona vtriufquc c6- 

uo.ccrtc fi moriatur npte xi:ij. annum cxringuitur Ic- tincbit vulgarcm.qux vtriquc conucnit , & in pcrfo- 

gatum ftmdijfcd non libcnaus.l.fi itifcriptum. ff. dc na pupilli vel furiofi pupillarem vcl cxcmplarcm. 

nianu.tcfta.& I. fi fcruus libcr fT.dc ftatulibcr. fccun- Talitcr qubd fi adita hxrcdttatc pupillus cui fubfti- 

dum AUx.ind.in l.in tcftamcto.C. dc tcftamen. mili. turio pupillaris coucnit , moriatur infi-a pubcnatcm, 

& lafo.in dida l.iam hoc iurc.v. colum. fF. dc vulga. vcl mentccaptus cui cxcmplaris conucnit , moriatur 

&pupil. Sccundo fallit hxc rcgulain difpofiuonc in dcmcntia , altcr fubftitutuscui didx fubftiturio- 

ncgatiua,vt fi tcftatorinftituai filium hxrcdirm & nc ncs conucnire non polfunt^fucccdct pupillo vcl me- 

potc cxco,nonintclligiturros vniformitcrinftitue- tccapto,vi diftarum fubftiturionum , quastcftator 

re , fcd ncpotcm poft filium,cum ncpos fit inftitutus comprchcndi voluit in brcuiloqua. Et fucccdet non 

▼iucntc fllio cx caufa ncccfsitatis , nc fi viuo tfftato- folum in bonis tcftatoris , fcd ctiam in bonis pupilli 

rc filius morcrctur,tcftamcntum rumpatur. I.Gallus. vcl mcntecapti,fed in pcrfona didi altcrius fubftito- 

$.].\hi glo.fF.Je lib. .& pofthu.& .\Icxand. v. col. & ti cui pupillatis vcl excmplaris non conucnit, foliim 

55 lafon pleni in difta 1. iam hoc iurc. t Rcftat crgo conrincbit vulgarcm^qu^ cxpirabit adiu hireditatc. 

pcrdidtamregulam ,qu6d hic fubftituriopcrfonfe J.poft aditam. C. de impubcrum &alii$ fubflitu. £t 

difparibus fxSa.non comprchcndit pupillarcs , ncc fic crit darccafum in quorcciproca contincbii plures 

cxcmplarcs,fcd tanlum vuIgarcs.Plus dico,qu6d fub fubftitiuioncsimparis numcri, fciliect trcs, duas vul- 

tali breuiloqui , ncdum non conthientur pupillaris garcs, & vnam pupillarcm vcl cxemplarem , fecun- 

vcl cxcmplaris, imo ncc fidcicommilTirii fubftitu- dum Bart.in diaa I. Lucius.iij.coIum. prout vidiftis 
Uoncs, licct fidcicommilTaiia fubftitutio pofsit vtri- ^ofjpri in vcrbo , plurcs. t Si vcr6rcciprocafucrit pcr 

quc conucnire, cumctiam maiori & cxtranco fidci- militcm fii»Sa pcrfonis imparibus,& ( vt diftum cft) 

committipofsit,inftit. dc pupil.fubftitu.Jf.cxtranco. probari pofT<.t pcrconicftur3s,aut alias, tcftatorcm 

quia vcrba & pcrfonx non rtpugnat:& ita not.illum voluifTcin talibrcuiloqua pupillarcm vcl cxcmplarc 

text. Birtol.in diclal.ij. diccns aliasita confuluitTe. comprchcndi , tuncillam contincbitfccunJum vo- 

quod vcrum intMIigatis,vbi tcfhtor rcciprocc & fim lunt.ncm tcftatoris , ita quod in perfona vtriufquc 

plicitcr fubftituilTct:fccus fi fubftiturioni adicciffet contincbitvuIgarcsaotcaditamhircditatcm.Poftca 

vcrbumdifliibuouumtcmporisquandocun^uc, fic vcr6 in pcrfona pupilli contincbit pupillarem , vci 

dicendo,quandocunqucaltcr vcffrumdcccdcritjvos in pcrfonadcmemis excmplarcm, fi infra pupilla^ 
inuiccm fubftituo. Quia tunc talis brcuiloqua bcnc4* rcm itatcm dccedat» vel dcmcntiam. t Etfipoft 

conrincrctfidcicommilTarias fccundum laf. in diSa pubertatcm vcl dcmcntiam fanus mcnte moriatur, 

l.ij.&dixifuprainvabo,pIures.&idcmeflct& mul conunebit fubftitup»nem militarcm, & in perfo- 

topotiusfi in tcmporis diftributione ficrctmentio naaltcrius cohxredis fubftituti cui pupillaris nort 

atauspupilIaris,putaq^|yrilator habcns duos vel conurnit vcl cxcmplarts , fcmpcrcontincbit milita- 

trcs fiIios,quorum vnus vd duo funt impubcres,alius rcm:ita quod illo altcro cohiredc fubftituto moric- 

cft maiotjdicit: filiosmcos xqualiter inftituo. Et fi tc, pupillus vel dcmcns durantcpupiibri xtDr; vel 

quis comra in pupillari vcl alia quacunqucxutc dc- dcmcnua autpoftj ci fuccdjct vuroqucjtcmporc : & 

i ora. 2. gg "'j fcrap^r 
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fcmpcrcv militari fijbftitutionciurc&.' priuilcpio mi-i|5 litate probation^s. t Plus dicit vbi fupra Bal. cj> pro- 
litis , qiii ctiam cxtranio & maiori fubllitutrc potcft bato quod milcs lubftituc ndo bri. uiIocjuj difparibus 



dircflc-I.Ccnturio ff.dc vulgar.& pupilla.prout hxc 
omnia fupradida probanturin l.in tcftamcnto.inH. 
C.dc tcllami n.milit.fccundum communcm opinio- 
ncm,i]uam ibifcquitur lafon.licct Angc.&r Alcx.ic- 
4^ nucrint, tqubd :unctalisbrcuiioquapcrmilicc pcr- 
fonisdifparibus fj6ta,in pcrfona vtriufq; antcpubcr 
tjccm V 1 dcinentiam aut poft,contincat fubftitutio- 
ncm militarcm omni cafu,qux fui natura non opcra 
tur ncc cxti.'nditur,nili quo ad boni tcftatoris tantu: 
fcdpupillaris & cxcmplaris cxtcnduntur ctiam ad 
bona pupilli & dcmcntis , vt picnc vidiftis fupra in 
matcrta pupillaris Sc cxcirplans.Vnum tamcn mcn- 
ti tcnebitis, qu6d ca qux 'ifta funl in rcciproca pcr 
militi.m fafti pi-rfonis difparibus, vt fcilicctcdprc- 
hcndat pupillarcm,excmplarcm,& milicarcm.Si pro 
bccur,qu6d icftator hoc volucrit, iocum habcrcnt c- 
liam in tcftami nto doftoris vei aduoc-iti,auc prcsby- 

4J ccri: t qui quoad aftum tcftandi militibus .cquipa- 
rantur,vt plcnc (cripfi fupraco.c.in vcibo,7V/Zi«»«f 
(MM i in ix.-afu fjllcnci3;.& plcnc dccidit A!cxai:<lcr 
indida I.C.'nturio.in princ.PFoa<fo,qu6d lint adtu 
legcntcs,auc poftuIanti.-s,a!ias non.Qmacalia priui- 
Icgiactiam non compctunt mrlicibus qui non mili- 
tantrcipublicx,fcd promoucniur caufa pompa: & 
inanis glorix,fccundum Bald.in di6t^ l.in tcftamcn- 
to.in (i.& Cyn.in l.i.C.dciuris& fic.igno.Sicctiarn 
crit in illisdo&oribus,qui a\5iu non lcgunt,fcd caufa 
bonoris( vt vcKcnturrabi,& primas catliedtas occu- 
pcnt) promotifunt.T3lc$cnimnongaudLni priuile 
gio do&orum,f cundu B3rt.in l.mcdicos.C.de pro- 
fi.'d'o.& medicis.!ib.x.& Ang.Areti.in if.itcmRomf 

44 grammatici.inftit.de cxcufat.tutor.t Er talcsfublli- 
tutioncs in rcciproca cOtcntx fiuc fint vulgares fiuc 
pupillarcsvclcxcmphrcs, aucmiiicircs: his cafibus 



pcrfonis, volucric vtriqui:' poft aditam hxrcdiiatcm 
fubftiiuere, licct tunc pupillaris in pcifona pupiMi 
cxpirctpcr aduLntum pubcttatis, non pn ptcr hoc 
cxptrabit fubnitutio milir jris in pctfonn cxtrami,vt 
Dot.in diiti 1 Lucius.vcl nnliusfccundum lafandi- 
&i l.intcftanuiico.xiiij.(o1um.quocicsapparcrct dc 
voluntatc milit s>qu6d in brcuiloqua pciibnis difpa 
ribusfaifta vuluit vlrra vulgaics, &ficpoft adicam 
hzrcdiuccm fubftitucrc.Et aliccr non limicauit tcm- 
pus,tuncambT rubftitucioiKSvhrJcafuin vulgarcm 
durabunc vfqucquo altcr coruni JccdTcrit. Vndc fi 
filius tf ftatoris pupillus moriatur in ita tc pupilhri. 
locum hibebit pupillnris fubftitutio, qux trahetur 
no folum ad bona tcftatoris,fcd ctii pupilli,ad qux 
omnia vocabitur fubftitutus, vt fupra dixi. Si vcr6 
poftpubcrtatcmmoiiatur, locum habrbit miliiaris 
fubftiuitio,j'crquamfubftitutu5 vocabitur ad boni 
tcftatoris,& no pupilli^quia licct pupillaiis matrem 
cxcludat pupilli , non timcn miliiaris quo ad bona 
pupilli.Si vcro altcriniqualis peiforta fcilicet fubfti- 
tuta prxmoriatur, Hliustwftjtorisnucadhucpupil- 
lus fiuc pubcs fjaus , vcluc fubfiitutus ex militari 
fubftitutionc fucccdct illi pcrfonx difpari prfmoric- 
ti foliim in bonis , qux quondam fuerunt tciiaioris 
fccundum doftrinam iurifconfuUi in d.l. Ccnturio. 
ffidc vulp.& pupilla.& ita eciam ccnrt Rapha. Ful- 
gofi.in dida l,in tcftamcnto.& lic pupillo fcmel cfFc 
dto pubcrc militaris durabit in pcrlona vtriufquc, 
quo ad bona tcftatoris , iu quod altcroc^uandocun- 
que moricntcfupcift s fucccdctprimonenri: ferua. 
ta tamcn in pc^ Ibna filij ccftatoris prxmori<. ntis dif- 
pofitione.l. cumacuiifsimi.Cdc Hdcicomifsis. qua: 
locum non habct in pcifona altcrius fubllituti cxcra- 
nci, nifi cxprcfsc fuilfrt adicda condiciolibcrorum» 



dicuntur cxprcflz , & confcqucntcr matrcm cxclu- vtplcnc h-.builtis fupra codc capitulo , fupcr vcrbot 
dunt & cxterosintcftat^ fucccdcntcs.quod intclliga 47 Si *bfjHi ItbtrU mortrttnr Y^^xmo. t Rcftat crgo cx 



tis fane vcrum.vbi reciproca fit'limplicica & dc pcr 
Cr.Si autcm concipcrrtur infprcialcm caufam vulga- 
rishoc modo: liquiscorum nxrcsnoncrit,cosinui- 
ccm fubfticuo,cunc pupillaris vclut concenca fub cx- 
prcfta vulgaricft omnino tacita , qux matrcm non 
cxcludittfecundum glof & Bar. fingularitcr in dida 
l.Lucius.qucm omnc s communitcrin hoc fcquuntur 
fccundum AJexand.in d.l.intcftamcnto.& lafon.m 
dida I.Lucius.& vt plcnc habuiftis fupr j in maccria 
pupillaris in fcxco principali articulo. craSando tcr- 
tiumctledum illius fubfticutionis circa fincm . vbi 
ctiam habuiftii dc conieduris, pcr quas intclligitur» 
& probatur tcftatorcm voluilVe in brcuiloqua pcrfo- 
nis difparibus fada pupillarcm & militarem com- 
prchcndi. Ncc cft omittcn Jum qjod clcgatcr voluit 
Bal.in d.l.in tcftamento.vcrf.nota t_}> dixi in fumma- 
4j rio.t cj, vbi probandum cft pcr teftcs tcftatorc paga- 
num voluillc in rcciproca pctfonis difparibus fada 



priniifsis, quodantcquam rcciproca contincatpu- 
pillarcs & cxemplircs,oponctqu6d fiat duobusauc 
pluribuf pupillis mrntccaptis:alias H ficrct pcrfonis 
difparibus, quibus xqualitcr nan poflcnt didx fub- 
ftituuones conuenire,tunc non contincretniH vul- 
gares, vnam in pcrfona cuiuftibct inuiccm fubftitu- 
torum.Quinimo dicit BartoI.indidal.Lucius.quod 
H rcciproca Hcrct talibus perfonis , quibus vulgaris 
fubftitutio non poilct xqualiter vtrii]; conucnirc, ta- 
lisrcciproca ctiam noncontincrn vulgarcs:vtputa fi 
ficrctciuobus Hliisiinpubcribus fuis, quorii tcftator 
vnuminftituit& alt rucxhxrcdauit, & dcmum cos 
inuiccm fubftituit. Nam licct contincatur pupillaris 
qui in pcrfona vtiiufq; fieri potcft,tamcn non con- 
tinctur vulgaris in pcrfona inftituti : quia conucnirc 
non potcftin perfonacxhxredati proptcr inxquali- 
t3tcm.& ita tcnct In)o.Iuc.& Alcxa.in d.l.Lucius.v. 
col.in fi.Si tamcn inllitutusrcpudiarrt, cxhxrcdatus 
vltra vulgarcs contincri pupillarcm vcl cxcmplarem 48 venircpolTrt. t Similit. rdccidit Barto.vbi s.qu6d Ci ■ 
ac militarcm fubftitutioncs , non fufticcrc t hoc pro- tcftator habcns duos Hlios , vnum impubcrcm fanx 



barc per duos ccftcs,quia nacura rcciprccx cft multii 
rcmota & contraria huic fcnfui . & Hc talis probatio 
nocft dccIaratori.i,vt perduostcftcsprobaripofsit, 
fcdeft difpolitiua,idcodcbrtdl'r fo!cnnis.!.ciim pro 
ponebacur.in glo.ft.de I^.ii.Scd in militc bcnc fufti- 
ccrct probarioduorum tfftium, quia non itacxor- 
bitac a rationc cum pofsit milcs vcriquc ctia poft adi- 
um hzrcditatf dircit6 fubftituerc.& Hc in hoc dif- 
fcrut milcs & paganus>t3m in potetia quam in qua- 



mcntii,cui bcnc conucnicbat pupill.iris,f d no cxcm 
plarit.Alium vcr6 pubi rem Hiriofum , cui conuenic- 
batcxcmplaris.fcd non pupillaris^cos hiredcsinfti- 
tucrit,& rcciprocc ad inuiccm fubftitucrit: non coti 
ncbitnr in pcrfona pupilli fanz mctis pupillaris , ncc 
in perfona puberis furioH cxcmpltris, propter inz- 
qualitatcmeorunJcm. fcflVlisrcLiprocafolas vul- 
garcscontincbit,quz vtrique conucniunt. Scd Imol. 
in didal.Lucius.limitac noc fore vaumynifi tppa- 

rcrct 
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tum,vtput.\ fi duo filij mcntc capti propter ingrati- 
tuilincm aoto dcmcntiara commifnim corra patrcm 
ab ipfo cxh^redrnturSi: inuiccm rubnictiantur : quo 
cafu cum cxhiredatio tcncat , vt plcnc dixi Tupri in 
matcria cxcmpl.iris, &c (ic vulgaris locum haL>crc no 
pofsititalis fubflitutio contincbit duas cxemplares 
tantuTi,rcilicct rnam in pcrfona cuiuHibct dtiorum 
nii nte captoru aut furioforum.Sicundo dixi s. quod 
hxc fubditutio rcciproca aliquado continct qujtuor 
(ubftitutiones, fcilicct duas vu!garc$,& du.is pupilla- 
rcs , vt quando (ieret duobus HHis impubcnbus in 
potcftatc conftitutis,& a patrc vtl auo patfrno harrc 
aibus inftitutis & inuicem fubilitutis, vt d.l.iam hoc 
iurc. t Idcm quando fieret i patrc vel matrc diiobils 
pubcribus mcnte capiis:quis contincrct du3 s vulga- 
r«antc aditamha:rcditatem,& duasexcmplarcs po- 
ftca .fecundu Bald.in didta 1. Lucius.vj. col.in fi. qu6 
ibi fcquitur Alcxan. & Imo, hic aliquandocontinct 
Tex fubilitutioiics , vt puta fi dico , (ilios mcos duos 
impubcres indituo hircdcs:& (t dccdlcrint in pupil 
lart, vcl sltasquandocunque, eosinuifcmfubifituo. 
"Nam hiz fublUtutio duas continct vulpares, fi non 
adcatur h.Trcdita$,& duas pupillaircs, fi adita hircdi- 
tatc deci^r.rit in pupillari jtatc^nrcnon duas cotinet 
fidticomilfarias proptcr claufulam compcndiofi , fi 
poftpupillarc .rtatc dcccnerit.Potcft t tiam continc- 
rcodi-o (ubftitutionc$,vclutifiquisduos habratfi- 
lios impubcrcs mcte captos, & co$ h^redcs inftituat, 
& inuicc fubftituat pcr hic vcrba,)! dccclVcrit in pu- 
pillari art.nc , vcl poft in dcmentia, vc! alias quando 



mcrandohanc fubftitutionc intcr alias,/atii videtur 
tcncrccjj non fitfpecies fubftitutioni.'.fi>ecihcc ab a- 
liis di(fcrens,quod fiiit dittum Gut.dc Cug. & Ray- 
nc.in fuo traS.dc fubfti.quos f quiturBar.m d.l.La- 
ciu$.j.coI.tf.dc vulg.& pup.vbi formaIit.r(^ccidit rc- 
ciprocam non dfc fpcciem fubftitutionis:fed cft qu^ 
dam adicAio , ficut dicimus in fimili in adionib. dc 
pcculio,inftitoria & tributoria,vt l.iij.f .cui cogruit. 
fF.de pccu.no c|> Barto.voWrit diccrc, f}»brcuiloqua 
(it adici^ioco modoquo aftio dc pcculio cenfttur 
adic<^io,& qualitas , quz licct non alteretcllcntiam 
adionis,tamcn modcratur & diminuit cftcdum con- 
dcmnationis & cxadtionisicumdominus aftioncde 
pcculio conucntusnon condemncturin totum,fcd 

3uitcnuseftinpcculio. I. in dclidis,/.fi dcuada.fF. 
c noxali.Quod no facit hxc fubftitudo brcuiloqua: 
quia nihil duninuic quo ad cfic(5tum aliarum (ujUtu- 
tionum inea conicntirum.ScddicitBar.hoc, non vt 
dixi,rpvclithas acquipararc adiedtioncs , fcd tantum 
perquandam firailitudincmdcclarare,fccundum la- 
fo.iry}.l.Luciu$.Sicutcnim adicftio depcculio non 
altcrat cftcntiam adionis, imo cadcm eft aSio , fic a 
Ai)iili adic^io breuiloqua non altcrat dfentiam fub- 
ftitutionum inca contcntarum.Nam h^c fubftitutiot 
vt vidiftiscontinct vulgarcs,pupillarcs, accxcmpla- 
rcs.&ficeftnomenaccidcntalc & non fublbntialc: 
& ita etiam tenct Bald.in rcpctitionc c.fi patcr. co.ti- 
tu.lib.vj.& Barba. hic.motusnonnullis aliis fubtiii- 
bus rationibus.prxfirtim cx icxt.in d.I.iam hoc iure, 
dum dicit,adtertium quoq; gcnusfubilitutionistra- 



cunquc,eos inuiccm fubftituo. Nam tiftic contincra fium clTc vidctur. + Nam iliud vabiMH» vldctur, d 



duas vulgarcs, duas pupillarcs , duasexemplarcs , & 
daas fidcicommi(r.irias. Si .lutcm tcftator Juobus fi- 
liispupiHisdcmcntibus fir.iplicitcr fubftitucrctreci- 
procc cos innicem fubftitucndo abfquc alia tcmpo- 
ruin diitributionc , talis fubftitutio no cOtincrct nifi 
fcx dircdas fubftitutioncs , fcilicctduas vulgircs, 



notat improprictatcm quandam:vt I.tJon vidctur. ff. 
dcrcgul.iur. Sicrgocflct fpccics diftinda fubftan- 
tialitcr & etTcntialucrilcgiftator ibi vfus fiiillct vetbii 
propriis& habiiibus diftcrcntiam cflcntialcm impor 
tantibus, Idcm tcnct lafon in I.in tcftamiito.in prin. 



Sccunda opinio fiiit qL in f .qua ratione infti. dc pu- 
duas pupill.ircs,& duas cxcpIarcs.Et hrc vcra quan- pil.fubfti.& fupcr ruor.(F.dc vulga.& pupil. quz hac 
do fubltinitio rcciproca fierct duobus taium,fi vcrb fabiUtutioncin enumcrando inter cxtcras lacitc di- 
fieretpluribus,putitiibus,quatuoraut pluribus, tuc cit,quod fitfpccicsfubfticutionis.Idrmtcnct BaldJil 



numcrus fubftitutionum afccndcrct multum.PoiTcnt 
enim contingcrc multi plurcs vulgiics , pupillarcs, 
& cxcinp!arc$,ac fidcicommi{raiix,iu <{> fi plurcscf- 
fcnt filij.numcrusmultiplicdntur in plus, vt patctad 
fenfum fccundum Bait.io d.l.LuciusA Sali.in d.l.in 
lcftami:nio.& Angc in d. f. & pluies.tnftit. dc val<^. 
2^ fubftitn. tEi continct fcmpcr hxc fubltitut o plurcs 



Lprccibus.verfic juxta hoc quxro.Cdc impub. & a- 
liisfubft.& Imo.&Sali.ind.I.intc(hmcto. Cdetc- 
fta.mili.vbi clariusqua cxtcri pcr fcptc pulchras in- 
dudioncs quas clicit cx tcx.in d.Liam hoc iure.con- 
cludtt cam tiVc fpecicm ful>{\itutionis, refcrcns idciti 
tcnuillcciu^patruum Richar.dc Sali.pcrtex. ineade 
l.iam hoc iurc.ibi,ad tcitiu genus fubllitutionis, &c< 



rubftitutionespatisnumcr!, & no imparis,putitre$ Qux quidcm vcrbaduo diucrfagcncra antcfe prxce 
autquin.jue vcl feptem,nifi hoc ficrrtcx probata vo dentia li};nificant.l.j.^.iij.& l.iurcc6fuItus.V.iij.(F.de 
luntatc tcftatoris,vt dicam infiiiin vcrbo, xquaiitcr. gradi. Vi Jcatis ibi pcr cum in iiij. qo. idc voiuit An- 
tEt u!es fubftittitionesin rctiproca cotmtx funt gel.in d.I.iamhoc iure. & ibi Imol. Ex hocinfcrcns 
cxpn (Tr ttcncralit.-r & tacitc fpccialittr^vt plcnc ha- 18 Angcl.t.cj» ftatutum loqucnsdc vulgari & pupillari 
buiftis fiipra in traftatu vulf^ans in iiij. princ. articu. non coprclicn Jcrct rcciprocam,tanquam fit fpccics 



Et fictalcs fubftitutioncs in brcuiloqua cOtcntx cx 
dudunt mitrem & alios ab intcftato fuccedentes : dc 
quo plcnc dixi fupra in matcria pupillaris in vj.prin 
cip. arti.tradTandotertium cflfctftumdiftx fubilitu- 
tionis circa finc illius cfFcftus: vbi latc vidcatis^quod 
qualiterintclligiturdicamin vcibo, xquaJitcr, infri 
hac cadcm fubftitutionc. Rcftat crc:o,qu6d hic fub- 
(Htutio nunquam cononct vnam folam fubftitutio- 
ncm, quinimo fcmper duas aut plurcs continct , vt 
vidiftis. & in hoc ditFcrt ab aliis fubftituUonibus. 
a6 1 Etpcrconfcqucns dicitur clfc fpecics fubftitutio- 
nis diftinda ab alii^fecundum Sali.iiid.l.intcftamc- 
to.(upcrquo tamcnfiicrunt dux opinioncs contra- 



diucrfa:cum alix ficri poffint vni foli,hxc autcm fie- 
ri non potcft nili pluribus, Prxtcrca quxlibct aliaru 
continct vnam,hxc autcm fcmpcr Kibct ncr cflc plu- 
res contincrc fubiUtuuoncs. Ad hoc facit quod dixt 
in prxccdcnti fubftitutione, in fin.idcm tcnrt Ludo< 
in d.l. in tcfbmcnto.Pofbcmo AIcxa.ind.l.Lucius. 
opinioncs concordat hoc modo, fcilicet quo ad for- 
mamrcciproca dicitur fpccics fubftitntionis dcpcr 
fc,non autcm quo ad cfF..ftum. Quia vltra vidgarcm 
aut pupilbrcm vcl cxemplanm fiuc fidcicommifla- 
riam nun habct pcr fc alium cfl^cdu A ita faluari po- 
teltprimaopiniofccudum Rapha.ia d.Liam hoc iu- 
rc. & Imo.hicEtindcdicitEracif.Arc.inrubr.tF, dc 



riz.prima fuit opinio gloCnoibz hicqux non cnu- Talg.& pup.qu6d brcuiloqua cft adicdtio quzda, i4 

Tom. i. SS "i ^^» 
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8 Ctmpenibtf* ntn ctmprthtMltt ktuui hdrtdis , donMti*- 

3> vWster f «m^ txcluduitrjtrfiihlhtMtti filtj. 

lo f^tbttdi^htnotdtfitmUtuJintm. 

U t.^Uttu fubfiitinie ftrvtrb* dirtSU v*ltt emm ttmft- 

rttmn^H4mdirti}'i.' 
I2 DirttU fHhflitHtionu im. * 
1 j Fruiliu ptndtmes ^Mndo fHbfttlHtt cedint. 

14 Direile fMhjiitiam C4pu hna prcprut dMtijeru(j nit.iy 
16 'Dtreili fMiifluMtm nonfilMtt TrtbtBuuticam. 

l-f "DtrttiAfMhflttMtiotmpcdit hdrtdtmfil^ ^rMuitt toJltrt 
legiumam, 

18 Fideiioinf fnhlh. ntn loprtl tdt Itg^utuan filij^raMMtii 

19 Fdij htrts poitflin U^tttmagrjM*ri. 

20 MibtMTi fitbfliiHn»nt un pojfttfilim grMiari in lejitimM, 

21 H€*tdi* MpptHMitntvena dtrtilifubflitktMs. 

2i DirtihifubfluMtttimpedt h^rtdtmrttuttrt fili naturd- 
hftrtAntiim u tefl*i»rt dtbtta. 

15 DutS* fMbflitMtio<}mdi^ctiu vltra fideiccmmif.iriaM. 
Z4 DirtiiifHbJluMtmhMbttuirMpdtrenAtm c-fepnlchr. 
25 Armddemm nontranftMnt utfidticemmiJfjnMm.fedin 

dirtaifMbflttntMm. 
2$ FtMdalutbendneHtrMiftiutt infidtuemmijpimin CJtfl- 

bm.crnM.ij.tirzi. 
«9 Em^yteufij tciUfiAftiCM nen trdnfitin fuUtcemmiffMm, 



30 DirtUi ftmptr mtntrt militii fMbfluMtient ^Mid fMant. 

31 CemptndiejA a p.tgMne dirttlifjdl* ^Mid. o* »««.3 z. jj. 



3<$ fr^trbMimpropriAitMrprefiifltntMtieHtMffm. 
37 CempendiofddtrtQdqMMndoftmptr m.intat dirtifa, (f* 

UMm (i^.dr 

40 DirelikMtMien vel extrdnte non pottflfMbjhtMertmfi tx 

cenfSttMdoit vttjiMMto. 

41 CoptndMsi dtrtde <wi fMhfhtKi pejfu in etrtn portient. j 
41 Cempendtofuobliijmt. 

43 Cemptndiefi per verba cemmHnid. 
^t^DireaMfMbfl.tMitotfidtgnoTehbijHd. 
45 Cemptndiofii impMbenperverhH cemmHni*f*Sa,videt 
vtpupiBArii. 

45 CemptndiofAVtrhiicemmunibmfaUaf^ pHbtruum ^ 
vaUt iure fideicemmiffi . 

47 DenMienes crpridegatanoveniu/ttin fideicommiflMm. 

48 FuUicommifHM indHbieaa a filto velhartdefUijtinfta 

turrtUilHm. 

4P SHhflitHtio in rt ctrta per verba cemmMtiia nHrujMom di ' 

xit dirtih. 

50 Compendioft vtrbii dirtlhifulla cum cLtHfHU.fifine U- 
ber^HHm.^ . 

52 SMbflitHtiefalUfili»(SrttmUbtrit. crUbtrerHm Lbtrit, 

an vaUat, 

53 Comptndafaptrvtrbamixta ijrnum.K^. 

55 Ltgata rtUnijiieni,^Hid p rrfiduHm alijdicatpertinert. 

56 FiUm ijuandoCHnifHe decijftrit ftne Uberii, dentHr bend 

pOMpe ribm ,^Ht fibJhtMtio tff. 

57 DentHrverbHm fiunatMraebUquHm,dtrtnamnon impe 

dufubfhtH. 

58 ytdibenatubts dr dan paHperibm.an cefeatHrpH.fHbi 

Tradatus fubfli. compeiidiofac* 

i V I N T A tfubftitutio dicitur corti- 
Kndiofa.qu; ab aliis fubAitutioni 
>usrpccificcdilfcrt:( vt vidcbitit.) 
Et fit fecundum Azo.in fumma.C. 
I de iinpubcru,& alits rub(li.& alios 
Dorto.quotics toftator fub vcibo- 
xamcorope<lio & brcuitatc mulu & diuerfa tcmpo- 




ra fub{litucn4o compleditur: vclutt > filium mcum 
h.rrcdcm in(lituo,&' «juandorunquc d' cclTcrit, fub- 
t Rituo ci takm.t Nam dictio iila quandocanquc, cfl 
vniucrfalitcr ttmponim dilhibutiua,coinplc^cns in 
fc tcmpus aiitc pulvertatcm,tcmpu$ pui>crtatis,& t£- 
pus miioris ac intcgirz detatis. Nccnon tcmpuscxi- 
Acntium libcrorum,nccnon tcmpusnon cxrncniiuj 
Vt patcbit cx in(Ta diccndis. Vndc dc hac clcganti, Sc 
Quutidiana-rubflitutionc dicit Banol. qucm omne* 
Kquuntur in I.Ccnturio.ff.tic vulgar. & pupillar.iiij. 
colum.in princip.qu6d compcndiofa fubllitutio cfl 
qux fub conditionc mortis vcl alia mulu complc&i- 
tur icmpora,vt d.l.Ccnturio.& intcrdum ccrto tcm- 
porc Iiinitatur,vtibi.puta li dicat tcAatorquandocu 
qucfiliusmcusinlra xv-Onnos: autinfra triginca fi- 
nc libcris dcccfl'crit.Aliquando vcrb fii abfquc tcm- 
poris!i;niuuonc,vclit(iquandocunque fitic libcris 
dccelTcrit.l.prccibus.C.dc impu.& aliisfubA. vtroq; 
tamc cafu fub mortis conditionc plura tc-mpora bre-, 
uitcr comprchcndit.Et idjm forcCjri tcmpora mulut' > 
fub alia conJitionc qu^m mortis complcdcrctur,pu 
ta quandocunquc (ilius mcustalc quid fcccrit, taUra 
ci fubAicuo.Nam idco vocata fuitcompf Jiofj, qui«, 
fubcomptndioAu bnuitatc vcrborum muita tcm^, 
pora coiinct. Non cnim pollcnt piura tcmpora brc*^ 
uiiiicomptclicndi «(luam inhlc compr<.Ki.uduntiii^; 
fubllitutionctquia fuo vno folo vcrbo fci1icct,quaQi|, 
docunquctcontincntur.Idcirco impiratoi haiic fub> 
Aitiitioncm compcndiofam appcllauit.in d.I. prcci- 
bus. Etfurtccaufaficbaptizandi occafionrm fum- 
pfit cx I.Mxuius./.duobtis.ibi,orationis lonipcdio* . 
fr.dclcgatisii.Mcrit6dicitcK-gantcrBald.in diSa I. 

?rccibus.vcrfi.mod6 contra pcr ordinc opponamus. 
fu ut fubflitutio brculloqua plur/sfub brcuilo- 
quio continct fub(licutioni.*s intcr plurcs inuiccm 
fubftitutos,vt vidiAis inmatcria rcciprocx, (ic ctiam 
hxc compcndiofa fub compcdiotcmporum cAapu 
aJ coprchondcJum plurcsfubAitutionii qual tatis, 
quas libiafsignatcafus & natura,vcl intcrprctatio ^ , 
vcrborum. tTamcnin hoc diritrruntbicuiluquat 
&compcndiofa,quoniailla ficri nonpctcflnili plu- 
ribus fiat hincin Ji. incc p6t nili pjurcs contincrc fub 
Aitutioncs,vt ibi dixi.Hzc autc vni fu^^ficri potcA, 
vt didu cA:qua; lica aptitudinc ad plurcs fc hab<-af 
fubAitutionum fpccics iLu qualitatcs,attan)cn I ahct 
quandoq; cflc dctcrminacum ad vnam , prouc cafus 
concingittjut vcrborum intcrptctatio paticur. Ciim 
fiat intcrdu dirrftis c6munibus,3ut vctbis obliquis* 
Tt j.vidtbitilr.Ex quibus fcquicucfphxc copcndiofa 
c(t vcra fubAitucio.fccundum Bar.vbi i.quan Jo lic i O 
militc qui potcA ctiam poA pubcnatcm fubAitucrc 
dircdic:quo cafu nouam fuhAicutioncm in fc copti- ^ 
ncc:& ob hoc vcra& fpccifica dicicur fuliAicucio. Et 
idc (i paganus cx Aacuto vcl cGfuctudinc polUi poA 
pubcnatcm dircdko fubAitucre,prout cA in pluribus 
ciuitJtibus.Statutum cnim dictans, <f filiz coganiur 
Aancibus mafculis omniain ccAamcnco pacris Jiipo 
fita obfcruare,fatis pcrmicttt patri polfc hliabos ccia 
poA pubcrtacc dircfto fubAitucrc mafculis Aatibus^ 
fccundu Bar.& Alcx.in d.l.Ccnturio.fcd dc inrc c6i. 
fi harc fubAicuiio lierct i p«gano,tuc cflct magis ad- 
icdioquam fubAitutio:quia tanc nihil facit nifi con 
tincrc alias dirc das fubAitutioncs,put a vulgarc, pu- 
pillarc,cxcniplarcm , & indircdam (idciconiiAaria. 
Scd quia in hoc aliqui, vt Bald.fcndunt contrariutn^ . 

Jiuod im6 fcmpcr hzc compcnJiofa dl vcra fpccics 
ublUcucio^is:idco diccn Jum patarcm vt dixi fupra 

tnbrt 
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in breuiloqua , vt fi iliccl dicamus ctii in pagano dc 
iurccotnmuni comprndiosc fubftiiiicnte quo ad for 
mam,tn qua ab aliit dirtcrtfubftitutionibusihxc co- 
pcndiofa dicaiurfpccics fubftitutionis:non autc quo 
adcrfc<fiu. Qtna vltra vula;arcm aut pupillarcm vcl 
cxcmplarcm fiiic fideicommillariam npn habct dc 
pcr fc alium crfcft u a cxtcris fubfttcutionibus diftin- 
Aum.Et ita filuari poflunt omncsopinio.Namcom' 
pcndiorafjfta a paganocontinct foliim vulgarcm, 
fi filius hxrcs repudict hxrcditatcm,pcr quam fubfti- 

5 tutus vocabitur ad bona foliustcfiatoris.tNam com 
pen Jiofa continct vulgarcm , fi inftitutus harrcs non 
fit fcoindum Bart. in d.l. Ccnturio. vbi pcr alios ita 
communitcricnctur,vtind.I.prccibus. Etdcmum fi 
moriaturinfia pubcrtatcm vonit fubftitutus cx pu- 
pillari ad bona pupilli.Si vcro pupillus fc immifccat 
patcrnz hxrcdiMti,cxpirat vulgaris, tamcn fi poftci 
moriaturinfra pubcrtatc , vocmturcompcdiosc fub- 
ftitutus ad vniucrfa bona , qua: fucrunt tcftatoris & 

6 pupilli. t Si vcro moriatur pofl pubcrtatcm dcmcns 
velfuriofust vocabicur fubftitutus cx fubliirutionc 
e^cmplari contcntaincompcdiofa, m3trc& aliisab 
imcftatoipfi puplllo vcnittibuscxclufis, Qaia lalci 

, fubftitutioncsin copcndiofa cotttf no funtomnino 
tlcitx,fcd pcn-ralitcrcxprclT,r, vt plcnc habuiftis in 
nlatcriavulgaris.iniiij.principali articulo. Idcoma- 
tfcm pupilli vel dcmcntis cxdudunt. Etiftc cft cfFc- 
^iisfopcndiofactattamc quia praididapatiuntur du- 
bitationc,procoqHia,vttctii;i,cc')pcdiofafubftitutio 
fccundfl diucrfas naturas vciboru, quibus cocipitur, 
diucrfificatur in fuo cftcftu." Et an coiincat vulgartf 
pupill.ircs,cxemplarcs aut fidcicomiiUrias, non finc 
cnufa dobitatur.idcirco fcicndu cft,cj> hxc copcdio- 
fa fubftitutio.aliquaJo fitp vcrba mcrc dircfta, ali- 
quado pt r vcrba mcrc indircda & obIiqua,aIiquudo 
per vcrba communi»:dc quibus veibis aircftis,obli- 
qu!s,& cumunibusjdixi plcnc s.eod.in ycxbotEulem 
^mfmberi fitccedertnt.Sc ibi plcnc di&a hic non rcpcto 
caufa brcuitatis : fcd implico,cum finc illis no poflct 

7 harcfubftitutioquoadfuosetfL^tusintcllici.tPrinio 
dixi,<j»hjt:c fubftitutio aliquado fit per vcrba mcri di 
rc6.T:fupcrquocft confideraiidii, <{>aIiqu3ndo fitin 
tcftamcto milkis , & aliquado fit in teftamcto paga- 
ni.Si quidcm fiai in tcftamcto militis, omni tcmporc 
cftdircSa.& fic comprchcndit vulgarcm pupillarc, 
& aliam quaeunquedirctSa proioto tcmporc. Vndc 
fimiUsin tcftamcino filio fuo impuberi compcn- 
dioscquandocunq; dtccdcret fubftitu» rit, vcl in co- 
dicillis : quia milcs itiam in codicillis dircdc fubfti- 
tucrc potcft f cundnm Sali. in I.in tcftamcto iiS fi. C. 
dc tcfta.mili.pcr I.irafiribatur. & l.iribunus. ft.dc tc- 
fta.milit.'& l.militii.codicillis.vbi Bart. illocod. titu. 
talis fubftitutio pcr militt m fad.i crit indubicantcr& 
valcbit vtdircfta pupillaris filio moridtcpupillo vd 
poft pubcrtatcmquandocuquc, talitcrtj»quocunquc 
tcmporc filius dcccfTcrit antc aditam hxrcditatcm 
vd cam rcpudiaucrit , & fic fiue non pofsit finc no- 
litcflc hi-rcs patrisifubftitutus vocabitur ad harrcdi- 
tatcm tcftatoris cx vulg.iri contcnta in copcndiofa, 
cxdufis matrc,& cxtcris ab intcftato vcnicntibus. Si 
vcro filius hxrcJitati patcrnx fc immifcucrit , dcmu 
pupillus moriatur : paiitcr fubftitutus vocabitur ad 
vniucrfa bona tcftatoris & pupilli cx fubftitutionc 
pupillnri contcnta in compcndiofa,cxcIufis matrc & 

• fucccdcniibusab intcftatocarteris. Etfi fcnonimini 
huit/cd repudiauit, vocabitur fubftitutus pcr vulga- 
rcm ad bonatcftatoris, & pcr pupillart ad bona pu- 



piili.Si autc filius moriatur poft pubertatc , quia nA- 
lcs cx priuilcgio fubftitucrc pot air>. Ae ctiam maiori 
&cxtranco,fublHtutu5 vo^abiturcx dircda milirari 
ad vniucrfabona,qux fucjut teftatoris,cxclufa omi^- 
nomatrcpupilliquoad tilia bona tcftatoris,& mul- 
to magiscxclufis «Krisab intcft.no vcoici t bus, Et 
vocabitur talis fubdmttus ex militari (ubftitudonc di 
rcfta omnium fuccedcntiu ab intoftato cxclufiua , vt 
8 cft tcx.apcrtus indJ.Ccnturio. ft.de vul.& pup. tEt 
idc li fada crtct cxtnneo per militc, quia fubftitutus 
vocabitur ad omnia hona tcftatoris.no autc hfrcdis. 
Et fic intali fubftitutione non vcnicni bona hercdis 
propria.Et cofcqucntcr ncc donationcs,ncc pi^Icga- 
ta i tcftatorc ci fafta^quia fua bona funt non tdtato- 
risjfccundu Alex.in I.MarcdIus.^.quida. ffjd Treb. 
& plcne dixi s.traftando quartu d^ ftu vulgaris fub 
ftitutionis.Namita dcciditur in vulgari cui h|^com« 
pcndiofa xquiparatur fccundu Alcx.vbi s.Scd aduer 
tiris, quia cooa vltimu mcmbru , ftilicct <j» fubftitu- 
rio rcmancatfcmpcrdircCfa filiomorictc poft pubcr 
tatc,c5u$ matrc fupcrftitc, & in mcdio cxiftcntc inicr 
filiu & fiibftitutCi ,3utaliqua cxtcraru pcrfonarii in 
mcdio cxiftcntc: dc quibus plcnc habuiftis s.in mate 
riap.upill.iris invj. principali arriculo, &intcrtio 
cfFcCtu ciufdc: vidctureflc tex.apcrtus,& didxdcci* 
ffoni cGtrarius ii^dJ.prcdb.C.ac impu. & aliisfub- 
ftitutionibus.in fi.vbi deciditur, q> fi tcmpc mortis 
filijiam pubcris cftcfti fupcrfit matcr,cxiftcn\iama- 
tris no pcrmitrit copendiofam filio pcr milite fadam 
valcrc iurc dircfto, vt fubftinit» omnia ti*ftatoris bo 
na habcu.St d ficit ilia fubftiturionc compcndiofan» 
obliquari,vt valcatindircdctanqua fidcicot^fTaria, 
& crit cftldfus, quia nutcr filio poft pubertatf mor • 
tuofucccdctinvniucrfisbonis tam tcftaioris maritj 
fui,qua cius comunis filij.& dcmii rctcnris fibiomni 
bus fiIijbonis,& dc bonistcftatorisritcta lcgidmai 
in qua filius n6 potuit pcr tcftatorc grau.iri , nccnon 
rctCta Trcbcllianica iurc rcftitutionis dcbita hxrcdi 
ccftitucno,qux fccundu magis comunc opLhabet c- 
tia locu in tcfhmcnto militis,vt fuo loco dicct,infra 
rcfiduubonoru tcftatoiis,tcncbitur rcftitucrccom» ' 
pcndiosc fubftituto,vt vidctur cflc cafus rotundus in 
d.I.prccibu$.in fi.& fic copcndiofa a militc k&i mt 
rrc cxiftcntc in mcdio valcrc no pot omni tcpore,vl 
dircfta:im6 filio h^cdc poft pubcrtatc moricte obli 
quatur,& valet ddtaxat tanqua fiddcumiffum.Et ta- 
mcntcx.in d.l.Ccnturio. vultcx priuikgio militura 
cam valcre dircftc omni tcporc,matrc & quibufcuq; 
aliis pjrcnubus cxdufis. Vndc proptcr diufrfitatem 
illarum d^iarn Icgum, qux vidcntur contrarix , fuper 
hocpundo fiicrunt fcptcm opiniones principaks. 
5» t In primis cnim fatcntur omncs , pupillo mo- 
ricntcinfra pubcrtatc,matcr omnino cxcluditur : id£ 
fi mcnte captus ellct,& morerrtur in dcmcria «matcr 
cxcludcrctur vi excmplaris in copcndiofa coiitcntx. 
£tin hoc cocordant eriamillxdiix Icgcs, Ccnturio. 
&, prccibus. Paritcrconcordant fi .filius morcrctur 
poft pubcnatcm matrc in mcdio non exiftcntc , aut 
altcr:« dc didispcrfonis, vbi s. allcgaui , nominatis. 
Scd fi filius tcftatoris & hfrcs moiiaiur,poft pubcrta 
tctff d^us pubes,& ficexpiiata pupillari fubftitutioc 
matrcfupcrflitc vc! alteradc didis pcrfonis, quoad 
buni filij aliudc- quam a tcftatorc habita,omncs con 
cordint cy nihil ad lubniiutum.ScJ quo ad bona qu^ 
quondaiufucrunt ipfius tclbtoris, quia in hoc pun- 
6to illx dux Icgcs difcrcparc vidcntur: funt didx fe- 
ptcm opioioncs «d cocordandum di&asduaslcgcs. 

Naqj 
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laris non c(l vcrhh rpccifiirata. & proptor prrfonaru 
injrqualitatc ab iniiio cxinrntc non przrumiturtc- 
/litorc voluiflc cam coprchcndi.fccundu Ang. Arc. 
in d./."8c plurcs. idctcnucrut Anc.I.no.& Alcx.io d. 
I.Liicius.infcrcntcs,<^ fi patcr a prin. habcns vnu fi- 
lium naturalc t3ntum,& altcrii lc^itimum & natuia* 
Km,co$ inuicc fubfHtucritrcciprocc, no obn.-intcc^ 
po(lc.\ legiiimari fcccrit naturaij,in talirccipio.-arx 
polifado.ficut ncc ab initio proptcr impiritattm no 
contincbiiur pupillarit, nifi cxprcire dixilVcf , fuhfti- 
tJo cosinuiccm vul^^arifr, pupillaritcr &c. Et ica c- 
tiam voIucnmtB ii.Angrl.SaIi.& Ludo.in d.l. in tc- 
flamcnto. & Imol.hic. Nam licct Icgiiim3t!or..tro- 
irah uur ad tcpus naiiuitatis lcgitimati , vt plcnc de- 
jf.& plurcs.Tamcn Alcxa.in d.l.Lucius.rccitita opi- clarat Uirt.iii ).GalIus.^.& quid litmtiim. if.dclibc. 
J5> nionc.Imo.tranfit , & tcnctcu Bar.indiftin<S<?. t Et & poll'm.tame non rarotr3niturc]uo ad intcrprcta- 
prarmilVifunt vera, quando pluribuj pcrfonisdifpa- 5- dum voluntatcm tcflatoris. tQiijd autc cfl"ct,fi natu- 
ribus fada fliit fimplcx rcciproca:c|uia non continct ralis Icgitimarctur prrfct^ucs matrimoniu , vidcatis 
nifi vul^arcs vtriquc coucnictes. Si autcm rcciproca Ba!."n ix.cjo.in d.I la tcflamcnto. pulchrc Icx^ucntc, 
fiaafui rctcopcndio.sc,tunc vltravulgarc comprc- vbifcntit, (>pcrt>l.-m Icgiiimationcm ctiam noa 
hcndcretur p iptllaris in pcrfona punilli,vcl cxcpla- firmarctur fubftitutio, vt tontinrat pupiHarcm. 
ris in pafona dcmcntis,fccunJum Pan.d ■ Caflro.in 5J t Qiiij licct cflcndi Lgitimnm triplcx fit (]u3lius» 
d.l.in tcAimcnto.diccns ita alias cofuluiil -,ctiim Ui- fcilicct n Jt\iralis,vt quando quis nafcitur dc lcgithno 
buiflVt hac quxftionc in faito.Et ratio cft,;]uia c\ui- mttrimonio,quod cit dc iuic naturali. Et cmcrgcns. 



Ve CompendioJ* 
Subjlirutione. 

rcrctQ. tcflator voluitilH furiofo ctia poft adita hx- 
rcdiutc fubllitjctc: tjuia tunc ctia in pcrfona impu- 
bcris contincrctur pupillaris,argu.l.in tcftamcto. & 
^uod ibi not.p r ^lo.doc.& Sali.C.dc tcft. mili.imo 
plus dicit,(|> ctia (i mcntc no conftat,iilc crit \\ fu- 
riofus fcu dcmes libcros uO habcbat, quia tunc cxcm 
plaris cofdc hibet cff. ftu'., quos pupillaris, vtplcnc 
n3buiftiss.inmatcriaiiufdc. Vndcvidctur t. iUtor 
voluiftc, cum diftx fubftitutioncscundcmclfcctum 
lubcanttQ» in pcrfona pupilli fit pupillans,& in prr- 
fona furioli lit CKempI.iri«. N.iin licct in mulcis h.r 
fubftitutioncs dilf rant , faciscft I quod conucniant 
in cafudc quoquxritur:quia vtrac; trahitur ad bona 
fili) vndccun i; quxfita.Et ita tranfit Angc.Arc.in d. 



dorccifpca corioet copcndiofam.puta, qua lociique 
dccefleriot,eosinuiccm fuSftituo, lunc comprchcn- 
dit fubftiiutioncs fidficommiflarias, vt plcnc habui- 
flis s.in vcrbo,pIurcs.Q2r quid m fidcicommiliaria 
cft onus.I.co'if ! cdi.jF.cum filij.^^.de vuli^.& pupilla. 
Multocrgo magiscontincrcdi.bct pupillarc in pcr- 
fon.i pupilli, qui cft ei fauor.C.de iouf.ici.tefta.l.cx 
tribus.ScdBil.*npaui:is v.rbis in d.l. tn t> ftamcnto. 
in iiij.qo.tcnctcontrariu in fin.dum alLgat l.qujuis. 
C.d.- impu.& aliis fubft'.qucm fcquitur i*ii Alcxand 



cui natura non coopcrntrr, vtpcrublaiioncm curia: 
vcl pcr refcriptum principis. Pr.Ttrrca & cmcrpcns 
cuin'.tura coopcratur, vtpcrfcqucns mitrimon<u. 
Ettalis lc^itimatiolicet pcnc naturainimitctur& re 
xx6 fingar,c3p'.'antd cft vis. j qui filij lint Icgir. tnme 
a J ca qux voluntatc haSciit dctcrminato madu,talis 
lcgitim::tio no fineit rttr6,vt ca cxtcdcrcpofiit.licut 
adcumquinoncftinrciumnarura non cxtonditur 
inftimtio , ncc prouifio iam natorum. ft". dc libcr. & 
pofthu.l.commodifsim^.& ff.dc lcg.j.I. qui filiabus. 



& ind.I.Lucius.propefincm. Nccobftitntio Pau.54 in prin. tTcrtio.dixi s. c]> intcrdum in hac fubftitu 



quia idvO rcciproca mixta cum compcndiofa contt 
nctfubftitutioncm fidcicommiflariam , quia coriuc- 
nitxqua!iccr vtrii;; & pupillo & mniori aut fanf mc 

otis. tS candodixi, q»h.TcrcciprocaaIi.]uandofit 
pcrfonis difparibus ab initio , qiiious poftcacotingtt 
&fupcrucnitzqualitas: vt puta patci inftttuit duos 
impubcrcs, fcilicct vnu in pot,ftatc,& altcru cman- 
cipitum,& cos inuiccm fubftituit : quo cafu proptcr 
difparitatcm pcrfonarum in patria potcftt^tc fubfti- 
tutio rcciproca contincrc no potuit pupillarem : fed 
folum vulijarcm. fcdpoftt. ftamentumfiliumeman 
cipatum .idoptauit,ob quod nunc cdfat difparitas 
quxabinitiotcmporcfubftitiitionis militabat. C r- 
tcinhoc cafuctiamin tali rcciproca noncontincbi- 
tur pupillaris obftantc imparitatc pcrfonarum inui- 
ccm fubftitutarum ab initiocxiftciitc,quxlicct nunc 

[ ccltct,tamcn fubftitutio non firmatur : t quia difpo- 
fitio ab initio inutilis non confirmatur cx poftfaiSo. 
J.j.Jf .fi filins.ft'.dc lc(;a.iij.facitLfi ita.ft".dc auro & ar 
gcn.lega.fccundum RayiK.in trada.fubftit.qucmfc- 
quitur Bart.in d.I.LuciusA' omncs.& Sjlict.in d.I.in 
tcftamtnto. Nam adoptio non fingitrctro.I. qui iurc 
militari.cumI.fcq.fF.de ccft.mili.Ncc obftat, cj> patcr 
poftca adopt.inJo filium vidctur voluiflc in tali brc- 
uiloqua pupillarcm comprchcndi:quia rcfpondaur, 
(>» hoc vcllc non potcratifinc noua voluntatc.l.hirc- 
des palam.^ .fcd fi not.i.tF.co.titu.dc qua no conftat. 
Paritcr non obftat I.ij. jf.fi cxtrancum.ft^dc vulga. & 
pupil.vbi pupillarisrcconua^clit: quia rcfpondctur, 
(j> ibi ab initio teftator f cit fpcciricam pupillircm, 
pcr quam ccnius conftat de mcntc & voluntatc tefta 

toris.red hic pcr vcrba vos inuiccm fubftituo, pupil- 
Tuoi. 2. 



tioncintcrucnit xqualitas ab initiotcmporcquofit 
inter perfonasinuicem fubftttutas,fcJ poftca inxqua 
litas fupcrucnit. Ht hoc potcft duplicitrr contingerc, 
vno modo naturalitcr,p ut!ithibcns duosfilios impu- 
betcs<fcilicet vnum xtatis vnius anni,altcru veto xij; 
annoru , cos inuiccm fubftituit : ccrtc rum ab initio 
proptcrp^rfonarum aEqualitatem in tali rrciproca 
contincantur pupitlarcs , qux vtriquc conucniunt vt 
didum eft,licct poft lapfuin duorum annorum altcr 
ipforum cfiiciatur pubcs , & fic fucccdat natura!iter 
inxqualitasrcfpeSu xtatis : tamcn propter illain difl 
paricatcm nacuralitrrfupcrucnicntc aa non cxiini;ui- 
tur pupillaris fubftitutio quo ad pupiilum, q ui ri.rn a- 
nct in xtatc cui conucnit pupillaris fuhflituti o : iJrd" 
ipfo morictc poft adita hxrcdiiatc in xutc p upiila - 
ri, altcrqui effcdius cft maior fucccdcrct iTli tam m 
bonis 3 tfftatore prouetis, qua propriis,iuxta namta . 
pupillaris,qux adliuc in illo rcmanct.licct iii pcrfonz 
alccrius pcrcucntum pobertatiscxpiraucrit.Nam in- 



zqualitas qux ab initio impcditcx poftfat.*lo 'jupcr- / 
ucniens difpofitioncm non infringit.l. ca. |. [. ft. dc \. 
duobus reis. facit fccundum Guli.!.Mj. /.ibidc.fr..?(I 
car.& fentit gl.qua ibi fcquiturBir.in d.I. Luciu-s.Ii- 
cct Ray .intra.fBbft.volucrit diftigucre, tj) dut illa in- 
zqualius fupcrucncrit tcftatorc viuo, & ijciuuedif- 
pofitione conformata , & tunc impcdit in rcciproci 
pupillarc cotincri,feu falte facit ca finiri & cxtingui, 
fcc* fi inxqualitas fucccdat poft mortc,arg.ff.dc vci% 
obli.l.fi fub vna.^.fi quis vcftra.& I. pluribus..((.& fi 
placct.cod.tit.facit quod not.Din.in rcgula , faifiuih 
lcgitimc.de rcgu.iur.Iib.vj.Tamcn vtdixi opi.Baito. 
cft ({> indiflinctc fupillartsdurct,quia licctin pcr- 

gg T forrtt 
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Nam iii vtroq; cafu diftariiduarum legum tcftator amilttcpcrvcibadircda Adamomnitctnporccfle 



crat mil<-i.prztcrca in vtroc|; cafu rubflitutiocG)>cn< 
diofa fada fiicrat vcrbit dircdis. quia in I. Ccnturio. 
cxprcfse dicitur,cj> tcftator dircdo rubflituir. Jimili- 
trr in d.l. prccibus. fada fiicrat fubflitucio vci bis dio 
rnftistVt patct ibi> dum dicitin principio comuncm 
filium vcflrum hzrcdcm inflicuilVc,& fccundum ha;- 



& vaicrctan(]ua dircAain iuxta fupcrius di^a. Ncc 
obflat vnum pcr quod Paul. & quidam alij modctni 
fiunc intcllcdum rcprobant diccnn j , q» imoin d. I. 
prccibus.compcndiora pofl pubcnatc mcdio roatri< 
in mcdiocxiflcncis valuic vc fidciiommiHaria , quod 
clarc dcmoflracur in fi.dum dicic:bona qaz c um mo 



rcdcm rcripriirc.& ibi cos habcac hxredr$,quos paccr rcrcturpacrisciiis Fticrunt , atc pollunt pcti. ExhoC 
cis conflituic.Qn^ vcrba func dircda. vc paccc cx do- volens innucrc illc tcx^.nioituo tilio tcflatoris tni* 

litis poft pubcrtatcifubilitutus ncccflc habtt pctcrt i 
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drina Bar.in l.ii.C.f6mu.Hele>j.& plcncdixi fuper 
Tcrbo,£H^« imfMkenfMCCtJerent. Qijil crgo diccn- 
dum in hac dif.icultaccomtliis opiiiionibu$,qu« po- 
tiiurudcsintcllc^usgrauaicnc cjuaroacucrcnt? vi- 
dccur mihi, in hoc punfto fubflicucio coir pcdiofa 
vcrbi^ dirciSis i milic fstia lit ftmpcr onr.ni icpore 
dircdta,& valcac iurc militaris dirc^z,& <j» cius mc» 
dio fubfliciitusad vniucrfa bom tcflacoris furccdat 
marrc & aliis ab inccflato vcn»ccibu$ cxcluds, fccun- 
dumformi dii5^x l.Ccnturio.bonisvcro filij aliundc 
qiurlicis pcncs macrc auc ^lios ab inccflaco fucccdcn- 
tcs rcmancncibus, Et dico non cllc diffi rcnctam m c 
concrarictatcm intir difta$Icgcs,Ccnturio.iV,prici- 
bus.im6 crcdo,c)> in d.l.prccibus.ficuc in d.l.cccurio. 
valucritfubflitutio omni tcmporc tanquam diridia. 
Probaturpcrt.x.in cndem I. prccibus. ibi duininfi. 
dicic,vcluc cx caufa fjdiicommifsi.quf vcrba no fiit- 
runcibi pcrimperatorcmfinc myfterio poliu. quia 
pcrilla Jatur clarc intclligi ,qu'a illafublHtutio non 
fiiic lidciconiiflaria^ftddircda. tNam di(!rtio,vc!ut, 



matrebonaqu^ fiicruncccflacoris, & lic fubltitutio 
non valuit dirt6tc,Quia ft vc dircda valuifl'cc,fubfli.b 
tutus ncccfliE non haouiiltt pctcrc bona , fcd propria 
authoiicatc potuillct <acapcrc, vtplciic dcclaraui 
fupcrdietisvcrbis, SuUmtmftJlfenfmtttdtrmt. Lt fic 
cumibi hom prtciit a matrc , opoititdiicie fubfll- 
tiitionem fuillc fidcicommifTiriam. Nam r(f[<onder 
tUr,c]»ind.I.pie ibus. lil^us adiuit hzrcdit. tc paciis^ 
& (ic bona patris & ftlij fui runt tScfy» wnuiv pacrt^ 
moniu.I.fcd fi plurcs ^.filio.tf.dc vulg.& pup.Dc-n- 
dciiliomonuo matcrapprchcndit vniucrfa bona: i- 
dcofubflitutus , licct vcniat iurc dirccto.ncccilc ha- 
buic pcccrc bona patris tc ft.icoiis dc manibus mairis: 
quz dc6ido capicdobona filii,occu| auicniambo^ 
n.i ccftacoris fccundu lafo.vbi s.vlcra qucalle. loan, 
Par. dc Fcrra. in fua pradica nuua in forma lil elli, 
quo agicur cx fubilicucionc fupcr vcrbo,copcn o^^ 
vcrft. hisitac^; ftc prxmifsis. vbi claieconcluditrub' 
flitutioncm compcndtofam filioa militcvcrbisdi- 
nocacfimilitudincm,quafidicat,Q>nlis fubflitucio rcSisfadtamomniccporcvaLrciurcdiicdo. liritt 
valcc ad ftmilitudincm fidcicommifsi, & ccrtum cfli tcnec gIon'.noflra hic fupcr vcrbo , velfnhfluMtianyi 
cj> nullum fimilc cft idc.l.quod Ncrua. fl". dcpo.facit qux indiflinAe vuli compcndiof.im .1 mtjic.- vtiois 
ccapiculu fandz Crncis.dc rcfcii. vbi latcp-T Fcly. dirc<ftis fadam omniccporc etiam poft pubcrcjccm 
& Bar.BaId.Al:x.& lafon.in Lquilibcris. ff.dc vulg. valcrcdircdo.quod vcrumincrlligacisliuef^da fiic- 
& pupil.vndc fcquicur,<]i ccx.non dicit.cp valeat iure ric pupillo ftuc adulto,& fiuc fi&a fiicric fimplicitcr^ 
fidcicommifsi : imb iurc dircfto ad fimilitudincm fi- fiuc cum claufula,fi finc liberis dcccUciit, vc cfl cafus 
deicommifsi.& fimilituduflat in boc , quia ficut pcr ind.l.Ccnturio.Et huiuscoclufiu; dccilioms.fcilicct 
fubflicutioncm fidcicommiflariam non fucccditur cjitaliscompcndio/a fitomni ccmporc dircda , crit 
filiohxtcdijfcdccflatori.PrxCtrci ncc inbonis tiliji u mulciplexclf.6tu.«. t Primus,cj7licccfrodushxrc 
fcdccftjtoriswiuiim. I. oohvrcJi./. ciimttlix.ff.de 



vulga.& pupil. fic etiam in (:afu noftro ad fimilitudi- 
nem fidcicommifrarix fubflicutionis^pcr hac dirc- 
ftam milita/cm filio moricntc , oft pubc rtatcm non 
fucccditur ci , nec in fuis bonis. fcd militi & in bonis 
milicisteflatoris tantiim , vt ctiam dicit tcx. in ead.L 
precibus. ibi,bona qux curo morcrctur patriseius 
fucrunt. Idtmdicictcxc.ind.I.Ctncurio.PrzCcrcafi- 
milicudo ftac in tlio : quia ficuc in fidcicomiflaria rc- 
ftitui dcbcnt bona ccftacoris cu firuAibus, nifi fiu6t' 
percepri fuilVcnciuJiciot..flacoris vd ncpliccniia^fi- 
dcicommitTarij.l.in fiJcicommiiVariam.lT. ^d Trcbtl. 
& l.iubemus.C.illo cod.titu.fic etiam hk in hac dire 
fia militari dcbcntbona Ccftatoris rcflitui cumfru- 
Aibus inuttisin h^reditate.vc dicic tex.in l.Cencurio. 
in fi. & ita clegantcr cdcludic Raphael Fulgofi.in d. 
Lprccibus.dicens in pcnuIc.col.Q» in fccreto confcien 
tix fuf ab ifto intcl!c(it u no cllct tutum rcccdcre.fub- 
iungensinix. col.hunc etVepropriumfcnfum&in- 
tcllciftum di(flz l.precibus. hadenus ab aliis non co^ 
gitacum.Ec idcm tcnuit Chriflopho. de Cafltlliono. 
&commencacor in d.I.Ccncurio.diccns,c{) dum ctlcc 
fcholaris Bald.hunc incclledum itacogitauit, priui 
quam Fulgof.fcripta vidifTec. Quos in hocintcllcdu 
fingulorumaliorum opinionibus rccicacis rcfm,& 
fcquicur lafon ind.I.prccibus.x.coL& hanc conda- 
fioncm tcnco i ciim fingulz aliz fint vel ineptz , aut 
fiu verz,vcl diuinatiux.tconcludeos fubftitutioncm 



diucis rcflicuendx cxiflcnrcs collc^i ccmporc mor- 
tis hxrcdis inflituti , dc rcftitucndo grauaci n6 cCclui 
lucro fiJcicuminiiVaiij , nec vcniancin rcftitutone 
fidcicomifsi.l.in fidcicomillaria.in princ. vbi plcnd 
not.& Lroulicr.K.fi hzrcs.cii ^.feq fiF.adTrcbcI.cum 
pcr rccollc(3ionc cffir<fti fincdcpatrimoniohzredit 
grauati.Et fic cflcdcficrunt hzreditarij.& conf.quen 
tcr non refticucndi,nifi illi duncaxac qui ccporc fflor- 
tisccftatoris ftabant , & fic erant dc fubflanria & hx 
rcdttatc tcflatoris, «nii vducres h^rcditarix vcnTcnt 
ftdcicommitVario rcftitucnJi , vt ibi plcne nota. Ta- 
men incifu noflrofubft tutione coropcdiofa vcibis 
dire^is fada omni tcmporc iurc diiedo valtntc, nd 
foltimfrudus hxrcdicatisperceflacorcm collcdicx- 
tanccsccporc morcij tcftatoris, fcd cciam fruiftustcni 
porc mortis hzrcdispcr ipftim hzredcm cxiates roU 
le<5i ccdcnt lucro fubftituti a milicc vcrbis dircftis; 
Nam talcs fru(ftus dcbencur diredc fubtUtuto.cextus 
cft ftngularis in dida ]. Ccncurio. in fine. quod eft 
notdignum fecundum Baldum, ibi & Imo. quidicit 
illum ccxcum non rcpcririalibL TaKsenim fru^ftui 
inucnti pcnc$hzredcm,cui fa6acftfubftitutio, fa- 
tisdici pofTuncin hzrcdicatccellacori$, cx quo milcs 
potcil cx priuilcgio fubfHcucrc ei dircdo pofl pupil- 
larcm zt.itcm & aditam hzrcditaccm, vcd. I. ince^ 
ftamcnto.& I. milcs cuam. li'. de tcltamcnto militari^ 
Confumpti umen Erudus non debcrccur fabititutOy 
vt di&a 1. CcntBrio. £c hanc opioioncm quod talc* 

frudua 
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fru^u* ili^jcannir fubftituto cxdirefta militi» fub- no portct propria authoritJic. Ita nngnlariterdecU 

i>ftiit'or»c, JUt sltcriiK qui potcft cx llatuto vcl (•ofuc- dit difcrctus Bart.in rcpni.l.iij. C.dc pignoribus. vbi 

tudinc dircfto fubllitutrc.vt s.dixi, tcnctctia Bano. dicit.c)) omniA iura pcrmittcnaa vti propria authori- 

in T^rima oppofitionc.in d.l.Ccnturio.& d.l.in tcfta- tatc,intclligantur,vbt no cft aiiquis dc &fto rcfiflcs. 

TOcnto.in fccundaoppofitionr.C.dctcftamcn.milit. Qiiiatunc iudcx adiridcbcrct pcr I. non cft fin^ulis 

tjucm iSi fcqiiitur AnRc.& Bald.in xiiij.oppofitionc. coccdcndu dc rcgulis iur.idco dircftc fubftitutiit vd 

in d.l.prccibus.Scd aducrt.iris,qnij Angc.fibi contra potcft propria auchoriiatc, fi finc pcriculo intcmare 

rius, tcnuitoppofitumin d.l. Ccnturio.concludcns potcft rcmcdiiicxccuriuH.I.fi.C. dc cdi.diui Adriani 

IVuftus poft mortcm tcftatoris pcrccptos & rccollc- tollfn.fcciis in hdiicommilTario,qui non potcft pro- 

€tos pcr lixrcdc,qnauii temporc mortis fu.r non £o- pria authoritnc apprclicndcrc pofTcflionc. nifi prius 

fumptos fcd cxtantrs, non dcberi diredo fubftituto, ct verbo, vcl fado rcftituta hzrediutc. 1. reftituta in 

ficut ncc dcbcntur fidcicommiftario : nifi qui fupcr- prin.lf.ad Trcbcl.& fic fidcicommirtario non cope- 

eranttcmporc mortij teftaroris. Quiniraotalcs fru- tit rcmedium difljc I.fi.antc rcftitutionc,vttenrtibi 

tftus poft inoric tcftatoris pcrccpri pcrtinct adipfum glo.quam f..-quuntur comunitcrdoft. & hocdciure 

hjtrLdcm inftitmum iure dominij pcr 1. Hcrcnnius. comuni fccundum Rart.8i- Alcx.in difta I. Centurio. 

la j.tf.dc vfuris. Nam non dcbct iftc hircs inftirutus & laf.in difta l.prct ibus.vidc3ti$ dc hoc Bar.in qua- 

effedctcrioris condirionis, qui non cft dcrcftitucdo dam quarftionc pcreum difpurata incipicntc ,Curi» 

l^rauatus , quam fit inftitutusquiforctdercftirucndo capitanei Vcronx.& in quodameiusconfil. incipie. 

p-auatus: qucmconftat fruftus prrccptos nonrcd- '5 Miftiis in poflcf$ioni".& Bald.inl.fi.C.decodi.tTi- 

dcrcfubftituto,*t d.l.in fidcicommilTaria.& d.I.mu- mrn in prsffeiiri rcpnoFnncicnoclTctopusdirefti 

licr.f .fihzrrs,fT.adTicbcl. PrxtcTca fuftinfri non fubftitutointcndcrercmediu diftKl.fi.adadipifcen- 

po)Tct,cj» talcsfi-uftusinuenritcmporc mortiihirc- dum polTcftioncm hircditatisquarcx diftircgnico- 

disinftituriadfubftitutump-ninrant.Qiiia dici noo fuetudinc gcncrali tranfit ipfufaftode tcftatorcin 

polfuntinucnri in h«reditatc teftanris , vt rcquirit hxrcdcm,& dcmumdehxrcdcindircft6fubftitutu. 

tcx.ind.l.Ccnturio. Imo poriiis dicunturinucnri in Namcx difta c6fuetudinc,mortuusmoricndo fayfic 

hzrcditatcinfticuti hxrcdis: quiaquimprimu adita viuu.Quinimo plut obfcruat curia parlamcnriprout 

fuit hxrcditas illi fruftusdcfierunt ctTetcftanris, & per arrcJbm vidi 1 olofx decifuma bicnniocitrat 

cccpcrunt cflc- patrimonium hxrcdis. I. fed fi plurcs. quod virtutcdiftx confuctudinis poftcnio hxtcdita- 

f .filio.ff.dc vu!g.i.^ pupil.& l.patcr.fF.dc pt iuilt^iis tis reftitucndx per mortcm hxrcdis dc rcftituendo 

crcd=torum.& not.glo.in l.j.tf. vitircs.fF.dc acquire . graujri ipfoiur^- tranfitnon folu in direftofubftitu- 

poiTcf, & itaeriamtcnctPaul.in d.l. Ccnturio. idcm tum,fcd niain fidcicumin'arium,cuidciurccumuni 

FuIpof.& Pau.in d.I.precibu$.id^m FuIgof.& Ludo. ncccflario fieridcberct reftiturio, re , aut vcrbo, per 

ind.l.in tcftamcnto. Hanc vltimam opinioncmfc- diftu /.r<'ninita.dequodicaplcnc,& ibi vidcbititio 

ouitur Alcx.in d.LCcnturio.ix. col. motus vltra prx- vcibo,c^rY«« itdijiUft4ttrt.\). traftando raatcriam 

ttifta:quianonmjiorvid.tur ratio in cafu noftro, fuitatis: vbi cocludttiir^rptalisfubftitutusnon habct 

qua quando qrauatus elTct hxres indireftc pcr fidti- ncccflc vti rcmedio idipifccndx polTcfiionis : im6 

com.quo cafu, quia h.Trc$ ptTcipit fruftus iudicio & fi turbctur aut polTcflio hxrcditacis occupctur,potcfl: 

▼oluntatc tcftatoris antc cucnicntem caufim rcflicu- rcfta via cxpcriri rcmcdio rcrincdx, vcl rcftitucnds 

rionis ficndx eoslucratui :nrc dicitur in d.I.Ccturio. poflcfTionis, vcl in pctitorio intcntare pcritionc h«- 

(f ex priuilcgio miliris vcniat ali j fruftui , quam qui rcditaris contra polfclTorcs , & dctcntores illius. & Q 

confucucruntdc iurccommuni vcnirc. Nam priuilc intentarctrcmcdiumdiftfl. fi.talcrcmediuhabcret 

giummiIitisdequoibi,intcrprct3ridi.betvtiuscom effcftu adipifccndx,& recuperandx poflcfsionis, vt 

munr non lfdat,ncc iustcrtij.I.fi quando.C.dc inof. ei obiici non pofsitrxceprio proprictaris,vtibi plcni 
tefta.& I.cx fiao.flf.dc vulga. & pupil. ex quibus eli- ,5 dicam. t Tcrrius cfleftusdiftx coclufionis cft, quia 

citur,tj»fatis cft <f priuikgifi militarc opcrctur fubfti ybifubftiturio cftdircfta , hxrcs nodctrahitTrcbcI- 

turionemomnitcmp>orcvalcrciuredirefto, &non lianicam,ciim intali fubfticurione opusnon fitrefti- 

t]> fruftus hircditatis d^bcanturdlrcftc fubftkuto. tntionc, cuius gratia Trehcllianica dcbet ,quam dc- 

Etit.ibrcuittTConcludcndotcnct lafonind.l. intc- traherctfi fubftitutioelTct fidcicommiflaria fecundii 

ftamcnto.xiij.coI.& in d.l.prccibus.xvij.col. verft.vl- magiscommuncm opinioncm , qux habct t rj, hodie 

tra gIo.& latc in d.l.in fideicomiflariam,& in l.fi tibi in teftamcnto miliris non ccflat TrcbcIIianica , vt tc- 

>5 homo.ff.dc Icg.j. t QiMdautcm,fidiftifiTiftu$ruc- ncnt c<'munitcrdoftorcsin l.j.^.in hlij. & ibiplenc 

rant fati per tcftatorc, <cd crant adhuc pcndcntcs tc- /i\eTC.ff.36 Trcbcl.Sali.& lafon in l.in tcftamento.la 

pofc fui morti$?plcnc Alcxa.in d.l.Ccnturio.x.col. ij.C.detcfta.mili.pcr tcx.in auth< n. dc h.Trcd.& Fal. 

vbi finalitcr concludit , rj» poftquam tcmporc mortis f .pcnul.iunfta glo.in vcrbo.Militari.vbi hoc dccidi 

non crant collefti, cp dcbcntur fubftituto & fidcico- tur in Falcidia,cui Trcbellianica coparatur : dc quo 

miflario ac criam lcgatario,cui res a qui fiuftus pen- - vidcarisbonam c'o.in c.rcfponfa^fccuda diftinftio- 

dcnt fuitlepata:quia taU-sfi-uftusHTc parsrciccnfcn-i^ nc. t Quartusiff.ftus.quia quocics fubftiturio valct 

tur.idcmSali.in l.iubcmus.C.id Trcbcl,& Floria.in iurcdircfto, hxrcsfilij iirauari mortui non poterit 

I.in fidcicommifii.fF.ilc vfuris.idcm fccundum cosdc ex perfona filij dctrnhcrc IegitinMm,ficutncc potcft 

ftuftibu$pcrccptisharrcdit»tcjaccntc:quiadebcntur ex fua pcrfonavcl fibjdctrahcreTrcbcllianicam, vt 

fubftituto a jt fidcicommiirario fccundum gl.ind.l. diftumeft-Sccus fi fuhftituuofolu valcrctiurcfidei- 

in fidcicommilTatia.& Alexa.in d.I.prccibus. viij.col. commifli^vt fingularitcr decidit gIo.ind. Lprccibus. 

14 t S cunduscfFcftus prxdiftr dccilionis eft, ciuii quam dicit fingularcm Imol.hic,& in d.l. Ccnturio, 

dircfto fubftitutus apprchcnderc potcft bona tcfta- vndclicrt trfbtor milcs nu pofsit per fubftiturionc' 

roris hrrcditaria authoritatc proprta , li capcre vclit. fidcicumilTariam filium in lcgitima grauarc, tamcn 

Qjpd incclligo , dummodo nonrcperiataliquc rcfi- eiiure militari dircftcfubftituendo potcft nim inle- 

ftcntcmdc6fto:quocafa ne fucccdat fcidalum, vu girimagrauarc.ficutpoflct cum exhxrcdando , vcl 

fcicntcr 
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fcictcT prxtcricdo.Ncc poflet Hliusqucrclarc.l. ficut 
ccni.C.dctleda.mili.Ex hisduz rcfiiltantconcluno- 

X8 nrs.Prima,tcf in fidcicommillaria fubfliitutionc non 
vcnitlcgicima filij,in qua graum no poruir/cd fcm- 
pcr pcrhxrcdemrctini bitur , vtcft tcx.in hocc.& I. 
quonia in prioribus.C.dc inofF.tt fta.Qiipd intclliga 
tis vcrum,vbi onusfidcicommifsi nommitim iniun- 
^lum fuit filioj qui in fua Icgitima (vt diftu cfl) gra- 

19 uari non potcd. t fccus fi iniundum fuiifct hxrcdi 
fUijt quoniam fiibfUtutus fili) poA moni tilij crauari 2t 
potcftin lcgitima. tcxt. cft fmpularis in I. fi fundum 
pcr fidcicommiflum./.fin.fF.dc Icpa.j. ficit optimc a 
limili l.ciim p Jtronus.fF.dc Icg.ij. tt plf nc dixi fupri 
in vcrbo, RcU^mt. Indubioautcm fi non apparcat 
quis fucrit grauatus , an filius vd cius hzrcs , pr*fu- 
mitar filiusgrauatus , vt fidcicommif. (]uo ad lcgiti- 
mam non valcat,fccundum Bir.in l.cohfrrJ- J.rum 
filiz.fF.dc vulg.&: pupil. Quf m ibi fc(]uitur Ak'xa.& 
Angc.in )J. j.jnfti. dcpupil.(ubfti.Et dixi fopi j in ma 
teriapupillaris, in iiij, principali articulo,in vj. rc- 
(]utnto,in fin.& lalbn in d.l.prccibus.xiiij.col.& plr 

3p nius in I.cx tribus.C.dc inoffi. tcfta. tSccundi con- 
clufio cft , (j> in fubftitutioac i militc vctbis diiedis 
&Sa Tcnitlc^itima filij,ita q» non potcft pcrhzrcde 
rctincrL Quinimo vniucrfa bona tcft.itoris pcrtinc- 
rc dcbcnt fubftituto,ftcundfi glo.in d.I.prccibus.Scd 
aducrtatis in hoc pundo» quia Pau.ibi tcnct contra- 
rium : motus , quia dircda militaris ita bcnc dicitur 
grauamcn quo ad lc{;itimam filij, ficut fidcicommif- 
faria fubftitutio. Quia ficutpcr fidciiommilVariam 
rucccditurtcftatoritantum)& in< iusbonis & no fi- 
Iio,nec fuis bonis, ficctiam pcrdircdam milit.ircm. 
vt d.l.prtcibus.in fi. Nara liccr miles granare potuif- 
fct filiu in Icgitima,fi cu cxprtfic gr.iuarc vcllct, fci- 



di.& dcmon.fccundum con'munc' opihio. licet quod 
(ibi di bcaturaftringat non modicum tcxt. in rationc 
fui,inl.isqui in poteftatc.f .fin.ft^.dc Irga.pr^ftandis. 
Tan-cn indubitantcr implcii potcrit in perfona (Ji- 
rcdbrubftitutitciim fit f.zrc$,vtprobati rpcrcaquf 
not.in l.qui libcris<f .hzc vcrba.fFdevulca.& pupil. 
& ficdandum caufa conditionis implcnd.T pta-ltari 
pofft dircflc fubftituto ficUt hzrcdi, fccundum An 
gcl.& Paul.in d.l.prccibus.& Alcx.in d.l. Ccniurio. 

tScxtus cftt-duscft fecundum Bar.cum quotranfit 
lafbn in d.I.prccibus.xvij.col.qLia fi .iliquid a ttfta* 
torc naturalitcr tantum dcbcbatur filiogrjuato dc 
n fHtuindoaut fuohzrcdii ita quod talc naturale 
dcbitumpcti non potcr.it,cum nsturalis oblii;atio 
adioncm nonp.iriat, fid rctcntioncm, hzrcs filij 
hzrcditatem refiitucndo fideicommtiiaiio, il!ud dc- 
bitum naturalc dcduccrc,& rciincrc potclf.l.Stichij. 
^.aditio.vrrfic.aiiqu.indo.iiinda glo.in vcibo, reti- 
nct. fF. dc folu. Scd tali rcftitutionc vti non potcrit 
contra dircdo ful'ftiturQ,vbi fubftitutio valct iuredi 
n&.o. Namdircdc fubftitutus necefTc nonh^bct 
capcrc h^rcd tatem dc manu hircdis,fcd poteft (am 
apprchendcrc propria suihuritatc, vtvidiftiss. in 
fccundo cfFcdtu.Idco h^rcs poteftatcm no habct ncc 
iusrctincndi concurrcntcm quanritatcm dcbld na- 
turalis. Quod vcrii intc'ligit Fulgo. cum quo tranfii 
Alcx.in d.'.precibus. fi talis hzrcs hzrcditatem dirc- 
Se fubftituto pcrtincnti m rcalitcr non tcncbat , aut 
mala fidceam tencbat. Quia tunc deduct rc non pof- 
frt ncc rctinr rc nituialitct dcbituiti , quinttmcupq; 
fubftitutiovalcrctiurcdircfio, vtl.fi quiJ poflcflor. 
^ .fcd & fi ipfi.fT.dc pcti.hzrc.Siautrm hircs filij gra 
uati, puia, marc r vd alius bona fidc hzrcditatcni tc- 
ftatoris nunc dircftc ful ftituto pcrtim ntcm tcncrcc 



licctcii cxhf rcdado aut fcictcr pr^tericdo^tn ti fidci bona fidc , tunc poffct dc bitum fibi natura!itcr'ciniu 
Comiirnric fubftitucniio no prxfum f ipfum prauirc deduccrc,& rctincrc,vtd.l.fi ciuid pcfTcnor./.ioftus. 
Voluiflcinlcgitima:quia cu nopoli. t:n6 pr^fumitur iunfla glo. ibiin vcrbo , Dcbi bit. t Scptiiruscrtc- 



Toluiffc impofsibilc. Ergo idcm ciTedcbct in dircda 
militari:cij in illa folu vcniatbona tcftatoris , f^ut in 
fidcicumiiraria. Etitatcnct I^tf.in d.l.pn cibus. xvij. 
C0I.& Alcx.in d.I.Centurio.xij.col.fubiunge$<(} clo. 
in d.l.prccibus.crat vcra,fccundu iura.fF.& C.viaeli- 
cct, Q> legitima non potcrat contra dircAc fubftitu- 
tum dcduci,pcr filium aut cius h^rcjcm.fccus autcm 
cft hodic de iurc nouifsimo authcnticorum.Nam li- 
cet prifcoiurc eira in poteftate teftatoris militis filiu 
priuarc lcgitima cxprefsc , puta, cum cxhzredando. 
Vfl taciie, vcluti ipfum fcictcr pr.Ttcricdo,vt d.l.ficut 
certi.non mirum fi ei direfti fubftitucndo vidcrctur 
'aufiTrc lcgitimam.Hcxlic vcro, ncc cxprcfsc, nec ta- 
cite potcftfaccrc milc$4(]uin contrafuu tcftamcntutn 
compctatqucrela , fi filium iniufte cxhzrcdauit,pcr 
tcx.in /.& hoc idcm. in Authcnt. vt ciim dc appclla. 
C(^no.& not.glo.in l.aJuerfus.C.dc inoffi.tcft.Idco 
ccflatnitio przillcgata : quod dicit fatis zquu, licct 
ab aliis non fucrit fcriptum. £x quo concluditur , 
ctiam infubftitutioncdircda non vcnit filijtcftato 



iglo. ibiinvcrbo,D(bcbit. tScpt 
dtus eftifccundutn Fulgo.in d.l.precibus.tjuia fifub- 
ftitutio cflet fidcicommiflaria,& deccdcrct fidcicom- 
miflariusantcdicm fidcicomtnKsi ccdcntcm, putijf 
viucnte teftatorc,hzrcditas &4ideiconitniflum rrma 
ncbitpcncshzrcdem filij inftituti, qui grauatus fuc- 
rat rcltituere fideicoHiiilario.l.vnica.^.profccundo. 
& /.finautcm aliquid fubconditiom .C.dccadu.tol. 
Sedquandofubftitutio valet iuredirc6o, tuncquia 
morientc filio grauato cxtinguittu' nomen hzrcdita- 
rium in cius pcrfona , & fic dcfinit caufa tcftati,qui^ 
fubftitutuscrat monuus. tunc ad fiiios alios tcftato- 
risdeuoluetur hzrcditas fi extant. Sinaute deuoluC' 
tur ad alios ab intcftato vcnicntrs,& illis non cxtan- 
tibus dcuolucturad fifcum.l.j.Cdc bon.vacan.lib.x, 
Non aute tranfibit ad hzrcdcs, puta, tcftamcntarioJ 
fiii j, ad quoS non tranfit nomen hzrcditariu iam cx- 
tindum: quoniam tcftator voluit filiu < ^t: hzrcdcm 
ad tcmpus, & hzrcditatcm dcfcrri ad fubliitutu , qut 
capcrc non potcrat , quia przdcccflerat. Et tj» milcs 
potucrit& volutrit facere filiumhxrcdcad tcmpu» 



ris lcgitima , fcd pcncs filij hxredcm remanctabfque dando ei fubfHtutum militarem poft pubcrtattm< 
Trcbcllianica.£t ita ctiam tcnet Alcx. in I. precibus. cft"tcx.in I.milcsita.f .j. ff.de tcft. mili.quod dicit cflc 
21 vij.& viij.col. t.QuintuscfFcftuscftfccundu Ang. notandumAlcxa.ind.l.Ccnturio.xiij.coI.inprincip. 
in d.l.prccibu$. quia li clVct fidv icommifVaria fubfli- 24 t Odauus cflcflfts eft , quia licct iura fcpuLhrorii 
tutio,c6ditioadicdalegaurio, fi dccem dcdcrlt hz- tranfcantad quccunq-.hzrcdcm, quauis citrjncura, 
redi, impleri no pofTct in pcrfonam fidcicommiflarij vt I.familiari3.cfll.fcq.ffvdc rcligi.& l.fi fcpulchmm, 
indircde fubfHturi.cx co quia non cft hxrcs,fcd tan- C.illo code titulo. Ptiitcrius patronatus ccclcfiz ad 
tumlocoh5rcdis.l.poftuIantf./.j.fl\.id Trcbcllia.l.fi quofcun(];,licttcxtrancos,tralit hzrtdcs,glo.in \er- 
filiut.fF. (JU(jd cum co. Et condilioncs impleii dcbct bo,Hzrcdcs.in clcmcn.ij;dc iurc patronatus. & not. 
in formaIpccifica.l.qui h«rcdik& 1. Mzuius.fF.dc c»- plene Panormi. in cap.j.& C3p.<um fcculum. dc ;iirc 

patroj 



t 



Repe.cap.Raynu.Gul.Benediai. 

patro.Non propter hoc tranfcunt ad tidcicommilTa- vbi fidclcomiflririus cui hxrcdiras vcnit rcftituf nda 

rium.vbi cft fubftitutio fidcicommilVaria & obliqua. cfn.t dc iibcris ipfius tcftatoris,& dcfccndcntibus, ad 

Imb hjcc o?nnia rcmanct pcncs lixrcdcm dircftum, quos fcudum fui natura tranfit poft mortcm vafalli. 

vt 'l.l.quia perinde.&: ibi fingjl uitcr Bm.&; Alcx.ff. S.-cundb,vbi (idcicommiUarius licct non (it dc dc- 

ad IVcbcl. Atiamcn bcnc tranlibunt ad dircAc fub- fccndcntibu$,tamcn cft d.- pcrfonis comprchcnfis in 

ftitiitum,fccundiim g!.& dofto.in d.I.prccibus. Bar. iriticftitura : quia tunc cclfnt ratio prohibcns fcudum 

tk dofl.in d.l.C ;turio.& vtrob^quc comcdatur Bar. tran(irc in (idcicommif.llcundum Bal.in d.l. cum vi 

dum in difta I.quia pcrinde. ft'.ad Trcbcl. dccidit ius rum.in fi.coI.& Ioan.And.in addi.Spccu.tit.dc ioca. 

patronatus no venirc in rcftitutionc fidcicommifsi, f.nunc alicjua. in addi. cju.r incipit , iju.rftio non cft 

qucmfcquitur Imoi.in 1.(1 patroni.ff.illocod.titu.iSc dubia.iundaadditioncpolita iupcrvcrficu.clviij. & 

Bald.in I.fi.pcnul.col.C.dc cdic.diui Adria.tollcn.& plcnc Alcc.in d.I.fi patroni. Idw m & tcnib cfla vbi 

in I.cum virii.C.dc fidcicom.Nam licct ca quz tranf fcudum fuiiVct rcccptum pro fc & hxrcdibus quibuf- 

cunq;:quocafuindiftin(5tc tranlirttin (idcicommif- 
farium , fida icftitutionc. Qiiia tunc non rctincrct 
propria naturam frudi proptcr illa virba , & hsrrcdi- 
bus quibufcunci.cj.dc fcudo no habentc propria na 
tura lcu. fcd poiius fortirctur naturam patrimonij ad 
quofcunq; tranfitoti j.Et ita in tcrminis dccidit Bald. 
in l.j.xxxiiij.& xl viij. quzftio. (F.dc rcium diui, & fe- 
quitur Alcx.in d.l.fi patroni. Ad hoc facit quod vult 
Bai.inc.impcrialJ.Jf .j.vcrf.fcd quid fi conccflumcft 
fcudum.dc prcJhibita tVu.afic.pcr Fcdrricum.vbi clc- 
pantcr dicit,(j> fi concclVum clf mihi fcudum pro mc, 
& fuccdVoribus mcis quibufcuntj;, hic vciba no fo- 
lum includunt tria gcncra hzrcdum, dv quibus infti. 
dc hzrc dum qi;a;ita.& diftcrcn. fed ctiam includunt 
Icgatarios.l.quzdam.^r.isauum.lV.dccdcn.quia lcca 
tarius ,in rc Lirata quodammodo hzrcs cft.l. id tcm- 
pus.^.j,ff.de vfucapio.Vudchoc cafu trandbrt in fi- 
dcicomif.qui magis diciturhzrcs, quam ipfc legata- 
rius J Et itj tcnct lafon in priludiis firudorum. xviii. 
coLdiccscj, licei illa didio, quibufcunquc rc&rii dc- 
bcrct fccundum matcria fuhicda ad habiKs , & non 
ad pcnituscxtrancos,fccundii Bal.ind.I.ciim Tirum 
cum quo plurcs ita tc ncnt:tamcn hoc cft vcru.quado 
tatia ycrba profcrrcntur a lcgc vcl ftatuto , quia tunc 
rccipiuntintcrprct.itioncmdc habiliiatc iuxta plcnc 
iiot.inl.j.C.dc facrofan.ccclc. ncfi alias t^cncraliter 
intclligcrcntur inducatur aliarum Icgum corrcdio, 
quz vitada cft.I.j.C.dc inotr.doti.& ita intclliguntur 
omncs authoritate$,quz po(Vcnt in cotrariu adducr. 
Scd quando talia vciba vniucrfalia vcl gcminata^pu- 

ta,quibufcunq;,&qualibufcunq-„prof.runturabho- 
minc, vt in caiu no(tto, quia tunc cdlat ratio corre- 
etionis przdi(az,tuc fccus efttquia plus dcbcnt opc 
rariquam vcrba fimplicia. Etita fincularitcrdccidit 
Bi!.tnl.lin.C.(incccnfuvcIrcIi.quodfati«coIIigitur 
cx doftrina Iico.dc Arct.& Bar.in l.j.^.nuntiatio.ff. 
do noui opcnuntia.maximc in prxfcnt^regno Fran- 
ciz,vbifcuda dcgcncr.int,& fcrcfuntabfo; illis vcr- 
bis redadta ad inlbr patrimonium ,fccundum loan. 
I jb.in Autht.ingrcfii.C.dcfacrofan.ccclc. & plena 



cunt in hzredes extraneos tanquain hzrcdcs , tranf- 
cant ctiam in fidcicommiflarium, non tamcn przdi- 
fta tranfcunt,quia propric non trafcunt in hzrcdcs, 
tanquam hzredcs, cum non tranfcantpro portioni- 
bushrreditariis,fcd tiniiim tranfcunt ad cosin capi 
t:i,quia funthzrcdcs.vtiniuribusfupcrius allcgatis. 
Etac iurc patronatus ecclcfiaru hodic cft text. in d. 
clc.ij.& not.vbictiam glo.in c.cofidcrandu.xvj. qo. 
vij.fccundum Pau.a: Alcx.in d.I.quia pcnndc.quam 
Icgit cuml.quauis.i(,nihil.illius titu,£t hoc firmatur 
vno fimili,quia vidcmus, «^ius patronatus fccularc, 
quoJ haSct dominus in libcrtos, non tranfit ad fidci 
commifVarium. I. fi patroni. fuperius allcgau. (f, aJ 
Trcbd, fcd rcmanct pencs dirc<ftum.hxrcdcm.fccun 
dum glo.inl.fcicndum.Cdc vcrbo.fignifi.ergoidem 
erit in iure patronatus fpirituali , & ccclcfiaftico. vi- 
dcatis Guidoncm Papziqo. ccccc vi j. vbi clarc dicit, 
talc ius cffc ad fidciconimitVarium tranfitorium : & 
tranlit tacta rcftituiione hxrcditati$,re aut vctbo, 
pcr hircdctquia inte rcftitutione rcmanct pchcs h^- 
rcdjm.Vidcatis Panor.in cciim fcculum.przallcga- 
15 to, t Et idc quod in patronatu A culari erit in arniis 
& infigniis tcliatoris, qux ttiam fada hzrcditatis rc- 
ftitutionc non tranfcuntin fidcicommilVarium fccii. 
dum aliquos , fcd rcmani.bunt pcncs hzrcdcm dirc- 
Au.Et ita in propriistcrminisfcntit Bart. infuotra- 
ftatu deinfigniis & armis.iij.col.vcrfi.quzroquali- 
tcr ifta armi trafcunt in fucccflores.vbi ad ilVud pro- 
pofitum nlKgat diftaml.familiaria. cum I.lccjMcnti. 
ft'.dcrclig.& d.l.fifcpuIchru.Cdsrclig. Pcrquz co- 
cludit, c|,nrma & infignia tcftatorisad hzrcilcsfo- 
!um tranfcunt,& agnatos, non autc ad cognatos vcl 
afiin •$,& miniis ad baftardos,vtplcnc Jixi fuper vcr 
ho^tR-fyniaaudtCUrd. fupra coJc,ergo miniis ad fi- 
dcicomif.nifi clVct de illis pcrfonis,vt ftjtim videbitis 
in feudo:vcl nifi ttftatorcontrarium difporuiflct,vo 
lens, (f fidcicommillarius fuu portaict nomcn & ar 
m3,vtibiplencdixi. Nam fidcicommiflariusn6r(} 
hzrcSjfcd locohzrcdisvt fupradictum fuit.na Bart. 
allcgandoibidiCiaiura, d^ iuribus f.pulchrorum lo 



quentia , fatis zguiparat cifdem iuribus arma & infi- fcripfi fupri eod.in vcibo,/)*4< hMhes filiM r^o^ m\n 
gnia:crgoad ipfiim fidcicommillariiinon tranfibunt i8 cipium.reftatcrgo.c], tlrudu fui natura no tranlit in 
pcr dic^i iura percu alkg.ita,iunctad.l.c]uia penndc fiJcicomif, fcdbcnctranfibit in dircabfuliftitutum 
ff.ad Trcbcl.fed bcnc rranfibunt ad dire^o fubftitu- 29 ficundum aliquos. t Et idcm cflct , & crit dccimus 



tum,ficutiura parronatus : quia vrrus hxrcsdicitur 
2<5 vt patct cx prxdidis, t Nonus ciVcdi^us eft , quia in 
fubftitutionc fidcicGmilVaria no Vv niunt bona fcuda 
lia,ncc filiusdc rcftitucndo pat rnam hzrcditatc gra 
uatus tcn-tu^ fcuda reftituerc fidcicomifVirio. Nam 
talia in fidcicommilVarium non tranfcunt,vt commu 
. nitcrdeciditurperDv.Bar.&Alcxa.ind.I.fi patroni. 
/.j.ft.ad TrcbcI.Bald.in 1. ciim virum. C, fideicom. 
&itactiam in primap.irtcconfuJuit Alcx.confi. xcj. 
zy inci.pond.ratis his.tNifi in tribus cafibus,inquibus 
fcudum bcnc tranliret in fidcicoinmilVarium. Prirail 



cftcdus in cmphyteufi ccclcfiaftica , qux fui natura 
non tranlit ad hxrcdes cxtrancos, Cicut ncc firudum, 
vtt-nctglo.fingularis in I.ctiam. fVfolut. matri,pcr 
J ,cmphytcufim.in Authcn.dc noali: nan.Empl-ytcu 
lis autc concclla a priuato , ciim tranfcat ad hzredes 
cxtramos, ctiam tranfibitad fidcicommif. quia licct 
iinccofenfu domini tranfire no pofsit in aliii , titulo 
paiticulari.tamcn bcnctranfit titu. vniucrfalis fidci- 
commifsi.De quo vidcatisplcncAlcx.in d.I.fi patro- 
ni.vj.col,fr.adTitbcI,& in iij.par.confi.xj.inci.Pon- 
dcrati$hi$.inquibu$Iocishoc plcuiusdifcuiit. Etan 

talia 
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calia bona computtnir fiHo in lcgitifna , vfdf cadcm 
30 partc con(i.viij.incip.Viri$ rubtiltrsim:.s. t Ex pra:- 
mirsis vidclismiximam rrfultarc vtilitatc: qnia fub- 
ftitiitio compcdiofa i militc vcrbis dircClis fa^ia lit 
omnitemporc dircdla.prout cft,vt s.fuit conclufum: 
dumtamcn fafti fucrita vcro militcaflumilitantc: 
fccus (i ficrct a militc noftri teporis in patria rcfldvn 
tr,qui non eft propric milcs-.vt vidiftis s.tcftamctum 
prim6,in nono cafu fjllcntir, circa finc. ncc qaudct 
priuiic^io militiar. Addc q» in punAo noftro fuit ita 
ludicatum Toloff,in parIamcnto,dicvltiina Martij, 
anno,domini M,cccccvj. antc Pafcha, intcflaini nto 
domini loinnisdefanftoStcphanoquondam domi 
ni dc montc Bctonc,qui lilio fuo Bcrnardo primot^c 
nitofccundu vcramt.-rtamcnti fchcdam fublHtucrac 
(ccundo{»cnitu , fcilicaGulicImu pcr vcrbum, infli- 
tuo,dirc^uni,fi abfquc libcris morcrcf. prout fccit. 
Na cu Bcmardus tcporc tcftamcti pubcs forct,quan 
utstcftaiorcfrctmilcs, illa fubftitutio iurc dircdo 
non valuittanqua miiitaris, fcd valuitfidcicommini 
iurcjvclut fafti in tcftamcnto pa£»ani,talitcr cj, hiics 
dtiSiBcTnardi abfi^uc libcris dc-fundi duas rctinuit 
quirtas.fcilicct Ic{»itima,& Trebcllianica , quagi no 
rctinuiHn fi tclVamcntu patcrnu iurc militari valuif- 
fet^cu militcs fintin hoc priuilcgiati. Ht idcm fi fada 
cflct ik doftorc vcl aduocato,autprcsb)ftcro:quia mi- 
litcsfuntincrmis vcl caelcftismilitif.Quonia fubfti- 
tutio ab illis fadta vcrbis dircdis valcbit , ctiam poft 
pubcrtstcm iurc dircfto a.l confcqucndu cJF^Qusde 
tjuibuss.vtplcn^fupcromncs decidit Alcx. ind.Lce 
turio.j.col.cum fcx fcqu nti.S: dixi voHispIcnc s,eo 
dcm,in vrrbo,7V/?i<Mrr»birm.j,in d. ix. cafu falk-ndz. 
31 tVenionuacad fccundum cafum,fi compcndiofa 
fubftitutio fiit vcrbis dircftis intcftamento paqani 
non militis:& tfic ficri potduplicitcr, primo.fit filio 
tcftatoris pupillo fic diccdo , quidoctic; filius mcus 
dcccflcrititalis fii hzrcs,vcl tilc hxredcm facio : quo 
cafu licctfucrintquinquc opinioncs,rcIati ab Alex» 
in d,I.Ccnturio,quascaufabrcuitatijomitto, tamcn 
comunisopinio cft,quam ipfrmct tcnct, cj> talis fub- 
ftitutio fi fafta flicrit in codicillis, valcrc non poteft 
Tt dirc3a:quia h^rcdius in codicillis dari non potcft 
dtrcSc,vaIcbittamciurc fideicommifsi.Ita quod pu 
pillo in xtatc pupillari moricntc , fubftitutus fucccf- 
fioncm pctct a ventcntibus ab inicft^rodctrafta lcgi- 
tima vcl Trebcllianica,vtI.Scxuol3.ff ad Trcbellia- 
num.vbi vcrba dircda in codicillis prolata obliquj- 
tur.de quo pulcluc & plcne vidcatis Ang. Arc.in f.]. 
infti.dc vulg3.& pup.fubfti.vbidicit^quo-l indireda 
fubftitutio cxpirabit pabcrt.itc , ficut cxpirafll-t dirc- 
fta , li fiiiflct in ftfhmcnto fada, vt vidcbitis nunc. 
Vnu notabitis, quod fi talis fubftituiiocflct fafta dc 
ipfifmctItbcristcft.itoris, fortc valerct vt direiSa, li- 
crt in codicillis fida pcr ca qu{ pulchre dccidit Bar. 
in d,l.militis codiciIIis,ft-".dc tclta.milit. & dixi plcnc 
in vcrbo , T tftMnenttm. iij,& in matcria bretiilo- 
Jl qux fubftitutionis.in vcibo , TUtrts. tSi vcrb fubfti- 
tutiocGpcndiofa i pagano fuerit vcrbi» dircftis in 
tcftamctofada papiIIo,magi$communi$opiniocft, 
qubdvalcat infratc-mpora pubcmtis iurc dircclo, 
prout vcrba fonant^ctiam fi in fubftiturioncadicda, 
hierit claufuta,fi ftlius finc Itbcris dcccflcrit: q,a pro- 
pterhocnon obliquatur, fi filius moriatur pupillus, 
fed valcbit iurc dircdi pupillaris , vt infra dicam la- 
tius.& cft tcx.in c.fi patcr.hoc tit.lib.vj,& tcnet Bar. 
ind.I.Ccnturio.vj.colu,Itaqubd filio teftatoris mo- 
rieotc inira pupillarcm zntem , fubftitutus vocabi- 
Tom. a. 



tur ad vniucrfam tam teftatoris, qua ciu$ fiJij in arta- 
te pupillari mortui fucccfkionc,matrc pupilli,& ca*- 
tcris ab intcftato vcnic mibuscxclu fis, quos popilla- 
risin hac cupcdiofa corrprchcn'"a vclutomnino no 
tarita fcd gcnmliter cxprdVa indubitantcr cxcludi^ 
vt dictu fuit plcnc in matcria^r.Tccdctium fubftiru- 
tionum. Si vcrb filius tcftatoris raoriatur poft pupil- 
larcm itatc iam cfFcftus pubci,tuc quia pcr euentam 
pubcrtatis pupillaris dircda , fub compcdiofa contc- 
ta cxpirauit.Paritcrexpirat omnis fubftitutio,vt non 
amplius valcat ctiam iurc fidcicommifsi. Imb ad fuc- 
c>.'fiione tam qux fait tcftatoris,quam cius filij in pu 
bcrtatedcfiindi matcr cu aliisab intcftato vcnicnti- 
bus vocabutur,iuxta authcticam dcfundo.C.ad Tcf 
ty.cxcIufofubfbtuto,cuiusfubftitutio pcrpubcrtatf 
filij expirauit , vt ctiam non valcat iure fideicomirn» 
fiuc talis fubftitutio fada Facrit pcr vt rba dircda ci- 
uilia,qualia funt inftitii6,vcl hxrcs efto.fiuc ptr vcr- 
ba dircda non ciuilia: licct intcr vcrba ciuilia & notl 
ciuilia coccrdandoopinioncs volucrit fubtilizando 
diftingucrc Bar.in d.l.Ccturio.& ctiii non fidi diffc 
rctia,an fubftitutio fucrit fimpliciter fada, putaqui 
docunq; dcccfl'crit,talisfit hxrcs:vclgcminata, vclu- 
ti, fi filius mcus moriatur in xcate pupillari , vcl aliis 
quadocunc]; ,ta lis hxrcs efto:prout voicbatAng.cum 
proptcrhoc non fintdux fubftitutioncs,fcd vnafccQ 
dum Alcx,& communc opinionc, Quod talis fubfU- 
tutio poft pubcrtatc nullo modo valcat,ctii vt fidci» 
commif.tcnctgl,iurisciuilisinl,inpupilIar1.& 1. vcr 
bis.& I.Ccturio.ffde vulg.& pupil.& in /.qua rario- 
ne.infti. dc pupil.fubft. & d.l.prccib. & l,ScxuoIa,f); 
ad Trcbcl.& glo.in vcrbo,Vcl fubflitutionis,InnoCi 
Hofti,& cxtcri Canoniftx,vft|; ad tcpora lo, And. 
& gl^nc.fi patcr.eo,tit.Iib.vj.& ibiArch.A20,in fum 
m,i,Dy.in d.I.vcrbis ciuilibus.Iac.de Are.Iac.dc Bci 
louifutNico.dc Math.Maninus SiIlima,Guli.dc Cu- 
gnco,Bart.& Dynusin d.l.prccibusA lac.dcBut.in 
l.cxtribus.C.dcinofh.tcft. Ethocdifputandotcnuii 
fear.depra.vtrtfcn loan.And.in d.c.fi patcr.codcnT' 
tit.lib.vj,& Oldra.confi.cxlvij, Etproiftacommunt 
opinione vidcturefleux.in d.l. vcrbisciuilibus. vbi 
diciturc^ fubftitutio vcibisdircdis&uftrapoftpu- 
bcrt^^tc fit:& fubftitutio qui fcmcl valcre coepit iur* 
dircdo,non valctpoftca obliquari^vt ibi.Naml.Sc* 
uola.fF.ad Trcb.qux contrariu vidcbacur iflnuere,lo 
qutturquando fubftitutio fada vcrbisdircdis, nun- 
quam valcrcpotuitdircdc. Quiatunc omni tcporc 
valct indircdc I vt quido fada fiiit in codicillis, vt s. 
didu fuit,& hanc opinionc fcqvittfr laf.in d.l.prcci- 
bus.xj.col.fecundu quain cda cofuluit Atcx.in ij. par 
tccon fiLlxxxi j, incip. pcrfpedis hi< qui in thcmatc* 
& tena Lud.int.cogi.^.fi.fF.ad Trtb,& Fulgo.ind. 
l.prccibus. Licet panor,hic,dcbcnignitatc & plurct 
al<jdodorcsiurisciuili< fcquutur opinio(um loan. 
And. volcntistalcm fubftitutionc vcrbisdlrcdiJ fa- 
^^^am valere iurc fidcicomifsi poft pubcrtatc:prxfcr- 
tim fi fada fucrit vcrbis plurium tcponim diftributi- 
uis,puta diccdo : fi filiusmcus in xtatc pupillari vel 
alias quidocunq; dcccncrit,talis fit hxrcs. qa ex quo 
tcftator vfq; in tcpus monis, & ficctii poff pupilla- 
rcm itatcm fccii fubftitutioncm , dcbcmus attcndc- 
Tc fenfumplufquam vcrba.I.iij.C,delibe,prxte,ncq; 
fubtilitasvcrboruattcdi dtbct, l.quoniiindignum. 
Ceod.Et hanc tcnct Ant- dc Butn.hic,dicens,qu6d 
ita fccuaturdc fado Florctix.Idcm hic Zabarcl. C.-ur 
dina.& dc fanfto Gcminiano in d.c. fi patcr.& Salic. 
in d.l,prccibus.Or pr^fuppofita prima opinionc pro 
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v(ri) qujtr p lOqiia cft comunis , vcnit in dubio prx- 
fcrcnda, fcjlicct tj> fuSfVitutio compc Jiora vcrbis di- 
rctlis in tcftamcto pagani filio pupillo fafta poft pu 
bcrtatcm nuliomodo valeat.imoadurnicnte pubcr- 
cfte expirct,ac (i dAi non fuitTcttdico nunc illa con- 
JJ clulloncm foro timitandum duplicitcr. t Pfimt!>, cj> 
poft pubcnatcm non valc^taiam vt fidcicomKTum, 
nifi in tcdamcrto, inquofada fuit, appofita tuifl^t 
chufula codicillaris,quz communitcr apponitur de 
ftylo notiriorum. Nam tunc virtutc illiusclaufulat 
fubnitutioqu.T valuii infra pubf rtatcm iurc dircdo, 
valcrct nunciurc fidcicomifsi fiiio moricntc poft pu 
bcftatc-.ac li faSa fu-fTct in codicil!is,pcr dida I.Sc^- 
uola.Eiita tcnct j^l.in vcrbo,rubftitutioni$.in /.ma- 
fculo.infti.de pupil.fubfti.per quam ita tcnctAng.& 
Moder.ind.I.prccib.& Ang.Arc.in f .j. infti.dcvul- 
^a.fubfti.Etita dicit Fulgo.dcfacto rcfpondifTe pcr 
tcx.optimum.in I.fi fratcr.C.dc hdcicomif.Etiwcx- 
ptcfse tcnct Bal.in d.l.vcrbisciuilibus.& Alcx. ind. 
I.Ccnturio.& allepato confi.Nxx- j. Ex quo infcrt la 
fon in d.I.prccibus.tf idcm cflct quando in icftamcn 
to appofita no clU-t claufula codicilIaris,fcd cftn po- 
fitum iur3mctum,cum iuramcntum habcat vim clau- 
fulz codicillarispcr tcx.(tneularc,in l.ciim patcr. f. 
filius malrcm.lf.de lcp.ij. t Et idcm credo,licct laf. 
no dicitnccAIcx.fi tcftator vcrba ^quipollctia clau- 
fulx codicillari in fiiotcftamcto appom-rct, vt puta, 
fi diccrtt.cj» vu!t tcftamctum fuum valerc omni m - 
liori modo quo v."ilcre potcrit. cafu cx his vcr- 
bisinduciturdaufula codiciIIaris,quiafcnfusdido- 
rum vc rboru cft, c_j; fi non polHt valcre vttcftamcn- 
tum, faltcm valcat vt codicillus vcl iurc cuiuftibct & 
Sklterius vltima; vDlutatisfecundu Bal.& Ang.ind.f . 
filiusmatrc.Facittcx.inI.codici!li$./.fi.ff.dckg.ij.& 
ibi Birt.idem dicit Imo.in d.j^.fil;' matrc. fi tcftator 
dixit,volo tcftamctum mcum habcri pro lcgitimo.Ec 
idcm puto,fi tcftator de Kis nihil dixL-rit:fcd in ciuita 
tc vcl loco cft ftatutu.vcl confuctudo difponcs,cj) in 

Jiuolibcttcftamcto fcmpcr intelligatur tdicda clau 
ula codicillaris. Q^mi tilc pcrindc habctur, ac li p!.T 
tcflatorcm fuiflct cxprcfsc idicfta:fccundumAlcx.in 
j.partc,conf.xlj.inci.Vifo tcnorc allegati. facit quod 
not.Bald.in l.dc quibu$.ff.dc lcpi. circa qua: vidcatis 
qux plcnc dixi s.co.in Vcrbo , TtfidmtHtMm. ii j. Sc- 
cudo limitatur dida conclufio fccudu iaf.in d.l.pr^- 
cibus,c]> talis fubftitutio poft pubcnatcm non valcat 
iure fidcicommifsi, nifi tcftamcntumcfllctconditura 
intcrlibcros: cum fi mpcr ibi fiuorc libcroru fubin- 
telligaturclaufula codicillaris,fccundumglo.in d. I. 
cohzrcdi.^.cti filij.fupcr vcrbo,n6 valuit. ff.dc vul. 
& pupitla.quam ibi Imol. rcputat fingularcm &h!c. 
J5 t Secundo, principalitcr fit hxc compcndiofa fub 
ftitutio \ p^ano vcibis direftis filio ia impubcri & 
adulto,vcI pupillo cxtranco: puta omacipato: vcl fit 
\ m3trc,qux vt fcitis dc iurc non habct filium in po - 
tcftatc.infti.dc adop.^.fceminz.vcl fitalicui pcnitus 
c)itranco,quo cafu fubftitutio valcrc non potcft iurc 
<lircfto,vtinfti.dc pupil.fubftit.jf .cxtranco.Scd non 
tnodicum dubitatur,an valeat indircde iurc fidcicu- 
mifsi. fupcr quo fucrunt dux opinioncs. Prima cl^» 
nullo modo valcat ncc iurc dircCto vt pupillaris, 
nec iure fidcicomifsi.imo pcrinde habcatur, ac fi fa- 
da non f li/T t. Et ita tcnet finaliti r gl.in vcrbo, fidci 
commiflum.in d./.cxtranco.& vidcturtcx.ind.l.ver 
bisciuilibus.& tcnct loan.Andrz.in d.ca. fi patcr.& 
Imo.htc in matcria compf-ndiorf.& ind.I.Ccnturio. 
ad hoc facit,quia vidimus f.deproximo^cf compen- 



diofa impubcri fada pcr verba dircAa qu^ (cmcl ia 
fra pubcrtatrm valcre cocpit iurc dircdo, f oftca ad- 
ucnicntc pulu-rtatc c\piratintotum,vt s.tcnui,fccu- 
dam communc 0,'inioncm. Erpofi ab iniiiofiatpu. 
bcri,tcncrc no dcbcr ptx rationcm l.patrc furiofo. (F. 
de his qui funt fui vcl alic.iur.Et cadcm rationc vidc- 
tut diccndum, fi patcr fabftituit filiopupillo cmanci 
pato,vcI diam matcrpcr vciba dircda:quia tuc cum 
fubftitutio cenfcaiur ndn cxtranco,cui a pagano di- 
rc&cfubftitui non potcft,vtd./.cxtranco.vidctur^ 
non valeat i ti^m iurc fidci^ ommifsi. pro quo addu- 
citur tex.in l.fi.C.d;- Kxredi.inftit. pcr qucm dicit ibi 
Bal.in j.col. cp pupillaris inutilitcr nfta cutinn vul- 
garcm : non autcm fidci.ommillariam , licct ibi vcr- 
batex.cflcntaptaadpupillarcm vt ibi dcclarat Djrt. 
tamcn rcfoluitur in vulgarcm ac fi teftator dixiflct, 
fi Plolius hxrcs non cTit,Titiuihxrcscfto: crgoccf- 
fat hdcicommillaiia qux cftcontraria vulgari. Cum 
fideicommillaria locum non habcat nifi Plotiushz- 
rcditatcmadiurrit.Killc aquo.jF.j.infi.tf. ad Trcbcl. 
& fic fub vtilpari comprcKcndi non potuit fidcicom- 
miflaria,in d.l.fi.Idcm tcnuit Domi.Matthc. notabi- 
li.cxlvii)tAngcl.in d.l.prccibus.& RapKa.ind.l.vcr- 
bis ciuilibus. qua ctia cjicit in pundo iuris vcriorcm, 
& camfequitur Alcx.ind.I.Ccnturio.xxiij. & xxiiij. 
col. Sec uda opinio fuit tota cotraria primx , r«.ilicct> 
^ fubftitutio direda tada ei cui ficri non potcft,va- 
leat onini timporc iure lidcicommifii , ncc Koc cafu ' 
cft ficndaditfcrcntia ,an compcndiofa fucrit fimpli- 
citcr fiida,3n cum adicdionc claufulz: fi finc libcrit 
deccllcrit,attcnto,f}> valcrc non potcft,nifi vt fideico 
mitlaria.Et Kanc opinioncm tcnLt glof.iii d. I. vcrbis 
ciuilibus.volcs, q» vbi a principio fubfticudo valere 
non potcft iurc dircdo, proptcr dcft-Au pcrfon^fub 
ftituctis.vcl cui fit fublhtutio:& fi valcrc nO potcft» 
vt pupillarisifalicm valcbitiurc fidcicomroifsi,& ita 
tcnct ibi,Dynus,R3Ync.Bar.Bal.Angc.Imol.Pau.& 
Marti.Salima.C)uIi.& S.ili.in d.l. piccibus.& Angcl. 
in d.I.Ccnturio.Iacob.Buiri.& BaLin Ixx tribus. C. 
dc inofli.tcfta.& Bal.in l.cxtrancum.Cdc Kxrcd. in- 
fti.& in l.fcd & Gnc.Cad Trcb.Imo.in Lij.tf. dc vul 
ga.& pupil.& AngcKin d.l.fio.C.dcKzrcinfti. Ant. 
dc Bucri.Zabarct. Car.& Imo.Kicin matcria pupilla 
rii.pro quibus cft tcx.not.in l.cx f3do./.j.& I.Sc ^uo 

•(S U.ffladTrtb. tPrztercacjaprofuftctationcaifius, 
verbadcbcntimproptiari. 1. infulam.tKdcprxfcript. 
Terbis.l.(cd & fi poflctrore./.itemfi iuraucro.fF.de iu 
rciurando.Nam omnis difpofitiodcfatt talitcr intcr- 
prctjri,cj» in totum no corruat.I.nondubiu.(f.dclcg. 
lij. Et Kanc partcm tcnct Alcx. tanquam magis com- 
muncm,& a qua fcciidum cum in iudicando,& con- 
fulendo non dkt rcccdcdum.in d.l. vcrbis ciuilibus. 
& cdam finalitcr Angc.Arcti.ind./xxrTanco.diccns 
de fubtilitatc iuris piimam opinionem dfc vcriorcm 
pcr tcxJbi.cui facile rtfpondcri non potcft.& in d.I. 
vcrbis. ci^m tunc talis fubftiturio valerc pofut» 
faltcm tanquam dircda vulgaris, vidctur non poflfe 
obliquari, licet in iudicando rcccdcndum noncflct 
ab opinionc glo.& Bano.ind.l.vcrbit. Vlcra omqcs 
Kac opinioncm.vc valeat f.ida pubcri iure fideicom- 
mifsi,tcnctde Fcrrariis in fua pradicanouainibr- 
ma libclIi,quo at^itur rx fubftitutione. xxxiiij. col.in 

J7 vcrbo,compcndiofz.tOr prxfuppofita Kacopinio. 
ne pro vcra , ciim fic m igis communis , ex omnibus 
przmifsis fcqucntcs eliciuntur conclufioncs. Piima 
eft.qubd fublbiutio pcr militem,dodorcm, aduoca> 
nim,prcsbyteru|Vcrbis dire^is iropubcri i aut pubc- 
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ri.ycl cmacipato fa(S:a,cftomni tcmporc dircda, ta- compcdiofa fiatvcrbisdIrcflis,non ciuilibu5 , a lcge 

ciuiii xij.tabu.non inucnris,puta,n tc{bitordicat,ac- 
cipiat talc rcm,vcrtalcquid ntali5&' finiilc, H iilius 
mcus(]uadocunc|; dccrffcrit finc libcris. Et hoccaAi 
non trabcturid dircAam fubftitutioncm popillarf, 
& fic ncc ad vniucr.lim : cjuia in rclidis finpularibus 
nulla cft difFc rctia , fi apponantur verba dircfta non 
ciuilia,vcl obliqua.l.omnevcrbu.C.comuniadelcg. 
infti.dc fing.rcb.pcr fidricommif.rclift.in princ. Sid 
in hoc prido cft 3ducrtcndi1,quia Imo.hic dicit , hac 
dccilionc cfle cotra tcxt.in d.c.fi patcr.co.tit. lib.vj. 
vbi filiafucrat inftituta in rc ccna.&r t^racn ibidici- 
tur.quod fubftitutio filix faSa dc fiiio tcftatoris pcr 
illa vcrba, fi filia dcccdat finc liberi$,ad vtilitatc fiiij 
ccfmir cftc dircfla pupiiljris , & fic trahctur ad om- 
niabonafilijcimpubcris.l.fcd fi plurcs.^ .ad fubftitii- 
tos.Cdc vulg.& pupi.fubfti.ExquoinP-rtur,Qj Bart. 
milc dicit , vcl ^ aiiud fit dc iurc canonico, & aliud 
dc iurc ciuiH:nifi Hrcundu lum dicamus, c^ vbi com- 
pcdiofa fitcxprcfscin rc ccrta per vcrba dirc^fta non 
ciuili.T»tuc proccdit opi.Bar.fcd vbi fnbftitutio com- 
pcdiofa no fit cxprcfsc in rc ccrta, fcd fit fimplicitcr, 
licct fiat pupillx in rc ccna inftitutx, tuc l>cnc trahi- 
turad vniucrfum patrirtxoniu filixcuifada cft fiib- 
ftiturio:^: ita propric loquiturtcx.in d.c. fi pater. & 
cft vcrifsima rcfpofioA' potiustcncdaquam prjcc- 
des.cu capi dcbcat in dubioillc intclIcAus,pcr quem 
non inducituriurisciuiliscorredio , fccundu Alot. 
vcl cxtr.Tnco, a patrep.igino matre fafta , nullo^i in d.l.Ccnturio. t Sccundo principalitcr dixi, quod 
tcmporc valrt taquam dir.da , fd omnitcporc iurc hxccompcndiofa fubftitutio interdum fupcr vcrba 



litcr cp Hlio cui fjcta fuit inlra pubcrtatcm moricntc, 
fubftitutus omnii habcbit bona , tam patcrna quam 
propria filij vi pupillarisdire^ixin copendiofa con 
tcnt.T:qux cum fir cxprcfTa vcrbis gcncralibus , ma- 
trcm &• quofcunq; ab intcftato vcnicntcs cxcludit, 
eriam i lc;;itima fili j. Si ver6 filius poft pubcrtatcm 
dccdTcrit, vocabiturfubftftutuscxdircfta militariad 
bonatcftfltoris. dc qiiibus deJuccrur foh lcgitima 
filio iure niturTdcbka,qux rcmanchit pcncsab in- 
tcftatofucccdctcs^cumbofiisip.lsfilijdcfiinfti aliu- 
dc quam a patrc tcftatore acq:ii lltis,ad qux mil'tari$ 

}8 fubllitutio non f- extcndit. tSccunda conclufiocft, 
()7ConipcJiofadirc<f^a i paganocius filiopupillo in 
poteftatcconftiiutofafta,inflapupil!arc xutc filio 
morictc iurc dircfto cft vaIida,omniumq; ib intcfta 
to veni^nriii ctijm quo ad bon.i pupilli propria.ncc- 
non lcpitimam ei in paternis bonis dw bitam cxclufi- 
ui.Poft vcro pul>crtatcm amplius nullo modo vali- 
tura ni h tcftamcntum elTct intt-r libcros f iftum , aut 
claufulam contineret codicillarcm , vd aliud xqui- 
poUcnsquibuscafibus valiTct poft pubcrtatcm iare 
fidricommifii , vt m.itcraut proximior ci ab intcfta- 
to fucccdat: f«.d virtutcclaufulxcodicillarisin tcfta- 
mcnto exprc-lVx aut fubintcllcdx rcftituere tencbi- 
turbona patcrna filijcompcndioscfubftituto.rctcn- 

^pris lcpirima & Trcbcllianica pcrliunctcxt. tTcr- 
tia conclufio cft, cj> compcdiofa dircda filio pubcri. 



fiddcommifsi eft valida ,licct nonullitcnuerimcam 
eflc omni tcporc inualidam. Qii^x opinio contra co- 
munc fi pcr aliquostcnerctur, ciimvota fintlibcra, 
limitaremeam proutlimitatum fuit prxccdcs mcm- 
brum: vtfaltcm fit valida,fi inteftamcnto codicilla- 
ris contincatur claufula , v< I aliud xquipollcns , aut 
teftamctum intcrlibcros rcpcriatur faftum , quibus 
cafibusomncdircdum altcrarur, & coucititurin fi- 
dcicomminum.tEt prxmilli funt vcra,fcilicct^di- 
rc<5tc non potcft fubftitui maiori vcl cxtranco, in te- 
ftamcnto pa{;ani,nifi clTct ftatuium vcl cufuctudo in 
contrarium , cjuia tunc valcret taquam dircAa :quia 
ftatutum hoc potcft.fccundum Alcxa. in l.morinus. 
in prin. ff.dc vul. & pup.& qux omnia br^uitcr nunc 
liquidata funtplufquam notanda vclut quoddiana.* 
Et vobis fufhccrcdcbct.quo a J vcrba direda,!n qui- 
busdilVcruntmilcs&piqanus, quitidofadi fuitdi- 
rcrcia fubftitutio vniucrfalif r in totJ hireditatc. 
41 t Scd dubitari poflct , quid fi tcfbtor aliquc com- 
pendiofx vcrbis dircctis fubftituerit inccn.i porrio- 
nc,vcl in ccrta rcian talisfubftiturio valcrc pofsit iu- 
rc dire£lo,morictc filio hxr.-dc inftituto in rtatc pu- 
pillari ,ac fi fubftiturio hda fuilfct in tota hxrcdit.i- 
tc.Kcfpodet Bar.in d.l.Ccturio.vj.coI.fji li dida fub 
ftitutiofida fucrit pcr vcrba dircda ciuilia, vt hxrcs 
cfto.vcl hfrcdcminftituo^tuncpcrindchabeturac fi 
fupcrvniucrfofuiirct fubftitutus , vtvaleattanquam 
dircfta pupillari$,vtl.cohircdi.Jf .fi.fF.dc vulg. & pu 
pil.feciidum vnam lc6turam,arg.l.j.jt .fi cx fiindo. ff. 



mcrc obliqua & indircfta,dc quibus plcni dixi s. fu- 
pcr yeihoyEidem impnberifiicctdtnntAlt ifto cafu fc- 
cudum omnt s lubftitutio c ft omni tcporc fidcicom 
minaria,fiue fada iucrit filio , & filius hxrcs moria- 
turin xtatc pupillari,fiuc poft pubcrtatc.& fiuc fub- 
ftitutio fafta fucrit cxtranco vcl maiori a militc , fiuc 
^ pagano.Namquocunquecafudiftxfubftiturionis 
conditioneaduenientcniatcr vcl alius proximiorab 
intcftato vcl quicunquc cx teftamcto fucccdcns non 
excludctur,fcd filio tcftatoris fucccdet:tafticn vinutc 
fubftitutionisfidcicommifTarix, tcncbitur hxrcdita- 
tcm foliitsteftitoris rcftitucrc fubflituto , rctcnta lc- 
girima &Trcbcllianica, fi hxres crattcftatoris filius, 
& rcftitucrc rogatus fub c6dirionc,vt hic,in tex. no- 
ftro. Si autcm purc cratrogatusrctinebit folam lcgt 
limam fccundum glof.communitcr approbatam in 1« 
quaquam.C.ad lcgcm Falc. Nam licct patcr pofsit fi 
lio pupil1aritcr& dircft^ fubftituere in hgirimada- 
rantcpupillari xtatc, vi I.cxtribus.C. dc inofK. tefta. 
No tamcn poteft ipfum in lcgitima grauarc pcr fidci- 
comiflum.vt I. quoniam in prioribus. illocodcm ut 
&■ dixi plcnc in matcria pupillaris fubftitutionis , in 
quarto princ ipali articuloJn vj.requifito in fi. & di- 
xi plcnc s.code.in vcrho,Xtli^m$t, Si verocfreihxrcs 
cxtrancu$,cui lcgitima non dcbctur in bonis tcftato- 
ris,h^rcditatc rcflituct fubftituto fola/Trcbcllianica 
raenta.l.cohrrcdi.JJ.ciim filif,flr.dc vulg3.& pupilla, 
eriam l.flindi Trcbatiani. fF.de vfufiuft. lega. dc quo 
plcnitis infra dicctur in propria matcria fidcicomif- 




Imf6 didii Ban.indiftincSc approbatur;& pcr Satic. rc obliqua, fcd funt talia qux trahi polfunt ad vtruo| 

vbi s.rcfpondctur fun Jamcnto Bald. Idcm ij> Bar.tc- fcnfum,tam dire3u,quamobI'quum, vt eft Tcrbum, 

nuit Ang.& ibi Imcin rcpc.in dj.j.f .fi.cx fundc.ff. fubftituo.de quibus vcrbis aiam plcne dixi,vt 5. An 

dchxrc.infti.&idcm Ang.confi.xiij.incip. Prodcci talisfubftitutio fiiomni tcporcdircfta,vcI omnitc- 

fionc.& Paul.in dJ.coharredi. j> .fi.Si vcro fubftiiutio porc obliqua,vcl infra pubertatcm dire<Sa, & poftci 
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oblrqni.Suprr quo fucnintfaliis omifsis) dux prin- 
cipal; $ opinionrs. Primi fait, cf» talis fubQitutio fit 
omni tcmporo Hdcicommiiraria , iiui.' filius tcltacoris 
hxresicui rubfHtucum fuic * moriatur in artatc pupil- 
larifiiuc podcd fccundumgl.hic, & in d.I.Ccnturio. 
& in d.l.pr^cibus.ldcmtcnaitHoAicn. Arclii.&gl. 
in vcrbo.Abrq; dcJui^ipnc,in (Lin d.c.fi patcr.co.ti. 
lib.vj. Namucutrubflituciorada pluribus pcrfonis 
iniqualibus intctligitur co modo quo zquilitcr c6> 
ncnirc pofMt omnibus.t.iam hoc iurc. if. dc vulga. & 

Snpil.& liabuilHsplcnc s.in*mat:ria rcciprocaf fub. 
itutionis.fupcr vcrbo , Acqualitcr, fic clfc dibtt in 
cafunoflro,vt vcrbii fub{U(uo,rclatum ad plura tcm 
pora,ca dctcrminct vniformitcr,quod cflc no pot^ ft, 
nifi vtroq; tcporc fubfUtutio fit fidcicomillariaitrpo 
omni tcporc iudicari dcbct Hdcicommillaria.Eadcm 
cnim rcs ccfcri no dcbctdiuerfo iurc.l.eum qui ; Jcs, 
ff. Jc vfucapio. ncc dcbct diuifio voluntatis induciJ. 
cum qui.^.pro part-*.rt".dL- his quibus vt indi;:;ni$,prj. 
fcrtim, quia difpofitio dubra cotra m tre intcrprcta- 
ri no dcD«J.fi.C.dc infti.& fubfti. Eihic partcctia 



fi talis copcndiofa intni pubcrtatc cffi t fidcicumiffa: 
ria,ita tj> no valcrct iurc dircdx pupillaris , & matrc 
omnino n6 cxclud^ra, f.qucrcturaliud abfurdum: 
quia fiHliocxift''mcad'iucpuoilIo raatrc moricon- 
tingcrct,& fucccGiucpupiU '!,fi.qucrcturc|>fubfHtu- 
tusnonadmitti-Ttturcxpupillari, fi fubltitutio fuit 
hdcic5milfaria:& cum matcr no crat in mcdio, ncti; 
hxrcditatc habcbit quod clfctcStra mentcm Iccis, vt 
matr;' prrmonua cxcludi dcbcu fubftit jtusj. fin.C. 
dc inft.& fubftit.Et hanc fccundam opin. t -nct Cyn. 
diccnSjiti coiifuluilTr in d.l.prccibus.loan. Andr. in 
Nouclla.in d.cap.fi pitcr.Otdra.conf.cxxv.incip.In 
propolito.Ang.Rapha.Irao.& Pau.in dJ.Ccnturio. 
Imo.hic,& Cir.Sali.& Pau.in d.l.prccibus,& AK-x. 
in d.I.C'turio.<>cv"j.coI.vbi rtfcrt , fc fxpc& plurics 
itaconfu1uillc,ma\iinc intcrua partcconfij.xvij.in- 
ci.Pondcraris hisquzin thcmatc narrarur. & Fran- 
cifcus Arcti.confi.clv.incip.Pciiculofum cft. vbi fub 
tilius quam altcr dc munJo hunc palfum difcutit : & 
itaHnalitcrd.cidic&rcfpondcipcremptoric adr.i- 
tioncs contrarias fupcrius addudas, vt pcr vos vidcrc 



tcnucrunt Azo,in fumma.Cdc impub.& aliis fubfti. 45 POt:ritis,hic autcm communis opiniu. tEx qua ha- 
Iaco.BiId.Dynus,& Ray.indJ.Ccnturio.&Guli.dc iKtis duas conclufionrs. Prima cft,qu6d coinpcn» 
CugJn d.l.prccibus.Iaco.B'atri.& Batd.in d.l.cxtri- diofa filioimpubcri farta pcr vcrba communia.vclu- 
bus.& in rcpcti. I.fi arrogator.lf.dc adopt.qu r hodic ti pcr vcrbum,Sul>ftituo , valct raquam pupillaris di 



attribuitur Bar.licct fua non fit, fed cft r^pc.Bat. vln 
rcfcrt in hanc partc cum Francif.dc Pifis, & quibuf- 
dam aliis cufuluilfc non fida dilf.rcntia an mater fit 
in mcdio, vcl non. Secundafuitopinioglo fin.in i. 
qua ratione. infti.dc pup.fubft.volctis talem fubftitu 
tionc vcrbis communibus faftamdebcrc iudicari pu 
pitlarc dir.-ftam filio tcftatoris moricntc in pupilla 
ri actacc,fiuc matcr furrit in mcdio,fiuc no: co autcm 
moricntc poft pubertatc iudicabitiu- Hdcicomitfaria. 
Pro \ni opinionc^idi-turclletcx.in d.c. fi patcr.N^x 
obftit fi dicatur,c^ vcrbam,M;>iiatur,ibi in fubfticu- 
tionc pofitu,cft vcrbu direftu:quia poftto c|> iu fit,ta 
mc ratio gcncralis ibi afsi:;nata in t xc.muttum fjcit 

Ero hac opinionc, dum ibi dicicur , cp fubfHcutio citi- 
ia intcrprcutur dirc&a.pro qua eft tcx.a Bahibi p6 
dcratusin l.fiquis ita.ft".Jc vfufru.Pr^crci hjrc opi- 
nio fundatur rationc:qa pitcr pr^fumiturcapcrc c6- 
(jHui& prouifionc filio mig's fiuorabilc.l.ncc in ea. 
inH.ff.dc adultc.&l.nihit dcbonis liber.& l.fcripto. 
ft^.vn Jc libiri.Ec fic vidctur voluiffcfubftitutionc va- 
lcrc infra pupillarcm xtatcm iurc pupiltarisdircfti, 
qu^ magis Hlio fauct,vtteftatu$ dcccdatJ.Papinian'. 
f.Ccd ncc impubcris.tf.dc inofti.tcftaA' d.l.cx tribus. 
qua vt fidcic6milVum,quod cUct onus filio, fecudum 
glo.in d.l.cx tribus. Nam quoti s dubitatur , cui cx- 
trcmorum difpofirioapplicari dcbcat , applicatur in 
44 Jubio digniori.l.fin.ft.dc fidc inftru. t Or fubftitu- 
tio dircSa eft dignior obtiqui, quia vidcmus militi- 
bus clfe in priuilcgiii, vc pofsint qiicuquedircdo fub 
ftituere. Pricirca vcrba rclata aj pcrfonam vidcntur 
fccudu pcrfon^qualitatc intclligiJ.fcd & fi fufcepc- 
ril.jT.jJF-Je iudJ.plcnii./.cquili).tf.de vfu & ha.idco 
quotics fubftitutio rclata cft ad pupillu, iudicari de- 
bct pupillaris. Ncc ob.fi rcpcriatur matcr in mcdio, 
vt proptcr hoc fubftitutio intra pupillarc ^atc fidci- 
c6miiiaria iudicctur. Q^pnia ahas fequcritgr,»]» po- 
tcntior clVtt fauor matris qua pupilH , vt icftatus dc- 
ccdat.Cuius cotrariu clt verit.is:quia videmus,Q> pu- 
pillaris fuSftitutio,qujf cft icftamctu fiHJ, unqua fa- 



redafiliomuricntcintra pupillarcm xtatem. Etli- 

cctcxdictiiBirt.indJ.Ccturio.Humfupcrhocfuam 
dcdit opinioncm , hzc conclufio dicarur limitari , vt 
fitvcra, nifimatcrpupiili lit in medio : quia luncfc- 
cunjumcumtalis fubftitutio erit fideicommiflaria, 
ctiain pupitto moricntc intra pubcmtcm: quia fauo- 
rcmatrisita intcrprctari dcbct , ficut infimiti. inF. 
qui duos.ll.j.iunfta gloCif. dc rcl>us dubiis. nematcr 
in totum a tuduofa filij fucccfsionc excludatur. con- 
tra C?x.in t.fina.C.dcinfti. & fubfti.Et fic maicr filio 
fucccdcrct: fcd poftc a bona patcrna tantiim rcftitue- 
re tcnerctur,rctentalcgitima & Trcbcltianica,fccun. 
dumnaturam HdcicommilVariz fubftitutionis, nifi 
fubftitutus dfct Htius t. fbtoris , iuxta nota.p,_-r qlof^ 
in d.l.prccibus.in fin. Qiiod ctiam voluitBalJnd. I. 
precibiis.& Ang.confi.xi'jJncip.l3c.& confi.cxlvi j. 
incip.Qiudam NicoIaus.& Francifcus Artt.in dicio 
confi.cIv.vlti.cof.diccns hinc cftccommunem opin. 
Proquaeft authoritas Baitoli. Attamcn maior & 
«ommunis opinio cft contrarium , vt ftilicet di(Stx 
fublHtutio indiftindc fit intra pubcrtatem pupillarts 
direda , pcrqua Hlio moricntc pupillo mater in to« 
tumcxcludetur pcrfubfHtutum, tam rcfpcdtu bono- 
rum filij patcrnorum,quampropriorum fi!ij, iuxu 
naturam pupill.iris: quia ciim traftamus dc compcn- 
diofa fubltitutionc , fub qua pupillaris qua: continc- 
tur , diciturcxprctla , faltcm vcibis gcncratibus, talis 
pupillaris cxcludit matrcm pcr tcxt.in d. I. prccibus. 
& in d.c.fi patcr.Ncc obft.d J.qui duos.quia ibi poni 
tur cafus diucrfus & non contrarius. & hanc opinio- 
ncm contra Bjn.tcncnt Francifc.dc Rampo.Silicct. 
Fulijo.& Pau.ind.l.prccibus.Ang.Imo.Pau.& Alcx. 
ind.t.Ccnturio.& 01dra.confil.xcix.& conlil.cxxv. 
incip.In propofitothcm3tc.Card.& Imol.hi.:. & la 
fon in d.l.prccibus. Vndcrcft-t prima conclufio indi 
ftindc ver3,qu6J compendiofa verbis communibus 
fifta H!io moricntcintra pubcrutcm valct iurc dirc- 
dz pupiltaris,qux iii cotum ma^cm cxcludit , & 
omnino rcpeliit, & forrius cztcros ab intcftato vc- 



uorabilis filio mattcexcIudit,vtd.iF.fcd ncc impubc- ^5 nicntcs. tSccunJa conclufio cft,qu6J talis fubftitu- 
ris.vt vidiftis plcnc m matcria pupillaris , in vj. prin- t:o poft pubcrtatcm , id cft filio moricntc poftquam 
cipali articulo, & tcrtio cffcttu ciufdcm. Polfrcmo, ctfcCtus fiiit pubes , valet imc fidcicommifsi : & crit 

cfftaus 
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cffri^u$>quia n>atcr,.iut aliusab tnteftato venirns fuc fubftitutio valcrct iure diredo , quia fic cfTct nulla» 
ccdct filio: fcd pcr Hdcicommiirum tcncbitur patcr- •ILt ita tcnct Bald.in difta l.prccibuf.vctficu.proccdo 
na bona filij rcRitucrc fubdituto copc Jiofc pcr vtr- v!tcriu$.& in Aiit'icn.ha:c v^us prj ftatio.C.dc fa» ro- 
ba commbnia.Non autvm tcncbiturbona propria fi- rindisccilc.& Anp.confi.cxxv.incip.Hoc cft tcfta- 
lij aliudcquzfita rcftitucrc: c^m talia bona propria mcntum.& plcnc Alcxan.indida I.Ccniurio.xxyiij. 
filijnon voniat in rcftftuiione hd^ icommif(i,vt s.vi- 49coliimn3. t Concludit crpoquod fubftitutiocom- 



47 dillis.t Nec ctiam vcniuntdonat!oni.s,nccprj:!tga- 
ta ct fada,(^u£ dicunturbona fua propria,fccundum 
Alcxan.in l.Marccilus.i^.quidam.lf.ad Trcbcllia.vbi 
Bart.& lafon.in l.cum virum.C. dc fidcicomrnif. dc 

48 quotamcndicatis, vtibi. t Supcr^uoeft pulJirum 
& vtilc dubium , nn talc fidcicomiflum dicatur fuillc 
rciictum ab ipfo hlio:quo cafu deiali rcftitutionc pa 
tcmx bircditatis d^trahaur Icgitima : in cjua n6 po- 
tuit grauarijvthic in tcxt. noftro. An vcro intclliga- 
tur rclidum ab hzrcdc filij , quo cafu dc hxrcditate 
patris reftituenda non detrancrctur lcgitimj, quia 
licctin ca,vtdiLtum rft,filiusprauari non poffit, ta- 
rocn cius hzrcs vcl fubllltutus benc potcft prauari, 
pcrtcx. fingularem inl.fundum.pcrfidcicommil1um. 
/.fi.cum l.fcq.ft.dc lcga.j.Brcuitcr dicatis,rj) fi fubfti 
tutio lit fa(5la nominatim filio,puta,ciuandocunq; fi- 
lius mrus morictur,cideni talom fubftituo, tuc fidci- 
commiirum dicitur afilio rclidum, & dctrahctur lc- 
gittma ab ipfo fidcicommiflo : fic ctiam fi apparcrct 
rcliftum nominatim ab hzrcdc vcl fubftituto,!cpiti- 
maoon dctrahcri tur. in dubio .tutcm cjuid iudican- 
clumeft,quando non fiiit nominatim a filionicnc- 
minatim awcius hxrc. Supcr qiio Barto.fiiit fibi con- 
trarius.Namin l.cohzadi. j(. ciimfiliz.fF.de vuIp.Sc 
pupil.tcnet per illum tex. <f rclidtum ccnfctura hlio. 
Idc-m tciict in I.codicillit. in princi.tf.de vfufiu.lcpa. 
per illum tc.v.& Pau.confi.clxviij.incip. In cafu pta- 
fcnti. fed contrarium tcnt t ipfcmct Birt. & ibi idcm 
Imo.& Pau.in l.qui duos.fKdc vulga.& pupilla.Imo. 
raul.& AL-xa. & comuniter alij in d. j^. cum filiz. & 
Imol.hic,& Fu'go.in l.camqnam. C. dc fidcicomif. 
& lafon in d.l.prccibus.vbi rcfjrt Alex.ita coniuluif 
fc in tcrtia paricconfi. xij. incip. Attciuis vcrbis tc- 
ftamcnti.propc fincm. & latius quam alibi Ftancif- 
cus Arcti.aI!cgito confi.clv.in vii j.& x j. col. Nam in 
dubio onus dcbct intclligi cllc iniudunj ei cu: iniu n- 
gi potcft,fccundum Barto.in d.I.Ccnturio.Iictt An- 
gcjn .j.inlli.de pupil.fubfti.tcneat primam opinio- 
ncm Barto.pcr tcx.in d.I. codicillis. vbi non fuit no- 
minatimfafta fubftiturio fiHo , ncc fuo bzrcdi , fcd 

Timplicitcr didum, cjjbona pcTUcnfrant in rcmpu- 
blicam.Vndc rcftat conclufio vcra fecundum oinncs 



pcnd ofa pcr vctba communia facta, poft tcir.pus pu 
bcnatis fcmpcr valct iure fidc-icumif$i,reicda limita- 
rionc Birto. antc veropubcrtatcm valet iureditcdi 
pupillaris bona patcrna & pupilli cotnptchcndctu. 
Quod vcrum intclligatis , Itfada fuit vniucrfaliter* 
vcl faltcm fimplicttcr,puta, quandocunr; dt ccfTcrit» 
fubftiiuoci talem.Si autc fafta fuifletinreccrta, pu- 
ta , diccndo : Titium in tali fundo ci fubftituo : tunc 
veibum communc adicdum ccrtz rci vclc^uantitatif 
nunquamtrahiturad inftitutioncm dircSam, vtctia 
filio pupillo intr.i pubcrtatcm moricntc in toto ccn- 
fcatur fubftitulus. l.cogit./.& gcncraliter.ff.ad Ttc- 
b;Ilian.fccundum Dyn.ibi, pcr text.in aliud quo- 
quc cipitulum.iundo.jf .cztcTum.in Auth.vt cum de 
appcllatio. cogno. Ideo fi tcftator inllituat filiam in 
ccrta quintitatc: & li dcccdat finc liberis in ztatc pu 
pillari:vcl poftca quandocunquc,dic^ra quantitas vc- 
niat in talcm.tuncnon continct pupillarc, necad c£ 
tcra bona filiz cxtendetur. Idcm vt vidiftis s. fi lalis 
fubftitiitio ficrctpcrvcrbum dircdu tvuciuile. Qi"* 
noii valcbit iurc dircdo, fed iurc particularis fidct- 
commifn.QuodlimitatRapha.qucm rcfcrt& fequi- 
tur Alcx.in dicita I.Ccnturio.xsiiij.colum. in nicdio. 
Si autcm fubftitutio fafta cflct pct vcrbum comtnu- 
nc , non in rc ccRa,fcd in ccrta portionc fub nomine 
quotz: tunc fi quidem totam hxrcditatcm diuifit pcr 
quotas in plurcs petfonas, tunc perinde cft , ac fi v- 
num tantumin totumfubftituiHet: quia affignatio 
pottiomim,Iicet non apponatur,h.Trescno, vim ha- 
bcrct inftitutionis.l.j. jf .diuus autem Pius.ff. dc hxrc- 
dibusinftitucnd. Siautcm vnamtantiim pottionem 
altcri afsignaffit , & in aliis nullam fubftitutionc fc- 
cillctttuncad inflitutionemnontrahitur. I. cumau- 
t>. m.ff.dc lcgar.ij. Ncc potcft trahi vcTbum commu- 
nc ad inlbtutioncm quo ad totum , nifi quando nul- 
lus altcr eft vniuctfalis hzrcs in tcftamcnto.I.his vc r- 
bis.in principio.fF.de hzredibus inftitue. Scd in cafu 
noftro cft flliut hzrcs,fcilicct primus inftitutus & h* 
rt s , ius poft mortcm fuam.Hunc autcm fubftitutum 
vidcturicftator noluilT-" hzrcdc cffc pcr illud verbu 
comntunc:idco quia fi^i totum non afsignauit : arg. 
didzl.cum autc'm.& ibiBartol.&indidal.Ccntu- 



cj, copcndiofa vcrbiscommunibusfafta poftpubcr-^ rio.xiiij.rol.vidcatisLud.Ro.c6f.lvi'j. tScd mixtim 
Mt..'m vaKt iurc fidcico.Timilsi. Qaod vcrum intclli- loqucdo devctbi5dircdis& communibu$,quid crit 



git Bart.in dida l.Cc-nturio.fuatn tn hoc opinioncm 
rccitando,nifi teftatordixcrit , cj» vokbattotara vel 
intcpram hxrcditatcm fpcitare ad fubftitutum , vel 
omnia bona finc diminutionc: na pcr talia vcr^ba vcl 
fimilia patctteftatorem voluifle fubftiturioncm valc 
rc iure dircdo,quia fi valcrct iurc fidiicommifsi, cf- 
fct detrahcnda legitima,& quarta Trebellianica qui 
Trtbcllianica non dctrahiturin fubftiturione dirc- 
d3,fecundum Bart.& Lud.confil cxxx.inci.Vifotc- 
ftamcto pridido.Scd ctiii in hoc B ir.fccudii omncs 
nialc loquitur,& communitcr rcprobatur.Qtna licct 
pcr illa vcrba , totam & intcgram hxrcditatcin , vi- 
deatur tcftator prohibuiffc TrcbcUianicam , vrdi- 
cit glo.fingularis in Ldccem. in princ.ft.dc fideicom- 
mi(l"i.Iibcrta.dc quo tamcn vidcatis Ang.in Authcn. 
dchxrcdi.& Falcid./.fi vcro exprdVum. Non tamcn 
proptcr hoc vidctur voluilVc , quod poft pubcrtaccm 
Ton. I. 



fi tefbtorinfubnirutioncaddidcTit daufulam, finc 
libtris: puta,quiadixit,quandocunqucdccc/lcrit linc 
libcris,talis fit hzrcs, & fic pcr vctba dircda : vcl di- 
xit, talcm fuhftituo, & fic pcr vcibum communc: an 
talis fubftitutio fitomni temporc fidcicommiflaria 
vd dircda infi-a pupillarcm ztatcm. Si fada i fff 1 1 
militc per veiba direda , non habcrct dubium, quia 
omni tcpore eflct dircda.vt cft cafus in dida I. Ccn- 
turio.fcd inpagano eft dubium.Et ccttc glo.indida 
l.precibus.dicittalcm fubftitutioncm omnitcmporc 
clie fidcicommiflariam, fiuc filius tr.oriatur in ztatc 
pupillari , fiue poftca,ita quod matcr pupilli aut qui- 
libct alius ab intcftato fucccdct ci. Et pcr fidcicom- 
miflum tcnebitur refUtucrc bona tcftatoris fubftitu- 
to,retcnta lcgiuma & Trebcllianica: fada tamcn di- 
ftinSionc quam fupra dixi , an fubftitutio fada fuc 
rit fdio Vtl cius hzrcdi, quia fi hzrcdi , vcl in dubio, 

lih iij CK 



R€pe.cap.Raynu.Gul.Bene(li<ai. 



cx McicomCii rcftkutionc non dctrahctur lcgttima 
iilij.fcd fola Trcbcllijnica.Ethanc opinioncm tcn<.t 
Angc.Arctin.in f .eftnnio.infti.dcpupil.fubfti.Std 
iducnitis , quta contri glo.detiTminJtioncm in d.L 
prccibus.tcncnt ibiSali.& Birto.in d.l.Ccnturio. & 
glo.in f .cjua rationc.infti.dc p'jpil.rabfti.& Commu- 
nitcromnc^ diccntcs, talcm fubftitutioncm non ob- 
ftante claurula,'.tnc libcris,(i!io pupillo moricntc in- 
tra pubort^tcm valcrciurc dircft.r pupillaris, fiuc fa- 
ftafuchtvcrbisdircftisjfiue verbijcoibus. Quonia 51 
dc vcrbisobliquis non cft dubiumt ciim aliquo tcm- 

Eorc non pofsint iurc dircfto valcrc. Talia cnim ver 
a.finc Iibcri5,non altcrint fubftitutioncm , ncc cius 
fcnfum,ncc pcr ipfa vcrba fit fidcicommifTaria, vt d. 
l.Ccnturio,qu.T quo ad hoc loquitur de iurecommu 
ni.Sc non miliuri, vt ibi aperit tcx. Ncc obftat fi d i- 
ceretur,rj;propterdifta vcrba, finc libcris, intclligt 
00 potcft,nifi d.e fidticomilVaria,qu5 fola ficri potcft 
tcmporepoft pubcrtatcm, quo filius harrcdtshabcre 
poteft,& nonantc.l.impunitas.C.dc pcEnis.Q2ia rc 
fpondetur,(}> ctiam eft pofsibilc antcpubertatcni ha- 
bcrc tibcros, licct non fit dc comunitcr accidctibus, 
vt plcne dixi s. in matcria pupiliaris fubftitution:s. 
Prartcfeii horc coditio,fi fine libcrij dccclTrrit.lta bc- 
nc coucnit filiohacredi antc pubertatcm , in qua scta- 
tclibcroshabcrenonpotcft, vtdicaturtunc linclibc 
ris dcccdtrc:ita cj> verii cft difcrc,fccundu propri.im 
locutionc , 9> impubcs decedit finc liberis, ficut poft 
pubertatcm,quando potuit habcre, & lubuit , fcd cis 
pi iuatus eft.N.im didio,fini , in cafu noftro non ftat 

Eriu3tiuc,fcd abnc-gatiuc,fccundum Sali.in d.l. prcci 
US.X.C0I.& lafon ibi. Or licct cuclufio gl.vt dicStum 
cft,comunitt rrcprobctur,& coclujatur, non obfti- 
tc di^ claufula , fubftitutionem dcbcrc antc pubcr- 
tatcm valcrciurc dirc<fio,& poft iurefidcicommif(i: 
tami n fortitcr obftai, & pro gl. facit tcx.in I.crcdcn- 
dum.^ .fi vcro maritu$.ft'.qui pcunt rutorcs. vbi fub- 
flitutio &aafucrat fub conditionc, fi dcccflctit fine 
libcris.&filius ibi crat pupillus: alias ibi fruftra trada 
baturdctutclacius, &tamcn ibi dcciditur, ij> fub- 
ftitutuscxcauf3fidcicommifsiadmittitur,& (ic pro 
temporc pupillaris ^tarisfubftitutio valuit folum iu- 
rc fidcicomifsi.Vndc Paul.in d.I.precibus.rcfL-rtBal. 
pitronum fuum illum tcxt. allegaflc contra qucdam, 
qui publicc illam legcm repetcbat,& contra vt ca:te- 
n,conclud..bat,ncc potcftillitcxtuircfpondrri , nifi 
cum violcntia.intclligcndo vt ibi pcr Bar. poft glolf. 
I tRcftit crgo,<j» talls fubftitutio Tcrificctur fiuc fi- jj 
liusintrapubcrtatcm dccedat.fiuepoft. Etpr^milTa 
vcraexiftunt, vbitcftjtorfimplicitct dirit. Si filius 
meus deccfllrit fincliberis. Si autc addiditlct diftio- 
nc,impubcs,puta,dicedo : fi filius mcus impubcs de- 
cdrcritfinclibcris,taIcmrubftituto: tunccft confide 
randu,auiiIU didioimpubc$,adiicitur vcrbodifpo- 
fitiuo,fLiIicct vcrbo,fubftituo.vt quia teftator dixit, 
filio mco impuberi tale fuhftituo,fi fine Irberis dcccf 
fcrit:tunc pcrdtAa vcrbateftator no videturlimiMf- 
(c,<f vltra pupillarcm jctatcm fubftitutio non cxtcn- 
datur.ficut in cafu prxcedcnti, ac fi didioimpubes, 
non fiiiflct adicda : quia illud v<rbum impuberi , vi- 
diturpotiusadic^tumcaufadcmonftrationis,vt d.c. 
fi patcr.fecundum loan.Andrar.hic. Facit I.McIa.in 
prin.fF.dc adiincn.lcga. Si vcro difta diftio rcfpiciat 
vorbum exeqouriuu , puta dicendcfi filius mcus dc- 
ccdat,tunc filio mco impubcri fuceedat talis, vcl bo- 
na cius dcucniant in talc: tunc quia hxc verba fucce- 
daut & dcucniat funi cxcquutiuai licci iUud ycrbum 



impuberi,fucritcaufa demonftrarionis adicftum,ia- 
mcn requiritur cj> hoc vt rificctur , vi Jelicct fj> fit im- 
pub^,tempore quo fucceditur illt,arsu.l. in dclidif. 
f.Ci i-xtrancus.tF.dc noxalibus. Et fic fi-bftitutio vltra 
pupillarcmxtatcm non cxtcnditur,nifi apponcrctur 
aliud vcrbil , proptcr quodappar. rct tcftjtorc aliud 
fcnfitTc:vt quia addidit , fine Iib. ris. Quo cafu vidc- 
turvQluiftc fubftiturionemextcdi polt pubcrtatem, 
vt hic in tcx.noftro, fecundum Bar.in d.l. Ccnturio. 
quemfequitur AnijcI.Arctin.in d. jT.cttranco. t Scd 
iuxta prxmifl*afoI.t dubitari,an valeat fubftitutio 
c^ui fada fjit non foliim filio,fcdi'tiacius Iibcris:pu 
ta,fi teftatordicat, fi filiusmcus hircsdcctflcrit finc 
libcris,Vcl eius filij decclTer<nt finelibcris, bona mca 
dcueniant in talc: an talis fubftirurio valeat in filfbs, 
autalioslibcros fi!ij,ita Q)fialiquiscorupoftlongiA 
fima tcpora ab(q; lihcris moriatur,fitlocus fubftitu- 
tioni.Ht vidctur q, no, quia cu tcft.-itor nihil rclique- 
rit iiberis lili) iui, vidctur q> ctia cos grauare non po- 
tucrit,quia qucm non honoro,onerare non poflum. 
I.Lucius.la ij.tf.dc hrrcd.infti.& idcm Imo. magis fi 
ab c-is fucrit nominarim rclidum.l.fi fic. fl'". de lcg. iij. 
vbi pcrB.irt.Tamen idcm Rar.in d.I.Ccnturio. con- 
cludit didum fidcicommiiliim valcre , ctiam in libe- 
rosfilij.Nacx quoteftatorlibirosfilijgrauauit hx- 
reditatc reftitucrc,faiis vidcturcishxrcditatcm rcli- 
quiflc , ita (j> non vidcntur tunc liberi foliim vcniflc 
in condttionefubftiturionis, fed ctia in difpofirione, 
ac fi filio cxprcfsc fubftituti fuilTcnt.l.deniq;. ^ .inter 
dum.lT.dcpecu.lcga. De quo vidcturcafus in l.fi ita. 
ftipulatus.iF.dc opcris libcr.Idcm tenct Bal. & laco. 
de Artt.in I.ab co.C.de fidcicommif,& Angcl.Arct. 
in d.^.cxtranco.Imo dicunt Bald.& Sali.in d.l.prcci 
bus.(}>talc fidcicommilTum ccnfctur eflc reale hxre- 
ditatcm afticics. Idcm tcnet de Fcrrariis in dida fua 
pradica, in forma IibcIl:,quo agiturcx fubftitutione 
in vcrbo, Compendiofx.xiij.col.in prin. Scd Alcx. 
in d.l.Ccturio.pnft Imo. hic rccitaris finguloru opi- 
nionibus condudit contra Bar.Videatiieum,& cun- 
dcm AIcx.iniij.parte,confil.xxiiij.inci. Attcmis his 
qux in thcmatc narrantur.& in fccunda parte,confi. 
cxcix.incipien.Vifoprxft.inticonfi.&Iafo.in l.jJii). 
col.in fi.C.dc pa(fiis.& ibi criam Alex. & qux dixi $. 
inveTboytyfdutitmU y1ltmclM.c'uc3 prin. Ht vide- 
rc non oroittatisGuidoJ>apx.quxft.sxxix.& quxft. 
clxxxiiij. £t prxmifla vcra , vbi fubftiturio compcn- 
diofa fit per vcrba dirc6ta vcl obliqua , aut comunia 
tJntu.tScd quidifi fiat pcr verba dircda & obIiqua« 
vcl dircd3,& comunia, vcl communia& obliquafi- 
mul?£t Bjn.in d.l.Ccnrurio.xiii j.col.decidit,(^ fi te- 
ftator illa verba appofuit in pcrfona vnius, puta, 
dixit,fi filiusmcusdcccflcritfiiKliheris,tal6 fibifub- 
ftituo, cum fihi hxrcde facio,vel bona mca ad talcm 
pcrucniat,& in his eu hxrcdc inftituo, vcl fimilia.Ec 
iftocafu pcrindeiudicabo, ac fi tota inftitutio cflet 
fafta pcr vcrba mcrc dircda , quia vcrbum comunc 
& ambi<;uuin dcdaratur rationc adiundi.argJ. fi fcr 
uuspluriu.in fi.tf.dc Icga.j.& I.ncc adiecit.cuml.tcq. 
fF.pro focio.idcm fi dixit , fubftituo fibi hxredem.Et 
hoc cft quod no.voluit Bald.in d.I.precihu$.& Imol. 
hic,& cofuluit Ang.confi.xcix.inci.Confidcrandum 
cft &c.Ad hoc facittek.in d.l.precibus.du dicit:fcri- 
pfi hfrcde.fecundu Sali.ibi,vcl dicendum fccundum 
Bar.vbi s. 9> veibu diredu ftabitin fua fignificarioe 
& vcrbu obliquil in fua , atit vcrbu cumunc trahctur 
ad fidcicomiflum,vtaliquid opcrcturadiediodido- 
ru vcrboru. tt tunc crit in cle^iooc fubftituu hxre* 

diutcm 



Compmdioft. 
Suhjimmne. 



Siabfquelibe.mcffere. IL* 



ditatem capiTc cx direfta , vcl fidticpmmiiTaria fuH- 
ftitutionc.l.fi quisfiTUO.ft.de manomif. teftamen.& 
I.recufare.^ .Titius.fF.ad Trcbel.Et idcm crit fi trfta- 
lordixit poltftftam fubftitutionem, cj» voUbatfub- 
ftitutione valcrc vulgaritcr,papillaritcr,& pcr fidti- 
f omiffum, qnconi]; blius fuusdcccflorit finc libcris. 
Qi»^itunccntin <Ic<5tione fubftiruti vcnirccxdirc* 
fta,vc! fidciiommirtari3,nrg.di6ti.<f.Titiu$. Idcmic 
netBal.in d.l.prccibus. vlti.col. vcrfi.fcd quid fi tcftt 
tor.& Alcx.in d.ICcnturio.allcgaiis tex.in l.fi. C dc 
codicil. vbi fi tcftator voluit fuam volunratrm vakre 
iuretcftamcnti»; codicillonim, cftin clcLtionc hx- 
redis vcnirediredc cx tcftamcnto , vcl cx codicilli$> 
fcilicct per viam fi Jcicommifsi.Et idcm fi tcHatordi 
xcrif.fi rt'iu? mcos dcccftirit finc libcris.Titium infti 
tuch& fubftituo.Nam cii vcrbu, inftituo, fit dircftii. 
l.i.tF.de harrcdi.infti. valct vtroq; iure./acii I. pcnult. 
ff.dj vcntrcinfpici. Idcm fi teflator vtatur vcrbo co- 
inuni & obliqno,puta,fic diccndo: Si filius meusds- 
cfflVrit finelibcris,voIobona mca dcuenirc ad Titiu 
iurc fubftitutionis & fiJcicommiffi.Nam vcrbu fulv. 
ftitutionis,cft verbum comunc, & vcrbum fidcitom 
tnifsii eft vcrbum obliquum , quod intcllipi dcbet vt 
fitvtruq;,& fic fitclcftio fub(lituli,vt probat tcxt.in 
d.!.recufarc.jJ.Tit;u$.& d.l.fi quis fcruo. Scd quid fi 
vcrbum direftu in fubftitutionc appofitum potcft fe 
habcrc pcr modum dtfpofitionis, & ctiam pcr modu 
demonftrationis:puta,fi tcftaiordtcat : fi filius mcus 
decclfcrit finc libcris,cilubftituoTitium infrif^ri- 
ptum mcum Fifredc: tuc in dubio difta vcrba nicum 
hzrcdcm, accipi dtbcnt & intclli[;i d. t< rmtnatiuc vt 
l.fin.if.Titia.ft.dc libc.lcpa.Et primilla vcra,qu5do 
illa dincrfa vcrba refcruntur ad pcrfonam vniustan- 
54 tiim. t Scd qutd crit,fi apponantur vrtba dirctta & 
communia in perfonis diucrfoiuir ? Dicit Bartot.hoc 
cafu fbrc confiderandum,«p vcrbum communeadie- 
ftum cert.r portioni niiquam trahiturad inllitutio- 
nem , vbi clict alius vniucrfalis hxrcsin tcftamcnto, 
aliisfccu$,vtl.his vcrbis. ft".dchxrcdibusinflit.& in 
•Authcn.dehacrc.& Falci.jl. fi vcronulIa.instloHa in 
vcrbo,Rcliftis.hoc pr.Tmiirodi.cidit,ij»qu3doci'iquc 
tcftator vnum fubftituit diredo pcr vcrba dircda & 
ciuilia fimplicitcr.alium pcr veiba communia in ccr- 
ta portionc , & tunc fubftitutus iimplicitcr crit dire- 
db fubftitutus. Etfubftitutospcr vtrba communia 
critoncratus fiddcomiflbpcr regulam prxJidam: 
quia trahi no potcft ad fubftitutioni m , cum alius fit 
vniucrfalitcr inftitntus.Qoandocunc ; tcftator vnum 
inftttuit dircftojin ccna ponionc , aliu vcro pcr vcr- 
ba comniunia in refi Jua ponionc. Et tunc fatcor, cp 
fubftitiitio fafta per vcrbum commune , tt alii potcft 
ad dircftam:quia in ea portionc in qua add iur,nulli> 
alter rcpcritur hjrcs inUitutu$:crpo &c. Q>udocuv ; 
tcftator vnum fubftituit in certa portionc, pcr vcrba 
direfta&ciuilia, quiavcrba dircfta nO ciuilia quan- 
tum cft in propofito modicum ditfcrunt a communi 
bus : alium vi.ro fubftituit,per vcrba obliqua in alia 
portionc:tunc fubftitutus pcr direftum capit iure di- 
rcfto totum.I.cohxredi.;.fin.ft".dc yulga.& pupil.Et 
alius crit fidcicommiflarius in portione ccrtar partis 
ei rclift«.Quandoc]; vnum fubftituitin certa portio- 
ncpcr vcrbum communc. Alium vcro pcr veibu mc 
rcobliquum.Etiunc puto,cjitotaiftafubf<itutiocc- 
fcridcbcat fidcicommiflaria : quia glof. & Doftorcs 
qui dicuni vcrbum communc trahi ad dircftum , di- 
cunt vcrum . quando additur vniucrfitati bonorum: 
& aliquis cfthxrcs, vt d.l.hi$ vcrbis.ft^dchxrcdibus 
Tom. z. 



inftita.& hic non addituromnilju^bonis.Sicutergo 
illa portio addita fuit rcliftacxprcfsc pi.r fidcicom- 
miflum vcrbis obiiquis, fic etiam illud vr rbum rom- 
muiic tanquam dubium &obfcurum intcrpraatur 
fidcicommillum , poftquam fuit cum vctbo obliquo 
adiunftum,vt d.I.ii fcraut pluriu.in fi.qaindoq; ap- 
ponutur in pcrfona diu?rforum, ipfa vcrba commu» 
nia: quosfortc fubltitjittn noriionibus ccrtis diui- 
dcdo hcrcditatc intcr cos:& tunc finc dubiotrahitur 
ad inftitucioncm : quia diuifio hzrcditatis pcr partes 
licctno adiiciaturin c,i, hxrcs cftcad inftitiitioncm 
trahitur.l.).$.diuus.ft.dchx-rcdLmi^ic. tScdquid, 
fiininftitutionctcftator rcliqncrit cati lcgata fin- 
^laria,& dcmum dixit , rcfiduum bonori)m mcoru 
voload talcm pcrucnirc. Ccrt^rclpudct B ir.cppro- 
ptcrilla Icgita , fublliturio vniuerfiilitcr fiifta p vcr- 
bum rcfiduum &c>non altcratur. fcd rcmanct in fuis 
viribus,ac fi forct hxrcs inftitutus.l.i). C. dc iizredit. 
inftit.N.im «iii fi cxprcfsc apponcrttur cliufula, vo- 
lodcdiiftislcgatisrcfiduum penieniread talcm^non 
minusdicitur fijeicommiflum vniucrfalc.Quia tunc 
et'amdiciturhircditaslicctadicfta fucrint illavcr- 
ba,dcduftis legatis,ctim lcgata iniungi pofsint nomi 
natim ipfi hxrcdi , & rogari per fidcicoromin'um de 
refiduo , & diccturiurc fidcicommifsi vilcre.l. Mar» 
ccllus.& l.qui quadringinta. & l.cogi. ff^. ad TrcbcJ. 
fcciis autcm cflct,fi tcftator dixilfet filium inftituo,& 
quadocunq; finc liSeris deccl1crit,dcduftis Icgati^,& 
indiftis.id cft Icgatis piis,ac dcdufto zrc alieno, fub 
ftiiuo Caium in rcfiduo.Quo cafu cum dc fidcicom- 
roifsis no dcducatur xs aIieiium,imo dc natura fidet- 
commifsi vniucifali$cft,cp in iidcicomiflarium tranf 
ctintaftioncs aftiuc & pafsiuc:infti.de fideichxr.jF. 
rcflituta. talis fubflitutio non valcbit iurcvniucTfa- 
]is,fcd particulaiis fidcifommilii. Ecitaintclligitur 
dccifio Bar.tn d.I.coui.jf.j.qux cotiaria vidcl>at de- 
cifioni eiiifdem in d.l.CcturioiupcriusrcIat^.ftcun- 
jtf dum Alcx.in.ibi. t Poflrcmo dubicari fo^ct cx prx- 
roifsis,quid fi tcflator dixcrit, quandocuiiq; filij mei 
dcccfllrint finc libcris,volo c]> bona mca dJtur & di- 
ftribuantur intcrpaupcrcs pcr fidcicommiflarios, id 
cft exccutorcs mcos. An hic fubftitutio crit direfta 
pupiilaris in^atcpora ztatispupilljiis li fiiiustcfta- 
torismoriaturpupillus, An vcro crit fidcicommifla- 
ria omnitcporc? Efl\C:tusquxftioniscftmat;nus: c^x 
fifubiHtutiofit direfta,filiotcft3torismorictc pupil 
lo nomincipfius nihildctralii potcrit,ctia prolcgiti- 
ma,quz dciurc vtnitin pupillari fubftitutionc. I.ex 
tribus.CAleinof.tcfta.Si vciofitomni tcroporcfidci- 
c6mitlaria,detrahctur legitiim nominc feu cx prrfo- 
na filij,qui in canon potuitpcr fidcicommillumgra- 
uar*: vt hic in tcxt.noitro. Et dctrahctur lcgitima pcr 
hxredcm fili j ab intcftato fucccdentem , fcd non de- 
tralu turTrt bclli.mifa, quia nondcbctiirtx fidcico- 
miflo ad caofas pias rclifto,ffcundum Bar.& Dofto 
rcs,in d.!.MarcelIus.ft.adTrcbclli3. Et ccrtcBart. irt 
d.l. Ccniurio.dif it, f}> intra puberutirocrit dircfta 
pupillaris.quem ibifv.quiturAng.idcm Bar.inl.fun- 
di iVcbatiani.ft. dc vfufruftu lcga. vbi rcfcrt (ic plu- 
riesc6fuluiflc,proutvcraciterc6fuluit cofi.iij. n:ip. 
Titiuscondiditteft3mttum.&confi.xxiiij.incip.Vi- 
fo teftamento.& tcnet'P«rus dc Anchar.in c.cum ti 
bi.& c.Raynaldus.j.eo.& Pau.indJ.prccibus.& co- 
ft.xcviij.incip.In cafu prifcnii.Nam in diftis vcrbis 
fubaudit ,cp quadocunquc filiustcftatoiis dcccflciit» 
fidcicomilViiij accipiatpropria manu hxrcditatcm, 
& eamdentpaupcribusJ.alio.vbi glo.in fin.ft".dc sli- 
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mcn.lcga.A: l.Proculus.ff.dc vfufi:uc.& 1. Titia S.io. 
/.Titi4.fF.'lclq».ij.& in authcn.dcccdcfia.tit.jf .lin- 
autv-m pro rcdcmpiione. Qii,od maximc cft vcrum» 
quanJo di^a vctba rcfi-ruturad cxccutorcmaii pias 
cauCiJ.Quia attioncm habct contra hircdcm,fi cjuis 
fucrit.quam a&ionrm nu liabent cxtcii cxccutorcs 
fccundumglo.vbi Bjr.inl.fi quisTitio.iT.dclc^a.ij. 
& not.in I.Lucius.^.Ma:uia.ft".ad TrcbcI.Bait.inl.fi 
quis ad dcclinandam.vbi Bal.Cdc cpif. &: clcri.Bar. 
& Imo.inl.illa in(litutio.t}.dcha:rc.in(li. & fi nullus 
clTct ha:rc* , taLs cxtcutorcs habcntur loco hxrcdis. 
d.c.cum tibi.fccundum vnumintcllcdum.Idco filio 
tcHatoris monuo impubcrc finc libcris , cum nullus 
altcr lit harrcs , talcs H Jcicommiflarij vocari ccnfcn- 
tur verbis dircctis , tanquam h«rcd«.-s. Nam vcrbum 
accipiant,c(l vcrbum dircdlum, fonans (ji fua autho- 
riLitccapiant& fic ccnfctur fubfiitutiopupillaris di- 
rci^a tilio mori'.-ntc in .rtatc pupiilari. lit idcin ctfct, 
fi diccrcmusdictum vcrbu accipiant , dVc vcibu c6- 
munctquia fccundum opinioncm quam fupra tcnui, 
compcdiofa fai5ta pcr vcrbum communc , valii iurc 
dircda: pupillaris filioicRatoris moricntc pupillo. 
Sicutcnim fidida vcrba rcftmnturad paupcrcs^vi- 
dcrcnturipfifuilf- Krrcdcsinftituti:crgoidcm fi rc* 
fcrrcntur ad corum adminiftratorcs , qualcs funt di- 
fti cxccutorcs. Ciim paria funt rclinqucrc paupcrib. 
vci eorum adminiftratoribus intuitu paupcrum.l.an- 
nua.tf.Titii.ft.dc annuisIcga.Or cmucft,c]> fi di<fla 
vcrbarclataforcntad paupcrcs, fubflitutio cftltdi- 
refta intra a:tatcm pupillarc , crpo idcm in cafu no- 
ftro.vtpaupcrcsdifiturdirccSb vocari» d locum tc- 
ncant ha;rcdis dircdi fccundum Bar. in ditfto confil. 
iij.ad hoc facit,quia dato (j> harc fubftitutio dici pof- 
fct ambiguijfoi faita pcr vcrba dubi.i,tamc intcrprc 
tari dcbct dirccia.fccundum Bald.in l.fi quis ita.fF.de 
vfufru&.& tjlo.in d.l. vcrbis.dc vulga.& pupil.Et cft 
tcx.in d.c.fi patcr.cod.tit.lib.vj. £t tanto magispro- 
ccdcrcthoc,vbi tcftator dixiftLt , Qibona fua dcntur 
&diftribuaturfincvlla diminutionc. Qiiocafuctii 
valcrctintra pupillarc a:t3tc,vtdircda pupillaris.£t 
idem diccndum fi tcftator dixilTct , bona mea omnia 
dcntur,& diftribuantur. Namciceocj» dicitomnia, 
apparct,c|> nihil rcrincri voluit nominc pupilli,in pu 
pillaritatc dcfun^ti. Et confcqucntrr voluit fubfti- 
tutioncm forc dircfla,dc cuius natura cft.cj) nihil re- 
tincatur:fcd omnia ad fubftitutum pcrucniant. I. lu- 
lia^nus.fF.dc Icp. iij.& fic voluitlcpitimam filijtrafire 
ad p.iupcrcs. Quod non cflct fi fubftituiio clTct fidci- 
commiflaria, cum no pofsit filius grauari in kgitima 
prr fidcicominum.l.quonia in prioribus. C. dc inof^ 
tcfta.fccus pcr dircftam pupillarcm.d.l.cx tribus,illo 
co.tit. Et inulto niagis hoc proccdcra , vbi teftator 
dixiffct, bona mca & filij, dcntur paupcribus. Quia 
tunc pcr pupillarcm fucccditur in bonis pupilli.l. (cd 
& fi plurcs./.ad fubibtutos.ft".dc vulga. & pupil. fcd 
non pcrfidcicommiflum.I.coha:rcdi.J>.cum hlia:. ft. 
de vulg.& pupil.fccundu Sali.in d.l.prccibus.l>rjctcr- 
ca finc dubio idcmcHct fi tcftator dixifl'ct,qujdocun 
quc filius mcus dcccflcrit.rclinquo bona mi a p.iup.. - 
ribus Chrifti, qua: v.ndantur & intcr cos diitribuan- 
Tiir pcr cxccutores tncos,fccundum Imol.in d.c.cuin 
tibi.ldcm fi dixcrit.cpbona vendcrcntur pcrexccu- 
torcs,& prrtiumdarcturpaupcribus, fccundum Sali. 
in d.l.prccibus.d. Alcx.in d.I.Ccnturio.licct Bai.con- 
tr.i,& malc fccundum cos. Quia in his vniucrfalibus 
prctium fucccdit loco hxrcditatis vcnditi.l.fi rcm & 
prctium.fF.de prtitionc hfrc-dita.& l.lmperator. f.d. 



vbi Bar.fF.dc lc|^.j.Ncc ctt ficnda diftcrcntia , an fub- 
ftimtiofa(fla fucrit fimplicitcr modo prz<]i<^o,vcl 
cum diftributionc irtatum, fic diccndo,(i filius mcus 
intra pubcrtittm vvl poftca dtccHcrit^bona mca dc- 
turpjupcribus:quTaviroq{ cafuinfia puoillarc arta- 
tcmcritdircda,& poft aitfidcicommiir.iria» fccun- 
dum Alcx.>n d.l. Ccnturio. & idt.ni fidjxctit, bona 
mca diliribuantur. Nam licit tcftatof in fubftitutio- 
nc rcfpcxcrit aJ bon^ fua,& lic non cuprchcpdit bo 
na fili) pupilli:.>ropterquod no vidcrctur f,iccrepu- 
pillirt'm, quJ" fui naturacJoprchcditbona pupilli , vl 
d.Jf .ad fubftitutns.tn crit dircd a fubftitutio, per tcx. 
& qua: ibi dccidit Bar.in l.fi ita.ir.q. filio.tf.dc bono- 
rum polFeffionc fccundumtabulas. Vbi fubftitutio 
fi(5t.i pcrhrc vciba,mihi fit h arrcs , non minus cft pu 
pillaris,quamfi didiomihi, non fuillctappofita , vt 
plcnc dixi s. in matcria pupillaris fubftitutionis in 
fccundo principali aiticulo in fi. vbi vi Icatis. Quod 
puto vcru,licct S.di. & Alex. inclinct in contrarium. 
£t procf diint pr±di<5t a, rtiam fi tcmporc mortis im- 
pubcrisfil jtcftatoriscxcquutorcspcr tcftatorc no- 
minati cflcnt mortui , cum curum loco fucctdat c pi- 
fcopus,fecundum Anpcl.qucm ibi (cquitur Alcxj.in 
d.l.Centurio.Quicquid dixcrint Bald. & Salic.in d.I. 
prccibus.Ethoc vcrum, vbifubftiturio modopizdi- 
dto fidtafuit filio impubcri.Si autc fi&3 fuiffct adul 
to, elTct fidcic6min'aria : quia iurc pupillaris dircdx 
non polTct vltra pupilljrcm ztatcm vaUrc, fccudum 
B irt.in quaJam pcrcfi difputata quxftionc: quz in- 
cipitiFiliumadultum. Quzomnia& fingula fupra- 
difta fucruntdc mctcBjrt.in d.l.Ccnturio.vbiclar^ 
cucludittalcmfubfiitutionc filio tcftatoiis pupillo 
fa&am cflc pupillarcm dirc6a pupillomoricntc in- 

57 pubcnatcm. +Nam vcrbum Jcntur, quod fui na- 
tura cft obiic|uum.l.fundi Trcbatiani. ff. dc vfufru<ft. 
lcga.non impcdit quo minus fubftiiutio valcat vt di- 
rcda : quia hic non dcnotat fubftantiam fubftitutio- 
nis,fcd modfi cxcqucdi cam,ficut in d.l.fi quis ad dc- 
clinanda.vbiinftitutiocft dircda:fcd modusc-acxc- 
qucdi eft obliquus, vt ibi potct in vctbo , diftributio. 
& in vcrbo,affignatio.Quod cft vcru.fccudu ipfum» 
vbi in tcftamcnto d.iti fucrunt ccrtt cxccutorcs , qut, 
vtdi(5tucft, habcntur loco paupciu hzrcdum in(litu 
toru. Sccus fi nulIusdatusclVctfpecialiscxcquutor. 
Idcm tcnct Bald.in d.l.fi quis aJ dcclinanda.& Alcx. 

5^ in d.l.Ccnturio. t Scdquid fi tcftatordixcrit: volot 
quod bona mca vendontur , & prctium diftribuatur 
intcr p3upcrcs:fcd non dixit pcr qucm, (cd fubiunxit 
quoru clcCtiofi.it pcr mcos c\ccutorcs:vcI dixit,bo- 
nadiftribuantur intcr paupcrcs eligcndospcrmeos 
fidiicc">mifljrios,fcilicctcxccuiorcs?3n talisfiibftitu- 
tio fit pupillaris filio moticntc in pupillari ztatc: ita 
cp illa verba,p mcos cxccutorcs,rcfcrantur ad omnia 
przccdctia: quocafu cflct dircda, vt di^um cft. An 
vcro folu clcdtio paupcrum.pcnincat ad exccutorcs, 
& vcditio,& diftributio bonorum remancat difpofi- 
tionl iuris communis , & nu ipforum cxcquutorum, 
& fic dida fubftitutio fit obliqua omni tcmpore. £t 
ccrtc dicit Bar.in d.I.Ccnturio.cjj omni tcporc fidci- 
commiflaria crit , quiaqualitasquz adiicitur dctcr- 
minato vcrbo pcr reIatiuum,rc{picitfoIu fuuantecc- 
dcns.l..i filio.in fi.fF.dc adimcn.Icg.Or cu in cafu no 
ftro tcftator dixcrit , quotu clcdiopcrtincat &c. in- 
tclligiturquoru,fcilicct paupau.Nam ad id folu,vcl 
ad participiu cligcdos , referunt vcrba Ula , per mcos 
cxcquutnj'cs.Faritl.filiii.& quod ibi.not.^.vt in pof- 
fk-fsionc lcgato.Et fic crit fubftiturio fidcicommilTa- 

ria,in 
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ria^inquanonvcniutbona pupiili tcftituc s fil ) in 46 'BdUdtfnfttfntifolenshtJhaUui. 
xtatc pupilliri dcfundi.ncc lcgitima in bonis tcfta 47 Cmnliorum txtcutortsfimtpTimtpts. , 
torisct dcblta.I.quoniainprioribus.C.dc ioofiic.tc- 48 <t^nhiepif(oPM4 ntn cognefca indiaci/ifkp^mtijn/i 
fta.Sod hjcrcdcj Hlij, qui pcr diftatn fubftitutioncm vkttxttffmtftnotonm. 

dicunturpcrfidctcommiirumgTau.iti rctcntis bonis 49 ffuitxfccMUris fotejleccUfidfhco mhibtrtntfuMniit- 

ipfius filij in «atc pupilUri autpolldifumfti,nccnO nfdultontmtHrbtt.Q; tccvtra. 

reunta lcj^irima dc bonis patris , in qua ^n-auari non 50 /m}Htj!4f»iUftf>tr non Mlmatendii drticHlu. ncifitwr. 

patuit,vr hic in tcxtu noftro.& J.l.t^uonii in priori- ftf*aMt4ddccifti,ntm cMHft. 

bus.tJncbuturrcilitucrcrcfiduumbonorumtcftato-$i CHnamtrcAtorHmiHduatfini MDicihmtHrtf. 

ris.ftudidabonacxponcrcvcnaIia: vtprctiumintc- Ji SoltrmitMexchjfionuctMilunonftrH^tHriHrt canonice. 

gnim cxin Je habitum dctur paupc ribus , nuila dc tr.T 55 fionoTiitt tltncoi m col/Mione htnffaorHm.tet ontran 

da Tr>.bcltianica,qurde piisfuicicommifsisnode- nonft^unt. 

betur,fccundum Bart.in d.I.M.irccllus.rf. ad Trcbd. 54 Pixfo^H^ndoiH/feimpcnMHreccl.ft. 

& iufiicodcmcfuo loco plcnius vidcbitur. 55 P^depUn,tHdintpoiel}4tt>pefioneantccU{uimpenat. 

55 f CcUJit petefl enm titipeni ptr fnndMtertm. 
S V M M <j/£. ^-j Otmmrt^HmdotjkiipojfittHmtjutm non henerAHa.c; 

Tri^latUS FldciCOmnilllarilElublt. ^3 TiJtaternenpett/f^HtmplHigrMM*rt^iMmhefterttJ>iJ! 

mcnfihiu.dr nu.6i 

I FtdttcemiJf*riM fuhjhuitte fidt:cam.diilA, drnm.i. (?i FitUieemmif.fHbJiitHtio fit furt ^ cem^tien/diia. 

J Fidttcemimlfdvndt hdhutrmt engmtm,^ .i ijHo fint ad 6\ FuUic.pMrH trjnfmittUHTttiH ad txtrantes.tSrnH.^j^. 

ntceJfttMem rrduBA. 6k Fidtic.no a«mtHm trSfmittttHr ftd no hdrtditM no .tditM. 

4. Fideicommtjf* ^Hibmvtrbiifiant. 66 FtdeicommijfHmtaatHm nen .ignitHm Antr»nfmttt*tHr. 

5 Ftdncem.fHblh.fiindtbttvtrbiiindirtnii (SrAliiJMti. 67 F1d11cemmijfHmvniMtrf4Ue1d1nenpofeJt.drnu.6S. 

6 Ftdetcem.MindHattMTpervtrb* adMUtertAvtlcenfiUj. 6v TranfmtjfibtU emne *nfit ctjfibiU, 

7 FceUfijtpoieJffideuemmiJforflinifMt. yo Ftdtic.pHrMmtr*nfmituiMr,nencon«iitien*U. nM.^jt. 

8 Cerdigtru \J *lijsmc.ip*ctbm rtUnqM nenpettfljnifi*d 71 Ftdticemmiff* emna txpir*nt fi htredaM nen adtMKt, 

*ltmtma. nfimcaJibm.drnH.-ji. 

9 Fideicemmijfnm ifuande ctnftaiurrtbtlHm tett lemmu- 74 FidncemmiJJ*nm cegtrt potijl htrtdtm *dirt. 

nit*ti*Mi firigklii.firnH.lO. 75 H*re!eti.tmmcap*xjdirec»g:tHrftrfidiicommiJf*riM: 

II /jgnorum cenctjfioftrregemTelef^niifaita. 75 FieUicommiffitm*nriJlttHamqHt fropter indi^itattt» 
IX Tolofam mihui & doQertt faili cenfHUt pen*nt harrM k* tdii *b iMtflMe fufttduMi 

aurtM. 77 FideicemmiJf*ri»T um ^Hifijxogtrt peteft b£redem. 

Ij Fideicem.inc*p*ci proaltmtntidf*SumqHemedov*U*t. 78 Htrti<jiuUttr *dirt cogMur hareditMtmJidticomm. rt 
14 FtdeicommiJftrtliHjwpejfHmtnttJtamtntecoiLctSii (S)' JhtHtndam.c; nu.-i^.t^io. 

*btiitefiMe.(!rnu.iy^i6. 81 SHihartdts ttiam coguntMT*diTef*MertJiiUitem. 

17 FidttcemmtJfamfitinttfiamentonMBt, 8i F/*rts ttiamTepudi*nicegttMraiiirtoff.iio tHiLcu, o^rc- 

JS Cedui/larii cUufJa taciti tnducttur tjuatHor medit. jhtutrt.^fr «*. 8{- Cr 84. 

19 Fidticomittipot *b inttJ}a.totii bsredit .eti*m ni aUttia.Z'^ Trtbtlliam^HinijutrtmidiaprefieUtcemmiJfii. 

10 Fidticennmtttan pejfit mdtnM.c*M.mer.*Ht piterviMei.29 7rtktlliamc*m nen rttmtt hartt co*lhi* adirt. 

21 'Donat*riefecMnde^u*ritMr*l}.etx paSlodonMeriiCMmSj Socim no habct parttm Utcri ^uedAUtrfueperiCMUqui- 

prime. fint. 
IX Fidticemmijfoin ilenatieBtintrrviHetTtltClonendttra-%% Fidticemmijfarim ^uomedd cegMhtrtdtmpHrt velfuh 

httur FaladiantcTribtffiamca. cendttiene injhHtum.dr nu.^9. 

2j DenMeriipamitemuanreuectiMrintenie ijHtfitum. 90 Nomend^armatefiMorupertartff^Mimmkartsp n^ 

24 /uramtntMm emnts centraSm fui nMura rtuecabiUtfa ia.ijMeinede rtjiituM. 

cuirrtitecahtUs. S>i NemtttJi.^rimfMnertdt\}eth*rtt£r*M*tm^HaMLrt. 

25 GrMiari pettftcui <juid rtL[lum tfi, 9^ Htrts purt inftiSHtm ^ fub cenditiont ro£*tm fuemedo 

26 £ccUJi*JeUtit taStMm caju. rtJHtiuti. 

iL-j Ontran^uMndonenpo(jltt]Hihonor*tmefl. 9j FtdticemmiJjHmctdiHeHpeitjfjtecdtnMriJidhartdip^ 

28 SubJtitHtmtxh*rtdMigntun nenpeu^UiatU ,nip ia ttjtrtmatt.drnu.^.^. 

cafibm.cfnu.i^j.dr^o. P5 PaOeremiiiipettftJideicmnmiffumfintiiirMiiunte, 

jl FltiierhonoTansnonpettJiontrart, 96 SHbftuHttedirtilM anfMFhrtmtttMur. 

J2 CeSMerhenificijnihtlentrii fottftimpenefi. 97 Fidti{emmf0rtmiJfieijHMndenenvaJeM. 

jj /itnefiaa conftfrtdthentfintdimtnutiont. 98 Padum dtfHtHrafucctJfienetjuatide nen iiaUat .Hiaut 

J4 EcclefitrHmreparMiontmcurartrejrHmeJhcir nitmt.ii. cumiHramtnte 
36 EccleftjtGaUianuBMenmimfeni fetijieuMmptrpMfa.9^ PHfiSMriifubJhtHtieMnremittifeftt. 
J7 'PtnfieprtfHmtturtniHfleeccUfijsimpiifit*. 100 ExtmpUriifMhfttt.anfatlertmittifejftt. 

j8 Excommunicaito mjhifmum tndncit mttum. \o\ /uri dtfutMro renunttatur cum iurMntnte. 

j9 DtcrttMmtrritMtii affica tttuUim (Jr pejfejfionem. lOiT^anadtnofHCttdedoviHentiMivJeMtcutn inrMmete; 

40 /Mcii tttam jj'iritMaUa committtapapa vtlcencthe. loj luramtniH admtmjhateru no te/la lUmne tm fubft.tut. 

'DoElenn.trrantKjHidcTiduMr. lO^DirtUafHbJiitHttenenrtmtttititrfelopMQoftcmmfidti 
^ 2 Leiet Ptttr canontt rtgiftrMM nen petift imptrater ri- cemmtffMhM. drnn .105. 

Mecart, 1 06 Ftdtuemmijfum fimfiut f*£ie <jH*ndo vtri rtmttt*t»tt, 

^j Trimltj^u prepttrftriatiM maximi ripiie cencejfa nen 107 Fideicommijfifimflexremijfie vtlrtnuntiatie nen v*- 

fejfunt rtuecan. /r/. C" n ' 8 . 109. 1 1 o. 

4 4 PragmMu* tjuart nen dthuit rtnuntiMrt rtx /jidoMi. 11 1 ClaHjuU^eneriUii ^utantiM ad tM nen rtftrUtr.^Ht tx 
45 jipptRMriMfMpaMnpoJfitMdfMtHtHmitnerMUctcdmm, ujlMmtnto ptndent. 



Repe.cap.Raynu.Gul.Benediai. 

ReHKntioftj $mni iMri(}uedhdbet (f; kaherejper4t,ntn ifalKet.dr nume.XT^, 

comprekendttnu <juodfo%^fupertteniet. 177 ^yfrgimtntimeU re Mllocutie. 

iij FideuojadlienMiionetueeTiJ nonrenuntiat.(l;nii.VK. i-^ TdatMttfiMMenttMffrtbMto (J expnfftd^irMi^ 
114 Fuleicatnmi^i conditiene pendente non potejletmalitna- 179 Taata tejl^menti jfprebdtio dnobli^et oAftUieneLiltk 

tio mipidiri. infaturum.d- nM.iio. , 

116 Fuleuemmijfi fimplexrenuntidtitipfnmnintoUa, mjii^i Tr%tnn*lu pr^eftAtu ^md tperetur. cTM.iSi.iS^. 185*1 

in cufibm.drnH.n-j.dr \\%. i35.i87.i88.<J-i89. i 

119 Cenf ffio extrumdMAlu gemindtivnlet. iS{ Terciiari deheti ne pituefi vn.t peremfittrui^ triim^ 

lio Fidtuemmijfiremijfit nmvaltt .nifivtftr&inttB^lii Tnnafluiioantbbjeiinftwum. 

vtrbitttftamemi.(jrnM.\n.\n, 191 Legutmfirfideutm.unltube*nttxetiititnemparat4m. 

I!j TranfiUio fupercmtraibiinttr viius nmvifiivtrhit 191 /nlhumemjnetthabtmexrcutiimempar.itam. 

ctntraUu* valet. 19^ iuramentum haliet p.traum e.recuUenem. 

1:4 FuUictmmijfum mev^itum ijuando cenfttur remijfum. 194 Le^ata ifutmtdo jint htdie petenda. 
125 f^idtjjeijuandecenfeumKrfariesverbatejiamenti. 19^ PrecurAtorum animaTum »fiaum. 
1 16 ImeBigere prtfumttur^ejui dictt fe vtdijfe. 196 Legttima dehetur benef.cio legu non tejiaterii. 

1:7 NttaruimprtfumituromntaverhaparttbmdecUTaffe. 197 Htnduai quapriuatur hares [nepter legatanonfoLitd, 
J18 Ttftamen. verbii ntn vtji> quandt vaitat paSio. (j; cuapplicttur. 

1W.1Z9. 198 fJarts-jtIutttaiemdefunlhntnimplcn!,vtpriMeturk£ 

1^3 JuramerriMmfententia drtranfjQietijuiparantur. redit.uiifuulrctjuiratur. 

Ijt FidticemmiJJi pdht ^uandt valeat vifis verbiiltfia-j^^ tJt/tmtie jualti htredtjieri debet ameifuAm priuetMr. 

menu.d/nu.iii. 100 'Pifs ItgatujiluendiinuSaepuiejtmenitttneharedie. 

j jj Le£tbm prihtbttiuii rfnuntiari neii petefi. 201 1^/ <mitie iuduialii htredi defvluedafaSa vnica fuff.cit. 

154 Reniittstiogenerals^fjCiacumtwramentatfuideperttur.ioi t^>inui a Uu monttionii labidebetanttfuam htrcr pri 
ijj pa£luminterhtredem&trMiaeres,novtJisverbiitefla' uttur. 



menti an valeat. 
155 Fuietcommif* parttcuUria. 
I j 7 Lrgatum duobm modii ^cctpitur. 
1 58 Ltgata olim ^uemedo fiebant. 
1^9 Legauriji rres competunt ,t3ienu. 

140 Legatum ijuid. 

J41 Legatumnonre^uiritfmfentiamlegatarij. 

1 41 I^gatum prafnnfifium perverhum dent^an valeat. 
14 j Fidetcemmtfum particularetfutd. 

1 4 4 4'<« yiw^ f.r<JAMf4 jideicemmif. 
I LegMum capt non ptttflproprta aHtitentate^nifi in cafi- 



205 A/*'*/ mtnrtm ptr iudicem nen impUns lapfu anm tft 
te tpje priuatm. 

204 Htres no implens priuatm , an etiam prtleg.tta perdat. 

205 Harej non fMufaettnspriuatur , ettam fi teftatar alie- 

tjui etiam eum injhtmjjet. 
ao6 Coi tres cSturamente cfuttt.tns ,flalttrpriaetitr,petit. 
207 HtresettamcUncmdrtcctejiiuelMmatemdefunatni 

impleni priuatnr.t^ nn.i 8. 
209 Hares veluntaiemdtfunihnenimplens jMomUntpri 
uetur htredttate (^»«.210.211.1:2. 2ij. ii^.^iJ.^K^. 
i\-j.\zi.xt.^.(!rvi6. 



bm.dr »«.'46. *i8 *reflatertnpliaterindicerepot pctn,tmharediveUmta^ 

147 Legiiimam an pejfitfilim caperepropria authoritate. nmnentmptents & nu.ii^.no.M^.iii.dr ^ii. 

14? TmaoccMpamtSptJjejfienes ItcSnenhahemin GaUia 2:2 Statutum excemmunicans canemcum nen rtfliUfittm 
149 Fidetcemmijfurim ires habet afitenes ficullegaunm. nenhabetlocumjii memtmfit. 
I j' j Lxgai* rei dm.inutm tranflt reila tn legatarmm^nifi mii^ luramentum non defertMr in panii in fufflememu/nv 
cfibm. batunii. 

151 Hypothecaria cempctit legatarit. 12$ Pcmaptrteflultremharediimpofiu.fi fuidnS impUatt 

152 Hypoihecaifuam haLetlegatanm efttacita. anvaleat, 

l^j 'Zijmimum .tlsena rei leg.tta nen tranfit tn legatarium 15O ^fMra eft cjutc^uid vlira fortem prtflatur. 

fine t-adtuone. i J l Legatanm cui ijuidfub pcefui eftlegatum fideeedat ntm 

'54 LegatariecfualitrrtrescnnpetaHtaElioMes.. tranfmttttadfuospanam fedjelMmlegatum. 

155 Leg.tt.trie ifuando non competani trts .liftents . 2ji Legaufcu fideuommif.partitMlanaintjMtdifferMntii 

15 5 CUufuU guareniigit an e.ve^ui pojfti centra fueftun^j 

eUhitoriifucceferts. 
157 Legau mieflA>tiiiotmperfeElo,reli[lantndekentHr,n<fl 
m cafioM. 



vmuerfUtbm. 

Trjdatus Fidcicomminariac Subft. 



1<8 CUufuLcediaSarii eperatur valtditalem legatorum in 

ttjiamtTttoimperf.Ehrtlithrum. 
159 Mendacmmhereduva!id.itlega!um. crnM.\6o. 
l5i /urart cegttur rem etiam allertnil preh-mte. 
1 6z luramentiim dcljttum cjuande nen poteftrrf-rri. 
itfj nylfendaaiim ijutd , ^^uomodepumatur. & nu. itf^. 

\^.\(>(i.\(>i .& \6%. 
169 Fdeicemmtfum ^uandt dehetMTtx ttftamente mimu 

felenni.(irnu.ijo. 

171 Tejiatercjualitercemmittert pejfttfuam vtUntattmfelt 

fldeihartdu. 

172 Ltgata uramente folm premtjfa tx teftameme tnutiU 

dehentuT. 

j- j Liheratie legaia vaUl in teftamente inutili. 

174 Reliflum ex muttU ttftameme.^uod hares peftea agne- 

uit.drftluere promrflt.valei. 
'75 Legataieftamtnh miiaUdi fcunierJelMent an fibi pra- 




E X T A AibAkutio fe vltima di- 
cinir fidcicommilhria , a iidc he- 
redis fic difta. tNamin hacfub- 
ftitutionc fidcs harrcHis fimpIicU' 
tcr i li^itur , ciim a tcftatorc dc rc- 
ftitucnda hircditatc gratiofc ro- 
gatur,aut rijrorofc , & intrrdum fub pcrna gra- 
uatur. puta fi teftator dicat , Lucius Titius hxm 
cfto. &ropo vcl grauo tc Luci Titi , vt cumpr-i 
mum potcris hrrcd.tatcm adcas , cam Caio Scio, 
rcddas, & rcftituas. Pcr talia cnim vcrba vcl (imt- 
lia rcftitutio hircditatis prout tcftator intillipcbat & 
Tolcbat, commilTa cft h crctlitatis iidci,ita quod Lu- 
ciuj Titius harrcscrii, & Caius Seius diciturfidci- 
commillaric fubftitutus,tndtq; fubftitutio fidcicom- 
mif.appcllatur, quafi volunus teftiui tidci hzrcdis 

commifl} 
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comiffi HJucialttrrdicitur,& ctiaquia cffiiftus fub- 
ilicucionis & romodum fuhftituti i fidc pcndct hx- 
rcdis.Vndc K trci fid.icomirtb graiutus vocitur Yix- 

Z rcsfi luciarius.l.fi poftulltc. in fi. ff.ad Trcb. t Idco 
talcsfiibl^itutiocs comuiii cloquio fidcicomiHaap- 
pctl.intur, quoru apud vctcrcs alitcrfc habcbattra- 
^atus. Sciendu itnttj; cft omnia fidcicomiffa primis 
olim tcporibus infirma fiiiflc: cjuia ncmo harrcdii in- 
uitus pra;ftarccoc;cbaturaut rcfticucrc id dcquo ro- 

J gatus crat.tEt originc (licct tunc inutiicm ) fiimpfe- 
runt, quia quibus non potcrat tcftator hzrcditatcm 
vcl lcgata rt!inqucrc,puta fpui iis vcl cztcris incapa- 
cibus ptTfonis,quibusdciurc vltra pabulu vcl dotcm 
dc pitcrnis bonis nihil dcbctur.c.cum habcrct. dc co 
qui duxit in matrimo.qua prius polluc. pcr adult. & 
pKne Bar.iii I.fi.ft.deliisquib.is vt indig.fi forfa cis 
alic).d patres cl.im vcl tacitc relinqucbat , coru fidci- 
comittcbant,quicapcr'. pot rantcx tcftamcnto har- 
rcditii^.D-inJe vulgoad alios plurcs, hzrcditatum 
cti i & kgitoru capaccs cx vfu ^radu Piit, vt rcfti- 
tut'onc hiTcditatisant Icgatoru fidei tomittrrcnt h{ 
rc Jii,qui fr pius fi Jc fjHcndo rogacu no rcftinicbat, 
minufq; id faccrc vrgcbatur : ob quod fiJticomiira 
appcllita funt, qanulloiuris vinculotantu pudore 
eorii qui rogati crant cotincbantur , adrb cb ii ro^ati 
no rclticuctanc,nullaccnus vrpcbancur. Poftci Hiuus 
Auguftusfcmcl cii Lucius Lcculuscx cu us p?rfoni 6 
fidcicomifladfrftu fortiticcepcruncin Aphricadc- 
ccdcrct ab Augufto pccilT.tpcr fidcicommi/riimali- 

3uid ficri,& Auguftus cius vo*untatem implrn'cc, ac 
cinccps reliqui cius auchoricatc fequuti fidcicom- 
mifla praiftjrcnc, ittTumq; grat a pcrfonaru ncdum 
fpuriorum fcd capaciu motus,& quia per ipfius falu- 
tc vcl alteriusiuramcnii vinculo interdu hzrcdcs ro- 
gabantur.nccno ob infigne quorunda rogatoru prr- 
fidia:c6fidcrsns erauc clfc fide fallcrc , iufsit cGfuli- 
bus authoritatc fua intcrponcrc , quod quia iuftu vi- 
dcbacur.&popularccrac fcu populocxpi.dicn$,pau- 
Jatim conucrfum cft in afftdua iurifdiftionc,vt fcili- 
cet quotidic ius dc hoc rcddcrctur : tanrufq* (idctco- 
miftoru fauorfjdus, vt paulatim ctiam prxtor pro- 
prius crcarctur,qui fidcicomifsisius diceret , quc fi- 
dcicimilTariu appcUabat.fF.dL' orig.iurd.ij. f. diuus 7 
dcinJc.Vndc cx poft vfus viguit fid.-icommitTorum, 
prout vigctdepra:fenti:cu & fii fidc logacoruhfrc- 
dum prima fidcicommilforu cunabula tiomtn & fub 
ftantiam «cccpcrint, hodic ad ncccfsicacc iuris diuus 
Au^uftusilladetraxit, vtelcgantcrdicittcxi.iuriiai 8 
gl.in jl.j.infti. Jc fidcicom,hircd.& dcclarat Alcxan. 
4 in l.j.iiij.col.ft". Jc Icg.j.tEt hcri poftunt hxc fidcico- 
mifla vcrbis quibilfcunque. vcluti dcprccaciuis vel 
prxccptiuts,jp.it funt vcrba rogo<dcprecor, prto,rc- 
quiro,volo,maJo, iubco ,prarctpio, fidcicomittojcp 
hzrcditatc rcftituat,&c.prouifotamcn,<j» verba fidci 
commiflorum cxccutiua fint obliqua fcuindircAa, 
j>utcftvcrbu rcftituat. vcl comuniaqualiafunt ver- 
oum fucccdat.hic in tcx.pofitu, & plura alia, dcqui- 
buspcrBart.inl.C 't rio. ft"J • vulc.& pupil.& dixi 
plcnc in verbo,£«^ mfitbtnfmcctdtrh.vhx vidcatis. 
3 t Ni hxc fubftitutio nunqua vah rct , nifi indireftc» 
fctlicct dc manu alterius hzrcditatc capiendo, vt T.di 
cctur,ficut htc fiiit fccundu glo.Na ficut dircAa fub- 
ftitutiofitqn verba fonantquod quis hxrcditatc ca- 
piat manu propri.ij-ta ctia fit hxc tndircAa fubftitu- 
tio,fcU fidcicamif.vniuerfale,qn cius verba fonat, 9» 
fubftitutus hxrcdicatc capiat dc manu alccrius , (cili- 9 
cetdemaou hzrcdisilirc&i«lueccin vcrboruforma 



eft ^pric & ftriftc fbhtia fubftttuttonis fidcicoihif^ 
ftiri.r.l.cx (ado.l^.cx faf^.& J.fi.& I.fi q.srocafu$.(f. 
ad Trcb.fi quistamcn fubftitiicrit dircdo & pcrfi- 
dcicom.crit inclc<f^i6cfua,qua viaclig.it,vt dixi s.iii 
matcriafubniturionis brriiiloqux dcil oquifubfti- 
tutus fitit vulgaritcr,pupillariter,& ptr fidcicominin 
q^a Ineiuscrttclcftione cx qua fubftttutionc vcniat; 
idc fitcftator dicatinftituit&fubfticuit.ficridQBar. 
in l.rccufarc.J.Tirius.fir.ad Tnb.Si cnirrt fu'>ftiturio 
ficrcc p vcrba fui natura autex m; ntc& volut.icc Ci- 
flatorisdircda,q natura & fignificatii verboru altc- 
rarc pofft, vt ibi pK nc dixi:talis fubftitutio no cflct 
fidcicomilTaria, fcd clTctdircfta, vcl null«:vt dixi plc 
nc s.inmatcriacopcndiofx fubftitutiois vabisdire- 
ftis fadx.Scd rcftathac fidcicommiflariam fubftitu- 
rionc quibufcuc;; vcrbis,du tamc indireftisficri pof- 
fcjvno aur pluribus (imul. Na tantu valct alccro iolo 
verbo fada,ac fi omnia verba fimul iiifta fui(Tt nc, vt 
dixic tcx.in fi.inftit.de fingu.rcbus pcr fidcicomif. 
rclic.Qj» omnc vcrbu fignificans lcgirimil teftaio- 
risfcnfum, Irgarevel fidcicomttiittcrc volcnris, vtile 
atq; validu eft , fiue proRrat a tcftatorc fimplicitcr, 
fiuc cu iuramcCo.l.ij.C.comu.de Icgat. dumot^o talii 
verba fint difpofiriua,qux fcmper fideic5mifsi pcti- 
tionc inducut,fiuc dirigacur aJ hiredc qrauatit, fiue 
ad fidcic5miflariu Iionoratu.l.pcto.jf.j.fF. dc Icgat.ij. 
tfvcus fi efTcnt vcrba cofilij vcl adulatoria, quj rihil 
cpcrantiir.l.gcncrali./.j.fFdc vru(TU.lcg.Cum porius 
ccnfcanturcnuntiatiua, quadifpofitiua , iuxta plcni 
not.p-r Bar.in l.cx hac ftriptura. (F. dc dona. & tcxti 
& doftorcs,in c.f- papa.Jc priuilc.lib.vj.& eft honui 
tcx.-n jJ.CTtcru.inftit.dctcfta.mi'it.videausinl.vnii 
ex famiIia.jF.fi.& l.cu pater.JJ.mado.& vtiobiq;Bir. 
fF.dc lcg.tj.Rcquiriturtaroen, fidcicominaric fub- 
ftitutiis fcu fidc}c5milTariuJcapax cxiftat hxrcditatii 
capicndz , & fic habcattcIVamcnri fiftionc pafsiua. 
Qui aute funt illi qui n6 habcnr,ponit glcin jF.lega- 
ti,inftit.deIcg3t.Partcrncccfl'ccft, Q> fidcicomittcn* 
habcat teftamenri fadionem aftiua , alias fubftitucrc 
no po(T«.Et qui funt illi ronit glo.in I.fi qu.rramus. 
ft.co.& Panor.s. in rub. Omnibus crgo capacibus fi- 
dcic6min'umrclinc]tti p6t, fiuefiicrint pcrfonxlin- 
gulares,fiuc comunitates , & collf gia. t N£ ecclcfii* 
& cartcrispiislocispoflunt Indubitatcr fiJricomifli 
relinqui.I.j.C.de ficrofanc. eccle. nccno 6niunitati 
clcrlcoru alicuius loci fcculariu vcl regulatiuin , nili 
cfTntcordigeri,quibu$ autaltis capacibusrdinqui 
no potcft.tPrxtcrqua caufa alimcntoru,qux cuicun 
quc licct incapaci rclincjui po(Tunt, (ecundu Bart. in 
I. fcruos.fF.de adi.lq;at.& l.fi.fF.dc hts quib. vt ndig. 
£t fane iiuclligaris,r{i bona illistalibus rclinqui noft 
pofTuntjfcilicct vt illa retincant, tamcn tx tali lcgat6 
dfiium ciquamuisincapacibus acqutrif, vttllavcn- 
d3nt,& prcriii in alimcnta autalia nccefsitatcm col^ 
lcgijc6ucrtanc,fccundu Ban.Alcx.& Doftorcs,in 1. 
apud lulianii. /(.fi.fF.delcg.j.quosfcquif Panor.inc. 
recoIcnccs.de ftacu monacno.vbi in fi.dicic,(}> f) cm- 
ptor£ no rcpcrircntttcncrcnt bona illa darc ^ Dcch 
vclalitcr extra manus ponerc,& pcniriis dlmittcrcSi 
militcr potcl^ fidcic6mifl*aria hzf cditas rclinqui col- 
lcgiis feculartbus, putaciuitati , villz aut caftio , fub 
noftta tamen ditione cxiftenribus. I.omnibus. ft'. ad 
Trcb. Qupcafu pctipotcrit fiJcic6.Tiiflaria hzrcdi 
tas pcr fyndicu comunitatis illius , & comoJu fidet- 
c6mifsi ptincbtt comunitari , vt ibi plcnc nota. fcili- 
cet fi c6iiiunitati,vt c6munitaci rclittit fucric.tSi au» 
tcm rclinquerctur iictrdiuquo omnibus hominibut 
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ciuttatU Cjtorci.vcl Tolofr-.tunc vidcrctur fidcico- 
miiliirn rclict'i iinf^i!is habit«orib*ciuitatis, & non 
to cr>niunitati.l.).inti.fF.dccoltc.iHicitis.tI<]c (1 tdlitor 
dicciTtrrclinquo rdiejiofis t^lts conucntus.vc! rclin- 
quo piiori & rfli£;'o(t$,aiitdccano & canonicis:quia 
cu in hoc rrgdo Franciar ex gencrnli cofuctudinc di- 
gn'tatc$in t ccl liicathcdrali no di.Hcaturni(i cano- 
nicisciurjc.Qj.t cofucrudo vahtfccundu Inno.& 
Hofti.in c.iu.i.dc Imquz fiut i prxla.fineconfinfu. 
& ArchiJ!a(o.lx.dift.c.hi.Qui^buscafibusdcb<.bitur 
non ccclcliar.vcl i- oucntuijfcdT dccano, & canonicis, 
vcl priori A: rtligiolls : iti (j> duobus vltimis cafibus 
dccano vd prioii Jcbibitur dupL'x portio.vna fcili- 
cettinqiiadccano vel priori,&atia eidebebit taqua 
vni dccxtcris rcHi;iofis, vcl canonicis. I.qui Marco. 
&.dc adi.Icga.fccunduin Bal.in l.fi conful.lf. dc ado- 
ptio.licet in c6trariu( fcilicct ijp ci non dcbcatur nilt 
vnica poitioquiti & vnidc citcris rclit^iolii ) vidc- 
rc tur tcx.in l.coh.Trcdi.^.qui difcrctis.if.de vulgar.& 
pup.& l.aliminta..j .bafilicx.if.de ciba.& alimcn. le- 
gi.& pcrCy.in I.cuquiflio.C.delcg.Scdibir*.lida 
fucrantalimcnti,qux n itcrationc no capiut. Videa- 
tis Philip.Franchi.in c.j.^.ii.in iinc.dc clcri.non rcfi 
il dentibus.lih.vj. t ^d hoc facit.quod clcganter dc ci- 
uitatcnollraTotofxdccidit Io.de Ptat-pcr i!li'i tcxt. 
in I.maior.Cde dignita.Iib.xij.vbi dicir: Rcx cGccf- 
fitmilitiSus Tolofanisdccc quadrigatas lignoru cx 

J|iiaJl foreUa,&tantundJconccfsit cuful bus Tolo 
X. Ccrtc mil svif dusconful vipinti habcbitqua- 
drii;atJ$,& lic duplicc portionv.Nl quoticstcftator 
alicui prrfonx prouidciv vult ex diucrfa ratione , vt 
in cafu i(to,ri pctitio cft vtilis fccundu cu ibi, & in I. 
his fcholarih».C.dc croi^atio.mitita.annonxJib. xij. 
& can Je difpolitionc locu Inbercputarc in dodori 
bus mititibus xquiparatis pcr ca , qux poft elcgit .m 
difputitioric deciJit Alcx.in I.Ccnturio.fF.de vulga. 
U & pup,& dixi in vctbo,tcftimctt'i j.tTum videmus, 
q> fi. ut milcs clKftus cO^ul fcu dris Je capitolio To- 
lofx ponat fupcr toja b.irras dcauratas , vl>i cxteri 
portabuc argctcas^lic etia DcxJlor cofut ertcdus eas 
portabit iureis,& ita fjruatur in dicta ciuitatc. Vndc 
ad propofttu vcnicdo, antcqua liJcicomiJum Jiia- 
tur ciuitati vrl altcri comunitati rclidum, requiritur 
g> relinquatur pcr alii^uoJ nomc communitatc dcli- 
gnansfccundii Dy.Nico Jc Neapo.& Alcxa. in dJ. 
omn bus.Facit tex.in I.ciuiniibu$.tf dc lcga.j.vbi rc- 
tinqui ciuitatibus potquod ad ornatu, vcl honorcm 
aut in Jitionc (Ingulorum pertinet.' Vbi ^lof Jicit q> 
«ia proludisinciuitatcannoquolibct facicnJis tc- 
linqui poteft,prout ilhiftris mulicr illa fccit diia Clc- 
mctia JitirsimaciuisToIofin^iquxad iuuciics inci- 
undu ornatc cultocj; fcrmont- loqu:,nonnutlos rcli- 
quit ciuitati rcdJitus,c quibus annoquolibit trc s fiut 
ari»ctei llorcsfciIicct3ngttiina,violct3, & gaudium 
deaurata,tcrtia dic Miij, in cjpitolio vibis prxfcnic 
fcnatu tribus iuucnibus pcr cacellariu artis illius ma- 
gillrorum confcrcndu,qui fubiiliusdii.- prima mclls 
prxdifti & ornat u* diL-tauciint. Qui dcmu magno 
cumequitatu& pompadieafccnfionisdominicx vc 
huturpcrcluitatc iocundc cu trtupho & ingcti gau- 
dio.Ex quo plurcs ad bcnc rcdtct]; loqucndu, fcribc 
dum,& lcgcndu viresfufcepcrunt.Adltoc facitl.j.dc 
cxpen.Iudorum.C.Iib.xj.& l.j.Cde maiuma.co. lib. 
jj & qux dixi fupor vcrbo,reIiquit.tSanc tamc intdli- 
gjtisquoJ s.ilixi,cj>fidcicomi(l"umrcIiftuniincapaci 
caufi alimentorii valct,fcilicctquoad ncccirariaqua 
ticatc pro alim(:tis,& nu vltra. Ideo fihzrcs rogarc- 



tur hxrcditatc reftitucrc incapaci vel in Jigno, vcjuti 
fpurioaut JcportitOjCaufa alimcntoru & proalimc- 
tis,talis fubftitutio fcu fidcicumilljrio no valcrct in 
toto vltra fufricicntia alimcntoru. Qui^niir.6 vbi t.-ilii 
incipacitasproccJcrctculp] fiJcicommiiiarij,cui ti 
dcicomillum rdidu cft,tunc fidcicuntilTum applica 
rctur fifco.quatcnus funioicntia cxcedcrc t alimcnto- 
rum pcrrcpulj diccntc,i^ca qui aufcruturab indi- 
gno,.ipplicaurfifioJ.Papinianus.>.mcminillc.iKdc 
inofh.refta.Si autc incapacitas non proccdcrct cul- 
pa fcu fado iidcicomilVarij,tuc hxrcditas vcl rclidii 
applicarctur hxrcd.bustcftaroris, pencsquos rcma- 
ncrt.t.£t illis dci\^ictibus dcbcrctur fifco unqua vlti- 
mo hxrcdi,fccundi'i gl.& Dofi.in l.fi patcr.C.dc hi 
rcdi.inft.& Bar.in J.c.3ufmur.ff.deiurcfifci.& dixi 
plenc in vcibo,Ca/ri^r;j.viJcat-sIoa.Fab.in f.Sc ne 
14 huius.infti.dc co cui libcr.cau.bo.3diici.t£t poflunt 
hic fidcicomifia nlinquipcrvnilqucnq; capnccmia 
tcftamcto^vd cxtra tcltamcntu,autmoricti.iH ab in- 
tcftato. Primbcnimrclinqui pofluntin teftamorto 
exprc-f$c,vc hic fccit.& poftqua fcripfit hxredc,<li<.at 
& hxrcdJ mcu rogo vcl fidciciusc6mittc,(_j>meah9 
rcditatc:rcftituatvclpartctati:quocafu ncccflc ha- 
bc t tcftator hxrcdc piiiis inftitui.-rc,vt didum cft,vcl 
ptimo cius fidcicommittcre,& poltca hxrcdcm eum 
inftitucrc. Alioquin inutite clfct tcftamcntum in quo 
nemo hxrcs inilituiturJ.j.ff.dc vulg.& pup.& l.h.ff, 
dc iurc codicil.& ita in propriis tcrminis clicit tcxtus 
in Jf.in primis.infti.dc Hdcic6.hxred.& inc>.lligati$, 
cj> tunc inutile cft tcftamentij,vt tcftamcntu. tzmc 
Kbit dida fcriptura,vt codicillus , quia poftquam in 
co nemo rcpcrit hxrcs inftitatus,prxfumitur , tj> ille 
difponcs ccxlicillari voluerit,potius qua tcftari.l.no 
coJii illu.C.c.circa quod vidcatis qux fcripfi fupri, 
7'<^4««w*iij,in,princ.t Pct.^ft & fccundb, tcftator 
nonin teftamcto fidcicommiOjria fubftitutionc l^- 
ccrc fcu fidcic^miffumrclinqucrc, fcd cxira tcftamc 
tum,puta in codicillis:vcluti fi tcftatorin tcftamcto 
hxredc inftitucrit,ita <j> omnino vtilitcrtcfbtusfuit, 
& antc tcftamentu vd poft codicillos fcccrit, intjui- 
bus hxrcdc in tcftamcto ficndo inftitucndu vel iafa 
fio inftitutfi rogauerit altcri hircditatcm reilitucrc 
Nico cafuhxrcsinteftamctoinftitutus tcncbitte- 
ftatoiisvoluntatc a Jimplcrc in codicillis contcntam 
vt J.^.inpiimis. t Paritcr vt Jixi,& tcrtib p6t mo- 
ricns ab intcftato hanc fideicumiirarii fubftitutiooc 
faccre,fcilicct nullopcrcfi conJitotcfiamcto,princf 
palitcrfulu & diitaxat codicillosfrcicndo,in qnibux 
hxredcs ab intcftato fibi fuccedctes rogcc hpcditatc 
fuaalicui rcftitucrc,vcl partcilliusaut ccrta panicu- 
lari-rem,inftitut.dc fidcicomif.bircdi.jl. prxtcrca. 

17 t Et interdii ab intcftato moriens potcft hanc fuhfti 
tutioncm laccre in tcftamcto nuUitcr fado & inutili 
cx dcfc^u foIcnitaiis,fi in coclaufuli appofucrit co 
dicillariJtfic diccdo:!! teftamentu mcfi non valeat iu 
rc tcfb.volo cp valcat iurc codicilloru.Na talis tcfta- 
lor ^ptertcftamcrti nuItitatc:,vtquiafortcinco prx- 
tcritus fuit tcftatoris fitius, vcl dcbituS non intcrhiit 
tcftiu numcrus,dcccfsiftc diciturinteftatus.infbt. dc 
hirc.quxabinteftatodeferunt.^.j.tn quiain talitc- 
ftamiJtoinucili inft-rtafiiitcxprcfscclaufula codicilla 
ris,videntur ex hoc hxrcdcs ab intcftato fucccdcntes 
rogati hxrcditatcm rcftitucrc hxrcdi inftituto in tali 
teitamcto nullo & inualido:& fic hxrcs qui fuctat ia 
tati tcftanictodircdc inftitutut, crit mcdio claufulx 

18 codicillaris pcr fidcic5.fubfti.t £t idc: paritcr cffct,fi 
in tcftameoto inutili non fiierit claufula codictllaris 
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exprcflc pofita, Tcd tacitc fubtntclIcda,quod fit qua 
druplicitcT.Primo, cx vcrbii xquipollctibus in tdb- 
nicntoippofiti».SccU'J6tCX iuramcto tclhtoris.TcT 
tio cx ardorc amori$,i]uc teftator habcbat ad hjrc-dc 
in tcfto inuti!i inltitutu.vcl ad fidcicomm. aut lcgat. 
Quarto cx patrix ftaruto vcl fof Jrtudinc, Vt late dc- 
claraui f in vcrbo, TtftnmttS ii j. Na cx qbus induci- 
turclaufula codicillans, ex ctfdc p cofcqucs induci- 
tnr fidcicomilfaria fubftitutio fcu fidcicCmiflum , vt 
ibi plcnc vidcatis. Si autc in tcftamCto inutiliappo- 
fita non cflctclaufula codictlhris, ncc fubinicllc^b, 
non dcbcrctur fidcic.cx tL-ftamcnto folcnitatc c arcn- 
te,nifi incafibus, dc cjuibusinfri JicatradaJodc fi- 
deicomifsis particularibus.tRcftat ergo, quod a vc- 
nicntibusabintcftatocriam rciintjui potcft fidcc.to- 
tlus hircditatis , aut panis vcl alicuius ni particula- 
ris,& no finccaufa.Quoniateftator nullum condcn 
do teftamentu fatjs vidct fua fpontc ab inteftato fuc 
ccdctibusfuii hzrcditatc rcIinqucrc,poftqua aliu no 
lecit h5rcdc.l.coficiuiur.ft'.dc* iurccodicil. Vndcciim 
relinqucdoci hrrcdiiatc (ariseos honocet,ctiam cos 
oncrarc poterif & gnuirc d:- illa rcitituendcj.vcl par 
tem,aul rem particularcm propriam tr ftatoris , vcl i- 
pforum hjeredu.l. vnii ex familia.f .fi rcm.ft.4e lop.ij. 
vel rcm pcnitus alicni,inl\i.dc Kg.iJ.non roIum.& tf . 
poteft.inftit.de fmguli.rc.pcr fid icomif. rclictis.dc 
quo pleni in l.cum rem alicna.C.dc Ic-gat. Panor. & 

»o Doft.in c.filius,fupra cod. tEt ticut poteft quis hx- 
redem fuum granarc in tcitamcto vcl ab intcftato in 
codicillison.refideicomifsi, Hdcicommiirario refti- 
tuendi: fic ctia graturc potcll illum, cui caufa morris 
bona fuadonauit,vt illa vcl partc illoru aut rc pard- 
cularc altcri rcftituat.l.ciim hi.lf.idc crit. iF.de tranf- 
aftio.l.cu paier.lf.coru.lV.dc lcg.ij. & cft bonus tcx. 
i!Ioto.rit.I.vtha:redibus.&inl.j.^.fi.C.dccaduc.tol 
lcn.facit.l.ab co C.defidcic6.& l.j.C.diidona.caufa 
mortis.dc donaiioncautem inter viuos habcmuitnt. 
fingularc in l.quories.C dcdona-qux fub modo.Fa- 
cit l.indonationibus Cad Icg.Fal.tangitBal.ini.h- 
liu.C.fimi.crcif.& Bar.in l.fi mulicr.^ .j ft.dc Kg.iij. 
vbidicit,cj>quoric$donatio intcr viuosfaSa no ya- 
letabinirio, fed mortcdonatorii c6firm3tur,cft idc 
dicendu , ficiit inipfadonationccaufamor.Sid vbi 
donatio valct ab iniuo,ita robur non capit a mor- 
te donatoris,oec cam rcquint pro fui confirmatione, 
tunc in tali donarionc ficri non potcft h.rc fidcicom- 
milVaria fubftitutio.ncc valcrct fidcico.PolVct timen 
donator tcporc donationis donarc aficui bona fua, 
& fccudo loco a!tcr=,& dcinccps,cui poft ccrtu tcm- 
pusaut coditionc vcl poft mortc donatotisbona do 
nata irahant, & rcftit-iatur.qtio cafu cxtcporedona 
tionis ius acquiriturfcciido.vcl tcrt;<),& dcinccps do 
natario.cui ctia acquititurcx nuc adio, fcd cxccutio 
di&rtur, donec poft tcpuscxpreflum pcrdomtorc. 

Jl tEt cft mtrabilc:quia quxritur a^>iofccudo donata- 
rio cx pafto fafto pcr donatorc cum primo donau- 
rio,pcr tcx jd hoc fingularc in d.l. quoties. cotra rc- 
gula I.ftipulario ifta.^.alteri.tf.de vcrb.obI.& ^ . G 
alij.inft.dc inuti.ftipuI.Et aduenientc conditionc ad- 
icfta in donarionc tcncbitur primus donatariui , vcl 
ctus hxres bona donatveftitacrc illi fecundodona- 
urio:&iIlcdcincep$ tcncbitur iuxta donatoris yo- 

XI luntatc,n d.l.quories. tNcc ad caufam illius rcftitu- 
rionis ficndz cx donarionc inter viuos , quac pro fui 
Taliditatc mortc donatoris n6 requirit.poterit dona- 
tariusdc bonis donatispcr eum reftitucndis dctra- 
hcrc Filcidii,necTrcbcllianica.l/i yfufr.JJ.do». vbi 
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Bar.fF.ad lcg.Fal.gt.& DoA.in d.I. in donirionibuh 
C.illo eo.rit.Et notct s tilum tc-x.in d. l.quotics. quii 
dico vobi$,<j> notadum cxiftit. Namcom.ndam. ab 
omnibusin eo,(p vltimo fubftituto quxritur Ttili' 
adiioex fimplici p3dodcnatori$:quod< ft rxcr Mta» 
*3 a comunircgula.t Et indceft cj; Bart.drridit fin ola 
ritcr in l.qui Romx.jf .FIauius.fi'.de vcib.obl t^ riim 
in cafu d.l.quotirs.ius quxratur tcrrio, fola opc la & 
fj^o donatoris.ccrtc potcrit donator iilud ius rerrid 
quarfitu pocnitrndo tollcrc, & onus rcftitucndi rc- 
mitterc donatario,pertex. in l.iij. ff.dc fcruiscxpor. 
idcdicit Bal.pcr illu tcx.in l.j.C.fi ma.ita flie. alic.vt 
manu. vbialicnansfcruum cu oncrc ^manumitut, 
poteritpoenitcdorcuocare, & rcmitterccmptori vel 
donntario illud onus manuinifsionis, quamuis liber- 
tai qux cx paito dcbcbat fit pia caufa.Ex quo dice- 
bat idcBar.& finpularitcrind. ^.Flauius.(^fidona- 
tu fiiitalicui , vt poft tcpustalc donatu pcrrineatcc- 
clcfixjlicrt ccclcfix Kicrit adtio vtilis quxfiticx illo 
pacto.p 1,1. quoties.tamc poterit donator talc reili- 
turionc ccclefix ficn 'a rcuocarc in fauorc donatarij 
grauari, ficut polfct cjuilibct tcftaior aut monis caufa 
donans v^q.ic ad mortc.Scd aducrtatur,qnia multi & 
magiscomuniter Dod.tcnet in hoc couaBar. <^ cc~ 
tcs, ij, in cafu ifto padu dc reftituendo in r onai-one 
appolitu non cil modu rcuocibilc ad nutu donsto-. 
ris,ac fi in tciumcto vcl caufa mortis donationc ttiif 
fct adictSii.Imo ficut (emcl pcrfeda donatio condi- 
tionc no rccipit,& minus rcuocatione a folo donato 
rc.I.pcitccta.C.d. don.quxfub modc. fic cria no po 
tcftdonatoronus dbnationiadiedtu tollcre in tcrrij 
prxiudiciriicui pcr d.Lquotics. fiiit fcmcl ius quxfitu 
& i€t\o vtilis. Ncc obftat iura prr Bar.a'U j^. quia ibi 
alicnans feniu cu oncre manumifsionis,idco pot tale 
onusmanunufsionisreuocare&toilcrr,qu'a nihil in 
hoc prziudicatur fcruo, cui ru fit ciiufciiq; k quifi- 
tionisinc3pax,nihil deiurc acquiri potuit,f.'d in ca- 
fu d.l.qnoticsiuscratrcmcl quzfitu vltcrior bus 'o- 
nitariisper illutcx. not.quodquidcius tolli tiu pot 
coru prxiudicio,przfcrtim fi quxfitu forr tci:c'e :Tj 
quz capax eft acquifitJonis , imo fummc {^r'uit^ giata 
in fuisacquefHs.I.j.& t.fi.C.dcfacibfanc.ccc1.& c.cx 
Iitcri$.dcc6fuaudi.& ita t6tra Bm.tcncnt Io..And. 
in addi.Spcc.titu.de inftru.cditio. (>.nuc aliqu i.Pau. 
in d.^. Flauius& inl.infu1am.j(.fi.iV.'ul. matr.pcr il- 
iritcx.& pcrtcxt.no.in I.fi.ff.<lc part. idctenct Sali. 
in d.l.quoties.& in d.l.i.C.fi manci.ita fuc.a'te.& Lu 
do.inl.fi pecunia.in prin.. tf.de codid.caufa d.iu.Et 
fi quifpiamfuftinercvcllctopin. Bar. fcilictt tj>tili$ 
fubftitutio reuocari poftit , debcrct cnm intcrigcrc 
vbi ius inforct tcrtio qu^fitu ex nudo & fimplici 
natori$pado,fccudutcrminosd.l.quorics, fccus lut 
cllct, fi ille teniuscui iu$ venit quxrcndum temporc 
qno fibi qiizritur.cflct przfcns & i^pulas : vcl in fui 
abfenria aliquis putanoiarius, vt publica pcrfona, 
pro ipfo ftipul jrctur. Quia tunc cum padu donato- 
ris no fit nudii,imb fiiit ttipularione veni(u,& plcn^ 
adioquxfitaiili tcnionu folopado & opcradonai 
toris, Icd vtriufq; panis,tuc non poftc i donator tal? 
ius quzfitu rcucKarcpcr l.ficut.C.dc afiioni. & obU 
gatio. £t ita in cafu noftro figulariter dccidit Bald. 
in l.ciim l. foccro.C.de iure dot. quc finalitcr fc-qui- 
tur Alcx.in d.jJ.FIauin$.Eteri3m hoc vulttcxtiisbe- 
nc intellcftus.in d.l.quorics. ibi, & qui itipulatus no 
fit.Facitbonustex.in l.cummaritus./.fi.tV.dc pac.dc^ 
taii.Idcohodic, fi dctalt donarione fieret publicuni 
inftnuncntum, nunquini talc padom rcuocari }'of- 
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fct, cum rcmper notan) ftipulcntur pro abfcntibus ri lcgatat.Q^ji licct lcjjatG valcri t proptrr rcprcA*"- 

ciii nondu nitis.tt hoc cftquoJ diccbat Bart.inl.ij. tatioiicmJominij rci I^ati,c]uo<l ipfo iurctranlit 'n 

vcTT.vndc cu.C.iiccodic.ob cau.c^ cum hodic c5mu crcditorc lcgatirium mortuo «lcbitorc tcftatore : vbi 

nitcr d: omnibus pa(Si$ fiat inftrumcta publica , vix virtutc oMigattonis, qua rcs dcbcbatur non tranfiirct 

rcp:rituraliquod paftu nudu proptcr ftipulationcs domu , doncc fpccicsdcbita foluta fuilllt & tradit». 

tnbcllionum.Et idc puto,(j> in cafu prxcedcnti li do- l.fi cx icgati caufa.lf.dc verb. obiig. & I. qucjd tc. ff.Ct 

nator iuralTa non vcnirccotra: quocafu non polVct ccr.pct. Tamc ^uia illa Jominij rcprifcntatiocom- 

onus fidc-icomifsi in donattoc poHtu tollcre in prac- mocium no aflrrt pccuniariu crcditori,cai rci fibi dc 

iu licium tcrtijiCui iuscum aftionc vtilieftqu^fitum. btta fuit lcqata,ccrtc non potcft in alic^uo grauari, vt 

H tQ^a iuramcntu omncscontraftus fui nacurarcuo- ^8 J.l.n mulicr.i .li n-m. iF. dc lcga. iij. t Sccund6fallit 

cabiles^licinirreuocabitcstfccundu gl. fingularc. fu- -'•^ —''■■^'^- -- l— j -- - j i: 



pcr verb.nccclTc habcat.qui omncs ibi fcquuncur. ff. 
<ic condi(flio.caufa diu.l.fi pccuniam./.j.addr c^ ita 
fiiit decifum per arrcftum in Parlamcnto Burdcg.ilx 
dic xxj.Aprilis.M. cccccj. in caufa dominationu loci 
dc Vrtcllo,& caltri dc Carlutio pacria: Lcmouiccn- 
IhiSc dc oracoris patria: Auemiar intcr Geoi^um de 
LibclTeritaliasdc VlTello impCTrantc : quiarrcfhira 
obtinuit contra Dominam Annam dc Anplaribus. 
*5 t plusdico,c}> licutquisprauare potrft hxrcjcmcx 
tcftamcnto, vcl ab intcftato, aut donacariri , vt bona 
rcftituac fidcicommiflario, fic ctia grauare pot<. (1 H- 
deicommilTariu,&r dcinc. ps dc lidcic omilTo alteri rc 
ftitucndo argumctu.l.potcft.fF.de vulg.& pup.Proui 
fo tamcn ly neminc grauet dc plus reftitucdo, qua ci 
jclicjuerit. Alioquin quod plus clTet vid. rctur inutili- 
tcr rcli^tu.inff.dc fing.rebus pcr fidcicomm.rcliftis. 
/.itai];.& tV.d;' lcg.j.I.plane.la ij.f .fi.& ff.dc Ic^.iij.I. 
j.^.fcicnt^u.& l.iij if.lulian.& I.Kgnarius.Ni inhoc 
puncto trcs dintur rcguIar.Pi ima eft,Q>quc honoro. 



difta reg.ila in fubftituto filij cxh^rcdati,ad qucm H- 
ccc pcrucniat comodum lcgati a tcftatorc rdifti, ta- 
mcn a tali fublliiuco Icgari non potcft,tcxt.dl mira-' 
bilisin I.ciim quida.C.dc lcga.attcntoV cj> ab harrrdc 
lcgatarijpotcft lct^ari, vtd.^.itaq;. pcr quod v=dvbat 
ttia pofT- ab ifto legari. Et ratio d.l. cum quida. po- 
nittjr p Bar. in I.qui fundu.jT.qui lilios. fF.id I.Fal.ta. 
mcn ii omncs rationcs qu.T a do^f^oribiis dantur,bc- 
nc confidcrcntur,vix vna fola ftarcpoflVt.Imo dicic 
Rjph.Cuma.ind.jr.qui filios , rj» nunqua vidit ratio- 
ncmcuidcntcmad diftij text & Pau.in d.l.cum qui- 
d.'i.dicit , tj> li fns cfTctdiccrc , impcrator ibi loquutus 
fiiitcx fuocapitcexcufaturtn pcrl.noomniu. fF.de 
Icgi.fcd roncludcndu cft fattc ab authoritate, cj> pa- 
tcr a filio cxhircdato cui Icgauit fni aliquid rcli- 
quitpptcftlegarc.l.coharredi.^.cum filiat.lFLde vulg. 
& pupil.non autc ab cius fubftituto , ctiam in tcfta- 
mcncomilitis.ljnilcs ita.f .li miles.fF.dc tcft.mili. ii- 
cet rcgula comunis fit : <j> vbi poflu ab atiquolcgare, 
code modo poffumus ab ciiis fubftituto.l. fi fuetit.f. 




fuis polTclTionibus ad coIIcdas,nec alia oncra laica- 
lia.l.placct.C.de facrofan.eccle. & plcnc Panoran c. 
non minus,& c.aductfus.dc immu.ccclc.& in c.fude 
viu & honcfta.clcri.& tcx.inc.j.& c.clericos.deim- 
mu.ccclc.lib.vj.tamcntcftator Icgando ccctelixali- 
qua dc fuis poircflionibusdifponcrc pol]ct,(j> pro il- 
la foluerc tcn. amr collcftas & cxtcra ciuitatis onm 
ad qux cxt ri laici tcncntur, vt lingularitcrconfutuit 
Pctr. dc Anch. conf. ccxviij.incip.dubium facit in 
prxditfia quxftione.vbi hoc efTe vcrum probat opti- 
mis rationibus. Dc quo qualiter intclligantur videa- 
tis Eclyn.in cecclcfia fandx Marix. dc conftitutio- 
nibus.xxiitj.col.ver.quint6 quxro.Et prifcrtim ifta: 
quiaque ceftator honorauit aliquid ci relinquendo, 
j>qtcft ccia onerarc, & ei onus pcrpetuum imponcre, 
prout hic fccit Riynutius: qui AJieftacius filiamhf 
rcdem vniucrf ilcm inltituca & fic honoraca oncra- 
uil reftituere hxrcditatc , fi abfquclibcrismoreretur. 
*7 tcjuod fieri potcft dciurc,nifiin fcquccibus cafibus. 
Prim6,vbi quis honoratus non cflct commodo pecu 
niariojfcd alio comodo no pccuni.irio, vtpuca, quia 
tcftacor libircatc rctiquilTctfcnio fuo. Namlicctli- 
bcrtas in qua fcruus Iionoratus fuit ht maxima , imo 
inxflimabili$.inftir,q & ex quib.cau.manu.non pof- 



tcr rdiquifTcttitu.Icg3ii. feciis fi titulo h.crediiario, 
puta patcr filium cxhxrrdauit impubcrc.& cxtrancii 
inifituit hircdcm : dcindefilium cxhxrcdacu fubfti- 
tuttcxtMneohxrediinftituto: exinde fiHo pupilla- 
ritcrfubfticuit. Namhoc cafu Irgari polTct nonfo- 
lum a filio.fcd ctiam ah cius fubllituto.tcx.cft folcn- 
nisin d.I. qui fundum..f .qui filios. quxeft fingularis 
fccundum Angc.& Modc rnos.in d.l.cum qui'fa.Sc- 
cond6limitatur,nifi ipfc fubftitutus impubtriscxhx 
rcdntifuilTctctiaminftitutus apatreincius teftame- 
to:quiatunctali$ fubftituttis tcncrc tur ad lcgatarc- 
Iidlaint3bulispupilla1ibus.text.cft not.in l.in ratio- 
nc.la j.jf .fi.fF.ad Icg. Falc. fccundum Bald. & Fulco. 
in d.I. cum quidam. Qupd cft verum , ctiam fi talis 
fubftitutus inlfitutioncm patris rcpudia iTct. tcxr. cft 
fincularis fccun^um cIod^o.ibi,in l.fi filius qui patri. 
in vIti.rcfronfo.tF.de vulg.& pupil.intdligcdo quod 
ibi filiusfjcratexhxrcdatus.prout ibi intellcxit Bart. 
circa fin.ij.col.quod reputatfingularc ibi Imo.intcl- 
tigcndo fccundum t. fi. tf. dc lcgaciij. Tcrti6 limita- 
tur dtda rcgula d. I. cumquidam. in cxhxrcdatione 
filij mala mcntc facl.?,prouc ibi fonat vcrba tcx.dum 
dicic cxhxrcdacionis iniuriam : fccus fi bona mcntc, 
& adprouifioncm filij iuxtal.muttinon notx caufa. 



funt./.fi.Tamc quia comocium non continct pccu-' ff.de libe.& pofth.Quia co cafu Icgari poffct ab c ius 
niariii ,grauari no potcftlcgaconcc fidcicomilTo, vt fubftituto,cum tuncccflfct ocfium cxhxredationi», 
d.l.planc.la ij.^. fi.lF.de lcga.j. Etidc vbidebitoripi- quodvtibi dicit Alcx. fuitcaufa& ratio illiusdcci- 
gnus liberatur: quiaremifsio pignoris comoJum no fionis.itcm not. dicit loan.Fab.in f. non foliim. vbi 
continctpccuniarium.I.fi pignus. fF.qux in fi-au.crc- jo hocclariiistcnct Ang.inftit-dcpupil.fubftic. t Tcr- 
di.cumex hoc dcbicu no vidcaturn micti.I. poftqua. tiofallitrcgula noftra in collationc bcneficiorum & 
ft".de pac.Vidcatis l.fi mulic r.^ . fcd ii habcci.vbi Bar. corum dationc in titulum, quia licct confi-rcns clcii- 
vcrf.oppo.cj> a lcgitario.fF.de leg.iij.& I.Titius. fF.dc co bencficium ipfum clcricum honorct , tamc ipfum 
operis liberto. & eaJc ratioe idcm clTct in legato rci oncrarc non potcft : quia collatio bencficiorumde- 
ccrtx puri dcbitx pcr dcbitorc teflamcnto crcdito- bct pura ciTc & fimptcx fine cuiufcunquc oncris nc- 

dum 
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dum u-mporatis, fcd ctiam fpiritualis adiedtione. c. mra regnum comraorantcs abfportarc: rcdit^flifque 
fignificafti.de pracbcn.vbi non valct ncc adiici potcft & cmofumcntaomniain vfusfuos particularcs ( rc- 
onusquotidie miiram cclebrandi incollat oncccctc- parationibus ccclcfiarum in tcrram fcrc proftrata- 
fiz vacantis adic^um.quod qualiter intcllig;itur, vi- rum,horpita!itate& cxtcTis opcribus ih.iriiatis po(l- 
5* deatis ibi per glo. & P anor. t Pariter licct tligentcs pofiits & omiflis ) cDnutncrc. & cum bcneficia in- 
lionorcnt cIcctu cligt ndo ipfum , tamcn ci non pof- tcrdutn acccptabant , ne dc pluralitatc exccfiiui rc- 
/unt onus impoocrc didi aliquid tcmporale ncc fpi- prclicndcrcntur, illa ad pcnfioncm animam (]uac (re- 
ritiule.imo talis eledio ciTct (imoniaca.ccs parte.l. quentius ad valorem rcdituum bcncfici) a(cendcbat« 
j.dc offi.delcg.de cuius intvllcdtu ibipergl.Baiba.& alteri confc rri prqcurjbant : qui podcl vndc Viue- 
Fcly.in cap.ad audientia.l. ij.iij.rol.dcrcfcrip.£t ho rct non habcns , curam animarum &: diuinumofTi- 
dte pcr decretti ccncralis conci!ij Balilien. incipiens. ciu dcrcrcbat,&: cardinali pcnfionario mortuo alius 
ficut in con(trucda.eIigentes elk nt pt riuri , i]iii iurat cardinalis pt nfionem prxdid.im (ibi confcrri pcte- 
noncligercd.irioneautpromif$ionoalicuiusrci tcm- bat : cjjpcdiripque nulla nut vix aliqua ficbat dcept- 
poraIts:& idcm fpirituaii$,f>.cundu glo.ibi.Et ita Hiit fcopatibos & bcncficiis maioribus in cuna komana, 
ctiamordinaiumpcrbcatu Ludouicum regcm Fra- fincrctcntionc pt-nfionis annuxpro intencncmen- 
CQTumper fuam fadam Pariliis prai^maticam fm- toalicuiuscardiiialis, vcl alterius papx autcardina- 
dionem Anno domini M.ccxxviij. vbi in v. aniculo iium familiaris : co modo ecctefias rcgni tributarias 
iicdicitur: Itcm cxa^ioncs & oncra grauifsima pc- rcddcndo contra incntem & intcntioncmprxdcccf- 
cuniarum pcr curiam Romana cccltfix rccni noftri forum Francix rcgum, & aliorum qui ccclcfi^s fun- 
impolitas vel impofita,quibusre;;num mifcrabiliter daucTani&dotauerant,nouosfundatorcsa fuispiii 
depaupcratum extirit, fiuc euam imponedas aut im- mcnribus rctrahcndo in tctius rcgni ruinam & tota- 
ponenda lcuari & exigi nullatcnus volumus,nifi dun l.cm dcform3tioncm,ac vniucrfitatum & grneralium 
taxat pro rationabili pia ac vrgcri(sima caufa vcl in- Audiorum,nccnon in cis doccnrium, & (tudcnri jm, 
euitabiliru:ccfsitate,acdcfpontanco& exprclToco- qui Frudus& palmites prcriofos prx cxtc ris ftudiis 
fenfu nolUo , & ipfiusccclcfix rcgni nodri.hxcibi; vbiqued<frundunt,& in quibusrcgnum Francix cx- 
Exqua ordinatione clari rcfultat , quod fi de fado tcris prxceIIit,dcftruSioncm & pcrtlirioncm. Qtm- 
perpapamonus imponcretur > cxigi non dcbct , nifi bus ac caufis & pluribus aliis rarionibus pius rcx 
duoconcurrant.prim6, qu6dcxiultacauf3,vtinfi-a motus,matura fuorum confanguincorum & rcgni 
dicam.fccundo ,qu6ddeconfcnfuregi$cuius intcr- procerum fuiquemagni c6filijhabita& rcitcratade- 

cft,tan^]uam ccdcfiarum ponrific:ilium fundatoris» Iibcratione,tot & taiiris fcandalit ac pcriculis (ubue- 

vt videbiris,taleonu$ impofitu fiicrit , quod illi one- nire Vt tcncbatur& prouidcrc cupicns,attcnd(^nfque 

ri ccclcfia Gallicanaaiamconfcnfcrit, & quod cx^ qu6d dominus noftcr I f s v s Chrirus ecclefiam 

prclle confcnfcrit:& fic taciturnitas aut difhmulatioi fponfam fuam tanta voluit libcnatc gaud >rc, vt nul- 

vcl patienria non faflicerct. Imo mandat bcatus Lu- lius vtilitatis obtentu fubiici dcbcat fcruituti , afFe- 

douic.ibi, in fin.contr.ifaciente$ puniritalitcrquod dansaiam ecclcfias regni fui pcr viros ccctefiafri- 

31 cxteristranfcatin cxcmplum. t Siiliilitcr non polkt cosquarumdcfcnfor&pugilexiftc-regloriabatur, iri 

collator bcncfici j libi vel alteri retincre a collationa- pacis & tranquillitatis foedcrc ac libenate & fi-achc 

rio pcrcuhonorato.nrcaflignarcparttm fi-uftuum fia prop.igari,ctiam cccicfiis & vitos ecckfiafticos 

per modum quotx : quia hocciTctlcindcrc bencfi- atalibus indi6ionibus& nouitatibusindchitis prx-^ 

cium : quod hiit pcr concilium Turoncn. prohibi- ftruarc; Exfuacerufcictia authoritv^ |ue rcgia or- 

tum.capit. rrtaioribus. dc prxbcnd. Nc-c ctiam pcr dinauit & mandauit , omncs pcfioncs & cftcra quj- 

inodumtotit3tis,ntli proutdccidiiurincapit. fipro- quconcraecckfiisrcgni in fauorcm cardii alium & 

ptertuadcbita.dcrefcri{>.lib.vj.nccpermoduquan> aliorum quoruncunqUc impofita ad n anum fuarri 

ritatis. t cum bencficia confcrri dcbeant finc dimi- regiam poni , & dc illis & eccleliarum fi u<ftibus ec- 

nurione.cap.j.vtccclcfiaUicabcnefi. finc diminutio. clcliasreparari, numerum clcricorum& rcligioforfl 

conferen. Vnde non polTunt bencficiis eriam vacan- olim confuetum, tunc vcro prxmi^Tonim obttntu di 

tibus pr<r fcrtim cpifcopatibus & dignitatibus ponti- minutum rcponi,tiTque de viftu fufScitri, & diuino 

ficaiibus penfioncs annux iinponi qu::ntuncunque ofHcipintcndercprouidcri,& hofpitalitjtcmic cx- 

fucrint prxlati in fuis prouifionibus honorari. cap.iji tcra charitaus dpcra in locis confunis fieri po^Tcnt. 

de fupplcn.nrylig.prxlato.cap. ciim clcrici.dc pad. Ordinauitque,xortnam antiquorum canonum infc- 

cap.tua nos. dc iureiurindo. iunda glof. j. ibi in vcr- qucndo , h^uilus ccck fiarum regni fui in trcs foliini 

bo,quodam iure.capit.cum Bcnhoiuus,de rc iudica. partesacxterd fore diuidcndos modo & form.iiri 

capit.Paftoralis.de his quz fiunt i prxla. cap. pcruc- cadc ordinatione conicnri$,ita q, tcrria par$ in cccle 

nit.cap.fignificauit.cum glo.c.ip.grauis.& cap.quan- fix rcpararioncm conucrtatur pct- ccrtos commiUa- 

t6.decenfibus.&c3pit. fin.dcrerum permuta. Qupd rios, quiin hocnegotio vacaniesfoIoviSu contcnj 

optimc feruatur in prcfcnti rcgno Francix , in quo ri itipcndia alia non pcrcipiant , vt ibi dicitur , quod 

exprcllam habcmus de hoc ordinationcm rcgiam male fcruatur. quxfundamcntumfumpfitex tcxr.io 

Caroli (cxri proaui domini noftri Rcgis moJcrni e- can,decreuimus.xx)6.j.ibii ab cpifcopis autem tchia 

dita die fcxto Odobris, Anno domini M. ccdxxxv. cx omnibus accipiatur,&c.& argu.text.in l.ne fplcn- 
&fuiregnl fcito, qui vidcns & plcnc cerdficatus ^^"'didifsimx. C. ac operibuspubli. [ De quo Matth. 

Cardinalc-sinexCcfliuonumcro tunc cxiftehtcs mul- Boffusin iij.panc,cpil\ola xcvij.incip. Mcbcncuo- 

ta bencficia in regno & cxtra , tam cpifcopatus, ab- lcnua.Ad cpifcopnm Viccntinum fcnbcns: Dos,in- 

batias,prioratus,im6 ctiam infcriora bcneticia etiam quit , quam opulcntifrimam ribi facra tui vnius viri 

claulkalia , elccmofynarias , Icprofarias & orpha- vxor ecclefit pinguis& pulcherrinu ifta:non ad pro 

notrophni , & hofpitalia ac dignit.itcs maiorcsin fuftonem& pompameftribi fumcnda , fcd ncqueiij 

cathcdralibus & colicgiatis ecciciiis dictim acccpta- propinquoituos,quX prima cicricorum improbita 

re fic obtincre > & quicquid indc habcrc potcrant. » imo racrilcgiam cA, prodigcnda : qux «nim coHigi^ 
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atq; rcponis,&: qaic<fuid pcnfitatur tibi pccuniz, no blado & vino fupcr frudibus intcrim vltra folttum 

tua atittibi crcilita :t1itcrfunt > qu^m fidcli miniftro notoric fufficicnicm pcicipicnda, quia nihil prodcf- 

his militiNus dirpcnfando,vtcam tu primam partcm fct muros rcflaurarc, & diuinum fcruitium rclincjuc- 

accipias,quzfu(lcntarctcipfum,& honcftii ac t^ode rcySc aKmcca (inc quibus fcruitiu ficri non potcft pcc 
ratam tuam fiimiliam^cccntcr poflitatq; fru£;alitcr. J4 continuari. + Proprium cnim rcputft, vtipfi& co- 

Pjrsfctunfla& lar^ior fitpaupcru Cliritii, quorum rumofhciarij dcccckfiaru rcparationc fc intromit- 

partcscpifcopi rc&edicuntur,fit orphanorum,nt vi tant,cum fcriptum fit io can.fi.xcvj.diflin.buni prin 



duarum.fit incarccratoru & captiuoru & indi^cntiu 
coru quos fortuna doprcHlt vcrccundiiq; conmndit. 
Tcrtia in Dci tcpla fulcicnda nc ruant , & curada nc 
fqualcant.impendcnda crit& crogada : vt ipfc noftri 
maenus facri iuris intrrprcs & viroru prudctiflimus 
& fanz opin.&c. R^liduu didz cpiilolz addidifu- 
fir vcTbo,(^x/x»rtmntmfHt ty^ileU.\n primo fucccf- 
iionum ab intcft.arti. & j.dccifio. An ccclcfia tcncre 
poflit bona teporalia,vbi vidc.lQiiz quidc iura pra 

aii 

ccclcfiz hbrica alibi dc-puti.turlola qua 
fo.cu tribusfcqucntibus. xij.q.ij. quia dctcrtia panc 
erattradirioanriqua & confiliii vniucrfalis ccclcliz 
in difto c. dccrcuimus. iuri ciuili conformc in dida 
l.nc fplcndidiAime.prout ccdcfia & rcfpublica zqui 
parancur.in I.fi.C.dc facrofancxccIc.( Additio. jHac 
ordinationcm repcrictisin regiftro ordinationu ca- 
mcrz inquzftarum parlamcnu Tololjf, ful.xciiij.de 
quo plura fucrunt ha(5icnus prolata arrcfVa in parh- 
mcntoTolofz: & intcr cattcra arrcflum quo fiiit di- 
ftum dic xxii j.Iunij,anno domini M. cccclxxxvj. q» 
tertia parsfru^Suuin archicpifcopatus Auxisconucr- 
tcrctur annis finpilis in cccJcfiz rcparatione.& arre- 
ftumquo idcm fuit dicSum por candcm curiamde 
fruftibus cpifcopatus Lcftoren. anno domini M. 
cccclxxxvij. in menfc *** &eriamdefru&ibusar- 
chicpifcopatusTolofanidie vj. Aprilisannodomi- 
ni M.cccclxxxviij.antc Pafcha. di£ta infcquendo Ca- 
roli fcxti ordinarioncm.de quo Gagui.candcm ordi- 
narioncm fuccindc complcdicnj.libr. ix. cap.iij. fic 
dicit:Pcrid tcmpus fcdcntcapud Aucnionem Inno- 
ccntio vij.qui raram^nifi cx Franciz rcgno obcdicn- 
riam crat confecutus , & cardinalcs xxx. ordinauc- 
rat, quibus ^randis fumptus opus cffct , fandi diui 
Nichafij Rhcmcnfii abbatc in Franciam mifio dimi 
diam omnium ccclcfiarii partcm cxigcrc conabatur. 
Cui ccrpto fcholaftici acadcniiz Parificn.rcftiterut, 
mifsis ad Carolum oratoribu$,qui pontificis cdidii 
non zquumciri. pcrfuadcrcnt. Audica fcholafticorik 
qucrela,rcx ciportari rcgno pccuniam vctat , & cc- 
clcfiarum proucntus in trcspartcsdiftribui iubct,vna 
in ecclcfiarum inftauririoncm,altcram, difiolucndis 
carum obligationibus & drbilis. Tcrriam quotidia- 
nis miniftrorum vfibus affignauit. Simulquc dc his 
rcbus Amoldum Corbium ad pontificem Icgat.Pon 
tifcx autem cdidi penitcns abcxaaioncdcftitit. hzc 
ille. Ex quo tcmporc ofiiciariij rcgij dc przdictis 
rcparatioAibus ac prouifione circa diuinum fcrui- 
tium contra clcricos & przlatos , ac huius prztcxtu 
de pcrpetuis vicariis parochialium ccclcfiarum au- 
gcnda portione cognitioncm rccepcrunt. ( Additio.) 
Etmcftantcconfiiiarioincuria parlamcnti Burdc- 
galzanno domini M.cccccij. inltanu vicariopcrpc- 
tuo ecdcfiz parochialis de Caumonte diceccfis 
* ♦ ♦ contra priorcm diftz ecclcfiz dc cxiguitate 



cipis c(Tc & n ligiofi ccctcfias contritas atquc cucifas 
rcftaurarc,nouarquczdific3rc.& in cap.licutcxccllj 
ria xxiij.q.iiij.propc fin.diciturt^cxccllenria princi- 
pumapud crcatorcm niaiori gloria proficcrc no po- 
tcft,qua fi pcrcimdifpcrfiruccclcliaru potucritfo- 
cietas reftaurari.Qiipd a loiadc Ifraclita regc habuc- 
runt,qui ncgligcntiam vidcns f icerdotum capus rc- 
diribustcmpli authoritatc fua ipfum rcparaii fccit. 
iiij.Rcgum xij.cap.& xxij.c.& ij.Paraiip.xxiiij.Co- 



icatur& obfcruanturin przfeiiti regno , licct pro jjgcre t profiftofacerc & rcparare ecclcfias ac tcli- 
:clcfiz fabrica alibi dcputcturfola quarta.c.conccf- ^onem cxcqui cft mixti fori pcrtincns ncdum ponri- 

ticibu$,ff d f riam principi fcculari pcr tcxt.in l.hxre- 
ditas.in h.ff.dc pcu.hzrc. facit l.fi in aliqua. Ae o f- s 
ctia ficras.ff. dc oOi. procon. vbi hoc principi pcrri- 
nct,& fuismaioribusofiiciariis, qualcsfuncprocon- 
fulcs & przfcdi prztorio ipfum reprzfcntantc$.Pr{- 
tcrca dicit tcx.in cap.jjiefcde vacan.aliquid innouc- 
tur.Q, rcx cii proccribus rcgni multii potcft & opcra 
turcirca ftatii ccclcfiz rcformidum. Habcmusinfu- 
pcr tex.apcrtii in can. filiis vcl acpotibus. xvj. q. vij. 
vbi przlaC'sdifsipantibusbonaccclcfiz,adiripotcft 
dignitasrcgia :quctcx.fummc pondcrauit dominus 
przfidens primusLaurcri adhuc vita &ucs in fuo tra- 
aa.de cafibusin quibus iudcx fccularis inpcrfonis 
clcricoru potcftatcm habct. Or no potclt ctlc maior 
difsipat o przlatorit, quam rcditus pcrcipcrc& cccle 
fiam ruina labcntc & fcrc in tcrra profbrata dcridr- 
re.Siergode repararionc ccclefiarii rcx fcintromit- 
tcrc potcft,nulIi dubium,quin omnia poffit rcpcllc- 
rc,prohiberc,& tollcrc: cxquibusruina ccclefiarutn 
procc-dit,arg.I,orario. ff.de fpofa.vtfunt pcfioncs & 
cztcra oncra quz pro voluntatc&ambitionealiquo 
rum coftituunturrquz caufa funt, & pcr quas pcruc- 
niturad ruinam ipfarum ccclcfiarum. Ob quod & 
nonimmcrito vidcmus rcgem & cius officiariosdc 
talibus fc introm ttcrcjcocnirioncm & cxccutioncm 
capere,cum foa intcrfit talia oncra ccclcfiis regni fui 
nonimponi :cxquo chcfaurus rcgoiin cxtcrasmi- 
grat & afportatur nationcs & rcgioncs,diuinum mi. 
noratur ofticiumicura animarum proptcr ecclefiarii 
p.iuptTtatcm negligitur,ecclcfiz proftrantur.Nccno 
conringcret, vtcorundem regni& Dclphinatusde- 
prcllo ficcrdorio, cxhauftd(^; thefauro regnii ipfum 
rcddcretur dcbilius in aducrfis. Qnz ratio fummc 
fuitpcrrcgcm & ccclcliam Gallicanam pondcrau ia 
congregationc gcncrali Bituris per Carolumfcpri- 
mum cclcbrata:dum dccrcta concilij Bafilicn.fueruc 
pcr fandionctn pragmaticam acceptara ,& intcror- 
dinarioncs tegias dcfcripta, & rcgiftraca ac incorpo- 
rata dic vij.mcfis lulij,anno domini M. ccccxxxviij. 
fuiq;rcgni xvj. vt vidcri potcft pcrtcxt.didiprag- 
mati..~z p.iulo antcprimum dccrnu. dc authoricate 
potcfta. facrorum concilioiii. Qupnia intcrcft rcgis 
fubditos habcre Iocupktcs,in Auth.vt iud. finc quo- 
quofutfra.J>.rogitatioA in Auch.dcha:re.& Falc.ia 

fiorrionisci dari folitz : quz non fufficicbatprofui j6princip. t Idco nullum onus imponi potcftcciani 
iiftentationein cura anim.irum rcgcnda & iurium pcr papa fupcrbencficiis & dignicacibusrcgni, quo-. 
cpifcopalium folurione , f)jitepifcopocagfa remiifa cunqucritulovclnomiticopusilludnuncup«ur,aut 
procongruaporrionctaxanda.iuxtacaplt.j.dcprz- ex quacunquccaufa vcl colorc & occafionc dircdi 
bcnd.libr. vj; Sed per curiam fuitcidata prouifio^a vd indircfte , etiam prztcxm cuiufuis confuctu- 

dinisy 
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lisconrcnfiK ycl penftoms przAatlo proptcr ccnfii- 
r.i$ non prxiiHjcat,vt plenc confiJuit Lu.l.Ro.con- 
ril.cccIxix.tncip.Circa primu propontz confultacio- 
ni$.iij col. vcrf.cumicitur. Ncc p cfilt cx taliguan- 
tumcutK]; cotinuita poflcfsioncrolucndi , pcnhona- 
riusaliquam pri tcndcrc poflcrsioncm (ibi folucndi 
in fjturum,obllantcmctu ccnfurarum.EtCquod plu* 
cft)(i ccnfuti non dTi nt , obllantc dccrrtoirritante 
ibi p- rconfiiium Bafiticnfc polito:quod omnis infe- 
fla c (lct folutio & pcnftonc cxigcndi po(Vcrsio,3dc6 
cji nullii parcrct pcn(ionario rcmcdiii poflciioriumf 
li cius pr.rtcnr3 pojTcfijo turbarctur vcl intcrrumpc- 
rttur,f<.cundu Ilotam (in^ilaritcrin nouis, dccilio- 
nibus fupcrhocfjttis fcn cius procurator aircOum 59 ncxvj.incip.Si contra ancnicm. t vbi dccrctum irri- 
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din<!^priuilc(;ij,vcl (latuti. £t (1 cotra fiat, totum ir- 
ritam rrit.Maximc pcrdccifioncm Archi.inc. Iciflis. 
Ixiij.diU.voIcntis rcj^cs crtc patronos omniu ^ontifi- 
caliumccclcitaru, in quoru prxiudiciu onus imponi 
no potcft,pcr ca qu,r dixi in vcrbo,c^r.tw**» nemin 
«yfdeU. llt hodic cft tcx. clarus in dccrcto dc .nnn.iiis 
indida liuius regni pragmatica fanAionc rcgiftrato. 
incip.ft.ituitlvrcfandafynodu$. vbiglo. in vcrbo, 
cxigatur. rcfcrtbcarumLudouicum plurcfquc alios 
Vrancorum rcgcs.talia oncra vctuidc, S< i rcgno cx- 
tirpadc, & Carolum v. arrcftum parlamcnri contra 
B.-ncdt(ftu xiij.obtinuilT-.Et Ludouic. xj.didi bcati 
Ludouici & aliorum pr^i-ccdonim vi(isonItn,uio 



Pariiiis obtimiit dic xvij.Fcbni.irii, anno domini M 
cccclxiij. Qiiocuriavoc.itisp'ur.bu$ prxliti^ nobi- 
Kbus,&c6liiij retiisconiiliariis, di(i:tas ordinattoiKS 
infcqucndoprohibuit lalia & (imilia onrra,qusca vi« 
rifcccleliaflicis Icuab.intur prr colhdorcs apoftcli- 
C05 in Fracia lcu.iri, ac lingulisdicli rcsni oiiiciariis 
eomiiTum&mandatu quatcnusdirt.im curir ordi- 
nationcmtcncrcnt, &ab omniSus cuftodfrifnccrcnt 
incrjcufsc. (.\dditio.)Dc<iuosrrf fto vidcrc potcllis 
inrct^tllro rcgiarum orJJnitionum fa'Tirr.T inqu.T- 



rans pap.T vd conftitutionis, ncdum aftrcit litulum, 
il-d ctiimpolKfsioncm.vt omni carcat iiiri$ aJminj- 
culo.ldcm tcnct Dominicusinc.ij.vtlit.pcndt'n.lik 
vj.Ncc ligaiit ccnfunctimo funt tpfo fafto nulla: , fc- 
cundum g'o.fiipcr vcrbr,ccnfiirx. allcgato tiiulode 
annatispcrtcx.ibi,in jf.itcm li cxnunc. Etiam (i fiil- 
minat^ clTcntin cafu pcrmiifopcralium quam ordi- 
narium in propria diccccfl, vbt fitum cft b. ncficium 
penfion.itu,pcr tcx.ibi in jf .itc q> rationc.vbi in cafu 
pcrtnifr^i cxigcndi pcniioncm vclalia iuftaoncra* 



ftarum pntlimcmi Tolafr.roI.clj.& f jl.clxix. Non non potcft ad folucndum quis cogi pcr alium quim 
" ■ ' ' • - ' ■■ ntumordinarium.Etii coa<?tioHcrctpcraIium,clVct 

abufus proptcr iuri.Odidionis & potcliatisdcfcdium. 
Ei fic procdius nO v.ilcrct,ncc ccnfura lig.irct.vt ibi. 
Vndctalcs opprcfsioncs& cccl^-iiarum grauaniini 
poilct vnuf»|uifi}U'.' authorttatc propria rcpcllcrc& 
tolIerc,prxfcrtim ciim illi qui pc'(ioncs& alia impo- 
nuntgrauamina, nullu fupralc habcnc fupcriorcm« 
ncc grauamcn tollcrc volunt , imo illud cxigunt , & 
folucre cogunt. Quo cafu ccilantc iudicio ac iuftiiia 



enimpotcif: in follarioncbfn-ficiorfi aut biillarum 
expeditioni-' pelio fupcr bencticio imponi, n - c aliud 
onus,imb (tnc diminutionc confcnidtbft.dicto c.vt 
noftrum.vt ecclcfiafti.brncti. (ine diminut^onc cof»;- 
rantur.Et ii pcnfio alicui imponcn tiir (ine iutfa raM- 
ra,non valer« quo I aftum cllct,nhOante di cicto ir- 
ritantein alk-gato decretodc annatis cot -nto, qnod 
ctiam pcnfioncs comprehcndit, ci^m flttn '•i^ cadcm 
ratio,lcilicctoncris ecclciiar & pcrinili (tmon'x, fc- 



cundum glolT.illiiis dccrcti, & dccsuiis fupcrvcrbo, ciuili & politica , locum habet authotitate propria. 

litcrarum. Altas facilitcr lirrct fi-aus lcgi & r onliHo Sihc manusrcgia, qua olim aftioncs & dtfcndoncs 

dcrcad rcm: quia loco annatx c6lHtucrcturpcn(fo: cxcrccbantur, & iujfitiarcddchatur. I. ij.ft. dcorigi. 

& vbi papa profc vctantc,& obifantcdecrtto non iur.Ei plcnc Bar.in l.j.& I.fi alius.jl.bcllifsimc.iuda 

mincnt tain.alicui cnrdin.ifi .aut fimiliari rctin''- g!o.fupcrvcrbo,cxmagna.fF.quod viautcljm. Scd 

rct & af signarct , Icgem firaudando dc porfbna a i quia in »ktcndcndo authorit.itc propria fcandalum 

quod pcrfonamcontra I. fraus. iunda glo.ft-' dc Ic- gincrari forfiun polVtttConfuItiiis vifumfuitauiho 

ci. Ad tollendu pcrdccrct'i fiit omit quodcuno; ritat • tcgia & manufeculari publ'cahxc omnia ficri, 

hibitum pcr generalcm cl.iufultm f iucntem, ib: aut talcsq; opprcfsioncs dcpcllcrc.argu.l.no cft fingulis. 

quocum: ; alio tinilo colon- vcl nomin;- , aut qniii'$ ff.dc n.gu.iur.Quia qux fi^ ri pofTunt authoritatc prq 

alia cauf3,vcl occafionr, dircftc vel indiirrtO &c.Et pria finc iudicc, multbfortius cxpcdiri poiluntpcr 

Ci antcqua bcncficium imp'tnns, bull.is h?l>etr po- iudtccm licet incompctcntcm.fccundum glo.quam 

tueritta!iprnfioniconfcnfcr!t,vcl altciion ri , prx- omncs fcquuntur fupcr vcrbo, in traniitu.inftit. dc 
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fumiturcoiftushoc fcciiTc ttmoreperdcndib.ncfi- 
cium , aut dif^Tcndi fuam expeditioncm. Quo cafu 
confcnfus ei non prximlicat, q'ia(i iuflo m rtu ext')r- 
tii$:& ficinlil>t rtatis & fuiiuiispofTft^sionc tuvbittir 
pcrtex..id hoc not.in c.cri vcnitVent.d ■ inftir.quia re- 
tincr^ :»Iicui inftrumcta fui natu$»rft ciinf rrc iHftu 
mctu.I.ilHquidc.tf.ij.^V.quod inf^t.cau.qui dicitur ma 
ximusm*tus,vtibi. tCaufa atitcimponendi pcnfio- 



libcrti. jF. mulds autcm modis. vcrii. fcrui. Tamcn in 
cafunofh-orexcftiudcx copctcnsad talcsrcpcllcn- 
duin .indcbitas cxa<3:ones,fcu vcxationcs, & fciuitu- 
t< s ab ccddia: qux contra rcpulas & fanftorum pj- 
trnm dccrcta imponuntur finc caufa Icgitima:foIum 
vt cardinalcsqni iot& tantisabundantt.tmin rcgno 
quam cxtra bencficiisdcccntius ftatum iuum int( r- 
ccnere pdfsint.Et pro coopcricndo vnu altarc, aliud 



* ncmf'iriperininftactrctur,llnoc5ccrnat vtt'itatem vclplura difcotjpctire : qtiod non cftdcmcmcncc 

ccclcfir.cui p nfioimponitur,quafi fincc ir.-fa impo int^ntionc Dci nec papx clauc.non crnntc rcgrntis. 

fiu vidcatonquod ficri no potcll,& fi •aftil cttct. Et Qui fi hxccotra facra gtncralium concilinrum fuo- 

(quod ptuscft) fi piffiofinccaufa aut iniufta mi tu cc rum prxdcccfforumq; dccrcta pcrmifcrit,tractus prg 

furari"i vcl aliasfoluta ctiam pcr plurcs annos fiiifVct, fomitur im6coaftu$ importunitate pctcntium.l. j & 

ccrte folucnti non pofftt in futuru prx-udicarr, quia l.ij Cdc pctit.bono.fubla.lib.x.Et lic non vakt. Or 

j8 omnia pcr metiim fafta vidctur,tciim ccnfura ccclc- qui contra rcgulas & difciplinam ccdeiix agunt , ri- 

fiaftica fcu excomu.iuftifsimum inducat mctu, quo- pore principum contcrantur,qui a potcntibus vi op- 

tics fmur vcl infcrri comminatiirex ciufa iniufta fe- prcffis auxilium prxbrrc dcbcnt, diciitcx. xxiij. q.v. 

cundum Panor.in c.olim.1. iij. uc rcfti.fpo. & in cafu c.princ'pe$ fcnili.&c. rcgum oflicium.vbi glo. cafus 

nofbro firrtur vclcominatur cxcaufa tniufta,per iura ponit fcptcm,in quibu$laici iurifdiclioncm habct in 

& conciliam gcncralc prohibita, vrvidrtis. & fic ta- clcricos & viros cccldiatUcos.Factc glo.in prin.in c. 

Tom. 2. ii tua« 
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tU3.dcdeci.& c.clcricu.x j.q.j?Nec cft nouuni,Q> pro 
griuimine ccclcinrum rccurrJtur ad rcgem:quia 
cum tcm;>orc Philippi pulchri Fnncorum rcgis a 
fummo pontifice Clemrntcquinio > tcclcfii graua- 
rcntur,ad regcm rccurfumcft.DcquoGaguinuslib. 
v;j.c.Mj.licdictt:A quoaia Clcmcnti.- dum cx Lugdu 
no Burdcgalim pctii, tam maqnis impcnlis ecclcfix 
graaatx fcruntur,vt indc ad Philippum eraucs admo 
dum qucrcl* dclatx funt &c. Vt tx poft ad Carolu 
fcxtum dclatzftierunt, vt fupri vidiftis. E: maximc 
poteft hodicrcxdctalibuscognicioncm cap.rc: vifo 
c^ulia onera quocunq; nomincappclIcntur& nun- 
cupcntur,&: quicunq; cx caufa vcl occifionc dirc£>e 
vci indiredc fub colorc ftatuti,priuilcgij, xat cofue- 
tud.indida : funttenore difti dccrcti dcannatispcr 
confilium gcneralccumdccrctoirritanti rcprobita, 
& nominatim ctiam papx intcrdicta: cuius dccreti & 
aliorum ruit& eft rex pcr concilium djpuiatuscxe- 
40 cutor. tEt ncmodubitni papam vcl concilium genc- 
rak vniucrftlis ecclcfix,laicis ctiam fpiiicualia com- 
mirierc po(r.".c.d-cernimu$.vbi bona glo.dciudic.& 
in d.T.tua.dcdeci.Etprxtcrca funttalia oncra cotra 
libcrtatrs & priuilcgia ccclcfi^ Gallican^.rcgis&re- 
gni:<j<iorum interclKvt fupra vidiftis, quod patL-ntcr 
dirmonftratecxt.in alleg.decrv to dc annatis. f. voluit 
tamcn.vcr.Item tj> huiufmodi fubuctio &c.Sinc qua- 
rum libertatum priiudicio, cotunc& illotantum 
cafu, pcrmilVamhiit Eui;cnio pipxquarto onus cxi- 
pi ab ccclcfiis Francix.Vnd-cum ibitalia priuilcgia 
& liHertJtcs ecclcfi; Gillican.r:& in cafu nortro pro 
prio fcilicct contra oncti cuiufcunque nominis & ti- 
tuli,autquocunq; colorc narrcntur & cxprimantur, 
alia non indiqct probationc,cu fintco modo in cor- 
pore iuris, fcilicct lcj^um ic conftitutionum Francix 
incorporata:& pcrtotam co;»regationcm R-turiccn- 
fcrarclata,quibu$eftcrcdcndum, vtdicit Bar.in l.de 
quibus. tf. de legi. t Q^i fi vni dowlori aliquid nar- 
ranii crcdatar,fortius crc Ji dcbct toti Gallicanr co- 
grc{»ationi,in qua tora fchala & ccclefia Francix in- 
, tcrfait. Ncc polTct papa illa priuilcgia rcuocarc , ncc 



gib.Circa prxmifla vi Ip-(ti$qux plene dixiin vetb. 
Etvxortmntmtnt AdeUfltm\n primo ptincip.artic. 
vbi vidillis di priuilegiisregri Francix. N.:c obftaret 
pr^mifsis,*]» antc concilium Conftanticnfc fub Mar- 
tiiio quinio ccltbratam, penfioncs de eccUfiis Galli 
caniscxigcbimiir.quia hoc fuit cxtolcrantia, vtdi- 
xittcx. inallcg.^^todecrcto de annatis. EctQlerantia 
rcgum,imo ctijm prf latorum noccrc non potuit ec- 
clcfix, & minus hodtc noccrc poffct , obftautc dido 
dccrcto quo prxteritis dentgatur ronfuctudinibus 
ftatutis & priuilc<;iis itiara futuris. Ob quod cxprcf- 
fusrcgis& prxlacoru confcnfus noccrc ecclefixno 
polTct, nec prxiadicarc proptcrdccrctumirritansibi 
appofitum:quoJ tuturu tollit confcnfum parcium & 
potcftatcm ftacucndiin contrarium, fccundum clof. 
& clarius Panor.clct^anter ibi lo:]ncntcm in cap. di- 
Icdo.dc prxbrn.& i Jcm tenct gl. fupcr vcrlxj.comic 
tantur.& ibi dod.in c. ft.itutum.JJ. j. dc rcfcri.lib.vj. 
Nam licctdccrctoirritanti rrnutiari ponitpercum 
cuius lauori fiit appofitum, ft cunJum loan. Nfona.. 
& alios in cap.ftitutum dc pribcn.lib.vj.quado fci- 
Kcci fui folius fauore fjit adicftum, tamcn feciis cjfct 
in cafunoftro,inquodecrctumillud fuit appulitum 
ncJum fjuorc rcgi» aut prxlatorum, ftd ctia fjuore 
ccclcfi.irum,ncinruinamcadant,& paupcnate pef- 
fundcntur carentia miniftrorum. Qii? rationenon 
pofTct ctiam ecclcfu in rcgni autrcgis prxiudicium 
i!li rcnuntiarc.l.ius publicum.tf.de pa(^.& cap. fi di- 
ligcnti.& cap.fignihcafti.de forocompe.imb ficon'.' 
fcntircnt, cof nfus tanquim dolo aui mctu cxtortus 
non valcrei. Qj;i fupcrior.id eft cocilium gcnerale 
cogitiuit.t}) pcr illicitas prcccs vel minas alicuiuspo 
tenciscanonici.faciliuspriuni ad cGfcntiendumin- 
dacercntur , quoJ eft prxfumcndumdc iurc in quo- 
cunquc aAu hierit dccr-tu irritans ap;)ofitum,fecun- 
dum Pinor.fingularitcr in dicto c.dilcrio.fupct qlo. 
in verbo.claufula.dc pribc.Facit gIo.in vcrbo,com- 
miitatar in capi.ftatutum. j^. j. dc rcfcript. in vj.& tn 
exprcfsccau3srin fupra allcgata ordinationc bcatt 
Ludouici, vt viJlftis. ij; fincexprclVo coiifeiifuregis 



ti$ in aliquo Jcrogarc,cxquofunt,iamdiucft ,ditta &ecclcfixGaIlicanxctiam proiuftacaufanon pof- 
decretaBifilienfia pcrpr.igmnticahuius rcgni intcr44 fint hxconcra imponi. tQux omnia oprimcfun 



41 conftit.& regias ordinationesincorporata.tSicutno 
pollv-t impcracor Icgcs fuu rcuocarc ,cxquofcmc'l 
fucrunc intcr canoncs reniftricc,& pcr ccclcfiam ca- 
noniutx,vt dicic gl.fingularis (upcr vcrbo , capitali. 
in cap.in primis.jf.de p:rfona presbytcri.ij.q.j. quam 
fcquiturp4nor.inc»p.nou;t.xj.col.vcrf.Ei cx prxdi- 
Ai$lubes.dciuJi. Maxime ciim rcgi competantex 
caufa onrrofa fcilicet propter fcruiti j olim per Ciro 
lum ma!»nu fuofq; prxdecctTorcs & fucccflorcs Fran 
coriiregcs ccclcfix R.Dmanx & fummispontificibus 
inuariabilitv-rimpcnfa. Proptcrqui nomine illofu- 
perlatiuo ccilitus (vt Of>inor)dtmiiro, foli Francorii 
4J reges Chril^anifsimi meruerunt appellari.t Or talia 
priuilcgi» propter fcruitium vel atia ex caufa oncro- 
fa alicui pcrfonx,& maxime fi Icko puti rcgno& cc 
clefix conccfTi^reuocari non polTuni per conccdcn- 
tcm,fccundum Bal.in I.qui fc patris.C.vndc libr.pro 
quo ficit tcx.in cap.j.^ .h.qui f u.darc poffunt. Facit 
quod d.cidit idcm Bil.perillum tex.not.in 1. vcrtiija 
lia.C.de vc(ftiga.& comiCPrircrrim , fi articulusille 
de non imponcdisecclcfiis Gallicanis penfionibus, 
fic in concordjcts intrr pipam& rcgcm pallaris com 
prchcnfu$ vt fcrtur:quoni im tunc eilct papa cx con- 
traftu lig»tu$,& cotraucnirc no poflct. ca. j. dc prob. 
vbi Panor.& pcr Cy.& doit.in l.digna vox.Cdcle- 



danint intcntioncm procuratoris regi j generalis Pa- 
rificnfi$,qui tcporc rcgis Ludoui.vnJecimi, faniftio- 
ni pragmaticx in fauorc Pij papx vt promifcratrc- 
nunci jrc volctis, imo illi dc fi&o rcnuntiand fe op- 
pofuit, & rcnuntianoncm feu illius auti;orizationcin 
imp 'diuit. dc quo Gagui.Iib.x.cap. ij. Fama , inquic, 
antc hosdies ferrbiiur Ludouicu Pioponrifici Ro- 
matio promififr.,fepragmatica fa^tionc dclcturum, 
ii aliquanJo ad rcgnum finc controucrfia pcrucnif- 
fet.Eius promiffi Piusponti^cx non obIitus,cumcan 
dcm pra^miricammaxime cxccrarctur, camquc hj- 
refim appcUarct: Legatum loannem diui B.ncdicti 
monacnum Atrcbatcnfium cardinalcm , ad Ludoui- 
cum mitrit,qui rcgcm fc promiflb folucrc hortarrtur. 
Cuiaudicns Ludo. lcgato liccras ad parlamencum 
fcnacumdacdcipfapragmacica abroganda. Eratin 
ipfo fenacu loanncs Romanut rcgius procuracor. 
Hic ( loannc Ballui ad curiam Ludouici atquc Kga- 
ri nominecum litcris vcnicntcpcinite.iue fcnatu, vi 
cas fuodccrctorobor.iret.)Ego,inquit, iudiccshanc 
commodifsimx legis abolitioncm non approbo , & 
quatcnusad mcumofficiumatunrt, loannisBallux 
pttitioncmimpedio.Ei rc incandcfccnsBallua (crat 
cnim ingenio vcrlipclli & dolofo nimis) loanni Ro- 
manomulucft comminatus. Cui repugnarc ctiam 
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Si abfque libc.morere. - 4 1 L 66 

duosfolicfosacciptre: nrquc compellcrc clcrum fij- 
pra vircs fuasris conuiuia pr.Tp.ir3rc; Facit glofl". in 
can,clcricumnullu$.xj.^ua:ft.j Et fi papa hoc potuir, 
multo magis faltcm pari modo hoc hccrc poiuit pc- 
ncralccociiiumad oncfa rcppflcndu, prout in diiflo 
cap.illad fliir mandatnm illi principi, non pcrmit- 
terct a cloro, & populo ilJam ficri illicitam cxnftioi 
nem.Etindccft.fjj litcri dictim conccduntiir in caii 
ccIlariarcgiaCquod pluscn) rnpcrnouisdcciniis, nc 
^ laicis rltra dcbitum,&: confuctum modumv>.ipan-- 
tiir.Dcquo habent cxprcfTam ordinationcm Pliilipi 
pi Pulchri rcgis , faftam Bituris dicvcncris antc ci- 



'DeTideicommlf 
sJ>Jhnttione. 

fchola Paricnf. non formidauit cccldix concilium 
appcllans.Hxc illcHcu mcquanta humanar condi- 
tionis variatio. Pius iflcpapa antca vocabaturAc- 
ocasSytuius,vircIoqucns&: oratormaqnus poctacf, 
laurcatut,1mperatoris ambafiator antc ruit,&' inco- 
cilio Bafilicnfi notabilcm tradlatum fcripfit pro au- 
thoritatcciufdem: & poflca fa<Sus papa, pr.i{;m.iti- 
cam Francix concili j prxfati cxccutriccni dcftruerc 
cunatus cft.Scd non potuit,nec rcx Ludo.in hoc prat 
ualuit.Imo rationi & non volutatifub.^itus lationa- 
bilcm procuratorisfui& fcnatus Paricnfis rcfiftcn- 
tiam,non finc fui xterna laudo tolerauit : cum nil iu- 

ftius fit,quim principem lcgibus obtcmpcrarc fuis.I. ncrcs,anno domini M.crciii j.in cap.xxix. tcncris fc- 
digna vox.C.de Icgi. Nf c oW-tus fierat omnia quat quentis. [Qu.t hodic pcr dominum Auffrcrij cft fi- 

conciIioqcnmturiure,mcritoi;,cftl'fhi, &firmitatc ' ' * - - - 

niri.I.iij.C.dercpud. Ncc eriam pntiiitde variarione 
faftus rex a Pio pontificc reprihinJi , cum illc prior 
faftus papa variauit, argu. cap. cum cccl. fiaftici. de 



c:..'cptio. ficut ip(c Ludouicus antcquilm eflct rcx 
promifcrat pragmaticam rxtingucre, quod non fecit 
dudus fapicntum concilio. t An autem valeat oppel 
Utio,fcu appciI,iripofsita papaad futurum gencra- 
lc concilium.videatis gIo.pragmaiicx.titu.de caufis. 
4^ in finc. t Dc diiSi Ballux tunc Ebroi-cnf cpifcopi, 
^ui poftca cardinalis fidus eft, infolcntia Sc belHa- 
litatc : poft pauca eifdem libro & capitulo rccltat i- 
pfc Gaguinu'. Eadcm,inquit,tempclUtc Ballua car- 
dinalis a Ludo.miilus Parillos,in .ii^nim qui clcrico- 
nim,iuxta fandi Gcrmani monaftcrium appella- 
tur,progredi armatos iub?r,quorum n<tmerum Hc ar- 
m.itorum modum rcc^cnfcra^Ludouicoquc rcfcrrct. 
Rcccfuitipfc veftc lineaornatus, & mula vcdus.In- 
dignum fa«c faccrdoti atq; pontifici munus.Qiiam- 



tmata prima intitu. dc dccifio.] Itcm rp StncfcaHus 
ad rcqiiifitioncm confulum locorum quoiumlibetf 
dcfcnd.it ipfos confulcs & vniucrfitaccsac fingulos i 
noua impofitioncfcruitutisfacicnda pcrprxfato$,& 
alias ccclcfiafticas pcrfon3$,ac a noua cxaftionc dc- 
cimarum & primitiarum &c. ( Additio. ) Prxdidas 
ordinationcs rcpcr ictis in rc giftro ordinationum rc- 
giarum camerx inquxftarum Parlamcnd Tolofr, 
fol.xxxix. Quj>d non cft cotra ius comunc,quo ctia 
pcrmittitur principi feculari prxfcruarc ab exc: fsiuis 
procurationibus, fia prxlatis vifitantibus exigcTcn- 
tur, vt cft tcx.in d.cap.illud te volumu$.x.q6.iij.qood 
dccrctum dirigiturprincipi feculariad cxcqucndum, 
vt patct c x fupra f riptione illiui dccrcti,iuxta quam 
papa vcl concilium fcribcre confueuit principibuj 
fccularibus, & non pr.Tlati$ecclcfix. Qupd cft not. 
in d. c. clericum nullus. xj. q. j. qux fic intclligit di- 
Aum capitulu illud , vt loquatur in principc fcculart 
perecclefiamauthorizatoad talcs,& fimilcs cxaftio- 



obrcm ChabanusdominiMjrtinicomcsin cardina- 47 ne$rcpriinendas,vtd. cap.de annatis. t Nam conci- 
lem cauillatascft.Cumcnim .npuil Ludouicum Cha- liorum funtprincipcs executores. Prxtcrea dicunt 



banus pcr id tcmpus agcret , indigi.uu$ faccrdoum 
ad militarc ncgocium deputari: Tu,inquit,prudcntif 
fimc RvX , Ballijam cardinalc eundctnq-, Ebroiccnf. 
cpifcopum,Parihum militcs vrbanos rectnftte mit- 
tisrtc oromihiinduIgcEbroicas proficifci,vbidc fa- 
ccrJotibus facrandis fcrutinium fajia: t.im cntm hxc 
mihi cura,quamcpi(copotnil:turecognitio coucnit. 
Chabani vciba cum rifu exccpta funt.H.TC ille. Vo- 
luit fcmpcr hic Bailua & Icgum rcgni ecclefixquc 
honoris prodigusclVc & deftrudor,cx quo bclua cffL* 
&as de malo iu pcius ^ccfsit, ita q> finalitcr cccidit, 
vtvidiftisin vcrbo,& vxo.nomi.Adcla.Hecdomint 
omnia dixipro intcllcdu didx ordinationis rc^ix 
Caroli vj.adpropofitum aIIcgatx.Qa.T omittcrc no- 
lui proptcr vcftru aliquos,qui capcrc nd put rat ant 
nolcbant , vndc hoc c|> rcx , & fui fccuhrcs otliciar; j 
dc hifcc intromittant , & cognitioncm capiant , & a 
talibus pcnfionum alioiumquc onerum non dcb:tts 
impofirionibus appillatc$& opponcntcs rccipianr, 
quia non illisimpcria pcla^^i.Cmcdicuntofiiciarj, 
cphocfaciut, noauthoriutepropria & mentelccu- 
lariifcd cis c6miflapcrccclcfi3,fcu conciliu gcn ralc 
cam rcpr.xfcntans. Quod ficri potcft, & comitti ctia 
laicis^vtdixi ad confcruauoncdecretorum & gcnc- 
ralium concilioru. Non cft nouu hoc laicis commit- 
d:nam incap.prxtcr hoc^ .vcru.xxxij.djftind.papa 
commifitduobusducibuscaufam clcricorum fimo- 
niacorum.& in cap.Menam.ij.quxft.v. Bninechildi 
Francorum rcginx caufa fpiritualis commititur : & 
incap.illud.x. quxftio. iij. commiflum fiiitUicone 
permitterct aliqucm cpifcoporuni Sicilix dep.iro- 
chiis ad fe pcitincnribus nominc cathcdratici vltra 
Tom. a. 



officiarij rcgij fcmpcr cognofterc confucuifll-,rbi a- 
gitur deinfndioe ordin.itionum regiaru, intcr qu.is 
funtdecrcta Bafilicliaindida pragmitica in corpo- 
rata. Q^jiainfi-ingcrcpragmaticam, & cxtcrasordi- 
nationcs regias nil aliud cft,quam tcmcrc prxfumc- 
rc fupcr authoritatc & iurifdictioe regia & rcgis: cu- 
ius ficut cuiuftibct altcrius iudicis intcreft fuam tucri 
auihoritatcm & iurifdidionc. im6 cognofccrc fi Cui. 
fit.l.ij ff.fi quis in ius vocatus non icrii.& I. fi quis cx 
aIi-na.lF.dc iudi.ctiam infiingctcs,licct cIcrico$ ptr- 
nali cohibcrciu.^icio.l.j.ff.u quisiusdicenti non ob- 
tcmpcra.vtcxprcfledcciditdidus dominus Laurctt 
Prxfidcns in fuo allctradatu.verfi.fcx-tus & vltimus 
cafu$ cft.allegat Inno.in cap.j.dc ofKc.dcIcga.diccns 
iudiccm fccuiarcm poflc tunc no fibi fubditos cocr- 
ccre capi.Romana.de pcrni$lib.vj.Nccproptcrhoc 
in f ntcndam cadcret excommunicauonis , prouifo 
quodpromultanonfiat exccunoin perfona cli rici 
vcl bonis mobilibut, fcd in immobilibus & tcmpo- 
ralitatc.qu* r^eff fubicda.cap.quo iurc. viij.di- 
ftincHonc de quo dixi in dido vcrbo, Etvxwtmrm- 
mitie AtUUtAn primo articulo , & fccunda dccifione 
d- cl.uaiido confuctudincm Franci.T,qua dcrici in a- 
dione rcali , maxime poflcfloria coram iudicctra. 
huturfrcuIari.Vndc fi nunc papa fpurios.autbaftar 
dosin regno legitimarc vcllct,quocafu ad fucccdcn- 
dum in tcmporalibus,vcI alio moJo iurifdiCtionem 
tcmporalc vfurpare, occupare, aut quuuifmoc^o im- 
pedirc vel turbarc : Rex & ofhciarij talc intcrprifia 
(tum legirimaa' in temporalibus fuli rcgi pcnincflt> 
repellerent authoritatc fua, faitem ad illam legittma- 
tioncni Ycl alium adum ccdcfix iir fdidioni non 
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: Repe.cap.Raynu.Gul.Bcnediftf. 

pcnincntfincxpcditum nullum rcTpctHum hibcrct: torcRtvtvcritatcmquamauJiuiti ficcrdotibus ap> 

ifflbimpetranicm vdut ius, & autJioriutcm rrgiara probatam quid -m fcripturis.prarfcrtim gcncral bufi 

int. ru.i tcntcm puuircnt : licct caufa lcgiiimitatis fit conciliii.dcfcndat tiducialiccr, & tf icacit rcxcqua- 

fpiritualis.cap.tuam. dc ordinc cognitionu.quia hoc tur«in authcn.quomodo oporteatcpifcopoi.in prin. 

eft vcru.cumdcpcndct a validitati. vcl nuHttate ma- £olla.j.& l.fin.C.dcfumma Trin-t.NtT ri.rcft an via 

trimoni).vt vidiftii in dicio vcrbo,£rv*»rr«i» »««9»- appcllationis rccurfus,aut timplicis qucrili fucril 

M.e//(/f/li</MJM.in primo art.prin.inprin. l alia cnim rcx protaIi,aut fimili cxcclTu adttus, quoniam in fua 

attcntarc vcl alia cotra authoritatcm, & rcgias ordi- curia forma non caratur:fcd fola fadti vcriias, ftcun- 

naiioncsfandtorumpatrum dccrnailibcrtatcs, & pri dum quam cuiia rcgia iuJicarcconfucuit,cu in curia 

oilcgia rcgni & rci;nicolarum, vocatur in Francia Sc principis non att. n Jatur forma petitionis. Quinimo 

apuJ nosabufusnotorius,qui propric comittitur vbi ft[>ealitcr,quam pctitum fucriciudicatur, &: f;rpiu« 

ina^u qui geiitur,vfus nullasc{lJ.obquz vitia.^.i- fupcrcoquodpctnu nonfuitJ.intcrduJa ij.jf.quifu. 

dcm Pomponius.tF.de x Jilxdici.vel vbi contra natu rcm.ff.dc furi.vbi hir condcnari potcft ad rci rcftitu- 

ramaftusfitJ.j /.fcdfcicduin.Cillo ieo.tit. Or nuUa donc,aucdInircpararionc, quz pctita no fuit, vcl H 

Eotcft maior cHc vfus nullitas , qulm illi quz a non alitcr pctitu ciTct.qui dcccat,vt c.ad dillolucndu. dc 

abentc potcftatc proccdit,fccudum Inno.Panor.8£ dtf,'6.impu.& I.Aemilius.vbi Bjt.Sc BilffAc mino. 

Dofi.in c.ciim climul.^ cau.pof.& propric.& I.cxtra & c.ad pcutionc.dc accuf. dc quo fmguLititcr loqui- 

terriiorium.if.dciurifdi.om.iud.& c.H.deconrti.lib. tur Spcc.tit.de a&io.& pcti./.fuper petitionib*.vctn 

vj.quocafunon parctiir,im6 ctiam ipiiuato talia fcdquid fi rcus.de quodidoipfumallcgansintit.<!c 

rcpjllunturJ.prohibitu.C.dc iurc tirci.lib.x.& plene appclla.Meminit Ftli.in cap.ccdcfia fan^x Mirix. 

in c.fi quado.& ti.dc lo.-.ib. Er multo dccctius occur xij.col.vcrf.vltimo nota quzda.dc cofti.vbi candcm 

ri potc<i pcr potcftat^ f cuhrcordine iuris,nc fi pri- confuitudincrcfcrt clTe Vcncriis,ficutin Fracia, vbi 

uaii infui^crent, fit caufn maiotis tumultus.l.non cft fjcilitcr proceditu-,& facilitcr proceftus rctraftatur 

fingulis.n dcrcgul.iur. Facit tcxt.in cap.Ciriftianis. pcr r.guIam,Nihil lam nattirale.ft'. dc icg.iur.& tfx. 

xj.q.j.vbi papa comuniier rcfciibcns ait,clcricos tihi cft optimus in l.j.i .& hoc cdi(ftu.if.ft mulicr vcntris 

c6ini.'ndo,tuz fublimitaus tuiuonc valletur,nc quid nomincinpof.mit.fccundu Pa.dc Anch.confi.cclx. 

illis aut furreptio, aut inimica legihus violctia npccf- in fi.Et hoc idcm dicit Bald.in c.j.J^.inucftitura.circa 

fiiius imponat,dicic etiam tcx.xxii j.quzft.v. Admi- fin.dc noua fidclit.forma.vbi dicit,9> princeps cft,ac 

niftratorcs planc tccularium dignitatCqui ad cccle- facit vt Dcus.in authen.dchzre.& Fal.inprin.Dcus 

furum tuitionc papillorum & viduarum protcdio- autcm cft ipfa veritas, quz no fallic ncq; FalliturJ.fi. 

nemrapjciumq; rcircnationi mconftituti proculdu- C.de poiidc.auri.Iib.x.Idco quocunq;mcxiofciat vc 

bio clTc dcbccquocics ab cpifcopis , & cccl.ftafticis ritatc,non dcbet irc perambagcs,(cd folam fequi ve- 

viris conucnti (iierinticorum qucrinoniam attcnrius ritate,qua infpc^a caufam decidaceria Ct iudiciattus 

audiancabfq; ncglitrcncia cxamincnc , & ftudio dili- ordo clk c omifl"us,per text.no.in d.c. ad pctitioncm. 

^Sgcnticorrigant. t Prztcrca Archicpifcopus nullo Ad hoc facit quod Jicit idcm B.^lJn c.ij.ij.coI.dc c6 

modo cognofccrc potcft in diccccfibus fuliraganco fcf.tj, coram principc valct libcllus accufatorius fine 

rumfuorum:t'm?n vbicxccduseft notorius, potcft loco & tcmpore ; qux aliis requiruntur in I. libcllo- 

dcillo cogno^ccrc.c.Romana.^ .fanc.dc ccnfi.iib.v j. rum.lf.de accuTEt indc cft,<j, caufas multotics com- 

6citc.Romana.dcpcc.coJib.Ergoidcmcritin fccu mitrit fummaric& dcplanofoIafjSi vcritatcinfpc- 

lari, alias non habctuc cognirioiKm.( Addirio.) Et &i tradandas & dccidendas.cIcm.difpcndiofam.de 

ita fuit ArcftoTolofz proniiriatum, fciliccr abufiue iudic.& in cxtrauag.ad n primcdum. Quod ahus fa- 

procclfum pcrquord.im iuJiccsdclcgatos Afcdcapo ccrcnon potfct liiic fpcciali madato& potcftatcfibi 

fto)ica,quiqucndam dominum Et^id. Bcltcmerc ar- dat3,pofitoc)ilcgatuscn'etdclatcrefedisapoftolic9f 

chidiaconum ecclefiz Mirapifccnfis mulriscrimini- fccundii glo.quam omncs fcquuntur in c.fi.dc hfrct. 

bus irrctltum,dc quibus caufa pcndcbat coram ordi libro vj.Scd in curia rcgis Franciz omnia fummarid 

nariisin curiapariamcnti,abfolucrant, pirtcac pro- tr3^antur,cu non curcc dc apicibusiurts, fcd folud 

curatorcrcgion6voc3ris,dic**mcnfis***. Anno quod agitur fit vcrum vcl non.l.fi fidciulTor./.quz- 

dominiM.ccccc.*** Ecidcm in quocunque iudicc dain.ff.mand3.& ibi Bart.Q» nonrcquirirurliriscon- 

ccclcfiaftico,a quo potcft ad rcgcm,& cius curii rc- teftario.facit tcxJn l-quintus co.titul. & I.bona fidcs. 

curri,conqucri,vclctiamappc!lari, vtquoridic pra- ft".Jcpofiri. Idco cxprclfc ftatuit Philippus Pulchcr 

49 fticari folicii cft,& caccllaria liccras c^ccdit.t Qina Francorum rcx~, anno domini M.ccciij.in mcnfe Fc- 

licut potcftiudcxccclcfiafticus fcculari inhibcre, nc bruaiio.cap.viij.& cap.ix.fj» proptcrincpritujinc li 

fuam turbct iurifdictioncm,fic ccontra potcft iudcx bclli adionis vcl proccn'us,aut omillam ordinis iudi 

fccularis canonicopccnali iuJicio. & alio quocunq; ciarij roKnnitatcm, dum camcn ex caufa peccndi in 

iurisrcmcdioinhibt rc, necontra iurifdidiomm fc- judiciopiopofita,ccrta vonclufio& adiio.aiam alia 

cularcm aliquid przfum,it,pcr tcxcin 1. confulta di- ijp per partis dcduda & coclufa clici porsit,& propo 

ualia.C.cod.vbi impcrntor prohibct crclefiafticis de (iris,& J>baris ccrta pofsit £.rri fcnt('nria,iudiccs fcii> 

talibus fc intromittcrc,fccundu B.^l in l.li tcftamen- tcntia fcrre non omittant, qua rationi vidcrint con- 

tum.C.co.titu.Ocus profcdo poteftacc rcgia a J hoc fonam, pcrindc ac fi omnia dc iurc rcquifiia fuilicnt 

intcr cztcra orJinauit in tcrrisjvt ccclcfia & fancto- fcruata,& itactiafcruaturin curia Parlamcnri Dd- 

rum patru dccrcta fynccritcr cxcqui bceri t, illibati- phinatus fccundu Guid. papz, quzft. ccclxix. vndc 

quc obfcruari. Ad quod in fua facra coronationc iu- cclTat hodic difputario fupcr arriculis recipiedis vcl 

ramcnridcbitocftaftri^tus, vtipfcmec rcx Franciz iion rccipicndis,fe -undum cum.qux(t.ccclxvij. Imo 

Carolus fcptimus 6tctur in principio pngmaticz curia multoticspartcs apundtat,vifis litigariscontra- 

fanftioni$,& in fine /.Nos igitur attcndcntcs, quod riis.Et cp eorum fada larius,& amplius aniculabunt 

ficuc faccrdoics debitorcs func vt vciitatcm quam au pcr vnum breue intendit.fupc r quibus vcritas inqui- 

diuctiat aChrifto libcrc przdiccc> ftc princcpsdcbi- p rcttVndc inqucllafada cciamfupcr non admittcn- 

dis 31- 
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dis aRiculiSfValct & recipttur H aliquo modo rrruiat 
ad dcciftonc caufz, fecundu Bar. in l.fi duo patroni. 
^.idc Iulianus.if.de iurciu.Etlicctaduocati rcfpon- 
dcrcc articulistfiluo turc impcrtinentiu &: no admii- 
tcndoru, tamcn habctur rcfpc^s ad inqu^fla fupcr 
cis fafta.rt ciufx aliquo modo fcruirc pofsit,prjcfcr- 
timin curia Parlamcnti,vbi proccditur fola fafti vc- 
rttatc infpcAa,per tcxt.in cap.dilcdi.de iudiciis. ibi, 
Scd fimplicitcr & purc faftum ipfum , & rci vcrit.itc 
fecudum formam canonu, & faniftoiu pitrum iiilH- 
tuta; inucftigare curctis &c.£t in cap.abbatc f mc.jf . 
cxtrnim.ibi,quonia & (i pctitufucritindcbitc &c.dc 
reiudi.lib.vj.Facitccx.nota.in I.fi./.fi.fr.quod mctus 
caufa.vbi pcr vim czaAu non rcfcindicurquoad vc- 
rum dcbitum,pcrc]ucm tcx.dicit ibi Bal. <j> cxccutio 
fadjpro vcrodcbito non rcfctnditur propterordi- 
ncm non fcruatu,nec tcnuta data indtbitc pro vero 
dcbito rcuocatur , nec rccommcdatio pro vcro alie- 
no dcbito tolliC dcindcbit^ carcerato,fecudiiBar.ibi 
pcr illum tex.dum dicit, qiiauis non extrs ordinc cxa 
Aioncm ficri,fcd ciuiliter oportuit.quar wmcn folu- 
ttoni dcbitaoim ab co quanticatum piofcccrunt re- 
uocari inciuile c(l,quod i ft not.videitis ql. no. fuper 
vcrbo,iuranti in \'] quis arg^-ntu.ff.dc pofiti. quac 
vult libdlum ac proccflum inde fccutum non vitiari 
proptcr tn^ptitudinc, fi cx probationc vcritas rcful- 
tacquam glof.fummc t xtollit Ludo.in I. non folum. 
f .fcd probari.tf.de noui opcr. nunt. Et multo miniis 
viciarctur fi dc vcritatcfafticonftarct pcr confcfsio- 
ncm partispertcx.inclc.conftitutionc.in fi.dccle^ 
& in c.j.&c.ij.deaccufa.lib.vj.& Panor.tn c.Pifanis. 
dc rcftit.fpol.& Bar.in I.fi confcflu^dccufto.rcoru. 
Vndc non cft ordinatio rci nec ftylus Franrix , ftne 
fundamento vtriufq; iuris.Etia tn curta Parlamcnti fi 
filiusfamilias agat vcl conueniatur,non rcquiritur pa 
tris confcnfu$,ob cuius dcfcfitum procclTus non crit 
nullus qu"'cquid dicaturin l.fi.^.ncccfsit.itc.C.dc bo. 
qux libc.& in c.fi.in fin. dc iudiciis.lib. vj. Pjrit.^r fi 
minori xnv. annis , qui dc iurc perfonam non habct 
ftandt in iudicio ftne curatorc^non tuerii datus cura- 
tor,m3ximcinadioncpcrfonali vcl criminali, ciim 
in criminalibu* non curctur patria poteftss, inftit.de 
noxali.adicK<.fin.ncf minorztas nifi in attcnuando 
pccnam.I.auxilium.ff.de mino.& l.j.Cfi aducr.dcli. 
dc quo pcrGutd.PapT,quift.liiij.&qua:ft.ccccx.ta- 
mcn procclTus non potcricdc nullicatc imfufjnari. 
Et fciojcj» curia Parlimcnti Burdceal* in dclidis c6 
tra minorcs procedcns non prouidet cis dc curatore, 
quicquid dicaturin l.clarum.tf.dc autho.przftan. Et 
fi minorcs allcgnrentfc Arcfto Parlamcti Ixfos,nu- 
quam audircntnr pcr viam in intepiim rcl^turionis, 
quiccjuiddicJtl.prxf.ftictijmprxtorio. ff.dcmino. 
Et ratio eft quia per ordinacioncs rcgias Prohibitum 
cft poenalitcr vcniredirc(5tc,autindiredc contra Ar- 
rcftiim curic Parlamenti aliqua via quam pcr propo- 
pofirionrm crroris. Orquoticspcr ftatuta certa via 
pcrmittitur,cxterx omncsexclufx vidcntur fecundu 
cum allcgati quxft.ccccx. Vndc rcftats quod in rc- 
gno Francix cc-flat illa ccrcmonialis iuris communis 
pradica, qua iudiccsincptam adioncm propofitam 
cw^ofcentcs , cx illa rcum condcmnarc non pote- 
rant: Imofcntentia fuifictnulla pcr glo. fingularcm 
in vcrbo.fecundum.inftitu. dc obliga. Scd tcncbatur 
rcumabfoluercabinftantia,& ipfiusiudicijobferua- 
tionc relaxarc , adionc apta & pcrttncnti rcfcruau 
adori quoties ca vcll« cxpcriri. Qius pradica fum- 
pta crix. origiiulitcr ex tcxtu mclioris iuris ciuilis 
Tom. 2. 
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in !.Beblius.^.fi.fr.c}e pacdotali. & dcmu ex ca. exa- 
minata.dc iudi.(Addirio.}Hasordinationcs rcprric- 
tis in rcgiftro ordinationum rcgiirum camcrx inqu^ 
ftarum parlamcnti ToIofa-,foI. xxxv.vcifo.Ncc ob- 
ftat, quod curia parlamcnii Tolofx infticuta fiiitiv 
quod rcgcrcnir iiirc communi fcripto, vtvidiftisin 
vcTb. Et vxenmncmint y4deUfi<tm. in fccundadcci- 
fionc primiarti. Ex quo vidcrcntur didx ordinario- 
nes locum non habcrcin dido Parlamrnto, nec aliis 
curiis patrix lingux Occit jnx, quia refpondctur , cj; 
carix prxdidxiuscommutie fcruaretcncnrur^qna- 
tenus facitproeisiciimcorum fauorcconucmu fuc- 
rit , cj> iurc fcripto rcgantur , fcd non quatcnus facit 
contra,vcI clTct cis oncrofum,prout cflct fi dida iura 
ccremonialia in maximam liiium prolongationcm 
feruarrntur , quod non cft diccndum, ptr l.quod fa- 
uorc.C.dc Icgi.Prxtcrci tollcrc ccrcmonialia prxdi- 
da eft ctiam de iure communi faltem canonico, vt di 
do cap.diledi.& cap.ad pctitioncm.Non cnim funt 
opportuna nc actcndi polTunt huiufmodi comicinr a 
in hoc cafu. Nam licct aliquibus curiofis , qui dc his 
qux non muhum cxpediunt , fxpe difccptant , alitcr 
forfan ipparcar,vtilius tamcn vidctur ncgotia cali cx 
pcdiri compcndio,quam pcrquandam cxadam fub- 
ulitatem longodifpcndio prorogati:prxfert'm cum 
nonnulla pro vrilitatccomuni contra iuris afjKrMtc 
cx xquitatis manfuctudinc colcrari nofcantur , vt di- 
cit tcx.in dido cap.abbace fanc.circa fi.dc rc iudi Jib. 
vj.Ethinccft, cjjvfustolcrauit .idioncs, fcilicctrci 
vcndicacionc & publtcianam cumulari polTcqu;1uis 
impliccnt repugnanriam, & contradidionem. Cum 
primadominium prxfupponat in adorc, alia vcro 
3gcntrmn6clTcadhiicdomtnu,vt ibi cfttex.in piin. 
dumdicitiurcdominij,veI quafi, fecundu gIof.tbi& 
in JJ.fcd iftx quidc.fupcr vcTbo,dicit.inft.cic adioni. 
Ergo ^cilius cx incptx adionisinftatia fiqui potcft 
fcntentia condcmnatoria vcl abfolutoria , vbt coftat 
dc fimplicis fadi vcritate, quamrcu abfoIucrc& no- 
uam inchoarc inftamiam, vt circuitus cuitctur.l. do- 
minus.ff dccondiandcbi.Sicut infra diceturdcfidci- 
commiflario^qui hodic in hcjc rcgnocx xquiiaceca- 
nonica agcrcpotcft rcda via pcritorio & poflcflorio 
pro fidcicomilTo antc illius fibi fadam reftitutionem 
pcr hxredcm,fccundu Bal.in c. in prxfcnria, Jc pro- 
ba.vtcircuitusinucilis& vanuscuitctur, & litcsab- 
brcuictur,quod rcipub.intcrcft.I.propcrandu.^ .j.C. 
dc iudi.& c.finc.dc dolo & cotu. Ncc cft hoc mirum 
cum aii partes poffintincpritudini libclli renuntia- 
51 re , fccundu Pau. confil. Ixxiij. tNam ticutin curia 
mcrcatorum proccdi dcbct,& iudicari dc bona xqui 
tatc no infpcdis apicibus iuris,vt no. dicit Bar.in d.l. 
fi fidciiHTor.f .quxdi.& in I.Quintus Mutius.ft'.mani 
da.& Bal.in l.fi proca.C.mad.iri.cx quibus infcrt idc 
Bil.fini^ularitcr inl.fi macipiu.J^. j.ri-.dc cuid.in fuis 
apoftillis poft gl.ibi fuper vcrbo adu dTet.fp cum cx 
cufsio dcbitorisprincipalisantcqua veniaturad fidc- 
iullores fit de iurc rcquifita,vt in authen.prxfcntc.C. 
dc fidciuf.Non habcbit locuin curia nKrcatoru,ncc 
intcr mcrcatore.s,quod fcquitur Angc.in f. ite fi quis 
in fraudtJ.infti.dc adio.r)ro quibuscft tcx.inauthct. 
dc fidciur/.fin.colIa.j.£x quibu$infcrt& macis fin 
gularitcr lafon in dido.^. itcm fi quis in Iraudc.xix. 
col.in fin.vcrfi.iiij. limitaturprxdidaconcluiio &c. 
J2 1 cpilla folcnnitas cxcufsionis, quam iuscommune 
in pluribus cafibus rcquirit , imb fcmper antccjuam 
proccdatur concra teriiu,fcruari no dcbcl dc iurc ca- 
nonicojoec in curia ccclcfiaftica, qux iurc canonico 
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tfgi dcbct. cap. deccrnitTius. de iu Ji. quo no funt cu- 
r»ndi apiccJ,id cft.fubtilitatcs iuris ciuilis, vt d.c. di- 
lciti.iunila plo.in vcrbo»fubtilitcr. Sicttiam no fcr- 
uibiturilla fubtilitas cxcufsionis in curiis (eculari- 
b js Ffincix,in qu bus.vi dixi, proccdi Jclxi fola fa- 
di V-T:tatc infpcda,dc qua fufiirit tjuod quoquomo 
do apparcrcpofcit. ScJqaia lafon fuam illacioncm 
aufus non fait vcra afrirmarc,(ic n' C cgo iftam, if in 
curia Francix locunon liabcatindifcrctcrcxcufsio. 
Qj^a vidcmustj locu habct & notoric fcruatur nili 
in cahbus a iurc cxceptis. Et in curia ra:rrcatoru alix 
rationesmititant, qux cxtcris non conueniunt , vt 
plcnc hibctur in iuribus prxallcgatis. facic I.ij. C. dc 
conftit.pecu.A quibus raercatoribuscurias Francix 
libcrirc di'^ii'tura!tifsimus.Vcl di.acis.rp curia Par- 
lam-nti Tolofxin d.-cidcndo caafascenccurfcruarc 
& tudicarc fccundum ius coramunc , fcd non in co- 
gnofccnJo: quia in his qui ordincm conccrnunc iu- 
diciariu,rcx,qui orJinationt-sfjcic ampli habct po- 
teftatem in ca qux funt ordinis rcmictcdo.cle.difpcn 
dio'am.deiudi.& clemcn.fxpcd • vcib.fip. quod no 
polVct alius etiam legacusfaccrc, fccundum glof.in c. 
fin.tf. dehxrc.Iib.vj.Scdquoad caufarum decifioncs 
difrinitiuas non potfa iuri communi in prxiudicium 
panium dcrogarcprxfcrtim ciim ad illud fcruandu 
iit obIi«icu$cx concrafiu,vc ibi plcnc dixi.Rcftat cr- 
go regcm & curias fuas aduri,& cot^nofccrc pofl".', ac 
proccdcrccoiun infraftorcs fuarum ordinationum 
& decretorum in prjgmacica contentoru,adc6quod 
Ctrolus fcptimus domini noftri rc^isauus patcrnus, 
annodomini .M. cccclii). ftacuit & ordinauit cap. 
fujrum principalium ordinacionu Ixxvj.quod a can- 
ccllaria fua vcl curiis fuorum olliciariorum litcrx 
conccdacurconcra infraftorcs prapmaticr fanSio- 
nisidummodoin litcris media ipcciliccntur,pcrqux 
ipfcimpetransprxtcndit pragmaticam faillc intra- 
^am. £t It poftea in iudicando matcriam principa- 
lcm conftitcrit dc infractione illius,qu6d talcs inrra- 
^orcs puniancur,&econtra (inoncoftitericmcndia 
narrata pcr impctrantcm eirc vera , criam ipfc impe- 
tris puniatur.fcilicct arbitrio iudicis. ( Additio) Has 
or JinationcsCiroli fcpttmi rcpcricris in regiftro di - 
^arum ordinarionum camcrx inquxftarura , fol. 
cxxiiij.verfi.quarum.c.prfdi(Sumelt.fo.cxxxvij. 

5j R:'ftat t ergo ad propodtum noftrum,qu^d prxla- 
ticcclefixhonorandocUricos incotlacionc beneti- 
ciorum, eos oncrare non polfunt annua pefionc, vcl 
alio quocunquc oncrc.Im6 papa hoc faccrc non pof 
fet, obftantc libi dccrcto dc annacis,vt fupra vidiftis. 
De quo iampridcm crat ctiam dccilio concilij gcnc- 
ralisahiiqua.incap.extirpand^./.fi. de prxbcn. facit 
cap.ptrucnit.de arbitr. Suntcnimcales pcnfioncso- 
diofx tanqua feruituccs.cap. quanui$.l.j.dc pr^bcnd. 
Iib.vj Pingu'us tamc prouifu eft hodic pcr illud dc- 
cretum concilij Bafilicnfispapam prohibcns a qua- 
cunq; oneris irapofirione cuiufcunquc nominis lit,& 
quacuq; occafionc vci caufa,autcolore impofiu fiie 
ric contra faftum irritum dcnuntiado , cum ccnfuris 
indc fccuris, nifi vt dixi fupra in princ. pcnfionis im- 
pofitio vcrgcrct in vdlitatem ccclcfix ,qu5 oncrau 
dicic jr pclionc. Q^pd elT.- poccft in duobus cafibus. 

5^ a iurc exprcfsis. tprimo vbi penlio imponerccur pro 
alimonia renunriantisccclcfiam^qua regerenon po- 
tcftfortc proptcrfcnii'i:quia fenio cofcdtus, vcl pro- 
pcer infirmitatcm vel aliam j>erfon{ dcbilicatem non 
ez delido fuo ^cniencc,& fic cx pia caufa & iufta, 
vt habccur in di^a ordinauonc bcati Ludouici. Qup 



cafu cum honcftc ab adminiftrauonc milTjs fit, ficut 
dicicur dc vetcranis miticibus ,auta1ias militarcnon 
valcnribus : qui priuilcgia multa rcrincnt : potcrit 
huic dc rcditibu* ecclefi^ dimilV; dc congrua pcn- 
fionc prouidcri, habita confidcracionc , quod nouus 
rcftor fcu prelatus , quicuram habit , noii indigcjt, 
& huic rcnuiitianiincccllaria fitad viucndti aliunde 
non habcns.can.quanuis fit crifte.vij.qu^ft.j. Ni hoc 
cafuinccrcftccc!cfif,&ciui vrilicasmjior eft, quam 
fi prxlacus fibi inuuliscam rcgcrct in dctrimcntum 
animarum.Ec prxtcrea,ii ita non ficra, d.irctur prx- 
latocoaJiucor q li cumco rcdJit* parrirctur.de cle- 
ri.xgro.pcr lotum.Ec tancum eft ccclefix,qu6d anti- 
auo rcftoridttur p^-nlio: quia ctiam habcrct partcm 
rradtuum.Ex qiio fcquitur , quoJ non polTct penfio 
conftitui rcn jntianri , imo vidcretur in frauJe canc^ 
num fada,vbi habcrct alia bcncficia, ix quibus pof- 
fetviucreopulcntcr.Ciim multi finc, quosdictiq;i vi- 
dcmus,qui ncdcpluribus.qux tcnenc bencficiis, ali- 
qua ne cis locu in difprnfacione occupcnt rcnunriat, 
rctcnta fibi opcima pcnfione,contraquo$ cft tcxj^o- 
tundus in cap.conqucrcntc dc clcric.non refiden.vbi 
penlio cisautcrtur,qui alia habct bencficia futficien- 
ria,<taqu6d non curatur fi bcncficium penfionarium 
fit fufricicns ad pcnfioncm vcl non. Sccundo iuftc 
ccnfccurimpofitapenfio, vbi probono pacisalccri 
colliganrium, qui iuri pcrcu prxtcnfo in ccclcfia rc- 
nunriauit, & deillo prouifum fiiit,colligatori fuit af- 
fignata penfio : quiatunc cum propter difcordiara 
contcnJcnriu paccrctur ccclc(ia,&mutu6 fcimpt di- 
ret in adminiftrarione. Ex quo multoriesccclcfia tur 
batur,& ncfcit durantc Iicc,aJ quc illorii recurrat.Et 
(quod peius eft) intcrdum concingicQ? qui titulu ca- 
nonicum non habct propter potcnria dc fado admi- 
nifttac, & aliquado no curas dc adminiftr.icione fhi- 
ftusrapit.Ncgari n6 poceftquin ccclcfixintcrfic, & 
eius Ttilicas procurctur, fi vcniet ad pacem, ita quod 
ccclcfia vni rcmaneat,& alteri pcnfio aflignctur, pcr 
tcx.not.in cap.nifi cflcnt viri prouidi.de prxbc.Imo 
cum dcbatum talium vcrgat indctriraentu fubdito- 
rum,& fic totiusccclefix, cria fi nollcnt copi polTcnt 
ad paccm & compofirionc,perccx.in<ap. cum intcr 
R.fcniorc.vbi Panor.de clcft.& in l.j.j^.& poft ope- 
ris.vbi Alcxan.ff.Jenouiope.nunria.Caucanttamen 
qi)6d in fraudcm canonis non fingant ncc fupponac 
lic<',CLim mulcos vidcamus,qui ad hosfines fibi qux- 
runc aducrfarios , & qui fe conftituunt fals6 aduerfa 
rios,fcicntcs non habcre aliqucm colorcm tituli , ad 
fincscxtorqucndi pcnfionem,quia non valct.C6tra 
quos eft tex.not.in capjiudiuimus. dc collufio. detc- 
gc.Sinecrgocaufa legitima vrilitatcm ccclcfiz pcn- 
fionarix conccrncte non valct etiam a papa impofi- 
55 ta pcfio. tQuia licct dc iurc papa finc caufa peiionc 
coftituercpocuiiretde plcnituJine potcftaris,vc con- 
cluduntomncs,& late Fcli.in dicto cap. adaudicn- 
tia.l.ij.v.col.vcr.ifta proccdunt indubitatcr.de refcri. 
Tamcn hoJic non potcft per didu decrctu,de anna- 
tis.vidcatis Pctr.de Anch.cofi.cclxxxx.& ccclxxxix. 
Oldrad.c6fi.ccxxv.& Fcli.in cap.quia vcrifimilc,de 
prxfurapt.Ec hoc quando ccclcfix conferuntur in ci- 
tulum : vbi autem in proprictate confcrrcntur , pof- 
fct onus imponi,& condiriopro voluntace tradentis 
l.in tradirionibus.lf.dc pad. quo cafu dc ecclcfia iudi 
catur ficut dc pacrimonio.cap.cura.de iurepat.fenrit 
glo.in c.j.dcrcg.iur.lib.vj. Ecintradirioncpattimo- 
nij poteft onus adiici, vt de oncre tafiarum dixi fupri 
in prin.& fcnut Ludo. allcg. conlil. ccdxix. vbi pro- 
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ptcr vnionc pnoratus,& fic iore proprictatis,rctcnta 
fiirrat pcnfio.Pritcrca tunc pcnfio non datur p-:rro- 
nx, fffd ecclcfijrrnam in cafu pcr Ludo.cofulto mo- 
naflerium faniti Antonij ad caufam prioratus fibi v- 
niti pcnfioncm folucbat pcr Bonifaciu ottiuum im- 
pofitam monaftcrio m6ti»iT>atoris,fiaitfaciuicapi- 
tula & colIct;ia,quibus vnitf funt parochialcs pcrpc- 
tu6:quia annuatim foluunt vicario pcrpttuo vc! con- 
duditio pcn fionc congruam pro cxcrcitio curar ani- 
marum,vt in cap.cxtirpandi./.qui vcrodf przbcn. 
vbi plenc Panor.Imb cotunc nccclVc cft pcnfiuncm 
imponcrc congruam,quz vtiliscft cccifi^ pro admi- 
niftrationc curatjvt ibi.& c.dc monachis.cod.titu. 8c 
5^ c.j.cod.tit.lib.vj.& in clc.j.dciurc patro.t Etidcm 
in fiidationc, aut donaiioc ccclefix potcft pcr ipfum 
fundatorc onusimponi,quauis!aicuscxift3t, dequo 
Panor.in c3p.dilcttus.de confac. & Zabare! Jn clc.fi 
vna.tf.j.fi.dc rcbuscccle.non alicn. Et p.iritcr pollct 
pcniio conftitui dc cofcnfu praclari poft titulum plc- 
necxpcditum , & cx intcruallo magno,nc obftct de- 
cifio Bald.in I.ab Anaftafio.C.madati.quia tiic pof- 
fctpapi dc plcnitudincpotcftatis imponcrc pcnfio- 
ncm alicui perfonx,quadiu viucrct.fccundum Ftlin. 
vbi fupra. Ncctuclocum habrrc dccrctum dcanna- 
tis,quod loquitur dc oncrc impofito in collacione bc 
nWicij vcl pauloante, vcl poftfcciidu Bal.vbi fiipri: 
quocafunihil opcratur plcnitudo potcftatis , ctiam 
cum ccncrali non obftantia : quz r laufular difficilius 
extcnduntur ad coftituiioncs cocilij, quim ad parti- 
cularcs,pcr tcx.in cap.poft tranflarionc.in fi.ibi,du- 
rum nimis cxtitcrit &c.dcrcnun.facit cap.cxpanc, 
infri de r apcl.mona.fi cundum Fcl.in c. j.viij.col.dc 
confti.Qiixomnia notabiii$,quia quoridiana.Sccun- 
da principalis rcgula cft,t}>que non honoro,onerarc 
nullomodo pollum, ncc quouifmodoprauarc ncc 
pr.-riudicarc,vi diSa I.ab eo.C.dc fidcicomif. & di- 
do.f.Iibcnas. vcr.itaq;.infti. dc finp.re.perfidcico. 
rtli.Tamcn fellit primo , vbi pcrfona oncrata , quac 
lionoratanonfuit,ccfcrctur fidtionciuriscadc pcrfo 
na cu illa, quatcft.itor honotauit,qi»onia pofl'..t illa 

57 grauarc. +Hinc cft, yjharres logatarij cui a teftatorc 
nihil rclidum fuit,itapotcft graii.iri ficui ipfemet 
legauriuSiVtdida l.fi fucrit.£um l.fcq.fF.dcle5;.iij.Et 
idcm dT.t,fi tcftator filium inftitucrtt vcl feruu alic-^ 

• nos: quia prauare poflct patrcm , vcl dominum.Iicct 
eis nihi! reliquerit:quia cum commodum h.rrcd:tacis 
fit ad c-os pcruenturum,fingutur dfc czdem pcrfone 
cum illis.quasteftatorhoiiorauit. I. a patrc.Hije Icg. 
iij.Bar.& Imo.in l.cii filio.flF. dc lc:;.j. Paritcr fi tcfta- 
tor h.crcdcminftitucrctpiipillum, vclminorem , aut 
prodigum.vcl Kiriofum, ^rauarc pofl".t tutorc & c«- 
ratorem.vcl alium adminiftratorc.I.pcto-^.matre.flf. 

58 dcli ga.iij. t Eodcm modo grauarc polfet fui tefta- 
mcti executorcs,quibasnihil rdiquit. Et parimodo 
ccclcfix przlatu, vbi ccclcfi^ rcliquit:quia his cafib* 
ccnfctur potius hxrcditas vcl ecclclia prauata, quam 
ipfi ad4niiiiftratorcs.!.fi pluribus.ft'.dc lcg.j.Barto.in 
|.firmo.ft*.quando dics Icg.ccd.& I.fi quis Tirio.fF. dc 
Ieg.ij.& plcnc Bir.in I.alio.ft". dc alim:n.Icg. Stcun- 
db &IIit dida rcgula, fi tcftator Icgiucrit mixtim,aut 
fidcicomitrum rcliquit a duobus, fcilicct ab co qucm 
non honorauit, nec ci reliquit , & ab eo qucm hono- 
rauit:quia timc rcliftu valcbit io totri,& folus hono- 
racustcncbitor ad integrum Icg^tfi.pcr icx.not.in l.fi 
duobus.fF.de Icg.j.pcr quc confuluit fingulatitcrBar. 

59 conf.ccxj.incip. Quida fibi filios hjrrcdcs. t fi te- 
ftator habeat pfo indiuifo bona communia cam 

Tom. a. 



trc,& Scmproniu inftituat hatrcdcm , vxori vcrb fua» 
alimenta rdinquat in bonis cbmunibus fcilictt pa r- 
rim in fua parte, & parrim in parte fui Sriuis : totum 
rcliftum alimentorun) ab h.rrcdc tcftatoriscrit pr*- 
ftandum.ciim fimul ci coniundim a'i.iicnta rcliq iit 
in bonis fuis & fratris,qubd eft pcrpetub notandum, 
fccundum Pau.& Alcx.in difta I. fi ducbus. Tcrtii 
fallit, vbi reftatoraliquc grauarct , cui nihil r J quc* 
rat,vt aliquid darct dc co,quod in cafum ccrtum ro- 
fucuilft t ad ipfum crauatum traliic, vt probatur in 1« 
dcniqj.jy.intcrdfi fF.dcpccu.Icga.iunftapIof.in vcrb. 
iuris iti l.vnica.C.dc pccuLcius qui libcr. mcruit. Na 
ficut vidcmus <j» fi fcruus inter viuos manumittaturt 
tranfitincum pcculium , vtd. 1. vnica. fic ctiam fi in 
vltima voluntatc libcrtjsfcruorclinquitur, & inpc- 
culio grauctur,valct grauamcn,quauis legatu liberu 
ris non fit pccuniariti. Et radoquarc vaLt grauamcn 
cft,quia fuit caufa cofct^ucndi comodum pcnmiariu, 
fcilicct pcculiuifecundiim Imo.Hc,& in l.C *nturio. 
dc vulca.& pupil.& Alcxan.in difta I.cum filio.ff.de 
Icga. j.Ex quorum vcrbis darius hoc demonftrando 
ficdiccrc poteritis, rj>vbi grauamen iniundlumcft 
caufa honoris in grauatu tranfciitis, aliasnon tranfi- 
turijtalegrauamc tcnct& dcbctur.Quia licctimpo- 
natur non honorato aliquopecuniario commoiido, 
tamcn cjuia illud onus eft caufa honoris pccuniarij 
cofcqticndi, talcgr3u.imen & onus tcnct& dfbctur, 
& fic fufKcit vt quis grauari poffit,rj> fuciit principa- 
Iitcrhonoratus,vc! in confcquenria onciis iniunf^i» 

Eer tcx.not.in difia I. dcniq;.j^. intcrdum. vbi fiiit II- 
ertas fimplicitcr rclifta fcruo habcnti pcculium : & 
quia non potc rat feruus gr.-iu3ri,cum honorcm con- 
fecucus non dlct fcu commodum pccuniarium,vt vi* 
diftis fopra in prima rcgul3,quia libcrias non cft pc- 
cunii xftimabilis, ncc ctiam ad Ic-gatum libertaris in 
teftamcto,vi ! alia vltima voluntatc vcnirct peculiii, 
licet aliud cffct fi inter viuos confcqucrctur libcnatc. 
vt difta l.vnica.& fic fcruus d6 fxiit a tcftatore pccu- 
niaritcrhonoratus:tamcn quia illcfcruus cui hlicrtas 
rcli&a fiierat.fuit a tcftatorc graoatus, rcddiris rario- 
nibusdarecctum hjrrcdi , cx illo tali oncrc iniun6to 
fibi pcrtinuit pcculium, & fic onus & grauamcn fiiit 
caufa pcculi j, & fichonoris confcqucndi , ccrtc tale 
onus iniun^um non honorato tcnet , vt ibi cft tcxt. 
nocab.qui hocmododcclaratuspotcrit vobis ftruirtf 
ad multaividcaris Bart.in Kciim talc^ .fi Jf.dc condi. 
& dcmonflr. t Tertia rcgula cft , quod tcftator non 
potcft hxredem in plus granarc, quam apud cum rc 
mancrcdcbcatdcdufto oncre.l.ciuitatibus.jF.fin.vbi 
B.irt.& l.no 3mr>Iius.J.j.fF.dclc^.j.& l.Pamphilo.^; 
fi.fF.de Icg.iij.Salic.in l.fina.C. quando die* Icg. ced. 
Quod eft verum , criam (i honoratus ex rc lcgata vel 
fidcitomifro, cofecutut fit maius commodum,qu am 
fit ipfum lcg.itum vcl fideicomitVum : fl>rtc quia cii' 
fccutusfuit vfuras, vel aliud lucrii netjoriado. Nam 
vltra hocgrauari non potuic vltra valorcm corporis 
lcgari vcl fidcicommilsi : quia hoc lucru non habuit 
atcftatorc, fcd a fortuna , vcl cius inJuftria. text.cft 
nota.in l.impcracor./.fi centii. & f. ciim quidam.tFl 
dcIcg.ij.Ecidcmfi oneratus fidcicommiflo damnii« 
aut pccnam euafit cum rc , vd pccunia K gata multo 
niiiorcm,quam dTct rcslcgata^quia propter hoc gra-- 
uari no potuit vltra valorem Icgaci , aut Hdeic6mifsi« 
in quo honoratus fiiit.Idcm fonc clUt in eo, qui fpc- 
cicm fibi Icgatam plus vcndidit , quam valcrtt : quta 
ctiam in illo pluri non potuit grauari ,quia rum h»* 
buic afortuna ycllatuiutc emptoris.tex.eft not.in 1. 

ii iuy. 
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6i iij ffa»^ Icgem Fal.tScd hzc rrgtila filIit.Prim6,fi ti - 
liacor vni hrrcdum-iemaliquain pnltgaucrit, aut 
P»{tem rei.Nam vltra valorcm prjclcgaii pott ft ipfii 
grauar.":quia lica vt logataiiusa tcflatorc commodii 
non rcntiat,tamcn commodum fentit vt hxrc$,cjuod 
fufricit.Cum i Jc homo fii Icgatarius, & hxres.I. Nc- 
fcnnius. tf. ad k gcm Falc. fccundum Bart. in diSa I. 
Pamphilo.^.fi.& lafon indida l.abco.Sccundo faU 
litincafli.l.TitioSeio./.Scia libcrti$.ff.dc Icga.ij.vbi 
Uc-tpcrfona vltimo dccedcns honorau nonRicric 

' ai(i tndimidiJ,c]uocafu vidcbatur non polfe vltcrtus 
grauiri, tamcn i^uia cadcmpcrfona poHca cx tacito 
fidcicommillo habt. t totum, potuit in totum ocprcf- 
fc grauari,Iicec no fueric cxprdfe in toto honoratust 



bonis noftris,pcr tcx.iint». in I.prctia rctum. ff. ad le- 
gem Faic.fccunduin Bjl.in l.tj.C Jc iur.'& fad.igno. 
Sed fidcicommiilariusvniuf-rralisanccomncm rcfli- 
tutionc fibifaifta habctius f.irm.itu.c^uij nttionc ha- 
bct cx tcflamcnto cotra hxrciic,(i lixiLditatc adiuc- 
rit,vcl ante aditam hxreditacc habct otlicium iudicis 
ad cogeiulum cum adirc , & rcftitucrc. Quod iudicis 
ofHcium locoai^tionis fubro^atum cfl uanmifsibilc 
ad hzrcdes,licut dicimus dc bcmficio in iQcecru re- 
ftitutionis. cjuod ofiicio iudicispititur. I.non fotum. 
ff.de in inceg.rcftit.qiiij cft trafmif$ibilc-,vc ibi. Ergo 
nonmirumfi fidi-icommiirarius inoriendo iusifhid 
formacum tranfmittac, vc didtum cft, ad hxredcs. Et 
hxc eft vcritas, (iue Rdeicommiffum vniucrfale rcli- 



▼tibicftci-x.fing.rcundumDoift.idcmvbigiauare- dumfucric principalitcr,& cxprcffcin ccftamenco 
turlcgacariusc]uantit3ti$infpeciepropriadanda va- vel codicillis , t tiuc fucrit tacilc indudum virtutc 



lcnte vlcia quanticjccm libi rclidam . vcdida I. Imr 
p< rator.^ .fi ccncumJf.de lc pa.ij.\ bi hona glo.plurcs 
ponens cafus ab hac rcgula fa!lcnci.s.t Ei h*c fubfti- 
tucio fideicomminari.i,feu fidcicommiflum fic ali(]ua 
dopurcivc inccrdu fubcondicionc.purc fic,vbi con- 
dicio vel dicsnonapponacurad ftcicndum rcfticucio 
Iicm,puta fi tcllatordicac:Ticium h^rcdcm infticuo. 



clauful^ codicillaris in ccflamcmo appolicx, fecun- 
dii Alcx.in dida l.cum llIio.\ij..ol. & lafo.in I. cum 
fc-cundu.C.dc lidcicommif.licaBar.in l.j, jf. dciure 
codi.voluerichoc vlcimo cafu tidcicomiirum noeife 
tranfmifsibiktdonec fucric agniciim. QiKjd eft mira- 
bilcdi(fcum &: (ingularctamcn comunitcrnon tcne- 
tur^imor}» indiftindc tianfmittitpr fideicomilfum. 



& rogo eum quod lijcr -ditatcm reftituat Caio.Nam Ncc obffat.cj» refticudo fidcicommifsi ficn non po- 
hoc cafu calcfiJcncomifTum diciturpuru,iu rj. mor-67 tcft, "'^' dequo ccft.itor difpofuit. tEthinceft, 



tuo tcftatorc illicocedit t(:pus,& dics rtftitucdx hz 
rcdicatis^ talicerccdic, c{> fi Ciius ii Jcicommilfaric 
fu'illicucu5 d ccdcrcc anccquam Titius hzrcs, & hx- 
*J rcdicacc reftitucrct. t l alefideicomiiriim vniucrfale 
crafmicccrcturad hxri^dcs fidL'icomra:(fjrij dcfunclit 
ctiam li antc vcrbalcm rcftitutioncm libi fadam de- 



<p fideicommiflum vniuc-rfalc ccdi n6 poteft,nec co- 
gitur hxrcs fidcicommifl um ronitucrc, rtiam procu- 
ratori in rcm fuam.l.mulicr.^ .cx airc.tf.dc iur.do. vbi 
cftdchoc tex.finguIaris,fccundumBald.incap.non- 
nulli.vj. col. de rcfcripc. tangunt glof.& Dodo.in I. 
apud lulianu. J>.vtrum.& I. fcruoinuito.ff ad Trib. 




54 jgnoucrit, vcl aliomodo acccptaucrit. tEttithxc 
tranfmiflio ad quofcunq; hxtcdcs fidcicomminarij, 
ctiam extrancos, vt ibi. Nam licct hxrcdius pcr hx- 
rcdem non 3dita,non tranfmittatur, fi hxrcs antc adi 
tioncm moriatur.I.qui fororcm.C.de iurc dclib. & I. 
vnica.^.in nouifsimo.Cdc cadu.toI.Et fidcicomif- 
farius vniucrfalishabeatur loco hjrcdis.l.j.^ .fi filius. 
ff.quod cii co.Tamc fi Jcicomitlum Vniucrialc traf- 
mittitur adquofcunq; hrredcs fidcicomillario mo- 
ric ntc ante omncm reftitutioncm rcalem , aut verbo 



nguiari oc particuiari, prout 1 
rius vcl donatarius , quauis (int (Tocuratorc s in rcin 
fuam, & ita propric loquitnrtrxt, in difto /.cjcaffe. 
fcciis fi tttulo fuccedat vniuerfili licut facit hxres fi- 
dcicommiffarij, qui ciim pcrfon.-im fidcicommilVatij 
rcpr^fcncct^in cotumccf curcadcm pcrfona cuipfo, 
inauthcn.deiurciur.amoricn.prxfli.in princip. Cef- 
fionariusautcmpcrfonam fidcicommillarij nonre- 
prxfcntati ncc cll cadc m cum ipfo : idco ti fieri non 
potcft fidcicomifsi rcftiturio:ncc valct ccflio fidcico 
mifsi vniucrfalis,ctvTi ccdi non pof$it,licct tranfmic- 



ci factam, vt d.l.fi in pcrfonam. & I.apud lulianum. gptnur vtdidum eft. t Ncc obftat rc^ul.i, cj» quicquid 
^ . AntilHa.& l.cogi. f .idcgi Mxiianu$.ff.ad Trcbcl. cfl tranfmifsibilc cft ccfsibiic, per !.ex pluribus. ff.d 



iicct glo.contrarium volucrit in dida I.cum filio. ft". 
dc Icg.j.& inl.a tclbtorcif.de c6di.&dcmonftra.& 
malcfecundum DQiHo.ibi.Plusdico,tj»niafi fidei- 
cumillarius vniucrfalis moriatur antcquam hxrcs di- 
redtus&grauatus hxrcditatcm adcat,tamcnadhuc 
fidcicomi^lum non 3giiitumtranrmittit.l. quidcm. in 
prin.tf.ad Trcbel.quicquid ibi dixerit glo. Et ita co- 
munitcrtencturindiCta l.tiim filio.Ethxresdircd^ 
inftitutus,& purcdi: rcilituendo grauatus tencbitur 
mortuo fi Jeicomitlario hxrcditatc rcHitucrc hxrcdi- 
bus irxmortui hdcic6milVarij,vt ibi. t Etratiodffc- 
' rcncix quare ma^is trinfmittitur fidcicomillum vni- 
ucrfale nonaQnituaJquorcunq; lixredcs , quam hx- 
rcditas non adita, cft quia hxrcs ante aditam hxrcdi- 
ftemnonhabct inea aliquodius formatum incllc: 



aJmi.tuto.quia non cft verum:ncc proccdit dida re- 
gula aflirmatiue. Imo' videmus mulu fui natura cfle 
trafmifsibilia,qux ccdi no pollunt, prout funt adio- 
ncs diredx,(iux tranfmittuntur ad hxrcdcs,& umcn 
ccdinonpoffuntjVtfcilicettranfcant in ccfsionariii, 
cum ita fint ofsibus .ifhxx^quad cuclli non poflunt, 
fccundum glo.in l.iij.tf.pro (c)cio.im6 ditit alibi glo, 
in l.fTacer afracrc.tf.cic condi. indcb. quod ficuc lcpra 
fcquiturlcprolLmquocunquc vadit, lic a<ftiodircda 
fcquitur principalcm contrahcntcm , ita quod cuelli 
non potcft ncc fcparari ab eo. Scd procedit dida 
rcgula neqat:u^,fcilicct quod ca qux non funt cranf- 
mifsibilia,cciam ccdi non poi unc , & ica propric lo- 
quicur ccxt. in dida l.fi ex pluribus. vbi dida regula 
funJ.icur.forcior cnimcft cnnfmifsio , qu,im ccfsio. 
ciim pro iila ndcunda n6 fibi copeuc adio,nec aliud 70 tRcltac ergo vera conclulio,qu6d fidcicommin'a 



Xi mcdium concra aliquem, fcd ipfc poccft eam folu* 
adireext'aiadicialicir,quando vult. Antequam crgo 
a Jeat,nulium h ibct iu$ m dlc foi matum, licci poten- 
tiam lubcat acquirendi,& fic nihil potcft tranfmicce- 
rcJitnc dicimus h^rcdiuccm non aditam non cffc in 



riodcccdcnce ance fidcicommillum agnicii pcreum, 
& ancc omncm rcfticiicionc , pofico ctiam quod hx- 
res dircdus dc rcftirucdo grauatus n5 adierit hxrc-' 
ditatcm , fidcicomi/fum vniucrfalc purc vel in dicm' 
catii,quod idi: cft,rclidii,ttafmittiturad quofciiquc 

haiTcdcs. 



D< TidekommiJ^ 
sJ?jlnuuone. 
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fazTvdcs fidcic6mi(rtri)i rccuJum Bar.in d.l.cu filio 
& Alcx.plcnc in Kfcd li ad tcmpijs.tf.ad ricbcl.?t vi 

71 dtbitis ^niii^t^erttutUK^jttfitUvrt.']. t Sccus autcm 
cnctiii rcltf^tuiu f.iiil-c lul) i.udicione , vcl in dicm in- 
ccruni,fcilicctcum hzrcs vcl<]uicunqucaliuscvtra- 
ncus morictur. Qina fi fidcicommiirariusdcccdtrct 
anteeucncumcondicioni.<,autdiciinccrtJ,fid>.it:om- 
miffum no trafmittcrct pcr rtgulam I.vnicx.ji.fi autc 
fub condicionc.C.dccad.toll.& cofuluit Ludo.coii. 
xvij.incip.Vifopunfto mihi propofito.& cofi. cccc- 
Ixxx.incipicn. In cafu propontz confult.itionis.lmo 
quod fortius cll,fidcicuminum conditionalc Rlio rc- 
lidum vclalti-ri dcfccndcnti no tranfmittcrcturctia 
in (uos co tnoricnte ante cuctum conditionis, fcc-un- 
dumgl.Bar.& alios in l.j.Cdc his qui antcapcr. tab. 
elof.in l.harredcsmci.f.cum ica.(f.ad rrcbcl.tcx.ini. 
It in pcrfon.i.C.dc Bdc tconktnif. licct gl. folicaria in 1. 
is cui fub coJitionc./r.fin.tl^^.dL- a&io.& oblig. u nue- 
rit contrarium,& malif ficundum omncstquia cotra 
eam tcnctBil.in I.fi auus.C.dc libc.prxtcr. & incap. 
).qui fucccr.ccneantur in viibus f udo & in l.ri pitcr. 
in x.qiizll.C.dc in{litu.& fubAitJ.Oldr.conf. cxxxj. 
incip.Qj.iim hibens trc-s liliof.& L'jdo.confil.xix. 
incipit n.iupcr pundo prjcTiiiro. Q^^"^ tame limitat 
fingularitcr Oidr.conlil.cxxxix.incit>.Ad habcndum 
aliquilcm noticiam. Indcciiioncquincz quzflionis, 
quam vobistradidi in vcrbo,Et fubolcs quim pclU- 
bat,in(inc. Vidcacis qua; dixi inm.:t.riapupil!aris 
fubllitutionisfupra circ^ iinc, vbi ponicuralia limi- 
tatio . Prztcrca intdli^atis fanc tidcicommilfum 
conditionalc mortuo fid^icommttTario ance codicio- 
niseucncum non tranrmitti ctiam ad fuos poilcros, 
(1 in tcdamcnto vel alia vltima voluntatc fuit reli- 
ilum.Scf us autcm li rcliftum fuillct in contradu vcl 
alia Jirpolltionc intcr viuos: quia cunc cranfmitcerc- 
tur pcr tcx.in fxx conditionaIi.inlbt.de vcrb. obli>;. 
vt tiiui.& 7>t r cxriTipli.dccIaiaui fupcr vcrbo,£/ vx«- 
TCinfUintHt^dtUJiAm. in primo a[ticu1ofucci.(iio- 
numabintcluto. loquenJodc iurcrcprxfcntaiionis 
nepotum loco Hliorum przmortuorum. Si autcm 
fidcicoramilTum rclidum foret fubcondittoncnccef 74 
fariaiputa cum tidcicomitlarius morictur , tuc tranf- 
mittcrctur.fccundum glof.in I.poft mortcm.C.dc fi- 
dcicomif.Circa qui vidcatisjquj plcnc fcripfi in raa 
tcria pupillaris fubflicln primo & fcptimo principa- 

ri libusartic. t Sanc tamcn intclligatis, quod fupra di- 
xi , quod (i JcicommilTum vniucrlalc purc rcliftum 
ilico vcl conditionalc poft conditioncm purilicatam 
tranfmictitur pcr moriciu (idcicominiHaiij , fi hxtcs 
dircdus dc rcftitucndo grauatus adicrit hzrcditatcm 
faltcm poft moncm fidcicommiflarij : quia alias fine 
h^rcJicatisaditionc fidcicGmiirumlottirinon poteil 75 
eltedum. Imo fi hzrcsdtrcdus rcftitucrc rogatus dc 
ccdcrct antc hzrcditatis aditionem fidcicomminiim 
cxtingucrctur.l.illc a quo.jf. fi dc tcftamento. ibi , nc 
prius hzresdcccdcnsiidcicomifTarium dccipiat.(F.ad 
Trcbcl.Nec polTa hircs hzrcdis adirc hzrcditatem 
dclatamfuoprzdccdrori,cum vt diftum cft,h{rcdi- 
tasantc adicioncm non tranfmittatur, dida 1. quonia 
fororcm. Vndc fequiiur qu6d,hzrcdc antc adittonc 

rj morientc, cxcinguitur hdciiommiltum. t Nifi in ca- 
fibus fcqucntibus , in quibus hzc rc^ula fallit. Pri- 
mb vbi nircs de r ft tucndo gtauatus eiTct de fuis. 
quia fi dcfuisfiicrit hzredibus, qualiseft Hliui patri, 
in cuiuspotcftatccftconftitutus, vcl alius primfi lo- 
cum luitatis tcncns, tunc no rcquircretur hxrcditatis 
aJitio,ciim fola cxiftcntia fuitatis,tunc fidcicommif- 
Tom. 2. 



fum confirmarct.l.ita ttmett.jf .(i patnr.flF. ad TrcbcF. 
QaoJ qualitcrintclligatur, dixi pU-n^in matcria vul 
garisfubftitutionistra^ando eiusfextum iffccftum, 
vbi hoc firmauicum diiabtis limicationibus, & laij, 
fuper vcibo,/l/«rte*tf4^jr<y?<<wnr. tj. dicsm. Sccund^ 
fallit.vbi iizrcdc rogato mortiio, tdc-m hzr» s ad fuos 
hireJcstranfmifcrit ius dclibcrandi & adcundi hz- 
reditatcm , puta quia hzres rogatusdcceflitin&aan- 
num a tC)'ore fibi fcientcr d. I jtz hzrcditatis,quo ca* 
fu rcfiduumillius anni tmnfmifitad hzredcs. I. cum 
andqiiioribus.C.dc iurc dclibc.fccundiim plcnc not. 
per Barto.in I.vcntre.ff.d.- act^-iir.hzr. Et diram pli - 
nifiimc fuper di<fto vcrbo , i^trtmoitd^ ttjt*ttrt. ij. 
PrziVrtim dnm traft.ibo tcrti.im fpi-cic tranfmiflio- 
nis:quia tunc hzrcs hztedis adirc, & per aditionc ti~ 
dcicomillum cofirmarepotcnt.Etfi adirc nollc t,co- 
gi pollct ficut potuilTct i-fcmct hjrcs mortuus.l. caiu 
quam.C.dc fidoicommif.& dicam ftatim. Tcrtio fal- 
Itt in ca(ibus,in qnibnshzrrditis non aditatranfmit- 
titur, dc quibusdicam vbi fupia. Q^ano fallit , vbi 
bzrcs dircdui dt- rclHrucndo grauaius.qui hfrcdita- 
tcmnonad uit , fu:tTt.t minorxxv.annis. Q^a cum 
ad cius hzrcdcm tranfmiferit ex perfona fua tn inte- 
grum rcftitutionc,quamcd atc rcftitui potcftadutr- 
fus omilTam hzroditacisadicioncm. I. Panconius.fi; 
dc aiquir.hiri.-.& dicam vbi fupra : tunc lizrcshzrc- 
dis prauati monui cogi potcrit adirc & reftitucrc. Et 
has f:llcnti.is prob.it Ba.t. pcr tcx.in I. cum in plurcs. 
/.me(Tem.rf'.loc.ni.& in l.ij.JF.Labco.flF.ncquid in lo 
co pubT.vbi dicitur,rpcogi potcftquisadirc propur 
alium,& melius allcgarc potuilh t l.quod fi minor.in 
prin.R.dcmino.& l.fi minoiis a<5him.tF.dcadmini.tu 
to. Qiint6faIIit,fi antc aditioncm tamcnpoft coa- 
&ioncm hzrcs reftitution - erauatusd.ccficrit: quia 
non cxdnguirur fidcicommilTum , fcd dcbt tur ab co 
qucm vadit hzrcditas, fiue fit hzres, fiuq fubftitutus* 
per tcxt.finqularc in l.non iulta-n.C.ad Titb.fiuc fit 
de vcnif ntibusab intcftato fucie k ns tdlatori fidci- 
committcnti.l.poftro^aneuini os tn fin C.defuis & 
lcg. hffcd.fecundum Bar.in d'fta I. Uca quo.Jf.fi dc 
tcllaiTitnto f^.id Trcbel. tciim crgo hxrcdc prauato 
morientc anic hzr dir:>tis adifoncm extinguatur rc« 
gulariccr fidcicommin'um ( vtdidumcft.) Srqutcur 
quod fidcicommiiTaric fubftitutus^fcu fiJcicomilla- 
rius cogcrc potcft hzrcdcm adirc, nc pire.it fidrico- 
mi(lum,& dcnium cogtreipfum potcritfibircilitue- 
rc hzrcditatem,fiuc talis hzresrogatus fit capax hz- 
rcdicatlsjfiue incapax, quii in hoc cafu potius conti- 
dcramus capacitatcm fidcicomminarij, cui hzredi- 
tasreftituenda vcnit, quaniipfius hzredis rcftituc- 
re dcbcntis, qui no przftat nifi nudum miniftcrium. 
tQiioJ verum intclligaris, fi illa incapacicas hzre> 
dis cifupcrucnit cx poftfado, quz potius dicitur in- 
dignicas. prout cft in illo hfrcdc rogato , q. capax eft 
hzrcditatis capiendc.fcd cfticitur indignus culpa vd 
dclido fuis, vtquia fortc hzrcditatcmadiuit no vin- 
dicatanccedefiindi tcftatoris velinteftato mortui. 
A quo licetcapax cxiftat,potcft fifc* aufcrrc hzreJi- 
tatcm,tanquam ab indigno. Tamcn cogi potc ft talis 
hxrcshzrcditatc adire, & camtidcicominario refK- 
turrc,& ita loqutturtex Jun&a glo.in l.Marcellus.^. 
f^n.tV.adTrebcl.Si autc hzres rcftitucrc rogatusjcflirt 
ab inirio incapax in tocu,tunc quia inftitutio de ipfo 
pro non fcripu & non fada,cogi non po(Tct3dirc&: 
rcftitu: rc.fccundum gloil.in l.eam quam.C.de fidci- 
commii. Adco criim,qu6d iUi ad qiios vadit hzrcdi^ 
tis liue fiot fuccciTorcs ab intcftato, vt quia hzrcs 

ii V incapax 
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Alcxi(l.in I.copi.J.hi qui folidum.fKad Trtbtl.Lictc difm:im6 li df ccdcrct ante notifu «tioficdccrrti orx 

Bald .in l.ab co.C.dc fidcicommill.aliud dixcrit , & ccpiiui conrra h.rri dcmc6ctni,adhuc non adita hc- 

6 malc.fccundum cos.tNam vtroque cafu hxrcdcs ab rcditatc.fiddcomiflum non cxtingucn tuF : quinimo 
intcibto,aiitjifcu$nontcncbunturadKdcicommif- ciui hxrcj ad ipfum rcftitucndum fidcicommifTario 
fum vniucrfalc,ncc pnicularc Icgatum reftitucdum, cogcrctur.vt difia l.non iuft3m.C.adTrcbcl.Sufiicit 
nili ii) tribus cafibus. Primo, ni(i quis cffct incapax cnim,qii6d Iitcripra;ccptorix fucrint antc mortrm 
a princi()io pro; tcr dcliftum a fc commilVum circa hxrcdis pcr iudicem dccrctx & conccflx , quamuis 
teft3mcntum.l.(ilius.f .fina.(F.dcf3l.& l.Hna. ff.de his nondumcxccutatxnechxrcdi intimatx. Chind cll 
qui pro non fcrip.haben.SecunJo.nifi ab initio eflet vcrum,ttiam fi talcdccrctum ad vniusex pluiibus fi- 
iiillitutio hxrcdis inualida proptcr crrorcm tcflantis dcicommilVaiiij inftantiam cmanafllt , cxtcris non 
circa coniundioncm perfoni inftitutx : cafus cft in curantibus. Qaoniam omnibus proderit diligcntia 
difta l.cam quam.fccuduni vnum intrlledum. Tcr- vnius hcrcdcm cogcrc pctjntis.vt dido JJ.Mftianus. 
tio, nili lidcicomiirum eflft ad caufjin piam rcliftu. prout hcc omnia probantur in l.quia poterat.it l.ftd 
I.patcr filium.^. IuIijnus.lF.de Icga.iij. & not.inl.co- & qui m'agna.& I.rccufarc./.j.& vbiquc Bmol.ff.al 
didllii.fF.de Icga.ij. In hiscnim cafibus.licct h jrcs fit 8i Trcbcl. tPlus dico, tj, ctiam fi hxrcdcs pcr quorum 
incapax,h vreditotis habendx,tamcn cogi potcft adi- fylam cxiflctiam abfcj; aliaadiiionc fidc-coinmtflum 
rc & fidcicoinmilVnio reftitucre,ft cundum glol'.fin. confirmatur,vt fupra dixi, li rogati fiierint hxredita- 
vbi Dofto.ind.l.cam quim.Or multo magis vbi hx tcm aff cndcntium rcftitucrc,cogi potcrunt pcr iudi- 
rcs cft capax , cogi poterit adire pcr lidcicoitimilVa- cem adirc hxrcditatc.feu illi fc immifccrc,fi fidcico- 

7 rium. t Et fi tflcnt plures fidcicomniin.irij,vnusfo- miffiriushoc rcquirat.cuius intcrcft,<j,adcint. Qui» 
lus hxrcdtm coyerc polVct h.rrcd tatcm adire.vbi c^- licrt nccelVc non fitadire ad confirmarioncm fidnTo 
tcrinoncurircnt,&non folum polVet vnus cogcrc mifsi.quodiamfirmatumcftfolacxiftcntia fuiutis: 
hxrc dcm pro fua parte.imoin loiu coecrc cum pof- tamcn cxpc-dit fidticommifliric fubflituto, qu6d ta- 
fct adirc,& rcflituerc,difti l.coi;i..#. MLtianus.tF. ad Ics fui hxrcdcs fc immifccat cxprcf^c proptcr facilio- 
Trcbel. Plusdico , quod fi dVcnt plurcs fidcicom- rem probationcm. Nam licct exiftjnria fui hxrcdis 
milVari j fuccvfliuc rogari , & quibus fucccfliue per- filios non obliget , ncc adirc cogat proptcr ius abfti- 
ncntura cft h.£rcditas:& primus no curarcth^edem ncndi c-is a pr^torc conciiVum,vtlatc vidcbidsinfrj 
dirciftum cogerc adirc & rcftituerc hxreditatcm, tuc Mortnoua^tejhittrt. ij. vbi fubrilis tradiabitur mate^ 
fccundusvcl dtinccps: imo vlrimus hoc poflet,vtdi- ria fuitatii: tamc vt profitfidticommiirario , cogun- 

g (5a l.cogi./.fi eeo. vbj B irto. t Et quod hf rcs,adirc tur libcri parrntum hxrcdcs fc immifccre hxrcditari- 

& rcflitucrc cogatuspctcrc pottft fidticommiflarius quia pcr hem ficium abftincndi comparantur hxrc- 

a iudicc in prxffnoa hxrcdis coinpcllcndi.fi prjfcns di ex«r.inco.I.nam ncc cmacipatus.ft".dc lcga. primo. 
fucrit.vel-in cius abfcntia ctii ipfo hjrcdc novocato. gi Or t extrantus hxrcs.vt vidiftis, cogi pottft adirc 

^ tN.im ficut hercs abf. ns potefl ptr nuntiu vcl cpi- ctiam fi hxrcditaf m repudiaflet.nc fidcicommirtijin 

ftolam, aut procnratorcm rtcufare adirc hxrcdita- percat.ftcundum Bjrtol.indidal.itatamcn./.fi pa- 

ttm, quamuis c im adiit non poflc t per cos.I.PauIus. trr.fl^ad Trcbcllia. Nam quantumcunquc fidcicom- 

fl.dc acquirco.hxrcdit.& dicam infra , tJ^mMoitt^ piiflaiio poflet alio rcmediocflc confultum , tamcn 

ttjUtere.]. Sic criam inciusabfcnria potcft flibUitu- 8j hxrcsadirccogitur,nibi, in ^.quiro^^tuj.tEtco- 

tus, fcu fidcicoinmilTariusimpetrarc a iudice, quod g turadirc ofiicio iudicis, & h.rrcditat'cm rcftituerc, 

hxres adirccogatur:quia hoc iudicium non cft ordi- vt dicti l.quia potcrat.& clariiis probatur inflitu. dc 

o narium,fcd fummarium. t Idto iudex, hxrttle nul- fidcicommif.hxrcdita .lf .quia autem.Si autcm hxrc- 

latcnus , vocato litcras prxceptorias decerncre pote- ditatcm adiret fpontc,runc cogerctur eam rtftituere 

rit,quarum mtdio prxcipiaurci ,qu6d hxrcditattm aflioncdire(5ia,vel vrili cx tcftamtto,vt tcriei fupra, 

adcat, & cara in^iri ctrtuin ttmpus rcftituat pcriculo & ita intclligiiur gl.in ditta I.rcftituta.^ .j.ftfad Trjr- 

fidcicommiflarij. Qjj.aalias cogi non polV.tadirc, bcllij.& in l.cxea.C.illoeod.ritu.ftcundum Cy. ibi, 

nili pcriculo fidcicommiflarj , id cft.quod omnc da- & Bar.in I.fi legatarius.^ .j.& l.no cft co^cndus.ff.aj 

m . • .-1 • i:- I 1-. ■ ■ , , ^ ^ . . . 




prxcepto^udicndusclVci.Hfcpradicaprobaturper gj pcrrinet. tNamcxffn.itufconfuItoTrcbelIianohac 
Barto.f^^".dt noui operis nunria.l.de pupillo. ^ .mcmi- fidcicommilVariam fubftitutionem coferuantc cx fc- 



nilVc. vbidicit,qu6d valciit talia prxccpta iii abftnti- ipfo vcl attributiuc quinquc habcmus rcmcdia. Pri- 

tia parris dccTtta , dum tamen admittatur oppofirio, mumelhquod hxres rcftitucrc rogatus cogitur hfrc- 

fi cam ficri conringat,ita quod non cft necffll- incipc ditatcm adire, & cam fideicommiflario rcflitucre,vt 

rc a fimplici edidto dt in ius vocando. dc quo plcnd diftum eft. De xquitatc autcm huius iuris canonici 

Angc.in /.curarcinftitu.de aftio.Vcl poterit iudcx noncftopus aliqua aduali reftiturionc verbali vc! 

alio modoprafticandoliterasdarccontra h.Tredcm, reali : im6 ilico die fideicommiffi conringcnic ipfo 

quod vcniataddiccndum coram co& dcc!arandu,fi iuretranfithxrcditasin fidcicomilVum.fcufidcicom- 

hjrcdiutc adirc velit,aut non.Ei fi adire rccufaucrit, mifTaricfubftitutum , neft texi.quem ibiad hoc ex- 

prcfsi 
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prcfsc ponthrauit Bal.in cap.in prxfcntia.dc prolia. tur dccc/xi(Tc propartctcftatm, &r ^ part* Intcftatu» 
fetficliodie ccllant multzvani fubtilitatcs, & cir- contra rcculam iusnollrum.ft.dc rcg.iur. Itleo IiircJ 
cuitusinancs > qux circa hxrcditatum rclUtutioncm tititcr inltitutus liabctur pro pure inlUtuto , die illft 
exScnaturconf. rrcbclltanico fcruabantur, & fccun- ccrta rcicAa,inllit.dc hxr.inQit.K.hxrcs.dequo dixi 
dum hanc zquitatc iudicaiurin pnlamcnto rolo 8p plcnc in vcrbo,rcIiquit. tVndc cumtaJis h.ms ha- 
fcvtvidi. [Ecdicitur pleniiis in&a fupcrvcfbo, bcatur propurc inftituto, cogi potcrit ad rcqucftam 

fidcicommiirarij adire & rcftituerc hireditatcm, acfi 
purc fuiilirt inltitucus, vt dida l.cogi.i^.cum quidem. 
flf..id Tfcbcl. Aliquando hires purc rogatus inftitut- 
tur fub conditioncjvcl in dicm inccrt.im. quz condi- 
tioni compir.itur , puta ciim Titius moriicur , quod 
ficri potclt dc iurc. vt d.f. hzres.iun(^a glof. fua. Et 
rogitur purc rcftitucrc : & tunc fi conditio appofica 
hcredi fit cafualis, vcluti fi nauis cx Afia venerit» vel 
Titius confut facrit,talis hiTcs intirim cogi non po- 
tcft hxrcditatcm adire. nec fidcicommifTjm reftituc- 
re, quamuis :>ure rcliAum,doi>cc conditio eucncriti 
vel dles incerta.I.fcd fi alio. ^ .finali. tf. ad Trcbcllia. 
Qjj.1 intcrimpcndcntccondiiionc non cft hjcri s.ae 
ccitum cft fidcicommifTum nondcbcri ex tcftamcn- 
to,in quo n .mo hrrcs cxifiit,ciim ab hrrcdc fit ficn- 
da rclKtutio.vtdido inprimisinfti.de fidi-icomif. 
harrcdi. NccantL-conditioniseucntum dcbai poteft 
tanqiiam ex codiciIlo,cum omnicafu voluntastcfta- 
toris fufpcnfa fit pcr conditioncm. Et idcm fi hxrcs 
inllitutuseflVt indicmccrtam, vel cx ccrti dic intc- 
ftjmentomilitis,qul cxpriuilcgio militari in cor- 
porc iuris claufo deccdcre potcft pro partc tcftatus, 
& pro parte intcftatus.l.prima.C.dc teftamcn. msliti 
Qjoniamtilis hxrcsin punfio noftro perindc ha- 
bctur, ac fi infticutus fuilVet fub condirionc. I. fcd Ct 
antcdicm. qux fic intcUigitur fccun-.lum lc^uram 
glof.ibi.ff.acl rrebellia. Si autcm hxrcs pure rogatus 
inftttutuscftl t fub conditionc potcftariua, tunc fi u« 
lis condirio cratturpis , puta inftitutus fuit fi nomcn 
vefpcrtilionis vcl aliud turpc nomc portar. t.vd fub 
conditioncimpofsibili dequo plcnc dixi in vcrboj 
rcIiquit.Talis conditio hrrcdi ri mittitur, & pro pu- 
ri inftituto habciur. I.fcd fcicndum cft.& I. fi^?. tcr 
fticurionc.^.fcd fi fub condirionc.vcrf.fi in danda. ff, 
ad TrebcI.Nam tates turpcs aut dc fatto, aut dc iure 
impoflibites conditionc» pro non aJicftis habcntur. 
l.prima.fT.dc condirio.infii.l.obttnuit.ft'.dc eondirio. 
&dcmonl>ra.& inftit.dc hzredibus ii]ftitu.|(.impof- 
fibilit.vbi bona glo.imo vt ibi dicit tcxtu$,taIcscon- 
ditiones pro non fcripris h:ib .'ncur , taliccr quod hz- 
i-cdis infticutioncm non fufpcndunt: idco talis hz« 
resvelutpur^ inftitutus mortuo tcftatotc cogi po- 
tcft adirc& rcftituerc hzrcditatcm fidcicommimrii 
fubftituto. Si vcrohzrcs pure rogatus fuit iiiftitutus 
fub conditionc potcftariua honcfta & poftibili, tunc 
fi talis condirio crat facilis ad implcndam, & fit mo-^ 
mcatanea,talis quz momcnto implciipoffit , putafi 
intraucritpalarium . hzrcscogitur eam implcre , & 
adirc,acrcrtituerchzrcditatc,vtdifta lulct.i./. fi fub 



^JtfortHotMc^teJbittrt. yn mac rii fuiu^-is ] Sccun 
dum rcmcd.u . Il,quia omncs ai^ioncs a .itiii.r & paf- 
fiuztransf.riicjrtn fi L-icom niflarium.l.j.flF.ad Tre 
bcl. TciC'um, quod hxredi datur cxccptio, fi a crc- 
ditoritiusconucniatur hzrcdirariisvt itii. Qiurtum 
qu6d contra hzrcdem fi agcre vcll.t,compctit di bi- 
coribus hzrcditariis exceprio , vt ihi. Qmntumeft, 
qubd hercs rcftituendo hcrcd t«.-m d •tnhit quar- 
tam,qu c 3ppcllaturTrcbcllian-.ca,vtdi.ta l.j.i .li hx 
85 res.viii B irto.»f.ad Trcbel.in princ. + Famcn illam 
quartam non dctraliic , ncc allud quodcunquc com- 
modum, fi coaflusadicrit & rcftitucrit.Quia ficut ex 
talicoakta aditionc nullum fcnrit dimau , cii omnia 
fiincpcriculo fidcicommtflarlj.vcdixi. Sicetiamco- 
Arqui non dcbLt prxmium:qui-i non dcb .t qui$ ex eo 
fru{fium capcrc,quod n fus fuit impiignarc fcu rccu- 
fare.cap.ex co.dc regu.iur.lib.vj.Niu adire fimplici- 
tcr non rccufalTct.fcd folum pro tuc diftulillct, pctcs 
dicm ad dclibcrandum , qua aducnicntc adirc pote- 
rit,& nihil perdct.Si autem recufafl" t, quanam per- 
derct iure rcftiturionis fibi d.bliam. Ex quo Barto. 
87 in dida l.quia potcrar.in finc. td.c'dit quzftionem 
de duobus fociis m rcatoribus. q<Jonim vnus volens 
irc Vcn tiasaltcrorccurantcdixit, voloirc meo peri 
culo.Nim fi illuc a:c .-»rcritfuo pcricuto, & mulcala 
cracus fiierit,focius qui eum irc proh'bcb it,pctcrc ni 
potcricpart.m lucrhimo cotum pcrtio.-bit atccri, qui 
inccgro pcriculofefabmlfit.argumcn.jF.illud. Inftit. 
dcfocict. Plu* dicittcxt.indidal. itatimcn. f. qui 
fufpcftam.Qiiod hzr^s adirc compuUas ncdum pcr- 
ditTrcbdlianii-am, & co^itur intigram rcftitucrc 
hircditatcm, fcdctiim pupillarcm fubftiturioncm. 
Et fic pupilli fili j tcftatoris bona , & quodcuq; aliud 
commoddm,quod habiturus cx tcnamcnto non fuif' 
ft t » fi hircs non clVct- Nam catcnus primiumnon 
confcc]uitur, quatcnus confcqui non potuifl. t impu- 
enationcfua exiftcte vera,& fic illud quoi h^rcs ha- 
ba cx fubftitutione pupillari, v^^nit in reftitutioncm 
fidcicommifii , quoi alias non vcnirct.Q^iod quali- 
icr inteltigitur , vidcatis pcr Barto.in dlct o f . qui fu- 
fpcftam. &dicamlarius in mat ria reftitutionis fi- 
dcicommifsifnpcTvcrbo , in rcftiturione bonorum 
Raynurij condjmniuit. Ethoc adco vcrumcxiftit, 
vtfivnusfolus ex pluribus fidcicommllVariis hiirc- 
dcm co:^ipcticrit.ac adirc compulcrit,& rcftituc- 
rctotam hrredicitem, prout quilibctfolus faccrc po 
tcft dc iurc,vt vidiftis,talt.s hirc s ad vnius rcqueftam 
compulfus totam pcrdit Trcbcllianicam , & quod» 
cunquc aliud cmolumcntum , ac fi pcr omnes fidc i 



commiflarios fuilVct coa(ftus,vt d.l.cogl jf . Mitianus. 90 condirionc. in principlo. t Si autcm hzrcs Infttu- 



fi. ad Trebellia. fecus fi pro parte illius dunuxat 
compulfus flicrit : qula tunc partcm tantiim Trc- 
bcllianicz rclaltcrius cmolumcnri pcrderct,vt Ibi 
03 plcne dicitur. tEt przmifta , fcllicct quod fidcicom- 
milVirius cogcrc pofsit h.crcdem adirc & rcftitucrc 
hircditntem , locum habcnt vbi hzres fiiit inftitutu» 
& rcftituerc rogatus purc. Siautcranon cflct hzrcs 
purc inftitutusjfed in diem, vcl fub condirione, con- 
fidcrandum eft , quod interdum hircs inftituicur ad 
cercum dicm , vcl ex certo dic, & pur^ rogacur rcfti- 
mcrc,& hoc dc iure fieri no potcft:netcfUtoc vidca' 



tus dVct fub conditlonc potcftatiua honcfta facili» 
fcd pcrpetua , vt puta fi nonKn tcftatoris honcfti rtl 
portct& arma:tuncfihzrcstalcm condirioncm im- 
plcre nollt,quia non vult nomcnfuuffl dimittcrc ncc 
aliud portarccertc taliscondirio ei rcmittitur ad c6- 
modum fidcicommi(r.itij. poftquam talis hzrcsfulc 
refUtuerc grauatus , Ita quod pcrindc cogctur rcfti- 
tucre,ac fi purcfiiiflct inftitutus,poftquamtalcm c6- 
dirioncm adimplcrc no vult. nc pro dc fcftu hzredis 
fidcicommiflum pcrcat,vt di<fto ^.li fub conditionc, 
in fiac. Tbi Banolus. Ad fuiumc-o hzrcdis commo- 

dairt 
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datn falis conditio non nmittcrctur , imo fi rcfKtuc- expcdato.l. j.& I.ciim proponas.C.dc paftif . & valc 

rchrrcd titcmnoncfl* trog-iiusnonpircdocondi- bittalcpadumiquamuisfucritdcfuturi futCLfMonc 

tioni priujrctur h5rcditatc,& in c afu noftro quando fadum, attcnto quod cft padtum dc non fucccdcn- 

rogituscft rcftiiucre , nihil commodi cx hxrcditatc do cx fidcicommilTo, pcr quod potiustollitur,quant 

pcccrc potcrit,poftouam honcftam coditioncm im- inducatur votum c.ipt.indz monis. Ob quod a iurc 

p^rrcrccufat.l.ciimharrcs.^ .j.fF.Jc ftatu libcr. Quia tolcritur, imo approhatur& commcndarur prxfcr- 

nihil mali cft honcfti viri nomcn& arma aflTumcrc, tim intcrlibcros, vtdifta I.ciim propona^idt paSif, 

vtdidal.fada.^.fi fubconditionc.vc-rli.fi in danda. & I.dcfidciconimiiru.Cdetrafadt. Kacxhoc pido 

ff.adTrcbcl.fccundum Imo.& Pau.ibi,dcquopIcnc noninfurgit aliqua iniquit:>s, f d patcns & notoru 

dixi in vcrbo , RMynMttm de CUta. vbi vidcatis Imo. arquitas , qux potifsimc in hoc conliftit , quod intcr 

plus fuit dccifum in Parlamcnto Dclphinatus, virc- fratrcsvotum toIliturcnpMndz mortis, vt di6ta !.dc 

9« fcrt Guido Pa \t , quift.cclj.tqubd fitcftator onus fidcicommiflo. Prxtcrca vbi vnus folus Iratcr fiiit \ 

portandi nome fuum & armaappofu;rit inmodum paircgnuatiisrcftitufrc alirri hjrrcditatcm, pcr pa- 

conditionis, puta fic diccndo, hxrcdem inflituo Ti- ftum talis fid. icumiDi rcmiflbrium & liheratorium, 

tium,fi nomen mciim portauerit.fiuc hoc cxprcflcrit infurgit intcr fi^arres in fucccd-.ndo xqualitas , quim 

ciira formam coditionis,fic dicendo, volo quo J no- Icpcs intcrfratrcs multum fuadcnt & affcdit. I. cura 

men mcum portcs,& fis hxrcs.Ccrtc talis hires infti patcr.jF.euiitis.ft".dc lcga.ij.I.fin.C.comunia vtriufi;; 

tutusdcbctpriu$vtroq;cafu ainimercnomcn tcfta- iudi.& l.illud. J.fin. C.dccolla. dc quo plcnc fcripfi 

tori$,quam hxrcs cHc pofsit, ac fi vcrba fuillcnt con- in vcrbo.duas habcns filias.in tcrtio principali cafu 

diiionalitcr prolata , cum habcantur pro conditio- &Ilentix,vbi dc his padisfiiturx fuccfsionis ad fatu- 
nalibu$,p'T cafum fimilcm in I.mulicr.j^.fi qui fcruii. 95 ritatcm habuifti$. tVItra qux diro , quod adco valct 

fF.dccondi.inftit.Htidcmcfittficonditiorubquah^ talepaAumfidcicommifti rcmiftorium & cxtin<^i. 

rc$ fuitinftitutus,crat potcftatiua cofiftens in ficicn- uum, quod iuramcntum vllatcnus no cft ad iilius »a- 

do.Quoniam fi hxrcs faccrc nollet, talis conditio fi- liditatcm nccdTarium: quia vhi agiturdc fideicomiC 

bi rcmittcrctur ad commoJum fi leicommiflatij , vt fo,nullomodoapitjr dc hxrcditate viuctis,fcd mor 

pcrindc hxrcdcm cogcrc poffit adirc & rcftitucrc, ac tui : tamcn dcfcrcnda poft mortem altcrius viucntis, 

fi conditio implcta dret.Scd ad cOmodu ipfius hxrc- fcilicet hxrcdis grauati. Vndc non ab rc remiiti po- 

dis,vtconditioncnonimplcta,commodumlixrcdi- tcft finciuramcnti prxftationc, fcd pafto fimplici. 

tatishabcr • pofsit,talii conditto non rcmittcrctur.Si Nam in fidcicommilfaria fubftirutionc traftari di- 

vcro conditio clT« difricilis.hircditas ci confiftcrct citur , non dc fucccfsionc ipfius hxrcdis,cui ^iGtx cft 

in dando:puta quia fuit hxresinftitutus,fi dcccm dc- fubftitutio , & qui grauatiis cft rcftitucrc, fcd trada» 

dcrit,& fortc non habct.aut darc non rult, conira ta tur dc fucccfsionc tcfiatoris dcfun(ai.l.qui hircdi.^. 
lcmdifricultatcm fuccurritur , quia fubftitutus leu fi-P^ ciim (ilii. iF.dc vulg.i.& pupil. t Idcm dUt , vhi pix 

dcicommilTarius darc tcnour,& fic conditioncm im paftfi rcmittcrctur fubftitutio dircfia , qualis cft mi- 

plcrc.vt difto §S\ indanda.Et cxindc impletacodi- litiris,dcqua loquitur.I.Ccnrurio.ff.dc vulg. & pup. 

jllionc poteritcoocrchfrcdcm adirc& rcftitucre. tEt fubftit.vtquia milcsdiredb fubnituiftctfiliofuopu- 

prxmilTa intclligitis , vbi hxtrs fliit fub condition-.* beri,ficutiurcmilitaripotcft,vtdifiaI.Ccnturto. vcl 

inlHtutu$,& purc rogatus hjfrc ditatcm rcftitu:-rc,fed pagan* dircdc filio fuo fubftituiflct adulto, vt poftct 

aliquando fit c;onucrfo , vidclicctqubd hxtcs dire- fi ftatutum aut cofuctudo loci pcrmittcrct,fccunduin 

duspurc& fimpIicitcrinfHtuitur, tamccogaturfub Alcxand.in l.ij.in princfKdc vulg.& pupilJiis cnim 

conditionc hxrcditatcm n lliturrc. V>-: quo dirsm cal.bus poteft fubftitutio remitti pado fimplici , fc_ 

plcnc infra fupcr verbo , f»^modHm ittter AUtrodiAm cundum Alexand.in Lqui Romx./.duo fi-arrcs.xliiij. 

tjrfiUMm ««<.Q_;ii pio nunc Jc hac fidcicommillaria col.ft.dc verbor.obliga.Iica Ange.ibi^voIuifTct iura- 

futiftitutione , fcu vniucrfali fidcicommifib , quo ad mcntumclTenccclTarium.quod noncft vcrum, quia. 

fui cfKaum confcruatorium rcftitutorium & dctra- p has fubftitutioncs no fucccdirur ci,cui fa&xfunt. 

&orium alia non dicam,nc fpoliarc videar plura^Ie- Et fic in cis non agitur dc fucccfsionc viuctis,fcd de- 

gantia huius dccrctalis verba , qux dotc illa infirius fun6titcft.itoris, dc quoplcnc dixi fuprain matcria 

95 vrilitcrcxornabuntur Chriftoauxiliantc. tRcftat compendiofxfubftituiionis,idcocumtalc$perfub- 

crgo,qubdvnufqu;fcjuc tcftator grauarcpoteft fuum ftitutioncs fucccdaturtcfbtori , & non h^rcdi.ccrtc 

harcdcm , vcl h.rrcats hiredis reitimcrc hircdita- rcmitti fmc iuramcnto poflunt vtdida I.prima.Cde 
temcuitcftatorvolucrit.qubdfaccrctcnctur hires, P7 padtis. tSanc tamcn intclIigatisJideicommifTuin 

&- ad hoc cogi potcft,vt vidiftis.Nifi fidcicommilla- pafto remitti polTc , vbi compctit pacifccnri fcu re- 

ricfubftiiutus fcu fidcicommilVarius talc fidcicum- mittcnti , cum de fuo faccrc pofsit quod vult.fccus 

roiftumpaaorcmittcret,& illi rcnuntiarctin fauo- fi relidum fuifTct, & ficcompctcrctccclcfix vclmo- 

rcm hircdis. Nam licct fidcicommilTum ccdi non naftcriorquia tunc non poiTctfoIusabbas vcl cpifco- 

poflit,ncc donari 3ltcri,vtdixi fupra. Tanicn hxrcdi pus ipfum remiiterc finc conucntu vcl capitulo dcbi 

a quo reliiftum cft, poteft pado rcmiiti. Et Altcro ta intcrccdcnte folcnnitatc,vt plcnc dixi fupra in ma 

cha & foboIcsfideicomi(Tum,dcquohic, rcmifilTcnt tcria vulgaris fubftitutioni$,tradiando primumctus 

Adicdx viucnti vclfuis hxrcdihus, illud pctcrc nun cffirftum.Et idcm fi tcftatorcxprcfsc vctuit & prohi 

quam potuilTcnt, fccundumgloH.noftram hic fupcr buit fideic6minircmiffionem:quiatuncpidorcmit 

noftris vcrbis, qui poftcnumcrationtm fubftitutio- ri nopo(l(?t. Qiija licetprohihirio fada videatur&- 

num ita concIudit.Ncc cft in hoc palTu tam vtili tim uorc fi Jeicommiifarijitamc quia cft prohibitoria, no 

quc quotidiano oculis conniucntibus diflimulatc potcffci rcnuntiiripcrglof.in l.j.Cnc fidciuffo.do-i 

94 prxtcrmittinda. t Concludit cnim glof. qubd fidci- dcn.fccundum Bal.in difta I.prima.de pad. fVd Bar. 

commifTum pado rcmitti potcft, non folum purum, contra,fciIicct qubd renuntiari potcft, pcr l.fi qui$ in 
cumdcillonon fit dubium , fcd ctiam conditionilc 98 confcribcndo. illo coJcm titul. t Quando autcm 

potcft pcr pactum rcmitri nulio cucntu conditionii trattaretur dc fuccefsionc Yiucniis habcnda tcI pcr- 

dcnda 
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dcnda,non valcrct paflara prxfirriim d.- fucccfiionc 104 flatrcs.xlii). col. t E< qutbus duz rcfultant conclu- 
habrndi & acquironda,ctiam fi talc paiftum iuramc- fioncs.Prima, (j» ius iiic&x fubftitutionis pupillaris 
to va!Iarctur,vt cocludunt omncj in !. IHpuiatio hoc vcx cxcmplaris.pcr quam non fucccditur principali- 
modo conccpta.tF.de vcrborum obligat. & ].pai.Hum icftatori dc^unfto.fcd filio hxndi , ciim in ca trade 
dotali.& I.fina.C.dcpa6t.Nk.c ctlam valcrcipadum turdch^rcdiratc&fucccfsionchatrcdisadhuc viuc- 
dchxrcditatcviucntispcrdcndanrurcmittcndal.pa- tis, folo fimplici paaorcmitti non potcft finciura- 
dum.C.dccoIIa.nifiincointcrcflctiunimctum.cap. mcntcvtplcnc dixiin d\6io fcTbo .tiMMthMbtmfiluit. 
quiuis dc paft.lib.v j. vt latifsime di xi in didto vcrho, lO^ propc fin.tSccunda conclufio c(l,g) fubftitutio indi- 
Jm44 habes JiltM preftJiHtm.Ex quibus fcquitur,qu6d rcda 8c fidcicommi^Tiria , & quarlibct alia pcr quam 
99tcum inpupiliari fubHitutionc dicatur tradari de dcfunftotcftatorifucccdidibct, fimplici paSo, ctia 
hxrcditatc viucntis , quia dcpupilli adhuc viucntis amcconditioniscuctum,rcmittipotcftabfquciura 
hxrcdititc & fucccfsioncagitur.l.fi plurcs. Jf .ad fub- mcnto.fccundum glo.nofhamhic, quac fic acbct ia 
ftitutos. rf. de vulgari & pu)'tl. qiiandiu pupillus vi- tclligi. Et quia hxc cft matcria noflra , non traiflata 
uct , non pofTct talc ius cx fubltitutionc rubftituto pcrmc vbi fupra,proccJo vltcriiis in hoc pudto no- 
compctituru rcmitti pcr fubfttttitum,fccundum Bar- ictf ubili,& quotidiano.t Et dico, quod h^c gl. fcu cius 
to.in d. ^ .duo rrjtrcs.in vij, quxft.ff.d. vcrb. fipnifi. dccifio,fctlicctqu6d fidcicomillaria fubftitutio fim- 
B3ld.& Sali.in dicta l.j.C.d • pad.vbi ho tcnct Pau. plici pafto rcmitti pofsit , intclligitur vcra duobus 



c6currt:tibus,finc quibus no valcrct rcmifsio. Primp 
rcquiritur, quod fidcicommifit rcmifsio fiitpctpa- 
Aum,qucd nihil aliud cft,quam duorum pluriumvc 
in idcm confcnfus & placitum , quia fine confcnfu 
omnium panium fieri non poti-ft. Etin hoc dilFc rt 2. 
pollicitationc.l.j.tF.dc pa^t.Antcquam cnim rcmifsio 
& rcnuntiatio fidcicommifsi valcat , & cffcdum for- 
tiatur , oportct c^ in ei concurratcofcnfus fubftitutt 
fcu fidticomminarijfidcicomitfum rcmittcntis & rc- 
nunci4tisnccnon& hzrcdisdc rcftitucndo grauati 



& in dido /.duofiratrcs.vbi Angr.in iiij.qu{(^rficit, 
looqubd t idimjcflct in cxcmplari fubftitution/" ficut 
in pupillari , vc fcilicct non pofsit pacto rcmiiti, ncc 
rcnuntiari:quia dircAa cft.Prxtcrci jpcr cam no fuc- 
€cditurdcfun(ffotcftatori , fcd fTioio vi l mcntr ca- 
pto viucnti. Vndc cum agatur d- fucccfsionc homi- 
nis »iucti$,non poteft pafto rcmitti , ncc rcnuntiari. 
Qiiod vcrum intclliuatis.fccundiim AU x.in difto f. 
duo fratrcs. nifi talis pactio firmarctur iutamcnto 
quia tunc valcrct,cum fit dc no fucccdcndo,quod iu- 
101 ramcto firmatHr,pcrtcx.indidocap.quauis.tVaIet cuitalisrcmifsio fit,& ita intclligitur gl.hic dumallc- 
enim rcnuntiatio iuri df fiituro fadacum iuramcn-i07gatdid3ml.j.C.dcpaftis.tSiautcm rcmifsio fidei- 
to.fccundumRaph-.inI.isqui hires.tf.dc acquir.hx commifsi pcrfimpliccm firretrcnuntiationcm folius 
rcdi.qucm ibi fequitur Al-x. diccns fc non mcminif- fideicommiflarij.ialis reinifsio non val> rct : imo illa 
fe hoc alibi Icgiflc, fubiungens per pulchras rationcj non obflante idcm fidcicommiflarius pctcrc poflet 
quod talis renuntiJtio iurati valct , licct fada in ab- fidcicommiflum conditionc aducnientc. I. fi ita fcri- 
fcntia illius, cuius fauore ficbat.Et hoc proptcr iura- »o3 ptum.if.fi fub condirionf.tF.de Icga.ij. t Et ratio dif- 
mcntum pcr glo.in can.quorirs cordis 0culus.ij.qu5- frrcntix,quarc plus valet remifsio h&i pcr paftum, 
ftionc vij.& ponit Bal.in rubr.C.rcs inter alios ada. quam pcr fimpliccm rcnuniiaiionem , cft inii r cxte- 
lOlcirca quod vnum mrnritcncbitis pcrpctu6, t quod 
padum dc non fucccdcndo ab intcflato vd cx tcfta- 
mcnto , puta cx fubflitutione pupillari vcl cxcmpla- 
ri firmatur iuramcnto , licct vt dii5tum cft , agatur dc 
hxrcditate hominisviucntis, fi talc iuramcntum pr^- 
ftc tur pcr cum,cui ius cx tali .ubftiturionc crat defc- 
rcndum,idcft,pcr ipfummctfubfUtutum,cuicx fub- 
lOjftitutionceratfucccfsio peruentura. tSiautcmrc- 
nunriatio fubftitutionis fcu padum dc no fuccedcn- 
docxfubftitutionc fierctpcradminiftratorcmipfius 
fubflitutijcuiusfuturumiusrcnumiatur, & iuramcn- 
tnm pcT ipfum prxflarctur adminiftratorc, talc iura- 
mentu nihil oprrarctur, vtputa icftator filio pupillo 
vcl dcmcri fiibftituit hofpitale vcl ccclcfia : certc hoc 
cafu iuramctum orphanotroplii fcu reftoris difti ho- 
fpitalisiaut prxlari ecclcfix non firmarct pa6tum re- 
miiroriumdi(5txfubftitutionis,fccundum Bal. fin- 

gulariter in feptima oppolitionc- in dida I.j.C.dc pa- 109 parct.tEt fi dubiurctur qualitcr fadta cflct, prifumc 
fiis.QuiaiuramcnturopcrfonxnonnocctpioIoco. rcturfiaapcrpadum, non viafimplicis rcnun- 

tiarionis,vt res potius valcat,quam pcreat,3rgumc.l. 
quotics.fl^^.dc rcbus dub.& l.an inutilis.lF. dc «cccpti. 
Imoplusdicit lac.dcButr.indifta I.prima. qucmibi 
B3ld.fcquitur,qu6d fi tabcllio qui inftrumcmum rc- 
mifsionis fideicommifsi rccipit vterctur vctbo rcnun 
tiauit,fupcr iurc futuro rcmittcndo, adhuc intcl- 
ligrrctur de renuntiatione pcr patftum , quia vbi agi- 
turdclibcrationc locum habct rcgula , Si non valct 
quod ago,vt ago, vakt \t valcre potcft,vt dida I. an 
inutilis. Et ficnifi cxprcffc apptrcat , rj> fuit fimplcx 
rcnuntiarioi fcmper prcfumctur in forma pafti vali. 



ras duplcx.Prima,quia natura rcnuntiationiscftpri- 
uarc rcnuntiantrm ritulo & pofTcfsionc, vt pK nc de- 
ciditur in cap.fupcr hoc.dc rcnun.& ibi Inno. & Za- 
bard.in clc.gratix. de rcfcript.I|ilco talis rcnuntiario 
prxfupponit habitum prxcedcre ,cum priuatio fcm- 
pcr habitum przfupponat , qui dcficit quand iu pcn- 
dct conditio fidcicommifsi, fcd no fit in pafto quod 
fui natura diemrecipit & condirionrm.l.omnia.fl*. fi 
cer.pcu.& l.fub condirionc.tt. Jc folu.fccundu lac. 
But.Sc-cunda rario eft, quia padu habct in fc vtiiufi ; 
partis confcnfum,fed rcnuntiatio habct lantiim in fc 
confcnfum folius rcniuitiantis : mcritopaftu cft po- 
tenrius,quia in cocft confcnfusctiam illius.cuiex 
pa&o iusquxruur:fcd in renuntiitionc non rcquiri- 
turillcconfcnfusfccundum glof.& Bald.indida l.j. 
C.dc padis. Et idcm Hcnri. in cap. cx multiplici.de 
dcci.in dubio autcm fi fidcicommifsi rcmifsiont ap- 



.Qma 

ncc habct locum difpofirio didi c.quauis.Et idem in 
pi ocuratore ad alicnadum coftituto, vcl quitandum. 
Quia fi romiticret vcl quitarct ius diftx fublU. etiam 
cum iuramcnto nihil agcrct , nifi dc prxftando talc 
iuramcntum habcrct fj>ccialc mandatumadomino. 
Et cf iuramentum adminiftratoris no firmct contra- 
ftum, qui alias non valerct ,tcnct loan.Andr.in cap. 
grauis,dc- dcpofito.&magisclarc Bal.inc.j.Jf.item fa 
cramcnu.de par e iura.fir.vcrfi.qucro vtrum iuramc- 
tum prxIari.Facit quod voluit glof.in vcrbo,contra- 
ftum.in cj.dc in intcg.rcfti.lib. v j.&Bal.iii l.gcnera- 



feer./.i.C.dc rcb.credit.& tenet AkxUn dido ;.duono &^ta.quod cft noundum. t $i ergo pcr cxprcflam 

icnumia- 
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rcmmttationcm (implicitcrfadam no inducsturrc- 
mifsio ti<Kicomm!fsi,vt di^um cft,mult6 miniis cc- 
(cturinduci pcr ticium rcnutiationcm, ciim no plus 
poflit tacitii quim exprifllim.ldco apparit dccilio- 
nemBirt.circ vcnm.in diftal.qui Rom.r.^.duo fra- 
trcs.v.col.cumtribus fcqucntibus.lf.dc vcrbo.obliga. 
vbiconcludit pcr fimpliccm diuifionc m hzrcditatis 
intcr duosfratret vcl alioscohxrcdcsfadam ius fi- 
dcicommifsi altcri cx ipfis aut vicifsim conditiona- 
litcr rclidum non ccnf tur cfTc rcmiffum ncc quitta- 
tum : quia fi pcr cxprcflam rcnuntiationcm tolli non 
pofsit, (vtdidumcll) minustollcrtir pcr tacitam, 
quz includi vidcbatur in diuiiione, gcncrali quitta» 
tionc inter cos fada. ctiam ck rcrum fccun- 

dum ipfum ihiin fincf cundarquzftionis, fiucdiui- 
dcntcs hzrcditatcm ignorabant fidticomminum , fi- 
uc ipfum fcicbant in tcftamcnto rclidum:& liuc fuc- 
rit fimplcv diuifio intcrcos fada , fiuc poAdiuifio- 
ncm pcf fjdam fc inuiccm quittauerint , & in aliquo 



commifium vcndts affirroarct cmptoriio przfcntf» 
fidcicomiiTarijrcsquas vcnditnulli fidcicumiilo fub 
iaccrc.Qoia eo tunc fidcicommiifarius tacendo bcnc 
fibi prJtriudicarct,ptcxt.no.in l.fi finc. Cjd VcIIcii, 
£t hoc cafu faluari poiVn e}. in dida I. cu proponas, 
(ccudum Sali.& Pau.ibi.Et idcm dfct fi fidcicdmifla 
ri* pr^fcns in alicnationc fidcicomifsi fidciuficrit dc 
cuidione pro harrcdc vcitcntc,(po calu ctia fibi prap 
iudicarct.l.cxccptionc.C.dc ca\&. pcr rcgulam I.ireiJ 
dicantc.lf.d^-cuid.fccundum laf.indidal.cumpro- 
ponas. Plu$dico,qroJ iicut nuda prxfcnti.i fidcico- 
milTarij in alicnstionc fidcicomifsi non inducit illius 
rcmintoncm, vbi harrcs fidcicomiifo grauatus alicui 
alicnatfidclL ommiflum , fic ncc vbi ipfum rcndcrc^ 
ipfiinct fidcicomiilario.Qina no obftintc cf> fi Jcico- 
mitfarius fi Jcicomidumcmcrit, vcl rc fibi rcfiituca- 
dam poterit conditionc fidcicomini conttngcotc rc- 

ficterc prctium ab h^rcdc|fccundumAlcx.in d.^.duo 
ratri s.dc quo tamcii dicas. vt ibi pcr cuin. xxij. col. 



non contraucnirc promifcrint.Quonia pcr hoc non tRcftatcrgo,rj>fimpIcx ficieicomiffi condidonalit 

ccnfeiur fidi icommilTum altcri cx cis , aut vicifsim, rcmiffiofcurcnuntiatioipfum non tollit, ncc cxtin- 

rclidum fiiilVc,ncc clVc ri ipilVum , per tcxt.in 1. cum puit fidcicomiflum : tamcn fallit in fcqucntibus cafi- 

patcr.^.hjcrcdintcm.tf.Jclcgatis ij. tNamcIaufuIa b«$. Primbvbi fimpkxfidcicomifsi rcmifsioficrct 

gcncralis quittant'X aJcanon rcfcrtur , quz cx tc- iniudicio,quiatuncproptcrprxfcntiaiudicisprziu- 

fiamcntopcndcnt.I.PauIo Callimacho./.j.fF.dc lcga. dicarctrcnuntianti.l.j.& ibi glof (fldccura.bon.dan. 

iij.Plusdicit Bmo.inl. quicum tutoribus.ff.dc tranf fecunJunr. B.irt.&omncsind.I. j. C.dcpadt.& Hcri, 

lU aftio.tquod rcnuntiaix omni iuri quod habct & ha- in d.c.cx multiplici.de dccimij. Qtiod vcrum intclli- 

bcre fpcrat , folum intclligitur rcnunttarc iuri quod g^^tis, fi iudcx tanquam publica pcrfona & cxprcfsc 
habct cx caufa dc prjfcnti^non autcm iuri quod poft 
modum fupcrucnict-idcm Bart.tcnct in I.fi poft cmi 
cipationem.jf .j.ff.dc libcra.Icg.& in I. quod Scruius. 



pcr illum tcxt.ff.dc condi.caufa dat.dc quo noubili 
tcr loquitur iJcm Barto.in I.fi vxor.lt. diuus.dc adul. 
& in dido f .duo fratres. Si aute rcnuntiarct quis om 
ni iuri,quod habct,& fpcrat, ac habcrc putcft,ctiam 
ex caufa dc futuro,runc elVctomninocxcIufus, fccun 
dum Bartol.in difla I.prima.C. do pacTtts. & in 1. ho- 
minem. ff. mandati. qu:mfequitur lalon indiSa I. 
qui cum tutoi ibus./.ptimu.in (inc. Dc quo & pluri- 
bus aliis quxftionibus huic dccilioni adiaccniibus vi 
derc potcftis r Bjrto.v!)i pIcncAlcxan.in dido.jf. 
duos fratrcs.& tn qunrta part(.-,c6fi!io xl. inripientct 

"J Supcr primo dubio.f cuda col.t Et idcm ciVct ( • t fci 
licct non vidcatur fiJci;ommilIum fuifVc ncc cfVc rc- 
mtlVum) fi hxrcs grauatus fidcicommiifum alicnarct 
in prrfcntiaticcntis fidcicommitVarij cui vcnit rcfti- 
tucndum. Nam pcr p.itientiam illius & taciturnita- 
tcm non inducitur fidcicommifsi rcmifsio, pcr rt^- 
lam qua dicirur,qu6d vbi prxfcns in a^u non potcft 
contradiccndocum impcdirc , fua taciturnitas nun- 
quim fibipr^iuJicat.I.Ciius.iundaglo.ibi.fF.dc pi- 
gno.adio.I.Titia cum tcftamcnto.jf.Lucia.fF.de Icg. 
ij.B tno.& alijin l.quxdotis.fKfolu.matrimo.& Pa- 

114 nor.in cap.nonne bcnc dicimus.dc prxfumpt. tScd 
pcnJcntcconditioncfidc-icommifii poiluni intcrim 
rcs rcftitacnJxalienari, & valct alicnatio, Itcct con- 
ditionc poltea adu-jnicntercuocctur.l.finali.C.com 
munia dc lcgati5.& dicam plcnc in verbo,Eidcm re- 
liftis a patrc.Ergo non pofVct intcrim fid^ icommitll 
alicnatio impcdiri pcr fidcicommiflarium ; vndcta 
ccndo non libi prjiudicat.Et ifta eft vcrita$,quam c6 
mun'tcrtencnt do&o.in dicta l.ctim proponas. Cde 
pad.quicquid dixcrit ibi glof. ijux comunitcr rcpro. 

"5 batur. t Et hoc fcilicct,<jj fiJetcommitVarius vidcns 



talcm rcccpcritrcnfitiationc nominc lixrcdis abfim- 
tisjcuii sfauorc rcnuntiaf, & ita fingiilaritcr hocin- 
tellex<t Bar.in l.poftqua Iiu.vlti.col.C.de paS.quctn 
ibi multum commcndat Alcxan. & lafon in d.l.j.illo 
co.tit.v.cul.AIi js autcm fccusclfct,fccundum Cy.iii 
j.q.in authen.facramcnta pubcrum.C.fi aduer. vcnd. 

Sccand6fa1Iit, vbi rcnuntiatio fidcicommifsi fim- 
plcx ficrit pcr fidcicumifTirium in prxfcntia h^cdis 
tali fidcicommitfo grauaii:quo cafu cum tradictur dc 
commodo cius,qui prf'cnscft,& tacet, habcturpro 
confcnticnteJ.qui patitur.ff.mand.& fic renuntiatio 
cxprcfla hab turpropafto proptcr panisprxfcntia, 
vt infri dirctur.Sccus ii tacita,vt vidiftis fupra. Ter- 
tiofallit, vbircnutiatiofierctin hzredisgrauati ab- 
fcntia,fi notariusibi prxf^ nstanqua pcrfona publica 
ftipularctur pro abfcntc , fccundtim Bald. fjcit quod 
plcncdccidit Panor.in vcrbo, fcruus fcniorum Dci. 
fuprain proccmio. Quano Fallit vbi fimplcx rcnun- 
tiatio fidcicommifsi ficrct in abfcntia hxrcdi$,timcn 
rcdad* fuit in fcriptis, licet non pcr publicam pcTfb- 
n3m:f>d fortc manu propria rcnuntiantis, ve! manu 
alicna, fi ipfc in ca fe fubfcripfcrit : quo cafu totum 
vi J. tiir fcripfiiVe,fccundum Alcxa J.in I.fi iu ftipula 
tus.^ .Chrifoponus.& diifia I. qui Romx. tf.dc vcib, 
oblig. Nain di^tiscafibus, quamprimum illa fcriptu- 
ra dcuencrit in manus& noriti^m hxrcdis cutus fa- 
uorc fcriptacft.pcrindc valct rcnuntiatio.ac fi in eius 
prxfcntiafaftamiflct ,quia fcriptura tunc loquivi- 
d; tur pro fcnbcnic.l.Arriani.C. dc hxrcti. l.Publia. 
in fin.ff.dcpoli. Or fi tuncrcnuntiansloqucrctur in 
przfcntia hzrcdis valcm rcnuriario, vtditi in ij.ca- 
fu s.fimilitcr valcbit vbi fua fcripturavcnitinmanus 
partis.quf pro fcribcte loquitur ficut a fimili dccidit 
Panor. dc confcflionc extraiudiciali in fcripds fikfia 
qux valct,ac fi in przfcntia paitb emanalVct , quam- 
primum in manus parris dcuenit, fccundumcum. 



& pariens res,qux fidcicommiflofubiaccntaltcnari, '17 & not. in capit. finali. deconfcfsis. t Plusdico pcr 
no vidcturipfum rcmitterc fiuc ignoret , fiuc fciat il- eandem rarioncm , quod quamprimum talis rcnun- 
lud fibi dcbcrijcft verum nifi Kzres aut cohzrcs fidci uatio iudicialitcr producaur , ccnfcbicur fjda in iu- 

dicio 
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diciofica quod fciiptura loquitur coram iudicepro- . valcrc^nifi priiii TiflstcAameci vcibr$,Iocum hibcnt 

'ilis.vt vidilHs ' jn tcftamcntofcripto: qu-a li ct locjuaraurin tnnfi- 



fcribcntc:& fic vnlcbittanquam iudici 
fupri in j.cafu. Quintd fiillit,vbi renuntiatio Bdcico 
mifli vcl altcrius iuris futuri ficrct cum iuramcto, fc 
cundumRipha.Cuma.llnguIaritcr in l.isqui harrcs 
in princ.fF.dcacquir.hrrcd. qucm fi-quitur Alcxand 
in I.ld & (i rci capitalis.^ .quifitum.ff.ft quis cautio 



dionc,qu{ fit dc rc dubia &- litc inccrta,&: aliquo da 
to vcl rf tcntoJ.j.ft".dctranfaft. Tamen (^i.im locum 
habi nt in paftogratuito, vt no valcat,nifi fj&u fue- 
rit vifis& IntcIIcdlisK ftamcti vcrbiisjfct un^^umglji. 
Bart.Hal. & Anf.in didal.dc his.Iicct aliquicontra. 



allc^ans quod voluit Bal. in l.padum.in ix.qo.C.dc m lit t huius dccifionis cft duplcx ratio.PHma fauo- 
colla.Ncc ad hoc facit c.quauis.dc paclib. v j. cji illc rc v'rim« Voluntatis.nc pcrcat.ftcilitcr pi r paftum. 



tex.loquitur in pafto iurato,& no in fimplici rcnun 
ti^tionc, dcqua loquimur. Ad hocfjfitquoddicil 
liSBjId.innib.C.rcsintcraljosafta.vbi plustcnct. tcj, 
libcratio fjda in abf ntia dchitbriscum vcrlx) , in 



fcd fuum plcniim foi tiatur cfFcftum. Et ifto rcfpcftu 
dicitur contineic fiuorcm publicum , ciim ccipubli- 
cx intcrfit vltimas volutatcs cxitum haberc.l. vel ac- 
carc.fF.quctViadmo.icfta.apcrian. Et fic non habcret 
hoc locum in padis & tranfactionibus initis fupcr aJ 
6ibus intcr viuos , puta fuper contk-aftibus , & aliis^ 
fccundum glof.in difta I.dc hi$.in fin. imo fiipcr illis 
valcrrt conucntio, non vifis vcrbis inftrumcnti,:iliis 
fuper hoc conFcdijCumin eisnon vcrtatur fauor pu* 
qui I tunc noccrct fidcicommiflario,qtiaiiisin abf n- blicus firut intcftamcniis&<odicilIi$.t Vnde valc- 
tia pirtisextrniudicialitcr finc fcriptis f £ti ,ptr -d rcttranfadtiofiipcrcotradu imcr viuos paflata nort 




diftocap.fin.dc confefsis.Scxiofallit vbi rcnuntiatio 
fidcicommifsi conditionalis repcrirctur pcminata, 



pirtisextrntuaiciaiiicr iinc icnpt 
quod voluit gl. pcnul.in c.fi cautioJc fide inftiu. pcr 
quam notatur ibi Panor.in fi. <y vbi fimplcx aftus no 
119 praiu<lic3i,tamcn fi fucrt jjcminatus nocct. t Sicut 
afimili dicimus dc «onfvfsioncextraiudiciali gcnii- 
nata, qux ctiam in pinis abrcntta prariudicat confi- 
tcnti,ftcundu Bar.fingularitcr in l.fcimu$.Cdc agri. 
& ccnfi.Iib.xi.& Panor.indidocap.fina.proquibus 
cft tcxt.in l.vnica.C.dc plus pcti.ibi,fccuntlis confcf. 
fionibus. Et rat'o omnium iftorum fex cafiium eft, 
quia idco fimplt-x fidcicommifsi rcmifsio non vaht, 
quia prxfumitur lcuik indifcrcta,& no ex ccrta f..ien- 
lia fidcicomidar' j fa(fta,ficut dicimus de conf fsionc 
cxtraiudiciali in abfcntia pattis fifta. S- d vbi facta 
cft in iudicio, aut partis przfcntia,vel in fcriptis , fcu 
cora noiario iurata,vel rcit. rata:n6 eft prxfumcnd u 
dc lcuicate ncc in Jifcrctionc renotiantis , ciim no fit 



vifisncc infpcdtis auc intellcAis vrbis contradus 
priuspaffati,ita quod non retraftab.tur tranfadio 
prartcxcu contradus & inftrumcntoiurn illius d< no- 
uo poftea rcpcrtorum.l.fub pnrtcxtu.C. detrai.fatt. 
dummodo fit de contradtu cogitatum , aliasquitan- 
tia gcncralis, prartcxtu alicuius ncgotij p rticularis 
in lite pcndc-ntis gencraliicr dc omnibus paliata noil 
noccrct.l. cum Aquiliana. ff. dc tianfa6io. Niti lioc 
exprcfs^ agcrctur , vttianfadio fcu quitantia on-.ncs 
tollat obligationcs , ctiam dc quibus non ti\ co"ic3. 
tum. Nam poflumhoc velle, vt collaturomnistibly 
gatio ctiam incognita , fccundum Bartolum in di&t 
l.i iim Aquiliana.infccunda oppofitionc,pcrdiftam 
l.fub prztcxtu. ficut Collitur & ucitc fublata ccnlc- 
tur, fi fcpe intcr fe rationcs computauerint : quia cx 
rcitcrata r.itionum rcdditionepracfumiturfidcicom* 



vcrifimilc,qu6d quis in iudicio , aut partis prxfcntiali^ miflum,ctism incocnitum rt millum,tptr tcx. not.in 
indifcrctd loquatur.vcl iuri t,aut fcribat > vcl candcm 1. ProcuIa.fF.de proba. Qux vt locum habeat, tria • c- 
fcntcnti'i rciterct lcuiter.Imo vcrifimilius cft,«j tunc 



mtnscftconfona vcrbis.I.Labvo.J .id Tubtro. tF.de 
fop.Icga.& plcnc dixi fupra in vrrbo, eidc impubcri 
fuccccicront.Exctptiscrgo hiscifibu^fimplcx fidci- 
cumiffi rcnuntiatio non prziudicat rcnuntianti, nifi 
intcrucniat primum rcquifitura,fcilicet paftu vt vi- 
no diltis. t Scciido principilitcr requiricucqubd di&*. 
padio fideicomini conditionalis rcmifliua fiat vi- 
Jispcr fidcicommiffarium renuntiantcm & intcllc- 



quiruntur,fcilicct ratiofanguinis, caciturnitis longt 
tcmpoiisi & fzpius dc ncgotiisintcrcosfatia rom- 
putario& quiiantia» vt ibi. Aliis ius inco^nitum 
pnfcTtim fjturum non rcnft tur rcmiflun .Ob t]UO<i 
fuic Itatutum,qu6ci tranfadio n6 valcat linc prxtorc 
fupcrfuturisalimentis in vlcima voluniate fcliCtis. U 
cumhi.tF.dctranfaft.licct valcat fupcr alin entis ct 
contraiftu dcbitisinter viuos. dc quo plcnc ptc Batt. 
in fuo traSa.de alimcntis.& Salic.C.dc tranfaCt .1. de 



dis vcrbis tcftaminti , inquo fidcicommiflum rdi-iaj alimcntis. t Sccunda ratio quare non vaUttranfa- 
txum clt, fi talc t Jbmctumfucrit in fcriptis f^aftum. 6t\o fupcr dcpendcntiiscx teftamcnto, nifi vifis telli 



121 vel redaciutn. t Qiioniam fi paftum ficrctnon vifo 
ncc iiitdKaotcnorcicftamcnti, talcpaSum fidct- 
commifli rcmifiiuum non v.ilcrct.quod cft vcru,ctia 
fi talc fidvicomifUim cflct purc rcliftum* I. dc his.tf. 
dctranfa(5l.& I.j.^ .j.lF.qucmadmo.teftamcn. apcrii. 
DcquopcrHcnri. Bohic. in capit.cx parte. in ij. di- 
ftind.dctranfaft. Et idem fi talc fidcicommifrum in 
codicillis forttrtlidum fcriptotrnus^quia padiono 
valcret , nifi prius vifis & profpcftis codicilloru vcr- 
bis. Adti quod oo fufiicnct tcftamctum vidiflc , & 
poftca paftum fccifl'e,fi codicilli poftca rcperirencur, 
ciim probabilis fit ignoranda contcntonim in codi- 
cillis a tcftamcnto fcparatis.1. impcratorcs. f.cum 
tranfaft.& l.non eft firendus. ff. dc tranfaft. Si autc 
teftameniumeflctmcrc nuncupatiuum , dc quonon 
ftarct fcriptura,non hab-rcc locum d.l.dc his. fecun- 
dum Albcri.& Fulg.ibi.& Bart.in d.J.duofi^atrcs.in 
iiij.qo. Namlcgcs fupradi^ volcntcsptdura nihil 



mcnti vcrbis.eftodio ha:rcdumteftamcntaoccu'tan- 
rium, vt&ciliusinducantIegatarios& fidcicommif- 
farios ad tranfigcndum fupcrcontmtisln tiftanicn- 
to.Scd hzc ratio fuit impulfiua. quia fccundum dodt. 
ctiam fi h.Trcs teftamentum non. occultirct , tamcii 
tranfaftioqua; non vifiseiusvcrbisficrct, non vale- 
ret , vt difta l.dc his.quz loquitur indiftinifi^ Qiipd 
cft vcrum,ctiamfi illa tcndcrct in fauorcm I x.cdis, 
& detrimcntum legatariorutii & fidcicomtnilVaiio^ 
rumi Et indccft cauccl3,qu6d quando patrc mtjrtud 
filia dote cotcnta pacilccdo rcmittit fratribiis omne 
iiis fibi compctens cx tcftamento patris,qu6d hoc 
fiat prius pcr ipfam vifis tcftamcti verbis,& libi vu!- 
gariziris, fi fint tn latino , & lilia latinum iion intcl- 
ligat. Quocafudcbent ciin romantio dcclarari ,vt 
illa clarc iniclligat , fiuc ctiam t. ndcrct tranfadtio & 
padio in fauorcm Icgitanorum & fidcicomnufTirio 
nim ac dctritnentum hgrcdis. Qupniam aon yakbitr 

nili 



Repc.cap.Raynu.Gul.Dcneclidi. 



nTi rucrit «ilis & imclicftis tcfumcnii vcrbist 
fccun^uTi f»!(>f. Iico But.Bart.Riyn.GulicI. Albcti. 
Paul.in d.l.il;' hii.& Alcxand.in dic^o .dao fritrcs. 
Et t fiiis probitur p.irtc5 vidiilc & intclkxilfc vcr- 
bi trfhoicti.vbi rcr tcftcs hoc .-ipp.irrtiVtl in indru- 
m.'nto rcnuntiition-s HdcicommifM hoc nmatur,vt 
c)uia notJrios ijui dc hoc inllrumcntiiTi rccepit,attc- 
ihtnr in co^quo*! partcs vifis tc mtcllcftis vcrbis tc- 
ft.imcti adtnnfa..*tioncdcucncrunt, namtalia vcrb* 



tabilem cxtcnlioncm ad noftram dcdiioi]ctn,qu6d 
ficut rfon v.tlct tranfidio , ita ncc vaUbit fcnttntiaj 
niil vifis & intcllcdrst ftam nti vcrbi$,vcl codicilli. 
Qnpd ctiam proccdit in compromi(]o,fcu laudo, vt 
non valcat htum fupcr dcpcnJt.n.i"xtclbm( nto,tiifi 
prius vifi5& intclh dis ipfius vcibis, fccundum An- 
gc.confilio ccxix.incipic. reftjtrr quidam.quia co- 
promilVum ccnftturtranfa6tio,fcciindi'i Dofit.in au- 
thcnti.fi vc ro ^ ontipcrit.C.dc iud:c.& iVquitur lafo. 



narratiua pfcnam faciunt fidcm intcrcos,intcrquos i}i in diftal.dc hi$. t Sccundolimititur dida dccilto, 
4nrt.uur inllrumcntu,fecundum doft. in I.optimam. fcilicct quod rcmiui non pofsit fidcicommiirum, ni 



C.dc contrahcii.& commit.QipuI».& Domi.incap 
iii lipapa.di-piiu l.'.!i'».vj.tldem li diccraur in inftru 
mento, vills vi rbis tefta"ncnti:quia licct non adiicc- 
retur verbiim,intellccti$: fufHcit vt dicamus parrcs 
vcrb.i intclIcKilVc: quia coipfo fj> confitcntur lcgilfc, 
ratisalVeruntintclI xilVcpcreaqux notitBarto.ini. 
ilicm profcrrc.lKdc arbitiis. qucm fcquitur lafon in 
diiti l.dc his in fin.vbi [>Ius dicit in ij.col. poft Imo. 
qub J ctiam li p.utcsforcntlitcraru iinpcrit.r,vt quii 
mulicrcs vcl ruftici , fjtis probarctur pcrilla vrrba, 
Vilis & intdlc.^tis vcrbis tcftamcnti: partcs habuidc 
plcmm notitiam dc contcn.isin tcilamcnto. Q^i 
prefumiturc}; notnrius omnia dcclaraucrit part bus: 
1*7 notario creditur in his qui-fpeft.intad ofiicium 
fuuni,& plcnc not.Mi l.fi. icn.lum.lf.de vcTb.obI.& in 
ca.licut.(to rc iudi.& in l.j.C.dccontrah.& comTiit. 
JiS ftipuh.quod cltnotanJum.t Poftrcmo autcm diita 
conclulioCQjin dcpcndcntibusextcftamcnto no va 
!catpactio,niii vilis& intillcftis vcibis tctlamcnti) 
piultiphariam capit a do<^oribu5 limtutioncm. Pri- 
molim tatur,vt proccdat in tranfictione, vel padlo, 
non jutcm in fcntcntia.Vn Je fi harrcs pcr fentctiam 



fi vifi$& intcllcitis tcftamcnti vcibis, nifipacifccn- 
tes alias quam pcr vilioncm t^-ftamai ocularcm fci- 
rent tcnorcm illius , vt qnia fortc a notario vel tefti- 
bus ccrtificaii deconicntis in eodem: quia hoc fufh- 
ccrct fccundum Bnrto. Angc.Ful5o,& Paul.in d.I.de 
his.& ditta l.j.& l.ciim propon.is.C.dc pa&ii.Qup- 
niam aliis fcquerctur r|» fi dc tcftamcnto nulla hfta. 
tftct fcripturj,(j>nuqu.im potcrat tranfii^, quod fo- 
rctibfurdum. f acit tcxi.in I.iiij.Ti rficul. cum fcirct. 
qucm ibiad hoc Ro.Barto.in fin.fV.dcoptio.lcffa.Pcr 
qucm dicit Angc.in d.I.dc his.fufh».crc,fj,trarilt'.'rn- 
do pirtcs dicant.fe dc tcllamento ccrtificatas. Mim 
dicit ibi Bald.pcr tcxt.in l.gcnera!iter.C. dc non nu- 
mcT.pccun.fatitcap.pcrtuas.d.- probat. idcmttncrc 
Birto & Al xan.indiftoj>.duofiatrcs.Etconfuluic 
idc Alcvand.in ij.parte,confi.xj.incipien.Vifo,&,vt 
oporirt,i olidcrato thcmatc.ini6Bar.in dido .tf.duo 
fhtrcs.in iij.& v.quf ftio.& in I.ciusquiin prouincia. 
v.not.tF.liccnum pcta.Plus dicittjifufiicit prarfum- 
pta fcicntiatcftamcntijvtcftin hxrcdecvtrancoiqui 
iam adiucrat harreditatcm. Qina prilumitor vidilVe 
tLftamcntij,lineqiio adirenon potuit,vt plcnc vidc- 



iuiiit.is abfolutus (ucTit i lcgato vtl fideicommillb in iji bitis in vcrbo, MtrtMt M^^ttj^Mtrt j.t Nam co cafii 
t.;lbmctorclicto,n6 vilis ner intclle^tis vcrbis tcfta vaUbit paftum ftu tranfaaio, ctiam li .ilias non ap- 
nKnti.t.iIisfLntcti.i n6 crit nulla ipfo iurc,licctalias partranim vidilVctcftamcntum. quodeftnota, Su- 



luccurr uur Icgatario vcl fidvicoinmiiVario, vt nota- 
bilitcr di<-it glof.j.in I.iij |.j ff. dctranfact. mota pcr 
text.in l.ij.in princ.tV.dc cxccptio.rci iudi.quim ulo. 
cxprtfsc no.&fcquitur Bil.indift»I.ii).& m dicta I. 
dchis.vbiiioc tcnucrant Guli(.I.deCu{»n.& laco dc 
Arcti.Scd a.Iucrt.uis,«]uia Pau.in d.I.dj his.& Ful. in 
ditfta l.iij .Kdc tranfactio. tcncnt contia hanc liniita- 
j2p tioncm,diccntcst quod licut non valcttr.tfai5tio vcl 
piCtto fu »crcont. ntisin tcihmcto,nifi vili^& intcl- 
IcCtis illius vcrbis, iicetiam non v.iktfenicntia, imo 
eft ipfo iurc nulla.liuc fucrit pro hxrcdcfiuc contra 
ipfum prolatitfi tcftimcnto non vifoftierit prolata: 
quia tranfadio&f.ntentia xq>iip.irantur.l.ij.tf. dc 
iurcinrando.& I.nonminorem.C.detr.ifaCtio. Idco 
quo l Ibtutum cft in tranfaf tionc,ctiani locum habc 
rcdi.b.tin Itntctia.EtiJcm tcnct lafon in dicta I.dc 
hi< vbi fummc adnilr uurdc doCtorilnis contr.irtum 
aft.Tcntibus.Contra quosfcrunducum cll i.-x.apcr- 

tusindida I.j.jJ.j.tV.qucinailmod.tcftamcnt.iptTian. ij. dcrcg.iur.Iib.vj. t Or kgihus proliil it liii, vclut dc 
dumdicit: NcqucapuJ iudicem cxquiri alitcrvcri- i rttum irritans impt rtantibus,rcnut;3ri non potcft, 
t»o lis potcft.tPrxterta vidcnius iuramcntum , fcnrrn- fccundum plolUn I.j C.ne fidciun"o.do.dcnrur.{;lor. 
tiam.&trinfatftioncmxquiparari, vtdiCta l.ij if.do 



quotl 

pcr ijuo I4fi)n in dicta l.dc his.mordet Bart. Tanicn 
ronfulit ab i ius opinione nonclVc reccdtn Jum,cum 
lit.ommunis. Tcitiolimitatur prxdidta dccifio,nili 
parttstranligcntrs flu pacifccntrs cxprcfsc rcnun- 
tialVcntfoIcnrtitatididtxl.dchis. Qnia runc valtn t 
pidtio non vilis vi rbistcftamcnti facta , fecundum 
gloil.ibi.facit rrgulagcncralis, qu6d quifque renun- 
tiarc poteft iuribusfui fauore introdudtis.l.fi quis in 
cofcribcndo.C.depadt.Scd hanc limitationcmglof. 
omncs doCtorcsrcprobant, quia qui crrat non paci- 
fcrtur,nec vcrc confcntit. Et quia qua ficilitatc qui». 
inducittir ad tranfig- nJum , cadcm indudus prxfu- 
nitturad rcnunt andum didx lcgi.ar^u.l. doli clai-- 
fu!a.;. diucrfum.ff.de noua.Prxtcrca illa t.dchis.dat 
formam tranfigcndi : crgo nullo niodo potcft ci rc- 
nunttari.I.ncmo.ff.de Icga.j.Nfaxime quia illa Icx lo- 
quitur prohibitiue, vt patct cx neeatiua, qux prxcc- 
clit vcrbum,potcft,r.cundum g!ofl.& Dyn.in capi.j. 



iurciiirjndo. Scd in iuramcnto idcm habcinusdcci- 
fain,litutin tranfadtione,vtfciIicct nontencat prr- 
ftitum, nifi vifo & intcllcdto tcftan^cnto.I. finali. C. 
d.' rd^us crcditis.Ergo idcm critin fciitctia.Nccob- 
ftatdidti I.ij.tt".de cxccptio.rei iudicat. Qjoniam ibi 
non erat concrouerfia fiipcr tt ftam;.nto, Itd proptcr 
incnitjdiui.Tn , qux oricbaturcxtra tcftamcntum, 
vt tlirc tiadic I.ifon in Jidta I.iij.Jf. cum trifadtio.in 
finc.Ex quo iiuuc loco limitatiouis habctis nuitc no- 



& Panorniiu.incap.diliaf>.Jcprxbcn.& ita com- 
m nitor tenentomnfs,& confuluit Lud.Roma.con- 
lil.cccciij.intii-.Prodrcifionc propofitjconfultuio- 
nis.Et Francif^Arcti.confilioxciij.incipi.Vifo Iej;a- 
to.Nanc tamcn intclligatis, quod folcnnitatcm di^x 
l.dc his.rcnunti.ni non potcft,nifi in t ali rcnutiatio- 
nc iuramcntum interccfsilVct , quia tunc rcnunti.itia 
val rct.ft rundum Imo.in repctitio.cap.tiimcontjn- 
gat.dc iurciurA Alcxand.didto conli.x j. Lir et cnim 
dida 1. dc lus.lii prohibitiua. tamcn quia prohibitio 

fuacll 
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fua cft dc iurc po(ltiuo>ccrtc rcnuntiari potcft illi cu 
iuramcntorfccundum loa.And. (in^Iaritcrinaddi- 
tio.Spcc.tttu.de inftru.edi./.porr6.B3l.in t. antiquar, 
in (inc.C.ad VclIi-ianu.Alcx.in I.(i conftjtc.Jf . quo- 
ticf.ft.roIu.matri.& lafon ind.l.dc his.iiij. col.quod 
cft notibi.pro limitatione di^ glo.in d.l.j.Cnc fi- 
dciuflo.do.dctur. Q>i^inim6 plus dicit Alcx. indido 
confiliojcj» pcr claufuli gcneralem, tjui communitcr 
rolct in inftrumctisapponi, g» przdidx partcs rcnu- 
tiarutcxccptioni doli , condtdioni indcbiti,& omni 
Icgum auxiIio,n c-nctfaAa cumiuramcntojintclligc- 
rctur dcrog-itum d.|. dc hi$.pcr dodrina Birt. in Au- 
thcn.matri & auiz.C.quando mulicr ofii. tuto. fungi 
potcft. vbipulchrc dcclaraicffirftu illius rcnuciatio- 
nts gcncralis.dc c^o ibi ctiam pcr Bald.& Bart. in l.fi 
fub ronditionc.ff.dc tcfta.tute.&Spcc.titu. dc n-nun 
ria./.j.vcrf.& qui3.& vcrf.quid fi quis.Bar.in I.fcicn- 
dum.ft.de vcrbo.ob!ip.& in Authcn.fjcramcnta pu- 
bcru.C.fi aducr.vcnditionc.& in I.ij.C.dcrcfcindcn. 
^J^fvcndi.vbi concluditur, tcj>rcnunti.itiogcncralis fa- 
^iacum iuramcntooperatur, vt vidcaturdcro^atum 
d.I.dc his.dc quo «iam per Alcx.in d. jf . duo fr atrcj. 
fupcr v.quift.& coiifuluit Ang.c6fi.xtij.incip.Cum 
Jis & qujftio.Vidcatis BaUn c.cilm intcr.j.col.dc rc 



donatio aut venditio fideicommifsi non vifis tcfta- 
mcnti vcrbis. Et ita d.l.de his limit.i. Fulg. confif. cv. 
incip.Qinrdam domina Lucia. vltimi col.qucm fc- 
qaitur ialo in d.I.dc his.ij.col.Quar omnia r.otabitis, 
velutquotidiana pro ornamemoglo.noftrx hic vni- 
co vcrbo concludcntis vniucrfalc fidcicomm irum 
conditionalc padum rcmitti poflc , pcr tcx.in d. I. j. 
C.dcpadis.quod vobis fufIiccrodtbctqu.intumad 
hancfubftitutioncm fidcicomiflariam. Quia inquan 
tum cadc m glo.tioftra tangit, cj; rcs fubiittt rcftitu- 
tioni non poflunt atiensrt, nihil dicam pro nunc do- 
ncc fupcr verbo, Eidem rtltilumptttrt. 

Tradlatusde Lcgatis ,& Fidcicom- 
mi/rparticularibus. 



E D vltra fidcicommiflum vniuer- 
fale dc quo vidiHis, habcmusfi- 
dcicommiiTum paniculare vcl fin- 
gularc:& cft quotics tcftator in tcw 
ftamcnto vcl ccxlicillis ha:n.'dum 
rog.-Jt , vcl cius fidcicomittir, cjuod 




aliquam rcm particularcm in fpccic vcl quantiute 
nuntiatio. Hoc ctiim corroboratur pcrca , qux tan- ij^confiftcntcm rcftituataltcri. Vndcfcicndum t cft, 
qui vcrus Icgiimilcs dcciditBart.in I. fi quis pro co. quod no habcmus lcgatum & particutarc fideicom- 
maximc in vltimo mcmbro.ft. de fidciuflo. vbi dicit, lyj miflum. t Lcgatum duobus modis accipitur. Vno 
<}> renuntiatio futurorum alimcntorum qu* fimpli- modo lat^c , proutlatifsimam habct fignificatio- 
citcrfincpritorcfafta non vakrct, valcbit cum iu- nem, vt comprchcndit ncdum particulaiij rclift.i, 
lamcto. Quia ciim irta non fint prohii)ita tanquam fi^d ctiam inftitutioncs hircdum & dntioDcm tuto- 
contra bonos morcs cxiftcntia , & ficprohibita non nim.l.verbis lcgi$.ft'.dcvcibo.fignifica.itaqu6d im 



funtiurc naturali , fcd funttatiimprohibit.i: quiade 
facili pro modico dc prifcnti quis rcniitiarLt alimc- 
tis futuris.quod principalitcr non tcnd't in bonu ncc 
dctrimcntum publicum:& fictalis prohibitio cll dc 
jurc pofitiuo aliqua rationc fi6ta. Ergo valcrc dcbct 
rcnuntiatio iurata fccundum Imo.in d.c.cum cotin- 
gatEtcft vcrita$,licct ipfcmct Bir.ind.l.ciim hi.jf.j. 
jn fi.qucm ibi fcquitur Fulgo. voIuilTrt contrarium, 
& Bal.in d.l.pa6ij.C.de collatio. in finc qu.Tftioni{. 
& Barba.in fccuda partcconfi.lv.col.pcnulti. quauis 



portat ctiam hircdis inftitntioncm. dc quodixifu- 
prain vcrbo, EtJtm mpuberi /Hcctdertnt. Sccundo 
modo capitur ftride , vt foliimcoreprchcndat Icga- 
ti panicularia ab hircdein tcftamcntopcr tcftsto- 
rcm rdiifta, vt d. I. vcrbis. Et fic dicitur propric le- 
gatum,quotics dteftatorealiquid rclinquiiur vcrbis 
ipfi legatariodircftis, puta fitcftatordicat, rd nqUo 
Tit:occtum,aut voloquodTitius dccemhabcat vcl 
talcm rcm , quibus^afibus vt vidctis , vcrba teftato» 
risdirigunturlcgatario cui rc]inquitur,&olimiure 
antiquifsimofciiicctlcgisduodctim tabularum fiic- 



ipfcm.ttucndo primam opinioncm fupcrius rclata , 

contrarium dccidiiTet in prima partc confi. xxv. ix. runt If gata inucnta , t qui ficri non potcrant , ni' 

'S5& x.col. t Quart6 limitaturdidta dccifio ,vt non fi quatuormodis: ita quodccna quidam vciba cui 

proccdatinpa<5tioncfcutranfadionefa£tapcrhire qucgcncri lcgatorum erant appropriata , pcr quz 



dcm cum debitoribus , vcl crcditoribus hxrcditariis. 
Qu^ia vaIcrct,ticctfaSacfTetnon vifis tcfiamcri vcr 
bispcrtcxt. in 1. coniroucrfia.fF.de tranfic.& l.iij. in 
princ.& >.fi.&hfi.in fi.ilIoco.titu. Vbi valuittranf- 
aftio facta intcr hxrcdcm & Dcbitorcs & crcditorcs 
hxrcditarios: & tamen non cj» vifa fucrunttcftamcn- 
tivcrba. Prxtcreaciimtaliadcbita non pendcnt ex 
tcftamcnto,fruftra quo ad hoc ficrct infpcdio tcfta- 
meti:& hJc cciVat ratio d.l.de his. fcilicct odium hx- 
rcdum teftamcnta occulrantium, fccundum Alcxan. 
in i j.partc allcgato confil.xj. Ex quo fequitur , Qj vbi 
Taliditas vel probatio dcbiti, quod tcftacor dibcbat 
crcditori, cui quod dcbebattcgauit, dcpendctcx te- 
ftamcto iuxta tcx.inftituta de lLgat.i. fi quis dcbito- 
ri. Ciim cotunc cadcm ratio militet , qux militat in 
cafu fubicAo,tunc non valcrct tranfaftio fjfta inttr 
l>xrcdcm& crcditorcm hxrcdit.inu nonvifistcfta- 
menti vcrbis, pcr didam L de his. Qtnntft limitatur 
difta dccifio , vt proccdat quantum ad paAa & traf- 
«ftioncsfadaspcr fideicommiflarium & lcgatarios 
cum hxrcdc: nonautetnquo addonadones, autrc- 
nun vcnditioncsfadas cum cxtrancis. £t fic yalcrct 
Tom. 2. 



fingula Icgatorum gcncra fignificabHntur&dcmon-' 
ftrabantur. Primo pcr vcndicationcm , vt quan- 
dotcftator diccbat , legoTitio vcndicationcm ta- 
l:s rei. vcl fic : volo quod Titius vcndicct talcm 
rcm mcam : & tali lcgatario ad pctendum rem Ic- 
gatam non compcttbat aftio cx tcflamcnto , ncc 
rci vcndicatio, quoufque adcptus fuiflct rci Icgatx 
pofTclsiontm . Sccund6 fitbat lc^atum pcr con- 
dcmnationem , quia dicebat, conocmno hircdcm 
mcum darc ccntum Titio , vcl talem rcm. Tcrti6 
fitbatpcr prxccptioncm , vtquia diccbat tcftator; 
prx ipio hxrcdimco, quod talcmrcmdct Titio. 
Et hisduobnscafibus fottim compctcbat lcgatario 
aftiopcrfonalis cxtcftamcnio. Qi^irto & vltimo 
ficbatlegatumfincndimodo, vt quiatcftator dice» 
hat, grauo hiredcm mcum , quod talcm rem quam 
Tiriocuniodaoi vctapud ipfum dtpofui, finatcum 
habcre. Et pro tali lcgato nullaaftio compctcbat, 
fcdfolum fxccptio. Poft vero prxfuum iusttiam 
dc iurc antiquo Jigcftorum prolegatis compctcbat 
adio ex tcftamcnto pcrfonalis, & rci vcndicatio* 
non fimuljfcd diuctfo modo.I.ciim fi1iu^.|(. variis.fF. 

kk dcltg. 



Repc.cap.Raynu.GuI.Bcnedidi. 



iiyde lcp.i). tHodic autcm iurc nouo quo nimur , rc- 
iciSis tribus modis & formi» lcgadi, U pata ficri pof- 
funtquiburcunque vcrbrs , vcluri pcrvcrbum lcpo, 
rclinquo,& fic <Jc fjnj;uli$.Talitcr quod no &cia dif- 
fcrcntia qjibus vcrbis 6fta fint, ft^tutu cft pro om- 
nibus& fluibufcunquc lcgatls compctcrc illasduas 
adioncs fcilicct pcrfonalis cx tcftamcnto,& rci vcn- 
dicdtio,prout iurc vctcri l^igcftarum compctere fo- 
lcbant. tt infupcr compctit aSio liy pothccaria, quo 
adrcsaliastcRatoris: qux coipfoquodlcgatumcfl, 
obligatx funt & hypotJiccatx pro (olutionc lcgato- 
rum in tcftamcntorcliiSorum.l.j.C.commu. dc Icga. 



dccim tibolarum. Sed fuit indaftus eifdcm modis & 
rationibus, dcquibiishabcturinllitut. defidcicom- 
mif.hxicditatibus in princip. £t plcne dixi in huius 
fidcicomminjriz fublliturionis prarludio. Et in hoc 
& phtribus aliis fidL-icomidum particularc a lcgato 
olim ditfcrcbat, quia vcrba lcgari dirigcbantur lega- 
tario, vtvididiSk Scd vtrba fidticommifli dirige- 
bantur hzrcdi, putu quia diccbattcftator : graoo vcl 
rogo hrrcdim mcum,vclcius fidcicommitto darc 
Titio ccntum , v< 1 Jomum , aut fundum. Dcquibus 
diffcrenriisplenchahcturpcrglo. & do<fto. inl.j.ft; 
dclcg.j. £t in aliquibus naturj fidcicommiiroiupin 



& inftit.dclcg.^.j.& ij.vt dicam infi-a larius.Cui qui- guior eratlcgati<,vt Jiciturin Jf.f;^^d non vfquc.infti- 
dcm hypothccf gcncrali non derogaretnr per fpecia- 144tut.dc legat. t Hodic autcm natura Ic^atorum exc- 
lcm,fi cxprcfsc ficrctpcrtcftatorem,pcrtcxt, fingu- quata eftpcnitusnaturz fidficommilforu ,itaqu6d 
Ia.inl.fundu$.fF.dcadi.lveJt. Ncc obftat fi diccrctur vinus corum & efficacia cft omnino attributa lega- 



Lgat 

quod iurc antiquo Irgntarius bona tcftatoris non ha 
bcbatgcncraliter obligtta taciic , quia imo habrbat, 
vt I. crcditortbus.fF.de fcparatia quod cft notandum. 
i^ot £t nihil aliud eft Icgatiim,quam donario quardam 
adcfiinftodcrelida ab hatredc prarftanda,dicit tcx. 
In .j-infti.dc !cga.& I.lcgatum.rf". dc leg.ij. Et fic 
lcgatum eft diminutiohf rcditaris,quia quo ad res le- 
gitas diminuitur hrreditiis. 1. legatum. ff. dc Icgat.j. 
Vnd.' ficri poteftlcgatum pcr verbum , dono , ficut 
pcr vcrbum , lcgo , ciim Icgatum fit donario , vt di- 
l^t^tum eft. tQ^d intcUigaris vcrum , fi lcgatum fic- 
rct abfenu, qui przfcns non cft in confcdionetcfta- 
mcnti. qnia non cft de clTntia legau , quod Icgata- 
rius fit prxfcns.l.citm pater.Jf.furdo.fF.de Icg.ij.Quo 
cafu talc lcg.itum cft fui natura rcuocabilc ad nutum 
ijitcftatoris vfquc ad mortcm. tSi autcm in prrfcnria 
Tirij tcftindo tcftatordiccrct , dono talcm fundum 



lega 

tis.l.j.ff.de leg.j.& Ccomnm.dc lcg.l.ij. Adcb quod 
hodie noncoramusdc vcrbis.fvd folnmdcrchus, & 
mcntcteftatoiis, vtibi. Vndc fiuetcftatordicatlc- 
go , fiuc dicat fidcicommicto, crit Ugatum , & criam 
fideicommiilum. Quia vcrba olim attributa lcgatii 
opcranturfideicommiirum , & ccontra: talitcrquod 
vcra eft hodic hxc conclulio, quod lcgata particula- 
ria funt in omnibuszquata fidcicommiflis particula- 
ribus rcfpcSu relinquenrium. Quia qui potcft fidci- 
committerc potcft triam Icgarc, & econtra. Paritcr 
rcfpcducorumquibus rdinquitur : quia cui potcft 
fidcicommiffumrcltnqui, poteftctiam lcgari & con- 
tra. Nccnon rcfpcdu rcrum quz rclinquuniur,vtil- 
IzquzpoUuntper fidcicommiflum rclinqui , ctiam 
poliunt pcr lcgatum , & ccontra. Et criam rcfpcfto 
nominic,quia fi rcliftum fiat pcrvcrbaolimfidet- 
commiffis appropriata, crit non folum fidcicom- 



Titioprzfcnu.-tuncefTetdonariointerviuosirreuo- miffum, & vttalcpetipotcrit,fcdcti3racriilcgatu, 
cabilis, quia in tcftamcnto fieri polTunt donationcs, 145& vt talc potcrit pcri , & cconira. t Prztcrca conue 
& contradtus.I.hzrcdcs palam. ^ . fin. ff. co. & tcnct niunt : quia ficut Icgatarius propria authoritatc oc 



' Ahg.in Icgatum.inftit.de lega.llcel io. Fab. ibite- 
nuirtcttalcmdonarioncm cflc lcgatum ,eo tunc vf- 
quc ad mortcm tcftatoris rcuocabile, confidcrato le- 
gatum ficri potTe pcr verbum dono.l. ij. C. dc com- 
mu.dc legat. Et U-gatum cft donario. & qu^d fit do- 
natio trrcuocabiIis,tcnct Bal. in d. I. hzrcdcs palam. 
J.fi.& Bar.inl.Lucius. jr.quifquis.fF.de lega.ij.& in I. 
cum quis. f. codicillis. fF. dc lcga. iij. vbt condudi- 
tur , contradus qui in tcftamcnto fiunt , funt irrc- 
aocabiles , ncc fapiunt quo ad hoc naturam vltimi- 
irum voluntatum jcquo plenc confuluit L. Roman. 
confil.clxx j.& ccKciij.Ncc obft.quia pcr vcrbum do- 
no , ficri potcft lcgatum : quia hoc vcrum cft vbi fit 
partc przfcnCc. atqui vcrbum dono , adaptari poccft 



cupando lcgatum , pcrdit ipmm, fic ctiam occupans 
fidcicommilVum.I.non cft dubium.Cdc lcg.& l.P^u 
lus rcfpondct fi dc ccrt3.fF.adTrcbcl. Nam dc minu 
lizrcdis dcbtt lcgatarius caperc Icgatum. Alias fi 
antc hzrcdicaccm aditam lcgatarius occuparet lega- 
lum , copctcrtt hzredi contra ipfum intcrdidu quo- 
rum legacorum:quod cuiq; hzrcdi competit ad pol^ 
fcflioncmlcgacorum occupaiam adipifccndumJ.j. 
ff.quoru lcgat. Ncc cunc Icgatarius priuacur Icgaco, 
cuius poflcfiioncm, vcluc hzrcditatc adhuc vacantc, 
non dicitur viriosc ingrcflus : quod prziudicium af- 
fcrat hzrcdi nondum domino hzrcditatis ctftfto : fi 
autcm Icgatum lcgatarius occupaucrit , poftqua hz- 
rcs adiuic hzrcdicaic , cunc «uia viciosc hoc ticn oc- 



ad propriam donarioncm & ad lcgatum, inquo,(vt cupandorem,quam dcbtt dc manuharrcdiscapcrc, 
di3um cft,) partis non rcquiritur przfenria , in do- i^Spcrdit cam,vt d-I.non cft dubium. t Qupd vcru ia- 
nationc autcm rcquiritur.l. hitcr morris. tf. dc dona- tclligacis , nificeftacorin ccftamcnto liccnria dcdif^ 



tio.ciufa morus. terti propterparris przfcnria ma- 

f;is hibcrc vidcturrequifiti in donationc, quam in 
cgaco: & pcr confcqucns crit Jonacio inccr viuos ir- 
rcuocabilis&nonlcgatum.fccuseffet vtdixi, fi in 
teftamcnto donatum fuiffct abfcnri : quia tunc cflit 
I4jlcgatum,licet pcr vcrbum dono fuilTct rtlidum. tSc- 
cundodixi fupcriii», quod habcmus fidcicommifllim 
parricularc :& cft propriifeu fitquorics vcrba rcii- 
(fii dirigunturad ipfum hzredcm vel aliumqui gr>- 
uaturdarc fidcicomifTum: & fic vcrba dicunturobli- 
qua rcfpcAti ipfius fidcicomiflarij, qui nccdle habct 
fidcicommiffum confcqui dc manu hzredis, vcl alcc- 
rius fidcicumilTo grauati. Eciftemodus rclinqucndi 
fidcicommiftum incogoiius fiicrat tcporc legis dup* 



fctl^atarioauthoritatc propria occupandi legatu: 
quo cafu ccflat viiiu , & pcr confcqucns priuatio lc- 
g.iri.l.Tiria cumccftamt'co.Jl.j. fccundu vnum inccl- 
lcdum.fF.dc Icg.ij.vbi Bar.& in l.Iegirimo$.tF.delegi- 
ri.tutcla.Bal.& Sali.!n d.l.no eft dubiii.Et non folum 
hoc locum habct vbi tcftator cxprcfsc liccntiam dc- 
dit lcgaurioifedetiam fi csm dcdait tacitc. Puti 
prohibcndo hzrcdcm , nc molc ftct Icp cariu m^oC^ 
fc ftionc Icg ati : quz vcrba cuidcntcrprztupponuBt 
Dccnuam mifle datam Icgataiio capiendi lcgatum 

fropria authoritatc.fccundumAnge.pcrillum ccx.in 
hoc fi res. ft'. derei vcndicat. Sccundo fallic dicta I. 
nondubium.incxccucorctcflamenu itcftatore dc- 
puato:quiieli(^umcuamnbi&aum in tali tcfta- 



mento 



t 
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mcnto potcft propna autliontatf caperc.I. fiftulas.^. dctur cx bono & «quo:ncc curaniur apiccs iuris , v 
fi.ft.dc comrahcn cmpao.f=;cundri Iaco.dc Arct.quc f.ipri dixi.no cft mirum.fi talcs ri^orofir ptrnx no 
rct.rt & (cquitur lo.And.in addit.Spcc.ttt.dc inftru- fcrucntur, ouar ctiam c» .Tquitntc iuris canonici nbn 



, ,. „. • """ntur,quict]3mc».Tquitatciuris canonicinbn 

rnc.cdi J.nuc ycro al!qua.BaI.Anp.Sali..Alcv.& laf. 14P l.bcntur. c. fiiam dc pttnis. t Poftfcm6 & vlti 



in d.l.non cU dubi|^X|^|||||it in hzredc inftituto 
jnrc ccrta,qui lic^MBI^^Warrcpatario. I. qiiotics. 
C.dc higrcd.inftit.taineproptcrtitulum inftitutionij, 
datoaliohxrcdcvniucrfalipotcrit auihorititc pio- 
pria capcrc rcm ci rclifta,fccundu Ban.in l.cx fjfio. 
la prandcft.ilc hirc.inftituc.vt plt nc dixi fupcr vcr- 
ho^hteodtmtefiMHettrtltntfMens. poft xxxvij. limita- 
lijTtioncm.tEodcm mixlo hliustn lcpitima inftitutus, 
datoaliuvniucrfalih.Trcd'.- poirttca propria autho- 
riiatc capcrc.fccundum Bal. inl.fi quis in fuo. C. dc 
inoft.tcfta.Q^d vtrum puto, vhi parer ccnam rcm 
filiorcliquitprofua lcgitima.it itapotcft intclligi o- 
pi.BaI. Si autc hlio rcliquiiTct Icgitima indctcrmina- 
te, rccuscllctfccundii Bal.notab.tn l.ij, pcr il!u tcxt. 
C.quan.& qui. quar. parsdclib. \. vbi ita firmat pcr 
pukhras racioncs , dcquo , an fcrurturin hoc r.gno 
FranC:T:vbicx pencraliconfuetudincmomusfavfit 
viuiim in p^rtc fibi compctcntc: diram plcncin vcr- 
hoimortHOitdqjttfidtertV). Qiiart6,fallitin IcgJtario 
cui rucruiitrcliiiti fruftusannui ccrti fundi, quo ca 



mo 



exfquata & paiilicata cft natura lcgatorti & fidcico- 
millorumrefpcftucfFcituum:quia ficut proKgatis 
rrcsfiicriit dat^aftioncs,fcilicctaaio pcrfonalis vx 
tcftamcnto,rci vcndic3tio,& aftiohypothccaria , vt 
d.I.j.C.comn.d- lcga.Sic rtism competunt omnesil. 
Ix ticsaftiones^cofcqucndisfidcicomiflisparticu- 
larihus.I.ij.C.illo cod.tit.& d./. fcd non v(quc infti- 
tutio.dc Icfi. Nam licct aftio pci fonalis communitcr 
nodctur domino rci, qui pctitur, prartcrqnam con- 
tra furc.I.j ff dc condift.fur.& l.fi.ff vfufi^ft. qucm- 
admodumcaur. Quiadiftaaftio concluditad dan 
duoi,& fic domino copctcrc non poteft,cum rcs fua 
fibi dari non pofiit^ncc alio modo fua ficri.inftit. de 
aftio.^.fic itaqucdircrctis.EtconfcqucntcrKp3tario 
rci lcgatarilico moituotcftatorccffcftodomino.l.i 
Titio.ffldc fitrt.compait rei vcndicaiit. : |ux cotraria 
vldctur aftioni pcrfonali : attamcn diftx ambar a- 
ftioncs concurrunt in cadt p:rfona,fciIicct ipfius ie- 
gatarijiprocadc rc, & cx caJcm caufa fiuorc vlrimx 
voliitatis & .nliis rationibus , dc qui'>us pU nc pcr ocs 



fu licet hxrcscogatur colcre fuis cxpcnfi.s& fcmina- ijoin d.l.j.ff.dc lcg.j. t Et intrlligaiis fanc Q» 
rc fiindt'1 illii per tcx.fingulare in I.Kindi Trcbati.ini. rei Icgata: poft mortc tcftatoristranfit rcd 



^ dominium 

IcgJta: poft mortc tcftatoristranfitrcfta via in lc- 
fKdc vfufra.lcg.Tamcn fi harres ncgligcret.poffct le^ gatariu, vbi Icgatum cft purum. Si autcm eflct condi- 
gatarius propris authoritatc porftfllonem talis fiindi) tionalr,vcl in diem quinuis ccrtum rclift u,tunc antc 
apprchvndcrc:quia non tam facit caufa adipifccndi' 
poflenionis,c|uam iurisfui confcruadi.l.j.C. vti pof- 



fi.fccundum Bal.nor.in I. vnica. f. cxccpro. vcrlicul. 
qu.rro nunqnid.C.decadu.toI.Confulittamcn Icc;a- 
tario tutius cft".- f|» prcKcftctur hoc facere proptcr Iix- 
rcdisncnligcntiam , quod cft iiot. Vnum timrn fci- 
rcdi.bctii,f|>fortc in hoc rcgno Francia: locum non 
habcrct pcciia d.l.no cft dubiir.ncc I.PauIus.fupcriiis 
ailegatarum perdiftu fin^ularc Specin lir. dc refti- 
l^Stufpo.jf.j vcrfi. itcmquidadicuntfic. tVbidccidit 
pa.naml.fi quisin tantam.C.vndc vi. locum non ha 
bcrc nec in vfu elVcctim pcrnc fint potius molicnde. 
l.pcnul.tf.dc pcc.& l.ciim quidam.ff.de libc. & poft- 
hu. & ita viditardccidcrc in co<]) ihi allcgat ccjfiliii 
fapicntu.Dc quo per Specul.in titu.dc pcti. & polVcf- 
for.f .j.propc Hncm vcrfi. poftrcmo not. confilium, 
vbi fapicntcs confulucrunt procedcrepcr inuafionc 
pofr^fiionis: quod cft intclligendu dc cofilio fapicn- 
tum hiiiusrcpni,in quoipfccrat. Etpcrhuncmodii 
cciTantomnes confrituiioncs punicntcsinuaforvs a- 
lienaru posrcflionii priuationc iuris , quod in cis ha- 
bcnt: & (ic cclVat pcrna I.mcmincrinr.C. vndc vi.& 



dicm non trafirctdominiii pcrtcx.nota. in I. Scpro- 
nius .^tialus.ft.devfufiuftu legat.&glof.inl. vnica. 
jl.j.C.dccaducistoIlrn.Et ratiocftiquia tianatio do 
miiiij rcilcgatz fit opcra & miniftctio legis , vt d.l.i 
Titio in fin. Quarlcxnunquam&citfuas opcratio- 
nes in cafum.l.nO cogcdii.Jf.fi Sabinus.ff. dc procu- 
ratoribus.& I.harc ftipulario.ff.vt Icga.no caucat. Et 
quia Icgatariusindicm non potcft cfFcftualitcTagc- 
rc,nifi vcnicntc dic.l.j.if .fi.ff. qiiado dics lcgat.vcl fi- 
dcicom. ccdit. Idco lcx noluittalcm legatariri antc 
dicm faccrc dominii.cu^n agerc non poflit,& minus 
antc conditioncm. Etidcm in lcgato duarum rerum 
altf rnatiuc fafto:cuiu$Icgatarius no fit dominus,do 
ncc fafta cleftionc.I.huiufniodi.p.Stichii. ft.dc leg.j. 
Quia talc Icgatu pcndct i fiituro euentu , fcilicct ab 
clcftionc qtiac fict. Vndc fi ilico doininium vntus rej 
tranfirct inlrg3tarium,& poftcacligcrcturaItcra,o- 
prratio Icgis ellct vana. Similiter quia quis non pof- 
f.trcmproprram habcrc fibiipfi hypothccata.I. nc- 
quc pignus.fF.de rcg.iur.Ccitc lcgataiiushabcbithy- 
poihrcariam aftionc,non in rc Icgata, fcd in cztcris 
aliis rcb* tcftatorisjqu* funt tacitchypothecata: pro 



Ixxtat.ffquodmct.cau.&fimil. Etitafcnntiir: ncc lcgnoru & fidcicomtttifforu rcftitutionc. Imb plui 
vnquam vidiptrnadiftarii lcgumquoad iuris pri-ijt ilix.-tiit aliqui Doftorcs , t cj,etia pro ipfa rc lcgata 
uationcm adrinct prafticari,ncc firuari: fed violenti copctithypothccaria : quia lcx dans lcgacario aftio- 
inuaforrs puniunf aliapcrnaaibitrariarcgi & parti ncmhypoiheccri.i,loc}uiturindiftinfte ,dccuius ra- 
applicandi pro modo cxccflus, qui confuctudo eft uonc vidcatis plcnc Bano.& Doftoros, ind.l.j.tf.dc 
foro confcicntix confcntanea : in qao vltra intcrt fTc ijr lcgat.j. tPritcrca illa hy pochcca, quam habct lcga- 
parristaUspfrn» non dcbenturpcrtcx. vbigl.inc. tariusin bonis hzrcditariis Icgato fibircHfto cft 
fratcrnitat.xij.q.ij.dccuiusglof iiitclleftuplcncpef tacita :cuinon dcrogatur pcr cxpreflam a tcftatorc 
Pan.in c.quoni.i contra falfam.dc probatio. & Fcly. forfan fpccialitcrdatalceatario,p-tcxt.fingula. in I. 
in c.j.xj.coI.verf tcrti* cafui.dc c6fti.& plcnius Fdy. fundus.ff.dc annu.Icgat.facit 1. Lucius.ft'. dc adimcn. 
in ca.Raynaldus cxij. col.infira eod. Ad hoc facit di- K gat.Iunfto niam cj» iurc Digcftorum legatarius ha- 
ftum Innoc.inc.ficutdignum.in finc.dchomici.vo- bcbatbonatcftatoristacitcobligata. 1. crcditoribus. 
lctis cic damno dato culpa lcuifsima,quem nullo mo ijj fF.dcfcpara.tI'aritcrnon tranfitipfoiuredominium 
dotcneriinfbrocofcicnrij:: & ciiminFrancia mul- rcilcgatarinlcgatariii finc tradirionc, vbircsalicna 
tum viuatur fccundum confcicndam , prxfcrtfm in efl^ct lcpata. Qma foitc non potcrit habcri ncq; redi- 
curia Parlamenti , in qua vt in confiftorio principis mi a fuo domino.l.ciim rcin aliena.C. dc lcgatis,iirb 
iudicatur fccundum confcicntiam , & quod cis vi- nCcctiavbilcgata cfVctrcs ipfiufinct hxredistranfit 
Tom. 2. . Jl( k ij domi- 



Repc.cap.Raynu.Gul.Beneclidi. 



io niniam ipfbiurc.l.ft tibihomo./.li fundus. ff. dc 
i(gi.j.& ti'nct ql. j.in fint-. in l.fi hxrcJis fcruus. codc 
titulo.licct gl.fingul.iris fupcr vcibo, in rcm. in finc. 
in l.ij.C. commun. dc lcgat.tcnucrit hoc vltimo cafu 
dominiu iproiurctranfirc. Quz vcra c(\c poHct» vbi 
poncflio rci lci:;atz lcmporc aditx hircdit itis dfct 
pcrics lcgatarium , pcr tcxt.in jf .intcrdu. InQitur. dc 
nru diinfione.Qi^ia tunc hxrcsrcm pctcndoa lcga- 
lario rcpi lkrctur cjcccptionc doli : qui adcundo ha*- 
rcdititcm vidctur conrcnfilk tcftatori, & fecum con 
5^ traxilTe dc lct^atis & czteris oncribus folucndis. tEt 
primitTacoclufio !ct;atis & fidcicomifhspar- 
ticularibus copaut lupradictz trcs adioncs) procc- 
ditctia fi ruptum fucrit tcftamcntu cx caufa prxtcri- 
tionis, vcl cxhzrc Jattonis fili j. Quia ciim tunc non 
pcrcant,im6fuftincnturUpta,pcr Authcn.cx caiifa. 
C.dc libe.prztc. vt plcniflime nixi fup vcrbo , in'ee~ 
dt tijUmtntsribn^itint- in xxvij.l;mitJ. ccrt^ pro ta- 
libus lcgatis diitx compctiit adlicncs, fccundu Bart. 
inl.j.viij.i^.ff.dc iurcccHlicillo.& dixivbis. Etpari- 
tcrcopctunilcqatariodifta rcmcdia,non foliim pro 
lcgatis comunibusjfed ctiam pro lcgatis & fidcicom- 
mifsitpriuilcpatis , qua: foto priuilcgio fuAincntur, 
vt cll quado filiuscmacipatus prztcritus cotratabu- 
lattcftamcntumpatris. Quocafu fullincnturkgata 
rclicta pcrfoni$coniundi$,pcrtituIu.fF.dclcpa.prx- 
{landis.& l.j.C.Hc bono.po(r.-f.contra tabulas,fccu- 



communitunc bcnccompctcrct a^iocxtcflamcnto 
& rci vcndicado. Si antcm habctur pro impkta iure 
fpcciali^puta fauorc libcnatis. I. cum ita daiur. if. de 
cond!tio.& dcmonft. Tunc non compc tunt diSar a- 
ftioncsjfcd folum a^iob|k^m}yc] ofiicium iudi- 
cis.fi pcciiliu.K.isc]uTTniB^MR^atulibc. fccund(t 
Bar.l^ol.& Raphacl.l.in tclbmcnto. ff.dc codit. Se 
dcmon.& Ang.inl.iij.C.dcinftit& fubftit.^^uiccjuid 
ibi tcncat Salirc. Quinto fallit , vbi tcftator in tcfta- 
mcnto difpofuilli t aut (iatuto caucrctur,<^ lcgau vcl 
fidcicommifia dcbcantur non adita hxrcditatc : cjuia 
tunc-protalibus non compctcrcntciictx adioncs.fcd 
condidiocx lcgc,r<.u ftatuto, vcl ufticium iudins, fi 
vcrba ad cum dirigjnturfccundum Bal. fingufaritcr 
in l.j. C. fi quis omilla caufu tdta. Dc r uius didi vc- 
ritatc difputat Alcx.in l.j.ff.dc Icj-. j. & Jafon in I. ca 
qujm.C. dc fidcicomif. Scxto (allit in finguVifuc- 
ccirorcdcfunfti rcm Icgjtam pofsidcntc, cotraqurm 
non copaitadiocx tcftaincntoqux pcrfonaliscft: 
fcd contra folum hxrcdcm vniucrfalc cumquo tcm- 
porcadititJnis hxrcditatis tcftator & lcgatarij, quafi 
contra>:iilcdicuntur:vcl contra lcgatarii^in a quo rcs 
Icgatafuit,quiacccptandolcgatum fibi rcliftumvi- 
dctur paritcr cu tcftatorc quafi contraxiflc , & nim 
fublcpatario.l.j.^. (i hxrcs. vbi Ban. Angc.ImoL& 
Modcrni.lf.ad Trcbcl.Nam talcs adioncs cotra fin- 
gularcm tcftatoris dcfijndifucccfrorcm non dantur. 



dil Bal.ibiin vltimis vcrbis,pcrtcx.in d.l.ij. C. com l^MdcodicitBald. ind.l.j.C.communia dclcpa.tquod 
mu.dc kgaris.circa mcdiil ibi,& precipud cum talia fi ftatutocaucatur cj, in caufis guarcmigiatis procc- 
fint Ic^ata.Et ita ctiitcnct vtrobic;; Angc. in lc(ftura datur fummaric criam in hypothccaria indc dcpcn- 
155 Flofcnt. tHxctamcnconcIufio volcns pro Icgatis «^cntchocintcUiginir.fiagaturcontraprincipalcdc- 
& fidcicommiffis trcs compctcrc aftionts, fallitin bitorc.vclciushxrcdc vniucrfalc:nonautcmfiaec- 
fcqucniibus c.ifibus.Ptimo,vbi natuiarci lcgatx vcl rctur contra lingularcs fucct-lVorcs.vtctia tcnct An- 
fidcicommilTi hoc non p.itilur , prout cft viderc in 157 gcin l.ij.C.fi aducrfus crcditorcm. t Et hxc vcra.n, 
lcgato libmatis,vbi adaptari non potcft rci vcndica- pro lcgatis in tcftamcnto rc lidtis fupradidx compc- 
tio ncc hypoth.caria, ftdfolum pcrfonaliscompctit tuntaiitiont Sjvbi rdichafucruntin tcftamcnto vali- 
a&io cx tcftamcnto,fccundum glo.& Bar.in d.l.j.C. 
communia dc lcgatis.SvCund6 fallit,vbi non lcgarc- 
tar rjs ttftatoris, fcd hxrcdis vcl Icgatarij : quo cafu 
(vt dixi) in rc hzrcdislcgata , ciim no trasft-ratur do- 
n)inium,nifi tradatur rcs k-pata pcr hxrcdcm, fccun- 
diigl.in l.Papinianu$.fF.dcfcruitut. & in d.l.fi hxrc- 
dis fcruus.tUc lcg.j.& in I.piT diucrfas./.j.C.manda 
ti.Nondaturprotalilcgato rci vcndicatio, licct gl. 
& malc fccQdum Dodorcs , voluilVctconcrarium in 
d.I.ij.C.commu.dc lcgar. Tcrtio fiillit. vbi filius hx- 
rcs a patrc inftitutus in fraude Icgatoru & fidc icom- 
mif. hxrt diratcm rcpudiaracx tcftamcnto, vt vtni- 

rct.ib intcftato, quocafu I^ata fuftincntur pcrritu- confulrifsinia.^.at impcrfc(So.C.c.& l.j C dcpoft- 
lii fi quisomifli caufatcftamcnri. & fic fuftinctur cx humis hxrcdibus inftitut-n. Nifi in fcqucnt. cafibus 

"^^^y?^- '5^ + 1'rin'o.nifi in tali tcftamemo appofita fuilVa claul 



do& ptrfcdo.Si autcm rdida cflcnt in tcftamcnto 
inualidotxdtfLttfu voluntatis ipfius tcftatoris,qui 
forfan priufquam ttftamcntii ptifccift"tt,dcccfsit,ta- 
lia lcgata indiftinftc non vak m , nec pro ci$ copctit 
aliqua aftio.I.fi isqui tcftamcntum.vbi plcncBar.ff. 
codcm.StdfiItg3ta& fidcicomiiia rclida forcntin 
tcftamcnto impcrfcdocx dtfcftu folcnnitaris intc- 
ftimcnrisrcquifitx, vtquiatc-ftamcntu nol-abct dc- 
bitum numcrum tclliu, vcl dcficit in aliafolcnnitate 
fiiblUtiali.tuc criam non dc bcntur lcgata nccfidci- 
comilVa cx uli tcftamcnto inualido. Quia cx imper- 
fccio tcftamcnto nihil dcbctur,ncc pcti potcft.I. hac 



cdidopnrtorisvtplcn^ vidcbitisj. rHmtuitM^t 



ttri j.circa fi.Na tunc pro talibuslcgatis non tompe- fula codicillaris : quia tuc ciim in codicillis rclinqui 
lunt diditrcs nftionts.fcd a6tio in fadum prgtoiia, poffmt Icgata,& cxtcra prxter dirc<Sa hxrcdis infu- 
fecundii Bar.in I.fi pccunia.lF. fi quis omifla caufa te- tijrioncm,vi s.vidiftis in principio huius fubftitutiol 
ftamt n.Bal.& Salic.in Lfi.C Jllo cod.titu.Et fic in ca nis.talia k-gau valcbunt & fideicomiiTa- & idem cf- 
f uqi fit ftricti iuris , non vcniunt fi-uftiis ncc acccf- fa in tcftamcnto inualido.in quo claufula codicilljl 
fioncs rct Icgatx.nifi a tcmporc litis c6tcftatx.l.cum ris non fuilfa adicdia cxprefla. Si tamcn cflt t tacita 
fiindu J.in princip.fF.fi ccr.p< t. Qux omnia vcnircnt fubintt Ilcda, quod quatuor modis fit, vt clarc vobis 
in nftionc cx tcltamcnto.fi com pcterct : qux cft bo- 159 dtmonftiaui in vcrbo,7Vy?4wrir/if iij.tSccundo vakt 
nx fidci , fcu naturam habtt adionis bonx fidci. In Hdeicomilium in tcftamcnto inutili rcliaii vbi hx- 
qua veniiit omnia i teniporc morx.I.in minoru per- rts ptr fiJcicoiTiiilarium in iudiciocoucntus ncrauc 
fona. C. in quibus caufis in int.gru rt ftiturio noncft rit fidcicommiimm fuiircpcr tcftatorcm in teftamcn 
nrcclfaria.f-cundum lafo.fiechrat Bar.in 1. li hxres. lortlidum, fuperquo iuramentum ei dclatum fubi- 
tf.dccoquod ccrtoloco. Quano fallit, vbi condirio rcrccufaucrit. Quiatunc in odium hxrcdismcntien^ 
adicda kgatohabeturproimpkta: quodcftquidoKSotis&iurarc rcculanrii, t condcnuiabitur cx icfta- 
ftatpcr hxrcdc nc implcatur. Liure ciuili. ff. dc con- mento inurili prxftarc fidcicomiflum pcr tcx finra- 
dit. & dcmon. quia fi habcrctur pro implcta de iurc larcm.in I.fi. C. de fidcicommi/:dc quo fliit fiimptus 

/.fi.inlUt. 



De Leg4tis (37« 
Tiieicommif. 

f .fi.infti.<le fiJcic.Kirctl.quod no ficrct.fi hxrcscon 
icrtus fiiilVit fidcic6min"um fuillc rcliau : quo cafii li 
poft cofcfUonc, & fic poft agnita bona fidc cxcipc- 
rct dc nullicatc tcftamcti , cc abfolucrct a prat Ita- 
tioneIcj;aii,vel fid«icommifli,ctia pcculiaris.r.indi- 
catc.vbi plcn^ notatTdpR cod.Idc fi fidcicomilfari* 
via ^badi fidcicomiiTum p tcftcs clcj;iflct,& non pcr 
iaramc ntu batrcdis : quia probari no potcft fid». ito- 
miflum in tcllamctorcliftu,nifi perfcptc ttftcs,qui 
in tcftamcto requirutur, vcl quinq; fi pctaturcx co- 



Si abfque libc morere. I L 

ma intitulo dc appcllatio.] Pro hac ordinationc ft- 
cit tcx.in Auihcn.contra qui propriam.C. dc no nn- 
mcrata pccunia. vbi reus ncgans propiiam fcriptu- 
ram,auc numcrationcm pccunia: ci fadam in fcriptu 
ra contcnt3m,in duplu fi c6ui<^us fiicr)t,condemna- 
tur. £t fi aliquid prius foluilfc contcndat, in foli- 
du exigitur, ncc prodeft ei folutio f3&a,& fic pcrdit 
dcfcnfionc pcrcmptoria.vt ibi cft tex.nota. Et ctiam 
pcr ordinationc,vc vidctis, pcrdit bcneficiu appclla- 
tionis,qux dicitur dcfenfio,vt plcnc dicitur in c. in- 



dicillis vcl donation:- ciufa mortis.l.fi.in finck C. de '<S5tcllcximus,dciudiciis. tSimilc videmus in vafallo 



codicil.Scd vbi iuramcntu dctulitbairrcdi fidcicom- 
miftum tcYi6tvi fiiific ncganri.ncc iuramcntu prifta- 
rc volcti:quia fid.icommifTarius vfus fijit libera vrba 
nitat.-ergahxrcdc.racicndoipfum in fuacaofa iudi- 
c£l.j.fF.qua.rer.ad.talis hxrcs iurarc rccufans priua- 
ttir facultatc excipicndi dc nullitate tcftamcti , vt d.l. 
fi.fccundii vnu intclltdu fccundu quc habctis in pu 

itfifto tria fingularia. tPrimum cft , cj» vbi ador nihil 
probauit ttia fcmiplcnc : imo fi non hibeat aliquam 
pratfumpcionc pro fc, tamen cogcrc potcrit rcum ad 
iurandu, licct rcpulaiitcr aftorc no probantc dcbeat 
reus abfolui,ctia fi nihil probaucrit l.qui accufarc.C 

\6zXc cdciido.Si c.fi. dc iurciurado. tS cundum fingu- 
larc tft.quia requlariter iuramentii alicui delatu po- 
teftpcrcumrefcrri.l.dclata.C.dercbuscrcditi$. & I. 
niaiiifcftx.ft".dciurciurado. Tamc in hoc cafu hxres 
cui a lcgatario vcl fidcicomiOario d^f-Ttur iuramen- 
Cum,n6 poteft ipfum rcferre defcrcnti,vt d.l.fi. Tcr- 
tium fincularccft, quiahxrcsqui ncgauit fidcicom- 
iniiVum faiflc in tcftamcnto rcliftu,nccnon iuramen 
tum fibi fupcr hoc dclatu prxftarc rccufaucrit , cum 
pcr hoc halx-atur pro conuidto , pcrdit bcncfi Ju ex- 
cipicdi, vt a cxtcro allcgarc non poflit icftamrntum 
cfle inutilc propter dcfcftu folcnnititi$:quod cft mi- 
rabilc , t}> nuda voluntas vltima vcftiatur lcgis auxi- 
lio propcirr mcndaciil hxrcdii.facit I.& clepantcr. $. 
fcruus paftionis. tf.dcdolo. Pcrdit cnimtalis hxrcs 



mcndaciier ncgante rem cflefeud..lc,quia conuidus 
pcrdit fcudum.c.j Jl. fi vafallus.fi defrudofucritcon 
troucrfia inter dominu & agnatum. Similiter fi quis 
pcrmcndaciu ncgaucritfc filiumfamilias, fi conuin- 
caturdc mcndacio,pcrditbcncficiu tituli.C.quod cu 
co qui in alicna potcftatc.per tcx.in 1. fcd fi ex partCi 
Jf.intcrdii.lF.illoeodem titulo. Paritcrinilloqui ne- 
gat fcfidciuiVorc^fja pcrdit beneficiumdiuifionis.l.fi 
dubitet.^.ita dcmu.fT.dcfidciulVo.nccnon pcrdit be- 
ncficiu excunioni$& cedcndaruadionu fccundum 
Bal.notat. in Authcn. contra qui propria. C.dc non 
numera.pci u. vbi cotra mcndaccs cft texi. notabilis. 
Paritcr qui mcndacitcr rcfpondit , quadrupcdc qux 
damnil dcdit no t fl* fua, pcrdic ptiuiUpu fc libcran- 
di dando quadrupcde pro noxa. & infolidu codem- 
nabit.l.j II.interdii.fF.li quadrupcs paupcricm feciflc 
dicatiir.idc \\ ncgaucrit fcruum fuum,qui danum in- 
tulit haberc ia fua potcftatc , quia no liberabitur vo- 
Icns dare fcruum pro noxa.l.fcd altp.jF.fi abfcns.vcr- 
ficu. fi vcro falfo.fF.fi cx noxali caufa agafur.Etia cx 
folomcdaciofurgitiudiciu & coniedura fufficiens 
ad tortura fecundum Bar.in Lfi.fF.dc quxft.pcrtcxt. 
inc.Iitcra$,dcprxfumptio.&lcquiturL.Ronna.con- 
filio viij.incip. VifofaiSopropofito,&c. Similitcr 
qui p mcndaciu ncg3tfcfocium,pcrdit bcncficiu,ne 
exigatur vltta,qua ncrrepoffit.l.fi vnus.J(. fi. ff. pro 
focio.& l.fcd hoc ita.in fine.lF.de re iudic.fcctmdum 
Bar.in d.j( .ita dcinum.qui ctia in \.ci\un.f .j.ft.iolut. 



facultatc dcfcnfionis,qux clt dc iurc naturali.demc 

tina paftoralis.de re iudica.pulchre Panor.in rub. de matii.dicit idc cflV in marito , fi negaucrit matrimo- 
cxceptio.Ec (quod dcteriuscft,)peccato mortali pcr- i66nium: quia tcncbitur dc dotc infolidum. t Similiter 
dit fcipfum.iuxta illud,Pfalmo. v. Pcrdcs omncs qui libcrtus q ius impctraucrat annulorum aurcorum, & 
1^3 loquiitur nKMwhciu. tcum mcndacium ( vi dicit Au fic iuj ingenuitatis,perdit illud, fi fc libcrum menda- 
rdius Augurtinus.) fit falfa vocis fignificaiio cii in- citcr ncgaucrit.l.fin. C.dc iurc annulorum aurciprii, 
tcntioncfiillcndi: quc icfcrt& fcquiturgl.iii l.dcxta iS^fccundum Baitind.l.ctiam. tSimilitcr harcs qui 
tcfFdc intcrrogator.aftionc.Or grauc cft aliquc fal- rcm negat effc hxreditariam , conuiflus de mcdacio 
itf^lcrc, dicii tcx.in I. j.fFdc confti.pccu. t Vnde iio im- pcrdit Falcidia cx tali rc ilctrahenda. I. hxrcditatum. 
m:ritimcndax puniiur priuationcd.fcnfionis ctia ^.fi.lF.ad kgcFalci. Similitcrqui nccat fcpoflidcre, 
notorix.quiex fola rcfultattcftamcti vilionc , licct commodum j>dit & bencficium poffeflionis, p text. 
viJoam*(j> vbialias de iuredcncgatur cxccptio nul- i(j8lingularcm.in I. fi.fF. derci vendica. t Vnumtameit 
]itatisproponi,(icut in cafu clcmentinx primx,Jerc noiabitis, tj> menticns potcft ctiamintcrdum puniri 
iudic. fcilicct cotra trcs fcntctias conformcs , tamcn criminalitcr, vt fi faccret impoftura, id eft cnormem 
admittiiur illa , qux apparet cx fola vilioBi.' ^ccllus difFimationera.ff.dc cxtraordinaria.crimini.l.faccuU 
fccundum I;nol.& Zibarcl.ibi.Sed tamc in cafu no- rij.NaoninemcdaciQ cnoimc ponitur criminc ftcl- 
ftro no admittiturcxccptio nullitatis tcftamcoti pro- lionatus,fi comittens pctatur puniri criminalitcr, fc- 
urnicscx dcfvdufoIcnitaiij,licetdeillodefcCtu ap- idjJcunduBal.inc.fi.dcrcfcripu tTcniofidcicommif- 
parcat darc, & promptc ex fola ifftamcti infprttio- fum dc bctur cx minus folcnni voluntatc. vbi tcftator 



nc.Ei hoc cft in odiii hjredis mcdacis.Et quia appcl 
latiocft dcfcnfio.vtplcnchabcturinc. intclieximus. 
dciudiciis falubriier ftatuii & ordinauit beatusLu- 
douicns Francorum rcx huius nomiiiis nonus , anno 
domini M.cc!iij.tj. fi quis ab aliquo cx faiio proprio 
vcl difto conucntus faftfi fuum propriu fiue diftum 
poft iuramcntu prxfKtii in iudicio ncgare prxfum- 
pfcrit : & lcgitimaprobationc conuiftusfucrit {on- 
^3-dcmnatus,bencficium appellarionis amittat. [Hxc 



noluit rolcnitcrrclinqucrc: ftd omnia relifta ponc- 
re in fide hxrcdis. Na his duobus cGcurrenribus co- 
gitur h^rcs iurare an tcftator rcliquerit : quid fi iura- 
rc nolucrit? habcbitur procondcnato, & folucrcco- 
getur abfq; eo tj» opponi poflit de nullicate volunta- 
tisex defcftufolcnitaris,pcrtcxt.ind.l.6.C.de fidci- 
commif.fccundii inttllcftum gl.in d.^ . fi. inftitutio. 
dc fidcicomif.hxrcd.vbi latc loan.Fab.tme fcquun^ 

d.c.ii 



turc6munit;r Doftores,ind.l.fin.& ind.c.iudicaa- 



ordinariocfthodic pcrdomini Aufrcriuifituat» prli^ote.vbicfttext.not.s.cod. tExquo noiabikm ha- 
Tom. 2. kk ii) bctit 



Repe.cap.Raynu.Gul.Benedi£i:i'. 

bcus limitationcm ad omnia iura liiccntia n tcfta- gatario qui ibi prifint , aut x» illo abfcntc notarius 
mcntoinutili & minusfolcnni nihtl dcbcri. l.fi vcri-iyjtani^ua publica pcrlona Oipularctur. t Qmnto dc- 
tas.& l.cxteftjmcnto.C. dcfidcicommif. Quiahoc bcntur lcgau & Hdiicomntiila ck iinitili vuluntatc. 



vcrum c ft,niri duo concurrant, Primo cj> tcftator no 
lucrit foli nnitf r tcftari. SccunJo cj» omnia poficrit 
in fob fidi: hxrcdis. Nam tunc non cft opus tcftibus, 
ncc alia teftamcntaria folcnnitatc. E< quo infcrunt 
Bir.Salic.An5».& lafo.in d.l.fi.adquiftionc dctcfta 
torc, t^ui prarftari iufiit omnia , qux contincntur in 
quada fchcdula manu fua fcripta, quam dcpofucrat 
pcnts puarJianum ^ratrum minoru.Qina dummodo 
conftct vcl pcr litiraru copar.itionc, vcl alias conic- 
fturas,tj> illa fitfchcdulaquatcftator afletuitmanu 
fua fcriptam,qi'anuij non probctur alii» tcftibus,po- 
fito eui 9» non fuilVct fcripta pcr tcftatorcm , dum- 
tamc fitilladcqualocutuscft, ci ftanducrit :cx quo 



vbifuit pcrit ftatorcm rclifta fuodibitori libcratio. 
Na cum cjc teftamcto minus roltniii ortatur natuia- 
li$ obliqatio.l.fi.ilc rcb.dubSfWifcflamcio.ft". dc fiJci 
c6mif,ltbcr.ti.nci Bait. &: vltramontani in 1. rfi quis. 
C.dc iur.fac,ipno.& in l.j.ff.dcrotid.indc.&: Dofto. 
in c.ti.dc folu.Or nituralisobli-^atio dc pcr fccft po 
rc$adcxcipicndum& rctincdum. I.Stichuaut Pam- 
philum..ff.nituf.ilis.tf dcfoIu.& l.fi vnus.tf.paiftus nc 
pctcrct.ff.de paCtis. F.t fic cx minusfolcnitcftamcn- 
to parari dcbct cxccptio dcbitori vinutc naturalis 
obtigationisdc non pct>.ncio(aufatxcx inucili tcfta- 
mcnto:tamc in contrarium vidrtur trx. in I.fi crcdito 
ris.C.dc tidcicumif.ibi,folenitcr tibi.vbi lafon fina- 



tcftatorvoluit ci adhibcri fiJcm. dcquoplcno dixi i7.|.litcrrcliquitcogit3ncIumk tS.-xt6dcb"turrJidum 
l7lfupcrvcrbo,in cxtrcmis pofitus. tHmc tamrn con- cx inutili tcftamcnto, vbi h.Trfscxprcfscilludacno- 
clufionc (quod tcftator committcrc poffit fuam vo- 
luntatc puta Icgttum , & fidcicomm-lfum in fola fi- 
de hzrcdis finc alia folcnitatc) intdligatis vcra , niii 
ftatutum etr. tin ciuitatc, rpmaritus non poffit vxo- 
rem inftitucrc harredc , ncc ci quocunq; titulo rclin- 
qucrc vltra ccntu libras. QMia lunc non poffet tcfta- 



uitpoft mortc tcftatoris&. folucrc^mitit tcftamm- 
tum approbado : quia tunc polVci ctia in futuru c o«i 
foIucrc,& tcftanientum adimplcrc.tcxt.cft linpulaiis 
in l.pcnul.C.dc dotis proniif.\ bi quo ad inducendu 
obli[;ationc folutdi cti.im in fiiturum fufficit cxprcf- 
fatcft.imcntiinua]idi,vcl cuiuf«.un( altciiusinuali- 



tor in fidc vxoris nlii]uid poncrc , quantuncunq; di- 1 y^dx Jifpofitionis approbatio fcnrcl fada. t Et idcm 



XJrit,»j» fuam voluntatc llcrctc orJinauit cii vxorc, 
qualitcr pccuniam diftribuat proanima fui tcftato- 
lis mariti. N imfcmpcrhoc prxfumcraur fadum in 
fraudcm ftatuii,& fic non valcrct fccundu loa, AnJ. 
in additio,Spec.iit.dc inftr.cdit. $. nunc vcrbaliqua. 
poft mcdium.& Alcx.in l.cogi.jf. hisqui folidum. ff. 
ad Trclicl. Et huic fccundo cafui non obftat. I. non 
poicft.lF.dc lcgat.j. vbi habctur, quod non cft in po- 
teftatc teftatoris, fimplicitcr fidchxredis cligtre, & 
in fua fidc omnia lcgata& fidcicomif. poncre, nihil 
in trftamcto fcribcndo. Quia quo ad ca qux folx fi- 
dci hxrcdis comifit.cogi iur iurarc:& li iurctita clle, 
aut fi nolit iurarc , tcncbitur foluere. Si autem iurtt 
hihil rcli^um autfiJci fuxcomilVum fiiiflc, abfoluc- 
uir. Siautcmtcftator fcripfiffct fidcicommilVa inte- 
flanKnto,& fic confccit fcripturam,aut fccit confici, 
licetinutilL-m,& in foli nnitatc deficicntc,nonpolVct 
toftatorfaccrcquod illud tcftamcntu valcat, lihxrcs 
•fatcatur fidcicomilTumrcIiftu: quia defrndcrefc po- 
tcrit,& cxcipcrcdc dcfcftu folcnitatis tcftamcnti , & 
iti locu haberct d.I. ncmo potcft. Si lutcni ncgalVct, 
& iurarc noluiiret,trncrcturin odiu menticntis, qui 
per fcriptura tcftamcti couincitur <j> lc^atu rclidum 
cft,Iicct miniis fo!(;nitcr, vi vidiftis fupra in fecunJo 
ijlCiCa. tQuarto licbctur KdcicomilTum cx niiniis fo- 
lcni volutatc.vbi t. ftator non fimpliciter pofuit in ft 
dc h.rrcdis , fcd Rcit quod hxrcs fibi promifit foluc- 



cflet vbi h rrcs kicntcr folucrct If gatu, aut fidcicom- 
mifljm in tcftamcnto inutili rcli6u » alias tcftamrn- 
tu non approba Jo cxprefsc. Quia tunc licct hxrcdis 
cxprcf.ctcftamcntum non approbaucrit, t.imcn cx 
quo fcicntcr lcgatum vd fidcicomilTum foluit , non 
potciit ipfum rcpetcre.l.i).C.dc fidcicommif. Quod 
ctia proccdit in niftico,qui cx quono crrat in facio, 
imufadu fcit : & quia in tali przftationc fcu indcbi- 
ta folurionc vcrfatur ius naturalcLIc gitum. if, dc ca- 
pi.diminu. Cmc ctiam rufticus in tali difpofitione 
coprchcn Jitur, fccunJu Bal,finguliritc r in d,l.ij. ide 
icnue rat B.ir.in l.rum de in rc verfo.ft. dc vfuris. iij. 
col.pcrtcx,innifta gl.in l.litibus.C.Je agrico. & cen« 
fit.lib.x j.Bjl.in l.fi c. rtis annis.C.dc padtis.Anto.dc 
Butr.& Do<ft.inc. pcrucnit.de ccnlibus. licctSpccu. 
quc Bal.fimpliciter rcfcrt in I.folent.ft.dc ofRc.- pro 
con.tcnuciit cotrariu. S'Uc cnim hxrcs in tcftamcto 
minus folcni inftitutus fciat fadu & ius , id cft quod 
volutas tcftatoris inudlis erat,fiue fciat fiidu:fcd er- 
rct in iurc,crcdinstcftamcntu non folcnnefbrc voli- 
du.fcmpcr vtrcx]; cafu , folutu cxinutili voliit.itetc- 
net,ncc rcpeti p6t. Qiv a piimo cafu fcicntcr folucn- 
do prrfumitur donarc.i.j.ff.dccondi.indcbi.Sccudo 
cafu ctiam rcpcti non potcft, ciim talc rclidu faUcm 
n.ituralitcrdcbcrctur, vt magiscumunitcr codudi- 
turin d.l.ciim quis.C.dciuris& fadliign. Etnatura- 
liter dcbitum crrorc iuris foliitu rcpcti n6 potcft , vt 



re Icqatu in tcftamcto inuttli rdiiftu iuxta l.quida cu tjSM : & I.crror. if. dc iuris& fafti igno. tAducrMtis 
filiulft.dchxrcdi.inilit.& I.fpadonc.jf.j.lf.dccxcufa. tamcn,quia licct hxi^s lcgatumaut fidcicumilTum 



tuto.Dc quo cft tcx.in d.l.fi.dc fidcicomif.fccundum 
intdlc^tu quc ci dat Bart.in 1. ncmo potell. in princ. 
ff.de Icg.j.qucm ibi fiquuntur Imol.& Alcxa. ibi, in 
iij.col.magnificieiitcs vcrba.Bano.ibi. Qiiptics ergo 
tcftatorfibi promiitcre<c-c'tpcr hxrcdccjuod Icga- 
tariis foluct lcgata : quo cafu , talis difpolitio tranfi- 
rc vidcturin vimcorradustcuiustunc probatio nifi 
duos no requirit teftcs, vi habetur in I. hxrtdcs pala. 
^.fi.ff.hoc titu.C?rtc tuc lcgatarius pro quo tcftator 
prxftationc legarifuit ftipulani$,reprxfcntare ccnfe- 
tur defijn6tum.l.id tcpus.^ . j.ff.dc vfuc. & fic dcbaur 
talcrdidu ftipulationc dcbitu , maxime vbi tcftator 
faccrct hfredc promittcrc ncdii fibi tcftaiori , fcd lc- 



cx inutili tcftamento lolucns fibi prxiudici t quo ad 
lcgatum folutu, vt fciiicct illud rcpttcrc nonpoffit» 
tamc n6 fibi prxiuJicaiquo ad cztt-ra Icgata in co- 
dcm tcftamcto rclida : qux propicr folutionc vnius 
foluercnon tvncbitur.I. noii dubium.C.ctxlc. Quod 
ctia locum hilubitquoadtcpu$,ficucquoad ris:pu- 
tafi hxrcsfoluercnu tcntbaturlcgau ,nifi vfq;poft 
ccrtu t. mpus& .ilic^ua antc tc mpusfoluciit, talis fo- 
lurioprxniatutcfjda non libi prxiudicibit, vtetia 
alia folueretciicatur antc tcpus.l. Lucius. j.tcftator. 
fccundii vnu intdlcdu glo.ibi.ff.dc Icg.ij.fccuscflct 
tame in loco: quonia li lixrcs excptionc habcbat no 
folucndi legata in cctto Ioco,fi in illo vnum lcgatum 

foluerit 
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foluerit Hbi prariudicettVt cdain cztcra legata ibi Col' 
uerc coi;atur.I.fidcic5minum. jJ.fi. ff.dc iudic.pfrquc 
ka dccidit Ange.in lcdura Perudna ind.l.j.C.dcfi- 
dcicomif.Quod vcrum intelltgit lafon ind.lJ}.ilUus 
titu.vbi hxrcs fxcmptionc non folacndi in ccrto lo- 
co habcrct cx priuilcglo &: iurc lin^ulari : quo cafu 
ius fingularc ^cilius tollitur,quam ius comunclxius 
militis.jT.militia miirus.fF.dc tcftamcn.milita.Scd vbi 
hxrcs cxcmptus cflct di; iurc commuhi, tunc idc ( ffct 
tn loco ficut in rc & tcporc, vt fcmcl folucti no ficrct 

J77 prariudicium quo ad crtcra lcgjtaitquia valct argu- 
mcntum dc rc ad locu.l.fi quis ica.tf.dc auro & argc. 
]cga.& dc tcmporc ad locum.I. vinum.tf.li ccn. pcta. 

178 tVnumtam^nmcntitcncbitis, quoddiffcrcntia cft 
iiitcr hos duos cafusjfcilicctintcr cxprcfTim tcftamc 
ti approbationc,& t«citam,qus inducitur ex fola le 
gatiinutilis folucionc fcictcr fafta. Qijia primo cafu 
n{rcs cxprcfsc lcgatiiapprobadpno foliim libi prac- 
iudicat,quo ad folutionc iam tad^,vrtanqua indcbi 
ta rcpeti non pofsit, fcd ctii quo ad induccndu obli- 
gationc folucdi in futuru,vt d.I.i j.Cdc dotis promif. 
quc ad hoc cft fingularis fccundu omnc$.Scd fccudo 
f a(u,qn hjrcs tacitc fidcicomiffum approbat,fciIicct 



ac naxgiftralitcr locutus cft Ludouic.in authcn.fimt- 
litcr.O.ad Icg.FaI.inrcpct.Sccund6rcquiritur, quod 
rcli^iim alimcntorum vcl limilc,dc {;uibut fupra fa- 
^ufui-ritin vltima voluntatcminus fuIcni,itaquod 
tcftamcntii fit impcrfcclum proptcr dcfcftum folcn- 
nitatis tcftamcntu conccmcntis in co no fcruatx , vt 
(juia 0 on fiicrint tcftcsin fufljcicnti numcro adhibt- 
ti.aut pcr tcftatorcm non rogati.l.hac confultifsima. 
CcoiJ.cm.Si autcm tcftamcneu forct inutilc ci inha- 
bilitat c & incapacitatctcftatoiisprocedctccx dcfe- 
Auiuiis naturalis vcl gcntium , vt quia tcftator crat 
pupil'ius,vcldcmcns:quoc3fu Kx rcfiftit huic volurt 
tati, « c cx ca non oriatur ctiam naturalis obligatio.l. 
qua?e tatc.fF.cod.& I.fi.Cdc tcfta.mili. vcl quia tcfta 
mcnt u cratimperfcftu ex djfcftu vbluntatistcftato- 
ris,qiii mortc prxucntus tcftamentu pcrficcrc no po 
tuit,nicc fuamdcclararc voluntatc,aut foni cft tcfta- 
mcncuminualidu.quij faifum. & fic carct teftatoris 
volui itate.I.ij.C.dc cdido diui Adria.toII.& I.cu fal- 
fum.iflF.dc acqui.hxrcdi.Ccrtc his cafibus multlplica- 
ta fo\ utio non induccrct tcftamcnti approbationcm» 
vt hji rc$ folucrc tcncretur in futurum,aut femrl folu- 
tum t encrct,(ecundum Ang.in dida lcftura 1. j.C. dc 



illud fimplicitcr , tamcn fcicntcr fokicndocx inutili 181 fidctcomif.t Tcrtioqjcx tali tcftamcntominus (b- 
teftamcntortunccxtalifimplicifolutionc&przfta- ■ ' • • • >■ f 

tionc,& fic tacita approbationc, hxrcs fibi no prziu 
dicat,nifi quo ad folutioncm fa^iam in iila rc & pro 
ill3vicc,& nonquoadinducedumobligationcm in 
futuru.Vndc fi hercs intcftamcntotnutili & inuali- 
do grauatus fucrit ccrtum quid fotuerc annisfingulis, 
& fimplicitcr illud foluerit fcicntcr vno anrtcno fo- 
lum no tcncbitur ad cxtera 'cgata folucnda:im6 ncc 
ctiamad llludmctquod foluit tcnebitur folucndum 
in poftcru,fi exprcfiseipfiim no approbautrit.Et ide 
effct.fi ipfum fcicntcr bis foluiftct.quia adhuc no tc 



lcnni intcrccftcrit prxllatio fcu folutio tricnnalts fa- 
&a pcr hxrcdcnam talisprxftatiotricnnalis cocur- 
rcns cu fauorc alimftorum vcl limilis raufx , & ctim 
Fauarevltimx volumatis, facitvtcx minus folcnni 
volutatc fidcicomilTum dcbcatur infuturum,pcrtcx4 
fingtil.in d.l.j.C.dc fidcic6mif.quam Fulgo.iDi dicit 
habu iftc in fuo priuato cxaminc. Et hoc no folii vbi 
hzrcs intcgrc foluit Icgatu alimcntoru aut fimile tri- 
busf nnis,rcdctia fi vno anno foluit frumcntum,alio 
annc) foluit vinii , & tcrtiofoluit vcftcs alimentarto 
fcu I('gatario,fccundum Bald.fingularitcr ibi in d.I.j. 



ncrtt in poftcru ftIuc"rc,Iicciquod folucrit n5 pof-iSmcfciofidicit vcrfl.tHabctcrgotalisprxftatiotrien 
fiircpctcrcfccundiiomncsin d.l.no dubium. Cco- nalis huncmirabilc cft:ftum,vt didofauorc dupli- 
170 dcm.& d.l.ij dc fideicommif. t Etquod diftum cft 
cxtacitaapprobationen5 induciobligatbnc ad fol- 
ucndum in fiituru.cft vcrum , nifi tria concurrcrcnt. 



Primo iy talc lcgatu fcu fidcicomillym irutilc fadii 
effct pro alimctis: qiua tuncfiuorcalimcntorum in- 
duccrctur obligatioad folunidum in futuru , vt d.l.j. 
C.dc fidcicomif.qux locuhabct non fuium li ahmc 
ta fucrint legata paupcri,fcd ctia fi diuiri, vt tcnct Sa- 
|icc.ibi,& Alcxa.in d.I.fi ccrtisannis.C.dc p.iais.pcr 
tcx.in !.cum hi.JJ.nihil.tf.dc uanfatft. Nam licrt icga- 
tarius fit diucs.umcn tcftator cefaur copitaflc,qu6d 
in futuruin cfrici potcrit paiipcnquo n fpedtu dicitiir 
lcgatii pium,ac fi paupcri fuilfct rclidu.quod Aqui- 
tur lafon in d.l.fi ccrtis annis. & in d.l. j. C. dc fidci- 
180 c5mif. t Quir quidcm K x locii habct ctia in aliis lc- 
gatis fimilcmfiuorc habcntibu5,puta inrclido pro 
dotc,vtladrcfe<fiionc vix publicx.Lquida tcftainc- 
to.ff.dc Icg.i j.t.fi cui annuum.ff.de annuis legatis, fc- 
cundii Bar.in d.l.fi ccrui annis.C. dc pad. qucm ocs 
ibi fcquuntur,cxccpto Salicc.Idc tcnct Bart.in d.I.cu 



ci concurrcntc,pcri pofsic fidcicommiifum cx irutili 
tcftamcntoinfiituru. Prouifo tamcn,{}> talisfolutio 
triennalisfadafucritdc pcrfc fingulis tribus anni.s; 
fccu;; autcm cffa fi hxrcs femcl pro tribus ,annis fol- 
ui(fct vnica foluuonc.Ita fingularitcr decidit lo.Fa- 
bri.tn d.l.j.rcfirrcsidcm tcnuiflc lac.dc Aret.ind.I.ft 
ccni s annis Jllouctur criam,quia plurcs adus fcpara 
tim l:adi,plus ligant.I.tubcmus.& authc.fiue a mc.C» 
ad y cllc. Ad hoc facit quod volucrunt C)'n.& BalJn 
d.l.ij.Cdcdotispromifvbidicunt,Q7l. quiciiquc.de 
qua nunc dicctur.Cdc apo.pubIi.lib.x.haba tantum 
loctim vbi foluctoapparct fafta fcparatim trihus an- 
nts vlcimis,fccus fifcmcl pro tribusannis.Facitquod 
in fimili voluit Barto.in l.cum qui.aliasincipit labo- 
lcnus.ff.dc annu.Icgat.vbi dicit.l.ficcnisannis.C.de 
pa6tis.& I.ciim dc in rcm vcrfo.ft.dc vfuris.volcntcs 
ex prxfcriptionclongitcmporiscaufam prxfumi, & 
obligattonc fubcifc: locu habcre fi talis folurio fa^a 
fiici-it fingulis annis, ft cus fi vna vlce pro plurib*an- 
nis, Vidc plcne Iafo.in /.prxiudicialcs.xvj.col. infti. 



dcinrc verfo.vbi Fulg.ft.dcvfu. & idc Bart.in qux-' de «dio.Proquofacittcx.in d.l.cum dctn rcm ver- 

ftionc per cum difputau incip. Mulicr habes amplu fo.ibi,longo tcporc. pcr guc apparct rcquiri tcporis 

patrimonium.Do£lorcs,in d.c.pcruenit. & cxprcfsc fucccft'um,vt ibi not.Bal.facit ctia quod not.gl.in l.fi 

Alcx.in I. j.xii j. col.ff.foluto mitri. Et idem fcruare- couencrit.la j.ft.de pign.adion.vbi qn in aliquo adu 

tur in legato annuo pro rcdcptione captiuonim rcli- rctuiiritur trina intcrpclIatio,n5 poftct vna tantii vi- 

ftcautccclefiis, vcl piis locis, vdin piascaufas fj- cchcripcrcrcditorc dici:do,tcr foluc.Facit quod vo 



tcn«, 
citaritK> 



&o:cumin cisidc milita fauor.fccundii Ang. ind.I.iSj luit Bal.in c.cxlircris.infi.coI.dcc5fti.tvbi 
fi ccrus annis.in rcpcririoc. Dc ^uorii, fcilicct pioru ftatc fhtuto,cj» in malcficiis rcus debcat tct 
lcgatoiu priuilcgiis qux habct, tam in contraftibus, fufhccrct vnica citatio,quaui$ pcrc mptoria , pro trl- 
quam iudiciis & vkimis,volumatibus,fummo digito bus.Ad idc facit gLfupcr vcrbo,tcrrio. in cle.j.dc vi- 
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ta& hone.clcri.&inc.j.in vcrboiUrtiam.de mili.vi- 
fal.q,c6tuxft.dc-i]uo Pan.in c.fi.dc vita& honc.clcr. 
Idco cura (rt ftatutu hic SiTo\of^ fi n confuctudo,Q> 
ncmo pofsit elfc conful vcl dnsdi: capitulo ciu'.titisi 
oifi prius oncra& tallias in ciuttaicfolucrit,& lubic- 
ritp plurLsannosin (latuto fpccificatos,non audi- 
rct^ncc ad divnititc illi^moucnt , fi vno aniio fol- 
ucrc vcUct omnib* futuris annis (latuto rcquifilis. 
Etciim fcnul ^da honoru cupiduNToloCr hoc focif- 
ftt,fu't p arrtlhl Pailamcti,n6 obflatc illa frau>dulc- 
tcr accumulat 1 folutiuc rcpulfus a capitulatu, d oncc 
dcbitis Tcporibus fucccfiiuc dccurfts, oncra ciu ttatis 
fubiinct annifi]; fingulisfoluiirt. Plusdico,c]7 ( fia fi 
nouc annis foluilTct , vidclicct fingulo tcrtio anno 
tribus fimu!,& lic trcs folutiucs feciffct, cx tali jfolu- 
tioc no przfumcrct dc prxccdcti.Ciim hic no (it fur 
misprzdatioannua: oblicationirci naturaliter in- 
fitf iToucnicsiquia fbrmafolucdi naturaliscft,cji fin- 
gulis annis foluatiir,f ui n6 coucnit annoru cunriul.i- 
ta folutio.Et fic przfumptio ciux cx fingulari pi zfla 
tionc inducit no pcninct adairtormc moduprxlla- 
tioni$,arg.rt.Jc annuislcg.l.Scia.^.mcdico. N.i ficx 
Informi przftationcpnfumcrcturdc przcedcki fo- 
Iutione,auo przfumcrciur : fcilicct przftatio , in- 
formitis przftatiois.tjuod ficri no p6t. Cu dux prx- 
fumptioncs pariter non cadat Cup eodc principi litcr 
arg.I.j.C.dc do.promif.& I.cu pater.f .gc-ncr.flr."lc iu 
re do.tj» cft nota. Et hzc tricnalis fttcccftiua folutio 
mirabilesalios fortit etfcdus. Na fufHcit ad inducc. 
dumlibcrationcin cafu odiofo vfuraru. I. aducrfus. 



prt>bandi in aducrfiriti.etia in his> quz probari non 
poiTunt^nifi pcr publicu ii)ftrumcntu,fccunduni BaL 
per illutcxt.inprima oppoiit.c]uod «. ft nota. Idccrit 
in dcbitorc mcnftruo , «]ui fingulis mcniibus tcnaur 
racionc rci ccttu cjuid fulucrc : cjuia fitribusmciibus 
proximis foluciit,prxfumitur dc folutionc przccden 
tiu. Idc in dcbitorc fcmcOrit^ fingulis [i x mt.nfibus 
tinchat futucrc:(]ui3 fi probct tribus j>ximis fcx mc- 
fibus foluifl'c,prcfumit dcpr^ccdcti iolutionc.arg.l. 
diuonio./.quoJ in anno.ft.ful.matri. Idcm in (]uin- 
qucnilidcbitore, c^ fingulisquinqucniis fulucrc tf- 
ncbaiffccundu Bal.ibr,arg.I.j./.itc quzfitu.C. dcin- 
didio.Iib.x.& I.fi fic coftituta fitaqua. ft.quc.tdnio. 
fcrui.amitu. S'-\"us fi tribus quinqucniis vcl trib' fcx- 
mcfib* fimul fului(fct,vt ?.vidiftis.Et h^'c cftprffum 
ptio taticffc(fius, cp trasfcrt onus probandi in aducr- 
fariu,h.TC annua przccdctia pctcnte , qui fi dcbitorc 
no foluilfc ^baucrit, hancprxfumptionccxtin^uit: 
quxin dubio & olWcuro,& no in liquidoopcrat. Et 
modus probadicotiariucft pconRflionc dcbitoris: 
VI dici nucvcl modo cotcnto in l.optiina,C.decon 
trahc.ftipula.in fi.Przrcrca dicOicp fifcmcl ptr hanc 
przfumptionc fueriidcbitor a przftationc annorum 
prxccdctiu ahfolutus, licct fijturotcinporc in folu- 
tionc celVaucrit,& ftc vidcbat prxfumcndi'! dc no fo- 
lutiuc przccdctiQ annoru, tti hxc pfumptio nd ope- 
rat quicqua:c]uia no pcrtinct ad rc finita.arg. I.nillc. 
C.dc dccur.lio.x. vhi coflffio quz tranfiuit in cxecu- 
tiouc rcuocari no put.Facit if. dccudi.indcbi.l.^ ob 
rcm,fccundu Bal.ibi.Nifi dcbitor cofitcretur n6 fol- 



iu<fta gl.ij.in vlt.opi.vbi hoc no.Bal.C.de vfuris. Suf uitfcannis przccdctibu$:(]uiA pcr cofcftioncfua tol. 

ficit ctia talctcpus tricnalead impcdicndu bcnt ficij lcrcf przfumptiocx tricnnali folutionc induda, ctii 

fcqucftrationc pacificc tricnnio poUcftt.cIcmcn.j.de fcntctia fecuta:(|uz plus opcrari no put, qua pr^fum 

fequcftra.Hodie veropcrrcgula caccllariz Pauli fc- ptioiuris,& dc iurc,auz pcofcftioncm panistolli- 

cudi cf1fcftualitcrc6tcntam,in Dccrctocofilij piialis tur,fccundri gl.in Auth.Scd iam ncccfTc. C.dc dona. 

in Pragmatica contenco,tituIo dc Pacificis pollc flor. antc nup.& in I.in cotradibus. C.dc no nume. pecu. 
iS^tTalispacifica poffcflio tricrilialis cum titulo coIo-iS^tParsctijm cofitcndo non foluilfc,przfumptioni & 

rato fiifhcit ad rcpcllcndt"i quofcuq; , nc pofTc-florcm fcntcntiz vidct renuntiaflc, arg.cot u qux plc nc dicit 

bcncficijtricnnalcaiTipIiiisinffftarc poflintin pof- 

fclforio ncc petitorio.Paritcr fufficit tcmpus tric nale 

ad iudicindu rcm cffe feudalc,fi tricnio tanquam ta- 

Iis pofl".ira rucrit,& prxftatio faSa, faltcni vi de hoc 

ftctur iuramcto hoc attcrcntis pcr tcx. fingula. inc.j. 

^.li vcro vafallus.in tit. quid fit inucftitura. Vbi alias 

rccjuircrentur XXX. anni.c. fi quispertriginta. fi de 
1S5 fcu.fiic.cutro. tprztcrca habct hxc tricnalis pr^rta- 

tioaliu mirabilc cffcftum, quia obligaius ad alii.juid 

annis fingulis folucndu , fi probct fc annistrib* pro- 

jiimo prxtcritis iilud foluiftV, prxfumitur fcmpcr re- 

Uoadisfupcrioribus annis intc-grc foluiflc pertext. 

fccundu Bar.ibi finguIarcind.l.tjuicunq;.C.dc npo. 

public.lib.x.qua ctia Salicc.fingularc dicit in l. i). C. 

dc iurecmphy. & BiLdicit cam aurca in c. litcrz. in 

fin.de dilatio. Sicut i fimili dcciditur in I.Procula.tf. 

de probat.vbi rciterata rarionu computatio intcr fra 



lniio.& Pan.in cquia plcriq;.dcimmu.ccclc. Etidc 
cflct,fidcbitorc6fitcr(t vnofolo anno dc pr^ccdcti- 
b' fc no foluilTc: cja przfumptio furgcns cx (riennali 
przftatione rcfpicit vniformitcr oninc tcpus przcc- 
dcns:quod facerc no p5t in cafu ifto propter confcfl 
fionc panis, qui opcrationc przfumptionis fcindit 
&diuidit. Paritcf idceflct,&habitIocu difpofitio 
d.l.quiciiq; in quocuq; dcbiiore qui ccnu qd annuu 
tcnt t folucrc , vcl mcnlibus fingulis, vt trina foluHo 
vltima prafumi faciat dc oibus przccdctibus,fiue il. 
lefolucs fitcmp!iytcuta,fecundi'i gl.in d.I.ij.C.dc iu- 
rc cmphy. fcilica vbi cmphytcuta eft priuati : quia G 
efT. tcmphyteuu ccck-fiz , ficut fuflicit emphytcuta 
ccfTarcbicnnio afolutione canonis, vtcmphytcufis 
comittatur ccclc fix.c.poiuit. dc loc fic etiam folutio 
bicnalis facit prxfumidc folutionc annoru przcedc 
tiu.fecundu Hoft.fingularitcrin fum.tit.dcIoca.pau> 



trcsfacta prxfumi facit przcedctia dcbiu fuitfe rc- 16 antcfinc.quod qualitcrintelligit , vidcatislo. An. 
milVa & quittau, licetdeillis no fiicritin coputario- i88Barb.& do<5t.ind.c.potuit. t Rcftat crgo q» d.Lqui- 



nc fida mentio. quod locu cria habcrct intcr cxtra 
neos.fecundu A'cx. in I.libcrtis.Ia ij.tf. de 4li.& ciba. 
kg.Q^d ti» intclligatis vcru.vt s.dixi prouifo,cj. ta- 
lisfolutiotricnnalis fada fiicrit fcpararim fingulis. 
,85 tribus annis. Et cft fingularc in d.l. quicunque. t cj, 
quauis folutio tnbutoru probari no pofsit, nifi p in- 
ftrumentu publicu.l.j.& ij.eo ritulc apochis publi.& 
Lij.C.dc coucfifci dcbito.lib.x.tamcn folutio przcc- 
dcnriu annoru pcr tricnnalc folutionc proxima dc- 
bitc fafia przfumit. Q;tx prifumptio uaiufcrt enus 



cuq;.Iocu habeat liuc debitor annuus fit emphytcuu 
fiuc vafallus,fiuc ccfualis vcl colonus fimplcx,fccun- 
dii Ang.in Auth.dc no alicna.aucquicunq; alius, fe^ 
cundu Spc.& notabili* p lo.And. in addLtit.dcIoc. 
j).nuncaliqua.verfic.xxvij.&eft gl.inccum ccclefia 
futrina.decau.pof. & propric. Qmnimo locu habct 
ctia in fimplici colono,fccundu Ang.in /.fcircautc. 
in alIcg.Authc.de no alicaut pcrmu. Etidcm in fol- 
uctc collctta c6muni,vel collegio,fecundu B.il.poft 
ivan.Aad.ibi.in d.c.htciz. Non umen habcret hoc 

locam 



Si abfcjue libc.morere. 1 1/ 77 

Aum folcnnftatis iprum tcflammtu conccrnontis,vt 
quia no intcfucrut tcllcs in Hcbito & fitftiJcntinu- 
mcro,vcl no fuerunt rogati. Si vcrb tcfl^cntij cflet 
impcrHlSKi cx dcfciftu altcriusfblcnitads non coctr- 
netis tcftamcntiijfcd mctu vd faiiorc alicuius pcrfo- 
nz,[nita,Hlij ipfiut tcAatoris rcfpicicntis,vt quia fot 
tc filius tcilaioris no fuit pcr cum iil quoqua inftitu- 
tus,fcd prztcricus,&: fic tcnamcntu c\\ nullu. I. intcr 
cztcra.ff.di' libc.&pofth.C."rtc tunCaJ cofirmatio- 
nc ulis tctlamJti norcquiriturtrina przflitio. Imd 
ex vnica folafUij prartcrici approUacioc cxprcifa vcl 
ucIta,omnialcgata fmc vltcriori prxrtacionc rccon- 
inKfcunt,iuxtt l.filtoprxtrrito.tf dc iniu.rupc.tr fla. 
f-cundiim Ang.in K-dura Florctina ind l.j.dc fidci- 
cG. Dc hoc aiit vltimo viJcatis, qux plenifsimcdixi 
$.LO.in vcrbo./ff ro</i(m ttJlMmmtoniiftjMtfii. \n vi j. Sc 
vlti.rmitaci. Ex ptzmifsiscrgo cogiiolccrc potcflis, 
vbi qii pro iflis lcg:itis & tijcicomifsis (ingulari- 
busfuprad dz tn-scOfK-tunt adioncs,vcl aliqua illa- 
ru,aa nccdTc habct kgatarius aj;crc aliqua adtionc 
pro lcgito cSrc t]uc.!o,ciim vt didu cfl, occuparc no 
coh«rcntiuin lihi annoru&c.qui: nd hoc pondcrauii pofjit propria authoritatc ligatu.+Prztcrca no ha 
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locu : nili folutio annalis infitrct cx nitiira fui, ficut 
canotributu & limilia,& ndcxaccidjci , vtquia de- 
bitor fimplicik-r promilitautgrauacusefl dcfblucn- 
do dccc annis fmgulis, & no racionc alicuius rci, fc- 
cundu Bal.fingularitcr in d.l.<]uicunq;.qu v locu ha- 
bet,vbi folutio annilis fit racionc rci,n6 autc vbi fo- 
la perfona cl\ obligata ali^d foIucrc,n6 habito refpe 
6iu ad aliqua rc c rta.I Jco fi tcllator fnnplicitc^gra 
uvjcrit h;rcd J innau ribi folucrc^vcl qs fimplcx pro 
mifcric, non hibct locu diAl przfumptio cx tricn:tli 
fblutioncfurgcns.QiJa hrc przflationon cll cano- 
nica & rcgularis itlatio, fcJ c6cin!Tcs, quz n6 qraua- 
mc alicuius rci fcd folius pcrfonz rcfpicit.Paritcr di- 
co,(j» licct proximi pirs tcporis va!"7t circa aliu J ic - 
pus,vt dc illo przfumatur , non tamj pars rci debitx 
valctcirca iliam partc.fccundu B Id.ncc circa tcpus 
Futuru, dc quo no przfumicur. Nam (i probarcc dc- 
bitor,tj> dcccm annis iam clapfis pcr crcs .inno» con- 
tinu.icos foluicnon przrumic poft ifoIuifr.,'m6 rc- 
ccfTum cfl a boni przfumpcionc , ccia proprzccrito 
tcmporc pcr ccx.in didi l.quicunq-,.du!n dtoicur Ctiii 



ibt Bald.quoJ eii no. ficut a liinili dicit in did^a rcgu 
la ciccllirii apoflolicz dc pacificis po(U-lloribu$: 
illcqui cricnnio non violcntcr f..d co^onto ticul.pa> 
cificc & finc licc przlacuram, dignicacc, ofiicium vd 
bcncficiu tricnnio proximo haftcnuspolT''Jit,vcI in 
fiiturum pofsijcbicno pofs<t poii jl in pctitorio vcl 
pofTcirorio a quoqua aia ratione iuris nouitcr impc- 
trari molcflari.Qupd paritcr fuit dccrctumin cocilio 
Conflancicn. fub Martino pipa & rcnouatu in con- 
cilio Bafili.hodic in pragmnica huius rcgni fandio- 
nc rcgiftratum tica. dc paci. pof. Dc cuius inccllcdu 
efl ibi plcna glo.& mulca fingutana dixit lyn.in c. 
ficut.xvj.colu.vcrf. quinco aducit.-.dc rc iuji. VnJe 
rcftac tricnnalcmfoludoncmprovim.im pcrvltima 
tcmpora&nonintcrrupcafadam cfhciat< r art:uc- 

rc,vi omni quancocunq; tcpore prztcrito fafta pri- Jfi cu.rci iudi. t Ni ctia dcbita dc quibus cSftat pcr in- 
xS^fumatur.tldcmiualiquibuslocisfaltcm a limilifcr- ftrumcntu non habct cxccutionc parata, pcrtcx.ini. 
uatur,& inolcuit confietudo vcl ftacuicur, vt notarij ~" ' -rt ■ rr , <.» , 



bcnt lcgita parata cxccutionc : ni licct tcftamcntum 
in quo rcpcriiincur Iq;.ira & fidcicomiffa rclifta, ha- 
bi a: cxccutionc paraca fiuorc hzrcdis,vc oflcnfo tc- 
flamcto no vitiato,rafo,aut ciccllato: fcd primo af- 
pcAu apparcnti ilico fitmictcdus in pofTcAioneh(- 
rcditatisp'?r tcx.in l.ti.C. dc cdicto diui Adii. tol. vt 
plcn^ dicitur in vcrh.tJ1fmiiQtta^jtefiMtn.].Th cxe 
cutionc paraci no habcc in fauoic lcgacariotu, vcl fi 
dcicomiriarioru cotra h^rcdc, vt ilico vifo ccftamc- 
to prima ficic appjrcti,mitci d(.bcSc in polTcfsioncm 
rcrulcgitaru,auc h^rcsi!ico cogcdusfit lcgata foluc- 
rc,& fidciromiru przftarc. Quiaimo poflquam pro 
his fupradidis trcscupctunt aftionfs,cft diccndij,(]7 
iudiciu rcquiritur ordinariu,ita q> no cil ab cxccutio 
neincipicndu,aT^.I.nimis jpperc MiiccIlc.C.dc cxe- 



tjai gratf srias cmunt dc cricnnio in cricnnium arc 
gc,n6 poflunc pctcrc corum falaria pro fcriptuiis a 
partibuspoftquinqucnniu.quoj fiindaturin ^(^uita- 
tcil]ius!.quicunq;.Prztcrca,quia noncft vcrolimilc 
graffarius pro folucndo tirmam iMatTariz rcgi, ant 
altcridomino pecuniis indigens , longo tcporc poft 
fuam gratfariam finicam diftulerit i panibuscxige- 
requoi fibi Jcbcbacur pro fcripturis.Et fic vidi plu- 
ipo ries feruariToIof f,& in quibufdam aliis curiis.t V- 
numt.imcn mcd tcncbitis, (y illud quod didum ci^, 
viJcliccttrinam foluiioncm fucccfsiuam rcquiriad 
induccndum obliguioncm in flituru cx tcftamcnto 
impcrfcdo , intclligif vbi lcgata funt plura ^ & talia 
quorudicsex3ftionis& cxccutionis corundc fcmcl 
no ccdit,fcd folu annis lingulis. Puca,quia funclcc;a- 
taannua auc mcftrua:quo cafu(vt fciri$)plura ccfcn- 
tur lcgata , fcilicct pro primo anno puruin , pro aliis 
conditionalc. 1. fi in finguIos.ff.de annu.Icg.iunda 1. 
cum in annos.fT.quadodicslcg.ced.Si autc Icgatu cf-, 



minor.xxv.cui fidcicommlffijm. Ocmino.vbi Bal. 
Nifi partcs exptcfsc c6fcnfitTcnt,vt quia clfcntinftrU 
mcta guarcntigiata,vcl nifi in dcpofito pcr l.pcn.C 
de dcpofito.qui tbi ad hoc podcrat Bar.& idc in cet- 
tis aliisin iurecxprcfsis cai.bus, dcquibus pcr Alcx. 
plcnc.& ibi quz dicicurinftrumcta (>uaiccigiat3 in 1* 
aitprftor.^.h iudcx.&in 1. poftrc.ff.de rciud.Quib* 
cafibusquoties dcbitu parata habctcxccucionc, talix 
caufa no Icuis,fcd dc ^rauioiibus caufis Jicitur fc cii- 
dum Bar.pcr illu tex.tn l.fi quid cx famofa.ff.dc folu. 
Htdcnumcroilloru cafuu noncft lc^atu, ncc tidci- 
comiffum intcftamccorclidu, vtfctliccttcftamtntu 
^uorecoruparata habcat exccurionc. SeJadurna- 
ti$,quia Ang.in f .illud.in AuthcnJe h{rc.& Fal.pcf 
tex.ibi in prin.iunfta gl.ibi in vcrbo, Dccrcco. ccncc 
c6trariu,diccs inftrumcntu vltim^ voluntatis parata 
habcrc cxccutionc:cum quo trafit lafon in d.l. H. iij. 
coI.C.dv cdic.diui Adrt.toIdiccs, non inucnilT. hoc 
dccifum in fpccic.Dc qua decifionc no faccrc dubid 
fi in tcftamcnto vcl alia vlcima volucatcpcr tcftacorc 



fct ynicu & talc, q> fcmcl ccdcrct cius dics, tiic vnicaipj fuifTt aut hzrcdc przftitii iuramcntu,tquod fui na- 
przftaiiofufiiccrct rcfpcitu fucuraru prxffacionum, cura paratahabctcxccurionc & vim guarctigiz,fccu 
qu; vnica pr^-ftatio fiiit a tcftatoic diuifa pcrtcpora. dum Bar. in I.ij. ff. dc iurciur. dc quo dixi plcnifsime 
I.Firmio.iB fi.tf.quidodicsIcga.ee Jiccudu An.no- fupra tdlamctii ii j.Scd fi intcftameto nointcrcefsit 
tabilitcrindittalcftura.I.j.C.dc fidcicotnif qucibi iuramcntu,rcftat adhuc difricuItas.Vndevtci.ffct co 
fequitur lafon. Prartcrea il!ud fcilicct trinam fblu- 194 traricus, tdicatis q> pro lcgatis & fidcicomifsispo- 
tione interpcllata dlc ncccifaria , tuc intelligads effe tcft dupliciu-r agi,vno modo via ordinaria, puta agc 
Tcrii,quadotciUmentu cft impcrfcdu proptcr dcfe- do voa prxdidara (riii adionu pro lcgatis copctcn- 
Tom. 2. kk Y ciuii)« 



Repe.cap.Ray'nu.Gul.Benecli£i:i. 

tium.& tunc lcf;ata & fidcicomifTi parata n5 habcnc implctot vt s. dixi. Sccundo requiritur, r\> hxrcs fue- 
executionc:imb cft Hs cotfftada, (1 haercs fc dcfcndc- rit monitus a iudicc : Sc HcTi dcbct hxc monitio pcr 
tcvo!aerit,Iicctiudiciu"^longotemporc durarcnon ipfummct iudicc,fccundu Angc.& Paul.indida Au 
dcbcar,vtibi dicittcx.& gl.in diAt Auth.in prin,alio'S>ythc.hoc amplius. tNam ciim priuarc hTrcdcfitma- 
modoagi potcft viacxccutiua, fcilicctpcr viamoni- pna pccna, rc(]uiritor p<Tfonalis.monitiofada ^ iu 



tionisBcdx hxrcdi,vcl pcrvia prxccpti,q» lcgaA fol 
uprc habcat,& adimplerccotcta in tcuamcto.Ec fic- 
ri cofucucrut talcs monitioncs ft u prjccepta pcr iudi 
ces. Quo cafu fi h^rcs fe apponat.audicdus cft,fi cau 
fasiuftasallegauerit.ip ad moniu.fcu prxccpta non 
tcncatunvt quia forte opponitdc nullitatctcftamcti 
autlcgatotu,vcl<]uia fimile. tttalcsmoniooncspri- 
ma fiicic nunt,ac hcri confucucrunt pcr iudiccs cccle 
fiaflicos.Et cria pcr fcculircs fiut prxccpia dc foluc- 
do xbfq-, -o Q» inctpiant ab cdido de in ius vocado: 
& valct dc iure,du tamc in cis cotincatur chufuIa.Et 
in cafu oppofitioni$,id cft fi fcfcrit fc grauatu vcniat 
tili dic refp6rums,fccundu dodrina Bar. in l.dc pu- 



dice:ficut requiritur ad facicndu quc habcri iofcf 
fo, fi rcfpodcre noluerit pofitionibus.c.fi polt pr^fti 
tu.dc c6f. f.lib.vj.dc cuius intcllcftu vidcatis clcgan- 
tcr pcr Panorm.in c.cumcaufam.dc iuramcn.calum. 
IdLmtcna Angcl.in f.ft quisautcm nonimpkns. in 
Authc.dc hTrcili.& Falci.Et iftacft vcritas,quicquid 
dixerit gl.in d.0.illud.in vcrho,Dccrcto. eadcm Aa- 
then.quz fingularitcr diccbat hoc cafu fufficere mo- 
nitioncm fadtam hxrcdi pcr nuntiu vcl cpiftola , aut 
ad modu. Quod non puto vcru attcta grauitate poe- 
n^,vt didum cft.Imo rcquiritur monitiopcr ipfum- 
mct iudicem fada, ctia i\ lc<>ata ad qux folucnda fuic 
hxres monitus.efTcnt pij, ilcundu Angc. notabilitcr 



pillo.f .mcminilU-.fF.de noui opcr.nuntia.& inl.ncc in le<5lura l^crufina.in didaAuth.hoc amplius.qucni 
quicqua.j^ .vbidccntu.tf.de ofK.proc6ful. Sali.inl.j. 200 ibi fcqufiturmoHcrni,& lafon.ii.col. tliccc Bal. ibi 



C.cominatio.vcl cpifto.& Ang.in ^.curarc.inftir.dc 
adio.fi autcm cotra tcftamcntu & contcta in eadc ni 
hil opponit, timc vifb pcr iudicc tcftamcto in aliqua 
fui partc no vitiato,iudcx ccdcfiafticus moncbit hx- 
rcdcm,vcl fi culatisci prxcipict fub poena ccna pecu 
niarii,c)7 infra tepus cogruu adimplcre habcat cotcn 
19^12 in t"ftamcnto.tEt talis monitio,vcl prxccptum fit 
pcr iudicc fuinmaric & cxecutiuc, prout hodic faciut 
iudiccsad inftanda procuratoru animaru, qui in cu- 
riis ccclefiafticis habcnt ofticiu publicu ad hoc dcpu 
tatu , cuiusauthoritatc faciunt vltimas maximc pias 
volutatcs exequi: & ita potcft intclligi dccifio Ange. 
In d./.illud fecudu Alcx.in d.f. i\ iudcx. Et fi hircs 
per iudicc monitus cocumax fuerit per annu , fcilicct 
Q,infraannum caufa ntionabili cci]*antelegata,& fi 
dcicomiffa non folucrit,& contcta in teffamcnto no 
jmplcucrit,priuatur coipfo abfquc alia iudicis fcntc- 
tia,perlapfumanni commodo^otius hxrcditacis,cx- 
ccpta lcgitima,qua no priuatur. Cum ci dcbeatur no 



fingularitrr voluillct in piis lcgatis no requiri moni- 
tioncmiudicis,ci)min illisnulla rcquiraturaliain- 
tcrpcllatio vcl monitio iudicialis , fcd ipfo iurc com- 
mittiturmora extraiudicialis. l.Titia Seio. f. vfuras. 
ff.dc lcg.i).Pro quo facit gl.in verbo,Iudiciu.in |.itc 
mixta.inftitu.de adio.&tcnct Ludo.inl. fi cx lcgari 
caufa.fT.dc vcrb.obl.Etidcm fccudum cum cflc dcbe 
batin rcliditfifco,cui ctiafitmora ipfo iurc,fccun- 
dum Bal.in l.j.C.dc his quib.vt indi. Proquo fecit gl. 
fupcr vcrbojlnfcrunt.in l.cum quidam.^.fifcus.fKde 
vfu.Scd no cft vcru,im6(vt dixi)inhis omnibuspiis 
auC fifcalibus rcquiritur iudicialis monirio ad priua- 
dumhxredc lixreditatc fibi dclata, & pcr eum adita. 
quia ttx.indida Auchcn.hocamplius.loquiturindi- 
Itinde.Piarterci licct fit vcrum, «pin lcgatisccclefiae 
rdiAis aut fifcallb* mora c6mittatur ipfoiure .illud 
eft verum,quo ad lucrii acccfMonu, & aliam pocnam 
incurrcdum,quam pcridonis hxrcditatis , fccundum 
Ang.& Iaf.ibi,in difta Auth.ftd vbi agitur dc pcrde 



'JXI ateftatorcfcd i lcg.tjn Auth.hoc ampIius.C.dc fi- dohxrcditatcm.rcquiriturmonitio iudicialispcriu- 
dcicommif.fecit tcx.in I. fi arrogator.ftdc adop. Ni- lOidiccmmct fic nda. tEt fufHcit vnica cum lapfu anni, 



fi folucrc rccufarct rclifta pcr patrc in fuf animx rc 
depdonJ,vcIuu pro malc ablatis , vt plcne habuiftis 

197 s.in vcrbo,^r/if«tf.propc fincm.tQuj quidc hfrc- 
ditas,quapriuaturhircsapplicat fubltituto, fifub- 
fKtutu habcatrvcl coniundo, id cft hxrcdi pro partc 
fua adimplcti.quoniaetia fi ipfcconiudus non im- 
pK-rct,priuar tur.Et fi fubftitutum autcoiundil non 
habcat, applicitur hircditasccrtisaliisptTfonisin 
d.Authcn.hocampIius.enumeratis.glo.& Panor. in 
c. fi hxrcdcs.?.co.&tcx.in cSilucftcr.xj.qu?. vEtilli 
quibusapplicaturhxrcditas, perptiuJtionc hxrcc^ii 
tcntbuntur oncra hxrcditaria fuftincre loco&vicc 
hxredis priuati. Idco qn cis tradit hxrcditas,prxfta- 
re tcncntur cautionc dc implcndo contcnta in tcila- 
mento,nifi efTet talc onus,quod pcrlcgcm rcprjfcn- 
tctur,idcll quod per lcgc liabcat proimpIcto:puta fi 
hgrcs grauatus fucrit manumittcrc fcruu tcftatorisin 
fira ccnu tcpus,quocafufiipfum n6minumifcric:co- 
ipfo <p prxc--ritu crittcpus,lex ipfo iurclibcrtarisfa- 
uorc fjcit cu libcru.l.cum vcro./.fubucntum.ff.dc ll- 
dcicommifTa.Iibcr.Et, vt clarius hos tcrminos habea 

158 iis,cftfciendum t cpante quamhxres voluntatcm 
d fundi nonimplens,priueturhxrcditatc,tria funt 



fccundum Bjrt. qucm ibi fcquitur Salt. & communi- 
ter cxtcri in dida Auth.hoc amplius.& Bald. in viij. 
q.in l.qui crimc.C.qui accuf.non pof. Vbi enim agi- 
tur de aliqucm priunndo iurc fuo, non vt ftatim pri- 
uctur,fcd pcr iapfum anni , tunc vnica fufHcit moni- 
tio:cu alias vbi agcraur de ipfum priuado cidori tc- 
pore.rcquircrcturadminusdux. Dequo Ang.ponic 
ni.tabilc rcguIa.ind.jF.fi quisautc prorcdcmpiionc. 
in Authe.dc eccle.dt.& latc Lud.inl.quandiu. la iij. 
fKdcacqui.hxrc.Ang.Are.inrra<Sa.criminum.in ver 
bojNccnon ad querclam &c.Bar.CcpoI.dc cautcad- 
uoc3.cautcIa clij.Alcx.in j.patte,confi.cviij.incipien. 
Vifothcmatc.in fi.f>cit quod dicit Bal.in c.ex literis. 
iiij.coUc conftit. Eteftcommunisopinio,quicqui«l 
dixerttAIcr.inl.fi. fF.de fcriis.Ad hoc facitquod de- 
cidunt finpulaiitcr Ioan.Fab.& loa.dc Pla.in /.qua 
drupli.inftit.de attio. vbi pocna non folucntis lcgatx 
pia vcnerabilibus lods rclifta non habct lcKum in 
hxrcdc citato pcr folum nutium cx confuctudinepa 
trix finciuliu & cxprclla iudiLisc6mifl~ionc pcrtcx. 
ibi,'iuffumagiliratuum antequam conucniatur. £c 
alia ndonc non mourntur , nifi quia durum cft pcc- 
nam cxtendcrc.l.intcrprct3tionr.tf. dcpccnis. quod 



nec<flaria:qux habenturcxdid» Auth.hoc amplius. an fitvcnim plcne vidcatispcr Ang.& lafonin d.f. 

Prini6,cj)ilIudonusquod hxrcsadimplcrencgle- 20iquadrupli. tTcrtio & vldm6 rcquiritur antcquam 
xerit,nou iit a lcgc rcprxfcntatum, id cft habitu pro hzrcs priuctur , quod annus fucrit clapfus,qui foliim 



currcrc 
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carrcTC inciptt a die monicionit pcr iudicctn h&Xt ncm infra quadricnniu \ tcporc pr>u3tionis,& Hc I(~ 
vtdida Auth.hoc amplius. & incorpore vndc fumi- (ionis c6putan'Ju.cIc.j.dc in inrcp.rcfti. a!Ici;atidtm 
ZOJ tur vbi cfb bona gl.R.Qat crco vcra conclullo,tcj, (i tcncrc Panor. ibi in rcpcti.difti capi. ccclifn raiid^ 
hzres per iudicc monitus infra annu cutcta in tclta- Mari^.quia contumacia prfl.iti non dcha nocerccc» 
mcto no implcucrit, co ipfo pcr lapfum anni priunt* icS clc(i(-i|uod cft no.t Addo ctia,<|> non folu priuatur 
cft hacrcditatc.Qni non folu h^rcditatcpdit, fcdctia ctia clcricus&cccicfia hfres, fi kgatanonfoluit , vt 
prxlc^ta fibi faaa,fccundum Dy. & Bal.in I.qui li- Axiti Auth.hoc amplius.Scd ctia ii non implcat one^ 
liabu$.if .fi.ff.dc lcg. j.quod diftu fummc ibi cxtollif 
pcr modcrnos, pcr tcx.in 1.(1 patroni. jf , quid cn^o.fF. 
XO4 ad Trcbcl. t Scd aducrtatis,c]uia idi m Bil.in dida 
Auth.hoc amplius.tenetcxprcfse contrariudiccs, fj> 
licct hircs,qui voluntatc dt funSi no implct, priuc- 
turhzrcditatc,non tfi pcrdit pnlcj»3ta, n-c priuatur 
fubftituttonc pupillari nodum ci ddata. Proquofi- 
citjlicctipfc nihil allcgtt tcx.in Uu qui ^.pro parte. 
fF.dc his quib. vt indig. vbi(i harrcditas aufcratur ib 
harrcdc vclutindigno, tamcnprxkgataoinon aufc- 
riturctia proilla partcproqua cft indignus,ni(i di- 
cercmus,fccundu Bar.ibi, ij» ibi lit cafus fpccialis, tn 
opinioprzccdcnscrt cuinunior, fl-cundum laf. Qui 



ra cxtrinfcca in teftamento (Ibi a tcftatorc iniun&a* 
puta,circa cxccuiioncm voti.pcr tcx.in c.licct de ?o- 
to.quc ibi Panor.in iiij nota.ad hoc ponderat, diccs» 
hoc proccdcrc, ttia (i dcfundusdecc(Vcrit finc tcfta- 
mcnto, ciim ibi mctio non fi^c dc tcft.tmcti fatSione 
quod cft no(3.£ttalcs ctia diuinoiudicionofuntim 
munts.Nam nRrt Anto.arcIiiipifcopusFlorcntinus 
in ij.parf hilloriali.tit.xiiii.ca.iiij.f .ii;j.(})Cum apud 
Baiona Vafconfi vrbcmquida milcs Caroli magni 
nominc Romoricus xgrotas & morti proximus acce 
pta pcenitctia & euchiriftia , cuida cofanguineo fuo 
przcepiirct, vtiijuu quch.ibchat vendcrct& prctii 
ckricis largirctur,& paupcril^us, prout no frcit : imo 
cu cibis,potibus,& vcftimcntis cito cxpendillet,pofl 
xxx.dics monuus ci app.ii cs in cCtafi ac noftc ci dl- 
xit:Qiioniamrcs mcas prorcdcmpiicneanimxmc* 
tibi comcndans non vt difpofucra cxpcndifti, & tibt 
rctinuifti: ob quod in pcsnis tart.irei$ vxx.dicl u$ c ru 
ciacus fiii , tu in codcm loco infcmali , vndc t grdfus 
fum,dic craftina defcendcs, vbi cruciahcris. Qii^ibus 
didis difparuit.& cum cadcm die fomniu (uis narra- 
rct fociis fubito chmore faftoinitrc,velutl(.oi um, 
luporu, & vrforfi fubtto raptus fiiit illc a d«monib* 
in locu diuino iudicio dcftinatu.Ec dcmu quzlitus a 
fociis vix xij. dic fupra montc olcifsimu mortuusia- 
ccs roto corporc collifo inuctus c ft,quacuor dictis dt 
ftasa loco vbi raptusfiicrat.in quodgmoncs rfi pro- 
iccerant.Paritcr in vlt-mi partc t-t. xxiij. c. vij.^ .vij. 
narrat.rjj cu fcmcl beat* Thoniasdc AquinodoAor 
fan(^usin ccclcHa fratru JcNcapoIiin otatt-in'- pcr- 
firterctdenofte,vilibilitcr fibiappiruitfiatt t Romi 
nusdoifcor in thcolcgia dc orjinc prxdicaroru, .iu£ 
Patiliis It-gcnt<? rcliqucrai fuccclVorcm,qui d.proxi- 
mo obierat,tn cius obitus nondu fan&o Tho. fuerat 
nuntiatus:j quo cu fcifcitarctur,quid deco eiret?Ille 
rcfp6dit:Ego fum in vii xtcrna.rui autcm in purca- 
torio pcr xv.dics,proptcr negligcntiam, quam com- 
mifi circa espcditioncm cuiufda ccftnmcti ,qui mihi 
comiferat cpifcopus Parilicn.cjua citiusexcqucndaj 
quamexpedire tardaui. EtitarefiTt archicpifcopus 
Florcn.in vitima partc hiftoriali.iii.xviij.c.vij. §. vij. 
fubliitmionisrcinililVct.pcr rationcsibi pcr cosallc- 109 inci.Hic fanSus luridicus Jo^tor. t Ethanc coclu- 
patas.Dc quo pknc habuilkis s.dcclarado gl. noftra. (ioncm, quoJ hxrcs monitus & conturaax p< r annu. 
Nam renuntiashgreditatiincclligicurrcnunciare ma- hxrcdicacepriuccur , limttabitis fcqucn.mcdii$. Pri« 
ncteeade ciufailcd in cafunoftro fupcrucnit non i m6,viproccdat,quandoh*resex negligentia &c6- 
caufa.qux nonccnfcturindufain tali rcnunti.itionc, tumacia diftulit vltra annum implcrc difpolita a tc- 
arc.c.cumintcr. dcrcnuntia. ficuc viJcmusdc lllia, ftatorc, vcdiciccex.in di6ta Auchcn.hoc amplius.& 
quxbonisrcnunciauicpaccrnis,quj ii per pacrc hjrcsiioin cap.nosquidem.ibi ncgU xicfupra co. tSeciiscr- 
inrtituaCur,potcrith{rcditatcm pttcrc non obftinte ''^ ; .n- j r i. cur. ,v 



105 plus dicit,<_j>thxrcs monitus no implcns infia annu 
volunt.uc dciunfti.priuai hrrcditatf, ctia li tcftator 
illa hxrcditatc tuiin tci rclidurus in non impk-ndo 
cius voluntatcm,fecundum lac.dc BcIIouifu, in J>.& 
hfc quidtJ.in vlti.q.in Auth.dc h^r. & Fal.quc fctjui- 
tur Bar.in I.pcnul.vbi idcm tcncnt Bal.Anf;. Pau. & 
Alcx.qui ibi allcgatplurcsconcord.itcs.C.dc Kg.Vl- 
traquosibi lafon dicit idc tcnuilVe Roma.c6f.ccvij. 
incip.Si volumus hac fubrtitutionc. Et plfnius conf. 

ictf ccxxx v.inci. Quo ad primil.quod fcquit. t PIus di- 
co,rj>fi Juo h.tredcs hxrcdicacem Jiuidcndof inui- 
ccni quitaucrint,& promtfcrint fub pcena.ac iurauc- 
rint nihil pctere,fcilicet vnusin paiic altcrius, & cco 
tra,pcrpctuo futuris Ccporibuscx quacunq; caufa , (i 
poftea alccr iplbru monicusi iudice no impleat infra 
annil ccftatoris dtfunfti voluntnc,& fic prinetur fua 
parte hjreditatis, qu^ dc iurc dcfcrtur colixrcdi , vbi 
deficit (ubftitutu£,fccundu tcrminos diit { Auth.Ccr 
t^ nonobftancc rcnuntiationc & pado quittnionis 
inti-r ipfos palVato, ctiam iuramcnto & pcina valla- 
to,poterit coh^res cotumacis pctere partc iilius qux 
ei dcfcrtur^pttr contumicia, fccundii Bar.clcqiccr 
indifta Auth.hoc amplius.infi. quc ibi fcquit P.iul. 
& Alexl.in l.qui Romx.#.duo fratres.xIij.colu.lF.dc 
vcrb.obli.Ec idJ elVc puto in fubftituto cui talis hxrc 
dicasapplicari dcbrtin cotumaciahercdis :quia cam 
pcttrc pot:rit,& capcrc dc raanibus njrcdis cotuma- 
cis,non obftatcquacuquc rcnunttatione, per tjua ius 



uli reni'iciaciont,vc pknc habuiftis in sctho^duMbM 
zoj hetsfili4M./^pe fim:. tPl' adhuc dico,& vhrj omncs 
in d.Auth.ijjhfres voluncaccm non implens, h^rcdi- 
tacc priuacur cciam fi clcricus fic. quia lcx ciuilis hoc 
cafu clcricos coraprehcndic,fccundu Panor.in c. ec- 
defia fanft^Marif.vj. col.de conrticu. Scd cl.iriusin 
fpccie hoc dccidiiibi Fcly.xxiiij. col. volcns idc dlc 



go, fi hxrcsiufta dccaufatmpcditusfuilVet tcffatoris 
voluntatcmimplcre , quo cafu anno clapfo priuatus 
nonefTet hxrediute,fccundum Panor.confi.xlj.inci- 
picn.Vcnio ad primum dubium. vbi allcgat Fcdc.ira 
confuluilVi': idcm portca conlulmi Panor. confilio 
Ix.incipicn.Vifo tertamcnto.vlti.col.vbi dicit,Idcm 
cflt- in anno qui datur a lcgc cxecutot ibus tcrtamci^ti 
priufquam cxccutio dcuoluaturcpifcopo. iuxtal.nul 



in quibufcunq; cafibus.in quibus laicus priuarct he- li. C.«ic cpifco.& clcri.quia non currit, nili ncgligc- 
rcditate,quia ctia priuabicur dcricus: fubiungcos idc tibus,& non fi luerinc impcdici , vcl (i commod^ fa- 
clVc in ccckfia vc priucc , ftcucpriuarccur laic* : falua 211 ccrc nequiucrint , vt ibi pcreum. t Secundo litniu- 
tn £iculcatc ipfi ccclcfi^- petcdi in intcgru refUtutio- tur di&a condufio , vt proccdat quando implcmcn- 

tuia 



Repe.cap.Raynu.Gul.Benediai. 

tom voluntatis drfunSi rcfpicnrct comodum pcci- quincomodatariusno tcncaturdc dolo & culpa.l.fi 
niariualicrius, f<.cus ficomodum pccuniariu non rc vt ccrt6.#.pc.fF.c6mo.fccui»du Bal.indida Aut.hoc 
fniccnt, vtquia fortcteflatorin teilamcnto infUtuit ampliu».vbitcnctSaliA' Pju. Prartcrca hanclimita- 
Titium hxrLdcm, & oidinauit, q> taccrct talcm im- tionc Bar.intoIligatit vcram.nifi mortuo vcl rcmoto 
pcnra in funcrc:quod hxrcs faccrc ncglcxit poft mo- c\ccutorctclbmcntarioiudcx ha:r< dc ac'nionuifri.t: 
nitionc iudicis inlraannum : nam annoclapfo non quiatunc clapfo annopriuarcturha-riditatc.l. ti. 
priuatur harrcditaic.l.non oponct.C.dc his quibus vt 216 fed 11 quis.C.c6munia de lcg.tQuint6,limiutur di- 
mdi.vbicft glo.valde fm^u.in fi.quam ibi fcquuntur ftacoclufio locumno habcrcin rcgno,ducatu,comt 

tatu, aut b.ironia. Na fi rcx in tcllamcto fuo filiu in- 
llituat hircdc,&: hgata r<.-Iinquat,ta1is tiliusquatun- 
cunq; monicus& ncglipcsno priuabiturrc^no, nec 
baroni3:quia nu funt corpus hxrcditJriu, fccundum 
BaLindi^a Authc.hoc .''mpliu;.& Panor.in c.imeU 
lefto,dc inrc iiir.dc quo pKiic l ahuiflis fupcr v< rbo, 
/mtdettjlMitemtrclimfMenj, in xviij. princip.ili limt- 
tatione.tamctcx.vidct in cotrariumin c.ltcecdc vo- 



dofl.quod intclligit vcrum Pau.nill concerncrctani- 
mam u*ftaioris.Pro quo facit (licct \pfe nihil allcga) 
tcx.in c.licct.dc vo.^^ vo.rcdc.& in quisau(i§iu- 
dis.jf .f .pr^ccJc.in Auth.dccccicfia.iiL& Auth.licct. 
C.decpifco.& cleri.vcl nifiti.ft.itorexprcfl"c pnenam 
priuationis impofuiiTt.t,li hzrcs takm impcnfam n6 
facerct.l.H.in fi.Cdc fidcic.fecudu gl.in d.l.no opor 
m tct.quam doft. approbat comuniccr. t Tcnii, limi- 
taturdida conclufio , vtproccdat, quindopcrfonz 
qua: a lcgc vocantur * volunt priuatohircdc harrcdi- 
tatc habcrc.Si autc ca nol!ct,vt quia damiiofa ift,tuc 
primushxrcs rcmsncrct hxre$:qui.i illud quod colH 
tutu fuit per dida Authc.hoc amplius. in pcenam Sc 
odiu ncgligotisharrcdis^nodibetadciusfauort rc- 
ducijfecunduql.vndcfumiturdida Authcn.facit l.fi 
feruus p1uriu.(f.fi quis.ff.dc lcg.j.fccundu Albe.Cyn. 
Bar.& aiios.Fjcit toc.optimus quc ibi notant ad hoc 
Bar.& Imo.in I.fi quisfoIidu.if.dchjcrcd.infti.Facit 
glo.fmguliris in I.ea fola.ft.d^- reg.iur.volcns,tt}» fi- 
fcus non habcbit bona fcu hircdiratcm dcportati vcl 
alteri*incapacis hircdis.nifi vclit.Si autc nolith^rc- 
ditatc tunc capcrc,d<. porutus remancbit harres.Idco 
dicit Pct.de Ancha.inc.intellcximus.de iudi. pcr i'Iu 



to& voti rcdcptionc.in fi.Nifi dicercmus( vtaliqui 
volut,)<]> ibi filius rcgis difpofit'onc paterna implcre 
promifc rat:inde proucnit , fj» fili j principu vt pluri- 
mum non curat maioriim tcltarrcta cxcqui. Scd non 
fic fecit Lud.pius Caroli migni filiusFracoru impc- 
rator & icx , qui pij cognomc oh moru manfuctudi- 
nH eft cofccutus.Dcquo Gapui.lib.iiij.caj.Aquifgra 
ni,inquittagc$ Ludo.rcccnfito patristcftamcto lcga- 
ta quzq; diftribuic:quin fi quos cx familia minoris a. 
pacre habitos vcl prxtcritos an maducrtit, ccsaufio 
lcgato copcnfat.Eodc loco lcgacos ad patrem miflos 
audiuic,& antc omncs Micl-.aclis Conftancinopolita- 
ni impcratoris oratorcsamicitiaciuspctctcs, dclacof 
quc a fc diui Dionyfij libros, qui dc ccclefti Hierar- 
chia infcribuntur, cosLud.dono dcderur, Annofa- 



tcx.ff vbi hireditas eflct damnofa hxrcdi, tuc harrcs -*71utis dcccxxiij.hxc illc. tScxto & vlcimo limitacur di 



non implcdo volutatcm dcfundi non ;'riuarcturca 
Idcmdicit lafon fupcrrubr.ft.de iufti.& iurc.iij.col. 
Sicutvidemus,quadoqui$cx forma ftatuti proptcr 
dclidlu pcrdcrei nobilitatcm.quiaincclltgitur ntfi in 
eoinquodclinqucti cfl" t damnofu nobilc cfl' .Puta, 
in grauaminibus nobili incubcntibus, fccundu Bart. 
in l.j.C.deinf3.Iib.x.& inrcpc.l.j.C.de digni.Hb.xij. 
ficit quod in fimili dcci Junt B.1I.& Ang.poft Dy.ibi, 

114 in l.qui folucr.do.ft'.dc hxrc.infli.tij> ftantc ftatuto, 
Q, Ghclfi habcre non pofl^unt of;icia in ciuititc.Statu 
tii intclligitur dc ofiiciis honorabilibus & vtilib* , fc- 
cusautc li ciTctdamnofa & inhonefta.Indc vidcm*, 
(jjcxcomunicatusqui repclliturab agcndoinfu- co- 
modu,cogiturrcfp6dcrc Jefcndcdo in fui odium,di- 
docap.intcllcximos.djiudi. Nccexcufatur fi futrit 
prcsbytcrab horisdiccdis in camera,licctadofncia- 
du honorabiliterinecck fia fincpericulo irrcgulari- 
ttris non aJmittatur. d.clcricocscomuni. miniftra. 

115 per totii. tQuirto, limitaturdit^ta conclufionon 
^cedcrc,vbi ccltatordcd-fllt fpccialcexccutorc : tja 



dta coclufio, vt locu non habcac , vbi ccftator in fuo 
tcftamcto impofuiflct hxrediaha poena fpcciale , (i 
c6trnta in tcftamcnto vlcra annum implere ncglcxif- 
t. Qtioniam fi illi poenx tcftamcncirix fattsnduai 
fuctit;|'cena priuat onislocu no habcbic , qux infcrt 
pcr diCta Auth fecundu Bat. ibi, quafi pcr illa poena 
tcftamontaria,fcilicethominis, recdfum vidcat a pce 
na lcgis.l.j. v> .j.fF. dc penu Icg.facic I.fi fiindum fub c5 
diuonc.tf .Stijhum Scpronio. ff.dc Irg. j. Poteft cnim 
vnufquifo; in tcftamcnto pccna indiccrc hxrcdi,fi c- 
ius voluntatc n6impIcucrir.Idcoc6fuluitPau.c6flI. 
Ixxxviij.inci.Videt diccdum,(j, dida filta.Qihxredcs 
grauau maiitare filia tcftatoris, cu cofilio Titij, fi ea 
mant3ucrintinc6fultoTiiio,perdunt hxrcdiutcro: 
quod fcquitur Fcly.in c.cx partc.ij.col.in H.de coIH. 
fja liberu cft tcftatori pocna imponere harrcdi: quod 
fccuscflccfi grauati cfl*. nt ca maiitare arbitratu , vc| 
cum cofcnfu 7 itij^quia tunc cu ncccflc habcrct fequi 
c6rcnfum,& ficpofl' cimpcdirim3trimoniu,talisco 
ditio vclut matrimoni j impcditiua in virginc reiiccrc- 



tunc qudtumcunq; hxrcs ncglij^it implcrc vltra an- tur,& pron63dic6tahabirctur,vtplcncvidcbiti$io 
nuni.noit priuatur hxrcditatc, fccundu Bar. in difia iiS vcthotCitula PetntrMiuUrMt.iEt hxc pcenx appofi- 
Auth.hcK amplius.pertrx.in l.mul(5ta.lF.decondi.& tioinhiriditatl)' & rclitltis fieri cotinpit triplicitcr. 



dcmo. Namt.ftacordado fpcciaI6 exccutorc videt 
rccefiiflc adifpofitioncdidix Auth.Facittex.in f.Ci 
quis autc.in Aurhc.dc ccclc.rit. tt hoc vcru intrlliga 
risqn hxrcs nihil poccrat finc illo exccutorc , vt iiuia 
dcclaratio vcl taxauo relitftoru aut pcrfonarum fpc- 
^abac ad cxccutorc:quo cafu impuuri n5 potcft hf- 
rcdi:idco in pccna no incidit:& ica propric loquicur 
d.l.mulca.in prin.Si autcmhxrcs polfcc tcftitorisvo- 
luntatc implere fine cxccutorc.tuc locu habcrct d. I. 
quia co cafu ccfccur datus execucor,t.inqua incicacor 
& inrtigatorhxredis. Sicut vidcmusineo, qui dcdit 
fiimulii vd cuftodt- rci comodati , cja per hoc no Gt 



Primo, qn teflator priuat hxrcdc hxrcditatc pocna 
nomine,cafu quo no implcucric quod trftator prxci- 
pic:aliashxrcditatc no cransfcrcndoin aliu, fcd fim- 
plicitCT hxrcdc priujdo.Qjocafii confidcrandueft, 
(p fi talis pcrna priuationis impotita fucrit lcgatario 
fcu fidc icommiflario particulari, cafu quo n6 fccerit 
quod ci toftator iniunxir, tunc legatu habcbitur ac fi 
nO fuiflct rcIivSu.Ht fic pcncs h.Trcdc rcmanebit.Lv- 
nica./.pro fecudo. & f .feq. C. decadu.tolIc.Si aute 
pcena piiuationis imporici ficric h^rcdi^quc teftator 
fimpliciccr priuauit, li fuisno obtcmpcrarct prxcc- 
ptisrtunc fi habcat cohxredc , eius pordo appbcatur 

cohxrcdt 
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coiixredi:aIia« fi ipfe C\\.Co\ni hzrcsinAicutus. hirc- 
ditasipplicabicur fucccdctibus telbtori ib intcltato, 
quorum fiiuore pr«fumitur in dubio priuatu$.l.p«to. 
in prin.fF.dc le^ia.i j.Nam ctiim pofito, t; Hator hr 
rcdcm priuarct contcmplationc alicuius tert j,tamcn 
hercdita^ hoc c}fu,applicarctur vcnicntibus ab intc 
Aato,& non illi tcrtio, cuius contcmplationc, hxrcs 



iudice monitus refidcrcneg'igai. In fifco tamcn cft 
fpccialc:cui jpplicaridcbn harrcdicashxrcdisncccm 
dcfundti no vmdicantis,vt fi hxrctijua primii potuic 
mortc ceristorit occifi no vindicaacrit,co ipfu priua 
tur hxrcditatc line alia iudicismonitiunc, licet pcc- 
napriuidonis fit de iureimpofita proptcr ncgatiui 
ficti tcporc no dctcrminata.l. j.C. dc his cjui.vt indi. 



cfllt priuatus. Vcluti fi tcllatorgrauathxrcdivj, vxoiij vSi Rir.B.i!.AIej(.&: lafon.tModo dicatis,i_^ fupra 
r. r-.i: A -t- > .^c . „ difta coclufio fcilirct.quod h^rcspriuctur lixrcdita- 

te.vc I alia poena afTiciatur fibi per tenacorc^fi coten- 
ca in tcflamemo non imj^lcuit aut concra {ccerit indi 
3a:locii habct vbitcAatoraliquid ficri przcepit, auc 
voIuit:quod fpcdtat ad re famil!ar<?:& cafu quo non 
fiacpriuit hxrcde vcl legatariu. Quia tunc valet poe 
nz impufitio,& ita propric loquit d.l . j.C.dc his qug 
pccnx nominc.Si aute tcnator aliquid przciperct tie 
ri,qiiod (it dc mcro vcl mixto impcrio vcl iurifdi&io 
nis voluntariz exinit^S: cafuquo non fiat additpce 
nam priu3rionis:tunc hxrcs aut fidcicuminarius coa 
tra facicndo nun incidut in poena,ncchaberet iocum 
d.I.vt fi t( fl.itoraliquc innituat hxredc, que grauac 
viTitiu jdoptct: alias priuatcum hxrcdicatc. Ccne 
licct hxrcs adoptarc cu poflircfi hoc no faciacno pti 
uabitur hrrcditatc pcr tcx;.foIcnnc in d.l.vxorc./F.fi 
hxics.tf.dclcg.iij.que ibi Biirt.dicit fint^ularJ.Etidc 



rem fuam fcilicetteftatoris honorifice traftct,prout 
ipfcfacercconfueucrat, alias priuat eum hxreditate. 
Certe licethxres priuctur hxreditace cuccmplacione 
vxoris defuodli malc per hxrcdc ipfum craAatx: ta- 
mcn hxreditas no applicaSinir vxori,fcd venictibus 
ab inteftato^fccudum Bir.in l.vYorem.i^ .hxres.ff.dc 
leg.iij.& I.patcrfamilias a tcftamcnto.in fi.fF.dc hxre 
dibusindic.cum pluribus aliis concordati's^, quasdac 
lafon in l.hxreditas. C.dehis quib.vt indi.Et hoc vc 
rum,quandohzre$ priuatur ex difpofitionc tefiato- 
ris:fi autcm priuatio fiera cx difpofitione Ift^is, tunc 
bcnc acquiritur illi cuiusinruitu & contemplitione 
fit.l.prBul.C.de lcp.& dixi p!cne in vcrbo, Codidit. 
Xi9 i)-"*" Vni"" tanfcn notabitis,cpliccttcftatorhxrcdem 
priuarc pofsithxrcditatc.fi contumax fiictit & negli 
gens in adimplcndo cotcnta in tcftamcto, no tamcn 
ipfum priusrcpoterit ob alccrius nej^ligctia ^t rtcxt. 



in d.i.paterfimilias i teIbmeto.ff.de hzr.inu. quem puto cflc , fi iudici rdinqucrctur hzrcditas cu onerc» 
finpularc ad hoc dicit Lud.fing.cxj. Idt o fi diceret:!e fp fcntontiam darct pro Titio: vcl doclori.vc calc do- 
go l icio millojvtfaciat fap(.IIa:& li nonfeccrit: pri-i^ dorarct.tSecund6,dicacisdiAamconclufioncm lo- 
uo hxrcdc hzrcditatc,talis poenz adiedtio nu vaict. cum habere,quando tcltacor in tc(tam(;nto przcepit 



120 1 Secundus modus puniendi hzredem cfl , quando 
teftator ipfum priuac vt legatarium \ & nilulominus 
difponit, <j» hxrcditas vcl Ic^tu transft-ratur in aliu: 
vt dicit tcx.in d.l. j.ibi,prxcipicndo ad alios tranifcrri 
prout ctia loquiiur titulus inllit.dc adcmptiD.leg. Et 
hoc cafu non transfcrtur ipfoiiirc hxreditasi primo 
h^rcdc m alium.-quia impolsibilc c(t,c|iiIU-qui fcmtl 
fiiit hzres, dcfinat h.TrcsclTc.l.& li (me.i. fcd quod 
Papinian. tf.dcmin.gl.in l.in fuhftitutioiic.tF. dc vul. 
&pupiI.fubfti.Scd primushxrcs, fi prxccptatcftato- 
ris non fi.Tuaucrit, tcncbiturilii .iltcrt hxrcditatcm 
reftitucrcvcl Icgatu iure fidLicomifst,pioutlccl»rat 
Bar.in d.l.patcrfamilias tcftamcilto.tt.de hxrc.inftit. 

£21 t £c tates poenz priuationis hxreditatis aducrfus h^ 
rcdcm cocra facicntcordinationitcft.itoris.non folu 
ficri poftunt in tcftamcnto.fcd etiam in codicilIi«:n6 
quidc dircfiojfcd pcr fidcicomiftam.fccudum AIcx. 
confi.cxcix.hodic.in ij.partc.confi.lvij.incip.Profpc 
ftis.farit inft.dc codi.^.H.& rub.C.dc his qux pccnj 
nomine.Etfihzrcscotra voliitatc tcftatoris fccerit, 



hxrcdivellegatario,Q>aliquid factrft fub pcena pri 
uationis , & prxcepto tcftatoris potcrat fotmaliter 
parcri,quia tuc il no parcatur,fucccdit priuario,vt d. 
Lj.Sccus li tcftator pr^ccpilfct ficri aliquid,in quo no 
poterat formalitcr parcri:quia tuc hrrcs no parcndo 
cxcufatur a pocna:puta teftator prxccpit hf redi,ij, ei 
ficcrci ficri fcpulchru ad fimilitudincm fcpulchri Ti 
tij.Quod quidc fcpulchrii Titij no repciitiir,vcl for- 
tc madauit aliquid ficri arbitrio Caij,qui non rcpcri 
tur.aut no vult arbitrari. Tu: cnim hxrcs pcxnacx- 
cufjtur:quianuquam pcena priuaeionis comittitur» 
nifi cotra prxccpcu forTn.iliccrdcucniacur.l.in ccfta- 
mccoquidem.tt.Jecondi.& dcmu.& I.multa. co.cic. 
Nam licct hxres tencacur (epulchrum faccre,arbicrib 
boni viri,poftqua illud cxiTplarnon rcpcritur,tamcn 
no facic Jo,nu incidit in poena priuacionis, vt didtii 
11. & l.cum pIures.j(.lcge.ti^^.Ioca.idco fiahin d.c.j.qua 
litcr domintis propricta.priuttur,dicit t xt. in d.I.tc-. 
ftamctoquidc cflc fingularc,cj7 pGenit dkbctliquidif 
(imc conftare.ex quo infcrt B al.in d.l.j.C.dc his quz 



aut iliino obtcpcraucrit,incurrit,ipfo iurc pcrna priii^ pcenz nominc. fftin pcenis nunqua dtfcnur iura- 
uationis,fi contra faciat, vbi appofita fuic pczna pro- mcncu in fupplcmccu probationis:ac quo plenc per 
ptcr afnrmatiuam:puca,fi calcm domu intraucric, pri ii6 Baitol.in 1. maritum.ft.de qo. tTcrtib dicatis przfa- 
uctur bxieditacc.Et idcm fi pctna impofita clVct pro- tam conclufioncm proccdcrc, vbi tcftator mandauic 
ptcr negatiu3iTi,veIuti fi in tali loco non habitauerit aliquid hortcftum ficri fub pocna priuationis. Si au- 
inff a mcfim^fed vbi clVct impoilta pcr na propter nc tcm prxccpiftrt aliquid probrufum , vt quia manda- 
gaiiuam finetcmporis dcteri«inationc:puta,fi hjrcs uit fc fcpcUri cu vcftibus fcricis, vclofla &rcliquias 
in tali ciuitate non habitauerit , priuctur hxrcditacc, fuas proiici in mari,vc I quid fimilc.AIias priuat hzre 
cofulcrcro,r|> hxres moncraur pcr iudicc,cj> habercc dcm nxrcdic3te,certc hoc cafu hxrcs voluntaci ccfta 
habicarc ftatuendo ci ccnum ccpus,quo non implcco coris non obtcnipcrans non priuabicur.I. fcruo alic- 
inairrcrctpa:na:aIiasnon.perdoi5irinam Inno.inc. no.^.Hna.ft'.dc icga.j.& l.quidam infuo.fF.de condi. 
cxtirpadx.de pr.rb.vbi dcciditfpquancio proptcrneii^ inftitu.t Tcrtiusprincipalismoduspriuandi hxrc- 
gaciuam imponitur alicui pcena abfq; tcmporis dcf ,t dcm cft,quando tcftatc)r ipfum non priuat hzredita 



nunationc,ncgiigcndoillud£iCere, nuquam incurrit 
iaipocnam,nifi monitioiudicis proccflcrit. t Et ponit 
cxcmplum fi ftatutu dicat,c{>quicuquecanonicu$no 
fccc-rit rcfi detiam in ecclcfia,fit cxc6municatus:quia 
Do rcfidens cxcomunicationem no incurrct,doncc a 



tc,fed ipfum grauat,cafu quo no>i tcccrit quod tcfta< 
tor przccpit.puta,qu6d dct aliqciid t rtio vcllrgaM 
rio cui rcliquit,vcluti ccntum vcl aliam rcm , vc d.i.j. 
C.de hit quz poenz nomine.Quo cafu ad illam pce - 
nim icncbiturhacres przccptoicftatoris nonparcs: 

Adc4t 
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*i8aJro,c]) fi Titiot Icgnar annoquolibet vnu modiu fidcicomminarius vnia-tralis fic,vt d.l. j, & I.fi quis 

frumctiit^uod it h jrrcs non folucrit, rclinquctur cidc omilla.fF.fi quis omif.cau.icfl.Ec cft rjtio:c^a ll lcga- 

Titio millc: ti1c hxrcs cdlando folucrc vno folo an- urius cogcrc pofT.t hxrcdcm , hxrcs ma^ nam habc- 

notcocbitur (latim folucrc intcgri pcrnam , fcilicct rct prziudiclu, cum adita hztcdititc crcditorcs aim 

millcp tcx.finj^ularc in . fi.ff.dc pcnu Icg.quod coucniret dcbitis hxrcditariis.C.dc hcr.aftio.pcr 

cll vci u indiftinftc fccudum iura vctcra,quibus vfu- totu.Lc^atariu autc cogcrc no polfcnt^quia adioncs 

ll9r.r prrmittcbantur. tHodic vcro hoc cffjtvcrum, aSiuc& pafsiuc inlingularc no tranfcut fucccflorc. 

quaJopcenaconfiflcs indadoccrtarcm vclquatita- I.j./.fi h5rcs.rt.adTreb.& l.fi.ft. dc c6trahc.cmp.& 

tc adiiccrctur alicui fafto.vt h.ibctis cxcmplu, Inftit. I.quotics.C.dc hir.infli.Scd quado vniucrfalis fidti 

dc vcrb.obI.jf.fi. Si autcm adiiccrctur dacioni quanti cumillari* cogit h^rcdc- adirc hzrcditatc , hzrcs alt- 

tatis, ccrte talis prcnz adicdtio in dationcquatitaris quod non patitur prziudiciu,ncc incumodu cum rc» 

confi(lcs(quia rff^t vfura)non va!ct,fircunduBjrt.in uitucdo h^rcditatc fidcicomilTario tiasfcratomnia 

d.l.i.Cde liis quz poenz nominc-.&: clarius in l.ij.ff. bona,& pcrcofcqucnsomncs adioncs a&iuc & paf- 

illo co.tit.vbi infcrt notabiliter, fb tcflatorno poflct fiuc inipfum.l.nu quod.]^.fi.f}'.ad Trcb.Sccudb diffir 

in teflamcto indiccrc vfurashercdi,ncc cuiqua altcri, mt,cf rci lcgatx dominiii fidcttafitrrda via ipfo iu- 

puta diccndo, c^ fi hzrcsnon foluait millcintra tc- rcin lcgatjriii a mortctcflatori$.l.a Tiuo. in fi.ff.de 

pus,<^ icncatur xLfolucrc nominc vfuraru: actcnto cj> fur.vel vctc ab adita hzrcditatc.l.fi tibi homo./.cum 

vfurz funt maximc iurc canonico prohibitzin totii: feru*.ff.dc Icg.j.& l.omnia.ff.dc lcg.ij.Quodcft VCTJ 

ita cp no poffct quis nominc vfur.irii rccipcrc obolii, vbi Icgitu fiiit purc rcli6tu,fccus ii fub coditionr, vcl 

feciulu gl.in c.quiqua.do vfu.Ii.v).& dixi s.in vctbo, indic,quatii$ccrta I.Scproni* Attalus.ff.de- vfufi-.Icg. 

^lttncit* vlfTM ^«rrw.Mouctur p tcx.in \.u'].f. fi.vbi vt vidiltis.s.du vobis tradididc Icga.& fidci. parricu- 
idcm U ir.& R ipha.Cu-idcm dicunt.ff.de annuis Icg. Iaribuj,vbi dixi c]> idc cfTct in lcgato ahcrnaQuo : fcd 

jpAng.oc Pau.ind.l.j.tNamquicquidprzrtaturvltra infiJcicomiilovniucrfalino trafitdominiu inipsu 
capitalc fcu fortc principalc cft vfura,(ccudum Bart. fidcicomilTum,doncc £ida rcftiturioc rc, aut vctoo. 
inl.qui finc.ff.dc ncg.gcft.& inl.cumftipulanri.in fi. 1. fii5ta.& I.rcftituta.ff.ad Trtb. Quamdiff rctiamtcr 
ff.dcvcr.obI.& B.il.in l.rog.ifti. /f .firibi.ff.fi ccr.pct. ncimodcmi,quicquiddixcrit Bar.ind.l. j.ff.dclcg.j. 
& Qjintcftamc-toindicinonpofsit vfura,tcnctLud. Htxlicautciurciftocanonico fidcicomiffa vniuerfa 
& Alcx.tn Lftipulario ifta.lf .Tltcri.ff.dc vcr.obli.Nc c lia finc aliqua rcftitutionc tranfcut in fidcicommiira- 
obftat,fidiccrctur,fji Jcbcrct valcrcnoinincpocnz: riu fccundu Bar.fingubritcrpcrillu tcx.in c.in pr^- 
quiahoc cffct vcrii.nifi Icgibusforrt intctdidu.ficut fcntiadcproba.vt s.dixi intraftadomatcriafidcico- 
cft vfuratquonia runc dicitur turpc, & fic nofcruan- milTarizfubftitutionis. Tcrrio diffcrunt, «juia lcgata 
du,vt vidiftis s.Utcft vcritas: quicquiddixctint Bal. no valcthzrcditatcexiftctc nonfolucdo.l.fi vniucr- 
& Pau.in contrariu:quia cria cutra cos pro Bar.tcni.t fz.C.dc lcg.& I.fi h.Trcsab co.in prin.ff.3d Trcb.Scd 
laf.in d.l.j. C.dc his quz pccnz nominc. & plcnc in fidcicomiffum vniucrfalc valct.l.j./. fi is qui quadrin 
l.j.vij.col.C.dc fum.tiinA' cofuluit Francif.Arc.c6f. gcta.& d.Jf.fi hzrcs.ff.ad Tn b.& tatiocft,quia fi Ji 
clij.inci.Vifo.thcmatc ad mc traiirm'/ri). vbi plus di- ccrcmus lcgata valcrc hzrcditatc no folucdo cxiftcn 




cillctitamcn illaccntii non dcbcntiir, citm ccfcantur riipcrfonalcsfundu non fi-quatur Icgatii.fcd vniucr- 

cffc vfun. Plasconfulu!t& clcgintcrPi.t.dc An.ha. famhzrcditatc,vtd.l.j.^.fi hKcs.ff.adTrc.qufratio 

confi.cxlix.inci.In (|uzftioncqi.'a' vcrtitur intcr do- ccffat in fidcicomiffo vniucrfali.c|alicct valcat.tn crc 

minum c]; talis pccnz indiftio iiu valct • ctiam fi pio ditorcs nullii patiutur pniudiciu,cu pofsint fidcico- 

alimcntis Icgatarij indicta clVct. vcl fiuorc dotis , aut miffum conuenirc loco hzrcdis, in quc funt traHatc 

in alios pios vfus conucitcda forct.idc cofuluit conf. oi-s aftioncs hzreditariz : la adiux, qua p^ifsiuz pcr 

xcij.inci.Vvrba tcftamcri ita fc habct.Etctia pukhri viiiucifulc hzrcditatis rcftitutionc,vt d.l.j.ff.ad Trc. 

confuluit Alcx.in quarti partc,conG.xxviij.inci(>icn. Qnano diffcriit,in I.cii filio.ff.dcleg.j.vbi pcr Bar. 

Vifo themate fuprafcripto, & omifsis no ncccffariis. & Joc. Quintodiffc riit.qa lcgatu fi^atribus moribus 

Io..\nd.& Panor.tnc.faIubritcr.de vfu.Nifi hoc fic- fa^Su vaKt:qutxin6cftinvniucrfalifidcicommiffo, 

rct in cafihus ibi not. pcr gl.in quibus vfura pcrmitti clc. cxiui dc paradifo. dc vcr.figni. dc quo plcm? pcr 

tur,&in illis faluaripoffet opinioBal.& Paul. Vim Bar.iiitrac.minoricarri.inij.q. Et rariocft.quia fidci 

jjiiimc mi-ri tencbiti$,t <j,licctlcgatarius cui aliquid comiffii vniucrfale fucccditloco hzrcditari$,cuius 

rdiftii cft fub cc-rta pctna ciLic" k-j^.itario applicada, fntrcs ininorcsfut inc3p.iccs,vt d.clc.cxiuit.Scxtbdif 

moricndo antc dicm folutionislcgari tranfinittat lc- Ri ut,^a fidciconiilTu vniuerfalc rcftitui no p6t, cria 

gatu purii ad hzredes.l.que Icgata.ff.de rcg.iur. Ta- procoratori in rc fua,fcd lcgatu fic.p icx. no.vbi po- 

mcn non trifmittitadcosadicftionc pa-nzpcrcos nitur ra-ioin l.fi mulicr.^.cx affc.dc iu.do. Scprimo 

pctcnJx.fi dic ftatutakgatu n6foIuatur,tcxt.cft no. difteriitqiiia fiJcicomiirum vniucrfale valct poft iuf- 

inl.fi pcnu.& inl.cum fincfflquadodics Icgn.ccdit. fum dcadciido hzrcdi fadii.I.no iufta.CadTrc.fi:- 

Ncc locii habcbit rcgula , arcclloriii n.itura f quitur ciis in Icg3to,quoJ non valci,ncc fonitur cffcdu hf 

2jiprincipa!!S.quod cft notandii. t Poftrcir.6 fcirc dc- rcditatcnoadita.I.cam qua.C.dc fidcic.& l.fi ncmo. 

btris,vt breuius lcgata hic & fidcicommiffi condu- ff.dc tcft.tut.Odauo diff.'ruc,quia dc lcgatis detraht- 

dam:c]i fidcicomiffum vniucrfaIc,dcquo s.in princi- tur Falcidia.inni.dc lc-g.Falc.in prin.fcd dc vniucrfa 

pioIocurifumus,& fidcicomilVum particularcfcu lc- li fidciiumitTodctr.ihiturTrcbcllianica,quzintcrdii 

gatum.quorii natura.vt vidiftiscxfquatacft,vtd.I.j. vcnit appcllarionc Falcidiz.ficut legirima , fcciidum 

ff.Jclcg.j.diffvTuntin pluribus. Prim6, q,a Icgatarius glof in Auth.vndc ii p3rens.C.dcinofhc.tcfta. & in 

fcu patricularis fideicoramiffarius cogcrc non poicft c.rcfponfa.ii^.diftin. Cxtctas alias diffcrcnrias potc- 

hzrcdcm adirc lixrcditatc , & Icgatum przftarc , fcd ritispcr vos vidcrc,& DodoJn I.i.ff.dclt-ga.j. 
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171 CentMmtcemertuocnmtnnenextingmtMrcjHeadbetu. ijHenidebitoremobmetum. 

rji Cenfefm^Hemode appr/UnjaudiatHT. 2^4 MandatMmadf.,aendupactmnenexptratmortemaH. 

175 CentMm.tx(JrvereionfiJfmd>flirMnt.(*rnM.\jj\.(iri-jr. d.intii. 

176 A/ar,tm accufans vxorem debet fe infiribere . 2^5 MtnerpottfirijlitMiadktrfm amifam concordum poA 

1 7 7 Statuta limii.tri dthent fecundum im commune. cendemnationem. 

nSSententuetijmcontraci^tMmacemiataeeipfefaciteMm 2^6 VnitMvt her bonos bena.itatnttr malos efiptrmdofa, 
mttffabttem. 2^7 ChnJhutjMareiniM/iedamn.ttm. 

179 Damii.ttMqutauthenuteprincpiieximituranfitinte- 238 TopMttf.iMOTentclibtrandtbtt^Mii ntedaimuri, 
. fiahtli*. v^rchuaTaremnimederaueira, 

1 80 Damnatm eximens efl rem ttfa maieHa. 1 4 • > Pififhatt moderatio . 

l3i obftante appeiatione ixe^utnti ticitdt fado 14 1 /udaoTMm calamtta. (Jr ini^itai. ^ nu. 142. 

„ "i''"'' .... . ., . . M5'*'^/«'"«w«f*'^«/'ff«*»/.d«*.i44.i47.t<4- 

CardinAlescoden :toebmatts tMtxpnMiugiotximMM. -t^^i jt 

i8j 'DamnatMmextmere.-.ls^MOCMpientefimtnifin eMmec- i.^^Confrftoreiterat.tnonprifumitHrerrenea. 

ad.int.Tnfunt capau. 246 P,tMi ad Tybenum eptfloU de Chrtfie . 

ll?4 SententiatndigenstSfirmotiontnenfAcU^MeimefiabUe. 14S CenfitiHtUefiiMdtcando feqMtnd^.&nnme. 149.2W. 
Se»ttniianenfMftvttefl4biltm,vbtt/UcHtim tii,txt- (j" 151. 

?*» f 25 1 Cenfciemm efi tnpUx. dr ffiw.20. 

Damnatm admortim tiflari pottflpro male ablatu rt» 156 Chrtflm »b mMidutm eccifm. 
flttuendu, dr nn. 187 . 257 Cbnjtigefia adfenatum Rem.retaU, 

j88 Tiarelifla nen tenettirfifcm implere. i«|3 /nnidtapropnetMes. 

189 'Damnatm adpopMli tMmkttMm nen efl imtltabilu. 159 Inmdta dr obtrellatio dsfltrMm. 
PUaxmadclttmntmpopMltnen rueChnftM dminaiat. 160 Chnjhu nendectJfitinttJUtmi 
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i6l PUtcnu dt Chriflo tejhmonium. JiJ TtJtMtore vmenu natt fettflht.rtdiuu adiri. 

zSzChnJh teJhmoni4V4ri4 miractiUte ituienta. dr »Mmere Tejf^iter mmutu^et^cdopi oiernr. 

i(Sj & 154. 3)7 Ctfijifjio mtfitJjMtjiifi appareMt fuUHm tjfe deliilum, (jr 

1^5 Sententid i jmm eJlAppeBdtum nen facit inteJUbiUm. «^«r.^ 359. 

Z66 iMdex pefi MppttUtionem reMm inttrjictens non ctnfttMr j^o Confitens nen punitur f mdici conffet ejfe crtmen Mb mUo 

ikdex. commijfnm. 
z6jStmentiM cMpi.in GalUamoxJit execMtie^iJt MppeHetur. ^i^PMmtur ah<]MMnde qMts de cnmine nen cemmifo. 
268 £xecMttoftmentuc^i.<fMMnded $rendM. l<\^ HtTesfartdehetttfiMteremmartHum MnteqMOm adtMt, 

Z6<) Mtretrix pettns condemnatum anMMdidiur. j^j H£reifciredehetteJlMn)tntkmtJfef.tClMMmtqMMMdtAt. 

270 ylpptlUttont ptndente dectdes nonctnfttur intejldhiUs. 544 Htreditatemjibi deUtnm fcittdehettjMiMdit. 

271 Afers eximtt ae frv mdicii,(^ fMOt drfereTki. 345 ^ehtionem auandevitut i^ncrantiM Mdeuntu. 
271 EmrtdprxtextMfententriiretraitMsjn/iprebttfunitMr. 346 H trtsjcirt deiettejf.tlorem potM-Jfe ttliari. 

Xji Error pottjl proponi vfjtttad hunmum a temptrtMrrtJh. 54? HmsquMjctrtdtbtMtMnte^uamMdtMt.drnumtr.i^Z. 

274 TtJtMmtntum pendtnte appelUtttne decedentit ijstemedo 349 

cenfirmetur. Vi-^^dtttekMrtditatiffieripotdieferiatadrinMbJetiapartu. 

275 Teftabilu eJtijHidecedii tempere ijHe petuitappelUrt. JJ4 RepMdiMtie bareditMtst vtvMltMtqutrttfHirantHr. 
ij6 Occiden quem iujli licti in ijuMtHor cafiom tantitm. 355 HtrtditMitm Mdirt vel repMdtai e tjutd fit. 

277 ExcemmMnicaito ijMMndeinferatMr,tir ^utd eperetur. & l<)6 yinimiufelm MttfnffuiMt ad hareditMiu Mditienem. 

nMme.ijS i8i. yinimtu adeMndi tjMemedo decUrttur. 

280 ExcemmMmcauenufententiMmnontellit MpptlUtit. 358 yidttie hartdiiatifper ^utverbajieri debeMi.cr nMm.^^^. 

283 £xcemmunicato cemmMmcans incitmt mtnerem excem- ^6t.^6.f..j6^.^66.z6j .^6S.^6y UO.&ijU 

mknicattonein . j6 1 K^pudiMtie an fiMt .fitjMi* dicat,nele adirt. 

284 CenfMetudo praua hctttxcujet in fere cententiefo ,ntn ta- l6i f^eU verbum juidtmpertet. 

menapeccate. jtfj GtmiiutnsverbMctnJaHrdtlihtratilo<jui. 

285 ExcemmumcMttu epifcepett ctnfrrt nta pettjljitc timvi-iJiy trha Mmbi^UM tnttrprttandi peltfiat trarfit ad htrtde /. 

cariiu. J7J ScnptopeiifiktrtditMMdiri. 

z%6 ExcemmMnicatiu ehgtrt nan pete^. 3 74 oUntM imptrftfla z;ilei tn cafu. 

zi-j ExcommHmcMSUKcarttfepMlsHrA. 375 fJHutiuMdirtvottfihartditaltm. 

288 E.xtemmunicatMt an tcfian pejftt,& nM.\39.& 192. 376 tJHHte centruhtmi qusdji nbat netarim. 

291 HitritscifuntmttJtMhiits. ^77 yidittehMreditMtiifM£iii^emeiiefi.it.&z/^ut^^g. 

292 Excommuni^j^ an trrogttinf.imum. jpo CentMmMcUtfiin dttenere parrcm fempertnterpretMndtt» ' 
2PJ ExcemmMn!cat.e d Bm MttMthemM & mMranMthg. 391 AYora efi dthifMm. 

xs^^ExcemmknicatMi ^Mande pejftt htrts infi.tui. 591 / niuriM an fii fi dtcMm. tn mtniirit JmImo honert. 

z^^ E.xcoicMiMintffiMfilisanfahtmadptaicMufMteJtetMr. i9]j4ditieqHikiimedefailMhMrtdtmebhgMt. 
z96CtMUimttrrdupltx.&nH.i9j. ^9-^ ■<^dniopnmevoUntatidtfi,pefitane(fjfttatii. • 

irJiRthgieniiin^JfMnenJimtkrvfkfiHEliu. J95 Minorfint curattre non potejl adsre. 

299 Lej^ttmMmpeurtne<jMeunifiUjpatrerehgiefoviMtntt. Jjtf Htrrs pefiathttonem.nifitnutntMrtHficerittenetMrvkrM 
joo TefiMmenlum pnm fafliim .tn reuocet rettgiefm. Virts hared.crtdiionhMfJed nen teg«tarijs.& nu.^^j. 

JOI Confuttkdtftt an fitn pefftt moruichMiiefijbilii. J93 /imtntMnHmfMCttnsijktdohftrket &vfq,i\'y^. 

joj TclfMtertf*Shctrdigrro confirmatur tefiamtntum. 405 fnfirumentum a duobm noiMrijs reerptum , an prehetjt 
joj Ciuilii mors necrjfana tjut dicaiur. ab vne filo tngrejfetur & nu . 406. 

J04 Tefiamemi ficltetli adm iwrii ctutlii. 407 SkperfUa nen necent.fed ntetjfariaemifiM. 

305 DepertatM tejtari non petefi. 408 TabeBtMnes fun' ludues erdtruen} vehmarit iurif. 

^n^ ExiJtMm rfiduplex.& iiH ^'.lO^.&y.o. ^c ^TelHi infvnii prebMtfi cum aho prehatMvita cenMtniat, 

J09 O/hMCifmm^Mid Mpud ./ttktmenfis. 
311 PreihgMhtMtripltx. 
VI /nf.tmtsantefltntur. 

3.3 FamMmperd.tamfilm Dtm rtfiitutt. ^^^.^ prrfcftioncm non habct.quin quadiu viuit! 

i^^ fnftm.atjffitn.l.smort.. ipf.usmutandi facultatcm IiabJat.cim f.t ciu, vo 

3,j OSi2*dmm.!hauoi}uand.imtrdscMtMrMcckf^:^^^^^^ ,f ^^^^ ^ j ^^^^^ ambulatoria.l.iii/.ftrdc 

. r^r ...j.r.^ ;* adi.Ifg.vt plcnc vidilHs fupra.ff^rfwrwriww.ij.Et 1- 

116 SpMrtnMtsklchemmmfitrfimdefermMHtt. j > >j' n • ri A ' t 

^ J a L I dcoquodmorstcltantisfolatcltamcntumconfir 

f^jFMmitbontv.nefivmbrMalt'!. _ . • f j- u-i- • .1- c 

' Jt n II L tnat.iplumqocadirreuocabilitatiscftcftumper-* 

tiZ Dkttlitmprehenort &fAma. , . ' ^ n n ' l t. n. " 

r . ducit.cumcxpolt vcllcnohabcattcltatorncque 

i-.oCei.fx.ienitaqktd.&nMi.tO.tJiit. n 1 • j r r 1 j r l «• • * • 

j II .... lj ...^«fr..^,i^ nollc.l.j.C.dc facroran.cccl.idcofubditurintexi 

x^il yivpeuanr.onpoiejtautAiciocenJcitnltt. ' ••"iv** 

mCenfcitntiaikdiciipMntmgrMMMmiinenefiM Dee. Mortuo itaque teflatore. I. 

y..^7{^tfMrre!Iio facitiefi.imentkm mortenenfirman. Jl^^NS^ E c f $ s E fiiit dominiad pctfrdionf 

315 ^liUtio hareditaris lejiameiii qHomode perfi<.iei.& nH.i\6. M^^&Mk. tcftamcti, tjuod tcftitor mo' 



Sed quia tertumentum quantumcunqutf 

folcnnc & ritc ac intcr Iibcros fadum in vita tcAa 



lljftuadtimdikiredititemnon efi m bonii nojhrii, , w^^^e^Crcraur.tNamantcquamtcAamctum 

313 fmadeMnds nen cedilur. '^'^" pcrfcdri,rcquiritur qua- 

119 HtrtdilMtiiMdittevirestrihMtttefi4mtnte. jwESsi-fcSndruplcx pcrfi-dio fccundum Balduai 

3JO H arts vt adtat harednatem <}mdre<juintur. in l.piima.tKhoctirulo. Prima elt, quarconliflit in 

3>i FihmfinepMtrean haredstMtemfibi deLttamadtat. pcrR-dionc voluntatit iplius tcUatoris , qu« dicitur 

jji jlthtnshtrtdttMttmdebtttffecemposmentii. pcrfcda,quandoc(l complcta , & plencptr ipfucn 

j jj fnfami deUtam httredstxttm adtteattrfetm vel iMttf. dcclarata.l.li is qui.& I.< x ca.tf.codcm. Nam fi tclU- 

334 Tietrfint pKpiUe Mdirtnin pettftharedstatem tor decedcrct priufqua dccbrafTct plcnc fuatn volun» 

Toin. z. 1 1 utcm. 



Repe.cap.Raynu.Gul.Benediai. 



Mtcjtcftamcnini c(V<.timpcrtcctuni,ncc val.rctqoi- 
uisin piacaufim fa(3um,vtplcnchabuiftis.s.in vcr. 
Ttftsmtntu»h]Sn xj.cafu Billcntiz , & plcnc p Bar.in 
d.l.fi qai.& in l.PampHilo.f .propofititm.ic l.fideico 
niifra./Aiuotics,ff.dc ]c^a.iii.Panor.in c.cum P.tabcl 
Iio.iij.coI.de fi.inflrv.Et vidifVis s.in vcrUo, in vcib. 
/««frr««^ff/7/M*iVtTr.proprarmi(rorum cofirmatio- 



mir.& d.1.iiij.Vndc dtcit Bald.in Authc.lioc ampli*. 
C. dc Bdcic. mors tenacoris mouct ad tcnamctum 
cxcqucndu,qua{i dicat,cj>tcftamcntil mortc tcftato- 
ris cofirmatum no rcdat nifi cxcquatur. Quod cA ve 
rum fiuc mors naturalitcr contingat , vc ipia tcdator 
moriaf l.'.n<»uorc, fcnio, aut in(irmitat'.-,fiuccontigc- 
ritcx violctiaiVt cjuia fjadiotransti\usvi. I aliis vio- 



ncvbi vidcatis.Ecirtapfcdtio, fcilicctvoluntatishic 6 lentcr occifus : tc^uia fccundum Philofuphum mors 

intcrccflit in tcftamcnto Raynurij , qui fuam volun- violcca cft,qn principium fcilicct corniptionis cxtrt 

tatcmplcnc dcclarauii& coinpkuit.Si.cuiidj cft pfc- fucrit.Sccundum natrram autc cft,qa cft in ipfoani- 

Aio,quzc6fi(tit informafubHaciali,vidi ]icctinhx- mali,vtipfc'dicit in li.dc mortc & vicajvt patctprxdi 

rcdu inftitutionc,quz caput dicit tcftamcti, finc qua discxcplis. Fuit cnim homo induplici ftatu. Prim6 

u llamcntumclfc no pot.l.j.fF.dc vulpa.& pupil.fub- fiiit in ftatu naturgprimoi Dcoformat^ antepccca- 

fti.& ^.antc hxrcdis.inftit.dc lce. Ncc valcrcnt aliter tu:in quo ftatu fuit ita mortalis, quod poruiimori & 

in tcftamcnto rcli6ta finc harrcdii inftituriunc. Et fi- no mori:roori quidc.fi peccab3t:no mori,fi no pec- 

militcrifta pcrfcfiioncfuittcftamcntu Rnynurijpcr- cabat.Vidc dc cofc.dift.iiij.c.placuit.laij.dicit ibi.St 

fcdum& coplctum, in coc{> Adictii rcliquit cxtcra quis dicat Adam primfi homiitcmona]c fiidum , iu 

bona,vt plcnc vidiftis in vcrbo, RtLqwt. & in veibo» vt fiue peccarct fiuc no peccarrt,morcrctur in corpo 

Cdtera i#»4.Tcrtia cft pcrfcftio, qux confiftit ia fo- rc, hoc cft dc corporc cxitci,non pcccati mcrto, fcd 

lcnnitaic formali ipfius tcftamenti:qux lccura dilige ncccffitate natur£,anathcma fit.Na in ifto pnmo fta- 

tia appcl]at:quali$cft dtbitus numcruj tcftium, fub- tu duo rcmcdia horoo habtbat fi non pcccjlf.c : pcr 



fcriptio,fi{;nacu'a,dcfcripiio nominis harredis. inftit. 
co. j>.jJ.iubt mus.& l.hac cofulriflima.C. co. co- 
dici]]is.#Jin.ft'.delcga.ij.dcquo plcnc vidiftiss. Ti- 
ftMnenum. f.Et difif trcspf^dioncs coccrnunt tcfta 
mjntum,quatcnu$in cffc cxiftic, & fic cuccrnunt cC- 



qux prsfcruarcturcontra duosdcfcdus. Primus dc- 
(cduscftdcpcrdicio humidi pcr a(^oncm naturalis 
ca]oris,& cotrahiicdcfc(Sum fubucnicbaturhomini 
pcr cfum aliorum lij;noru paradifi, ficut & nunc fub 
ucnit nobis pcr cibos,quos fumimus.Sccundu$ defc- 



fcntia teftamcti^qui-tnadhuccft rcuocabilis pcr con ftuscft dcbilitas vigoris natiiralis proucnicnscxad 

trarii voluntatc ad nutum tcftacoris.d.l.iiij ft.dcadi. 

Icga.in fi. Quarca & vlrima pcifcftio tcftamcnti efl*e- 
Aum conccrnic ipfiustcftamcnri, dc qua nunc diftu- 
t rifuraus.& hxceil dupKx.tprima conringicpcr mor 
tcm fcftatoris,p qua tcftamcntum tranfit in irrcuoca- 
bilitatc:quta fccundum Apoftolum ad Hcb.ix.ftatu- 
tucft omnibushominibu4fcmcI moii.& vbi tcftamc 
tum eft,mors ncccflc cft vt interccdat tcftatoris : ncc 
valcc tcftamcntfi , fcilicctquoad ctfcdu forticndum 
dum viuit , qui tcftatus cft,vt ibi dicit.& Ecclc.ixJi- 
cit: Ncmo cft qui fcmpcrviuat, aut qui huiusrci ha- 
bctfiduciam. Nam Dcusqui ^)prio iilionon pcpcr- 
cit, quomodo vt non morcrcraur nobis parcerct? ta- 
mcn mortc ipfc fpotanca voluntatc fufccpit, nos aiit 
j ci fubiicimur cx ncccfiitatc. tEt dicitur mors,a mor- 
dco niordcs.quia mord..thomiiK vna partc fcparan 
do ab a]ia,fcilicct anima a corporc , panc principalc 
dimittcdo, minorc panc allumi ndo & confumcndo 
pcr mafticarionc & digcftionc,ficut cotingit in mor 
fu rci cfibilis. In monc cnim dimitricur anima , qux 



mixtionc cxtranci : quod cih gcncracur cz aliquo cx- 
trancoa,diun3um ci quod prius crat humido przcxi 
ftcdi minuitvirrucc a(^iuam fpccici:ficutaqua mixta 
vinoquauis conucrtaturin vinum , tii^inuit virtucc 
cius:& quato plus addicur,tato magis minuit, vt tadc 
vinu fiataquofum,& tollacur& fpccies& virtuscius. 
Sic profcfto in fumptionc cibi:quauis cnim p cibum 
rcparct humidum ra JicaU- hominis,n6 tamc in vi^o- 
rcpriori. Vndc fit vt finalitcr foluatur virtus ilhus. 
7 tNam caro gcncrata p alimcntu impurior cft , cx 
cuius conrinuationcinducit fcnc^^us : inquacarnes 
funt impuriorcs,& tandem dcficit vita.Et noc modo 
Chrift* Ci occifus no (uiifct, fcnio dcccfliflct fccundu 
doc.Et no ex infirmitate concra<^a a virginc cius ma 
tre, quz tota immaculata crat iuxtaillud, Tota pul- 
chra cs amica mea,& macula non clt in tc.Ncc ex in- 
(irmitatc cibi poft conrin^cntc,cum in coclTcntqua- 
tuor cuplexiones optimc proportionarx,& vita cius 
ta rcguUt3,Q? infinnitas in co cadcrc no poterat.Vn- 
dc folo fcnio cxpira^fct. Etcotra hunc dc.QSum antc 
pcccatu crat lignu viCf antc vctitfi habc; s virtutc forti 
ficadi virtutc fpccie cotra talc dcbilitatc.£t quia vir- 
tus cuiufcunq; corporisc(^finita, no potcratiilud li- 
gnum fcnul rumptum darc vitam tf porc infinito,fc'd 
vfq; id ccrtum tcput< poft quod vcl tranftatos (iiiftct 
homoad gloriarVcl itcrum comedilkt dc eo.Immor 
talitas crgo iila , qua homo habcbnt in fuo primzuo 
ftatu principalitcrcracex virtutcfupcrnaturalircrda 
ta animx , St fccundario cx vfu lignorum fccundum 
bcatumTho.j.par.q.xcvij.qui quidcm vfuslignorum 
impcdicbac (cncvtutc iuxta illud Augu.lib.xiiij.dc ci- 
uita.Dcijdictntis, Qicibusadcrat homini nc cfuriret, 
potus nciirirct:& lignum vitx,neillum fcnc&tu dif- 
folucret.Vidc Lyram fupcr vcrbo,omnc lignum,Ge 
nc.i j.c.Poftca ncccflitatc habuit homo moricdi in fe- 
cundo ftatu, fcilicct poft lapfum : cx quo mors fuit ei 
n.nttiralis & pcrnalis.vt plcne dcclarat idcm Thcmas 
arbiVriii.Tj.C.dc (ac.fan.ccclc.fo]a teftaiorismorste 8 ij.ij.q.clxii j.diccs.c^tnaturaledicitur quod cxprin- 
ftamctum irrcuocabilitcr confiimat & pcrficit.vt ibi cipiis naturx ttufatur:principia naturc^fc in corpo 
sAizit idcm Apofto.& tcx.tn ccum Maithx.de cclc. raUb* funt materia & forma. £c quia forma hominis 

cftani- 



pars cft principalis.intaSa, id cft immoriali$,& cor- 
pusquod cft minus principalc vc-rmibus confumitur. 

4 t Vcl dicicur mors 1 morfu,cx co quod morfu ligni 
veciri pcr virium gulimor$incrodu(3:a cft.fccundum 
Zabarol.Card.in clc.j.vtlitcpcnd.iuxta illudad Ro- 
ma.v.Pw-r vnum hominc.fcilicct Adam,peccatum,fci 
ncct origin.'ile,introiuit in mundfi : quando vi Jclicct 
momordit ftudum vctitum. Vel dicii mors a morfu, 
qmacofidcrariociusmordct confcicntia rctrahcdo 
i plurib* malis,tuxta il!ud,Memorarcnouifiimatua, 
& in xtcmii nO pcccabis.Proptcrquod d!citur,mor$ 
tibi (ucura cft:& appropriat , ctfi tardct.xiiij.qoij. in 
ccdcliaftico. QuTito autmorri vicinior cfficiaris, aii 
Cireg.tanto folicicior atq; cimidior -ftc dclics^ad hoc 
fcilicct ftimulantc & mordctc c6fcicncia.lxxxvj.dift. 

5 c.cinca nc-quiria. t Eiquia poft mortc;, non habcmus 
vcllcncq-, nol]c,ca finitu lit qufxl amplius non rcdit 
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cilanimitqux immortalis cft»vt plcnc pcr gl. in clc. 
j.dc rum.tri.ldco«c partc fbrmj no eft mors homini 
iiaturalis.matcria autc cll corpus,quo<l quia compo- 
fitamcftcx cutrariis cft corruptibilc, & cxhoc mors 
cA homini n.uuralis. Hxc autcm conditio in matc- 
ria humani corporiscft cofcqucs cx ncccftitatc ma- 
tcri{:quia oportcbat corpus humanum cflc oi^^inum 
ta{flas,& pcr confcqucnt mcdium inccr tagibilia. £c 
hoc no pocerac cflc nili coponcrccurcx cocrariis.Scd 
quia Dcus qui condicur cft hominis omnipotes cft cx 
Cuo bcncBcio , adcmcrac homini principaii infticuco 



crs Sc varios cafus improuifos iuxca illud ccclc llaflis 
ix.Ncfcic homo finc luum.ftd (icuc capiunturpifccs 
hamo , & aucs laquco comprchcnduiicur,ftc capiun- 
nirhdmincsin ccmporcmalo, fcilicccimprzmcdita- 
cc& practcrintctioncm. Ciim igiturquilibctfciac fc 
fubditii his variis cafibusmortis,cogitaredcbcc,<}» dc 
momfcoin momcntu mori pocafifanusHc & iuuc- 
nis: & (ic fibi ^uidcrcdcbcc. N6 fulum cnim malis» 
fcd & bonis mors variomodococingicdcquo mira- 
bacurfapicns: Vidco, inquit,aliud fubfolc mirabilc, 
quodmoriuturfapicccs, (icut ftulti,quibuscucniunc 



nacuralcm illam ncccfiitaccm moricdi,ica vt quandiu ii varij imo horribilcs cafus mortis. tvc cxcmplo nobis 
raciocius fubdita clTct Dco,tadiu corpus fubiiccrctur fuic prophcta illc fan(ftus,qiii poftqua rcprchcndit i-x 
(piritui, & dTct immorulc , (icut fpiricus immotcalis prfccpto domini lcroboa dc idololatria fua.rcucnes 
cft. Qiiod bcncficiii trasfiidiflct pcrgcncrationcmin domum i lconc in viaftrangulatuscft.iij.Rc^. xiij. 
poftcros.Eiquiaprimushomorccefiitab obcdictia, i* + Io(iasinn<Kcsoptimiifque Dcicultorin bcllo i 
idcocx culpa fua fuit, c}> aufcrrccurct& totihumano rcgc inddcli Acgypti occifuscft.iiij. Rcgu xxij.& fc. 
gcncri illuu bcncficiu , & remancrct cum ncccflitacc luucnis quidi acccpto dono omniu linguaru in gra- 
inoricndi:& ficmorscftpoen.tlisppcccatu indutta. uiinfirmitatc detcntus mauibus propriis& laccrcis 
Nam pcr pcccatii primi parcntisipfc originali; iufti- morGbus dilani.itus mottuus cft narrantc Grcgorio 
riampcrdidit.quapoctx Aftrxamvocant.iuxtaillud *J in iiij.dialog. tSummusquidampontifcx(vtchro- 
Ouidij i.Mi-tamorph.Vltimaczleftumtcrras Aftrca nica Martiniana rifcrt^tuxicatusin fanguini: Chrifti 



Ouidij j.Mctamorpl 
rcliquit. Qii^x uriginalisiuftitia A Dco hominidata 
ad datorc poft ligni vciiii cfura rcmigrauit. Sccun- 
do pceni mortii mcruit,& confccucus cft : qui poctc 
ctii tinguntante lapfum primi pariJtisin carccrede- 
tcntam.vbi contincbatur vindta non cgrclTura in ho- 
minctli non pecoaflct. poft Lipfum vcib in humanii 
genus cx carccrc illo cmiflam ad iiccandum hominc. 
9 tOr hominis mors tribus modis continc^it, fcilicct 
cx infirmitatccx fcneAutc,& cx variis calibus. Pri- 
«noimorshomini contingit cx intirmitatc, quz adco 
multiplicitcr hominc grauat , vt Pfalmifta in pcrfo 
nam humani gcncris pialmo xxx vi j.dicit:Non cft fa- 
nitas in carnc mea.Ni propric iniirmitasdicitur car- 
nis, qua dcmctorii fcu humorii turbata caro ipfa af- 
iicitur,& tandc diflbluituc. Adcb autJ rcpcricur caio 
bumana iniirma , vt vix rcpcriatur qui nun ab vtcro 
matrisaliqui infirmitati; fccum adduxcrit , qux cnm 
frcqucntcr moIcftct,& tandi: pcrimar, vt dietim vidc 
nius.H{ umc infirmttaccs lic« hominc corporalitcr 
torqucant,tn miiti mulcii profunc. V nde Ambrolius, 
quod nocct corpori,iuuat fpiricum.dc pccnitcruia di 
0 liin.j.c.potcft fieri. t Et fcpc infirmitas pcccatu im- 
pedit, ne fcilicet fiat, vt ibi. & Proucrbiorum xx.Li- 
uor vulncrisabftcrgctmala. Seciidb infirmitisfcr- 
ucnciorcm reddit iuxca illud Pfalmi. Mulciplicacx 
func infirmiuccscorum:poftciaccclcfaueriit:fcilicct 



cclcbrando mortuus cft. Et quidam impcrator chri- 
ftianiflimus i pediculis cijfumptus fliit abfquc remc~ 
dio.vt dicit Vincctius hiftoriaIis.Rccitat ctiamValc- 
riuslib.ix.titu.de mortc non vulgari.dc quadam Ma- 
tyana,qu^cii audi(r.-tfuii Hliiioccifumin bcllo,qu:- 
dam dic cii cum vidit reucrt(:tc,prx Ixtitia crcpuit & 
dcfiinSa eft. & plurcs alij morte infolita obicrAnt, 
quos Valc.1ib.ix.titu.dc mortc non vulg. rcfcrt.Mul- 
ti ctii propria manu fc occidcriit: dcquibus infri vi- 
dcbitur.Ex quibus mcntcsinfirmx fxpc fcandalizan- 
turcxiftimitcs vcl Dciicuram n6 habcrcdc fuis elc- 
dis, vcl taks fic infucto & horribilitcr morientcs no 
£ji(Tc fcruos Dei, fcd grauifTimos peccatores.Scd cr- 
rant nimis,cu fccundii Auguft.mala mors diccda no 
fit,qui vitabona prxcciiit. Prxtcrd viJcmusipfum 
Dci filiii morte turpiffima fuiflc occifum,vt infri la- 
cius vidcbitis. Ex quibuscrcdcredcbecisgcnusmor- 
cis nihil c6f rrc ad dccrimctum murictis , vt loco luo 
dicam. Cum fcriptu fit,Iufh>s fi mottc prxoccupatut 
fiicrit,in refrigcriii crit, Quia multi funtmodi & ca- 
fus moricdi,hominumquc anxietatcs innumerofx & 
repcntinx mortis,in Auth.dc c6fan.& vtcrinisfratri- 
bus.^.fi i^itur.coIla.vj.ac infinite caufg qu^ humanis 
neccffitatibus immincnt,inftic.iltocod.titu.j(.placet. 
Adeo ,Q» nuilus in prxfcnti fcculo dici poteft felix, 
ncc filicitati; omnimtxlic6(l-qui proptcrfortunf vo 



fcrucntius operantcs. Tcnio hominc humilcm rcd- lubilitaccm.qujaduerfasrcscupidoanimoinfligcre, 
dit,iuxtaillud Apofto.ij.ad Corinc.xij. Libcnccr glo- i^fccundas.i icftprofpcrasparcocribucrcfolec. t Ica 



riaborininfirmitatibusmcis, vtin meinhabicct vir 
tus Chtifti, fcilicct humiliucis. Qairto conftantcm 
facit homincm ex aiTuctudinc paticnili, vt ibi Jcm di- 
cit Apoftolus.Ciim infirmor,tunc potcs fum,fcilicet 
c5tra ncquitias d5monum,& tctationum.c. nifi cum 
pridc.d. rcniitia. Vltimo infirmitasad pcrtcftionem 
adducit : quia virtus in infirmitate pcUicitur , vt ibi. 

Sccundo morshomini contingiccx fenedutc.Nam 
dicit.\poftolusad Hebr.viij.Omncquodantiquacur 
& fcncfcicpropc inccricii cft. Hgc aucc fcned» plena 
cft miferii$,qu5 annutxuant domii corporis cito ruitu 
ram.Vndc Boc.li.j.decofoIa.Vcnitem ^perau ma- 
lis inopinafcncdus. dcquibus plcnc Ecclcfi.c.fina 
li.& fxpc cx fcnio fcnfus dcficit, ^ptcrquod dicitur 
Pfal.lxx. Nc proiicias mc tcporc fcneftutis, cum de- 
frcerit virtus mca nc dcrclinquas mc. Tcnib conrin- 
git homini mors , vt docct cxpcricntiapcr mulripli- 
Tom. a. 



Cf Valcriusin tota gloria Romanoriinifi vnii, cui in 
omnibusfortuna (aucrit repcrircnon potuic, fcilicct 
quintii M tdlu: dc quo lib.vj.ticu.de fclicicacc fic di- 
cit: VuIuSilisiorcunx cu plura cxcpla retulimus,con 
ftantcr propirix admodii pauca narrari pofTuncquo 
pacec ci aducrfas rcs cupido animo infligcrc,fcciidas 
parcocribucrc. Ead<:fciliccc forcuna vbi maligniu- 
tis obliuifci fibi impcrauic, nofolu plurima ac maxiw 
ma,fcd ecii pcrpetua bona congcric. Vidt amus crgo 
quot gradibus bcncficiorii Qmntfi Mctcllii a primo 
originis dicad vltimfi vfq;fati tcpus nunquam ccfsa- 
tc indulgcriaad fummii bcacx vitx cumulii pcrduxc- 
rit.Nafci cii in orbc terrarii principi: voluit, parcntc« 
ci nobiiiffimosdcdit : adiccit animi rarinimasdotes 
id cft exccllirtcs virtutcs, qux raro aliis c6ccdunt. Et 
corporis vires, vt fufticere laborib* polTct, vxorc pu- 
diciua & fcecuditatccofpicui cociliauic Confulatus 
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Repe.cap.Raynu.Gul.Benediai. 



d>.cus,iittpcriatoria potcftatCrpeciofifsimi triumphi 
pccxta larpita cft. Fccit ticodc tcporc trcs filios c6- 
fularcs.vnum ctiaccroriu,<!uostri'phalesi& quanu 
pr^toriu vi<lcrct:vt tri.-s filias nuptui darct,carumquc 
fobolc finu fuoexcipcrct:tot partus,tot incunabula, 
toi virilcj togx, ti multa: nuptiaU-s fafccs , horu im- 
pcriorum.omnis Jcniq;gratulationisfumma abuiida 
tia,cu intcrim nu1lufunus,null* gcmitus,nulla caufa 
iriftitiar.Coclum cotcp!arc,vix tu ibitalc ftaiurt pc- 
rics,qm quidc luiius & dotorcs deoru quoq; pcfto- 

ribus a maximis v.itibu$ afsiunari vidcmus.H'Jnc aut 

vitx aftom cius cofcntancus fini$cxccpit.Na Qmntu 

Mi.tcllum vltimi (cncSutis fpatio dcfim&um Icniq; 

gencrcmortisiiitcr ofcula coplcxufq; charifsimoru 

pignoru,idcft filioru & ncpotii cxtindu,filij & gcnc 

ri numcris fuis pcr vrbf latum rogo impofucrunt. Si 

crgo illc folus finis fuitin fclicitatc mundana, rcgula 

cois in cotrarium ocs occupauit,qui vtina primum& 
i vltimum dic Rltccs habcremus.t Na c-um vcr^ fclicc 

dicimu$,qui natusoptimisaufpiciisviiahoncftc finic 

rit:fcd cu vita qua fruimur brcuis fit,putarunt fapicn 

tes mcmorii noftri facicndaciTcjqua maximc longi 

virtutc & rcrum gcftarum gloria, ne vitx cupiditatc 

dufti malimus in otio& linguorcdiutiusviucrc,qui 

brcuc vitx fpatiu fadis illuftrarc.Idc dicit Valer.lib. 

ix.tit.dc mortc non vulgari in prin.Humanx, inquit, 

vitz conditionc pr.rcipucprimu$ & vltimusdicsco- 

tinct:quia plurimum intcrcft quibus aufpiciis inchoe 

tur,& quo finc chudatur. Idco eum fclicc iudicemus> 

cui & accipcrc lucc profpcrc & rcddcrc placidi coii- 

gcrii.Mcdij tcporiscurfus prout fortunjgubcrnacu- 

lum rexit,mod6 afpcro. modo tranquillo motu pcr- 

agitur,fpc fcmpcr minor,dum & cupide votis cxtcdi 

tur,& firrc finc ronc cofumitur.Namq; fi co bcnc vti 

vcli$,ctia p,iruum amplilsimum cfHcics numcru an- 

norum multitudinc operu fupcrando.AIioquin quid 

attinctincrti mora gauderc,fi magis cxigas vita qua^3^ ncno fxuifsimoinfcft?.[ Vii fcicdumeft.apudfcri 
approbcs?hxc illc.Ambulcm*crgoinfidc,fpc,&cha ptorcs&StrabonctraditucftcHcrcuIc tpud Lcmi 



funt Hifpanix finitimi Chalybi ftuuio fcrril optimfi 
aquaillius fluuij tcpcritcs.Vn ctii fcrrum ipfum Cha 
lybsdicit,tuxta illud Maronis, vulnificu^q; Chalybs 
&c.ac Lucanus,ChaIybcni freii<ifq; momordit.Nam 
fccundum luftinum lib.vlri.cfc Hifpania loquentcm 
in Galxtia rcgionc xris & plubi vbcrrima, aur6q; di 
rifsim3,pr{cipua cxfcrri matcria.Scd aqua ipfo fcrro 
violctior,quippctcpcramctociusacriusrtdditflrru. 
Ncc vllum apud cos tclu probaf ,quod no aut Bilbili 
fluuio aut Chalybi t-ngatur. Vndc crii Chalybcs flu- 
uijfinitimi appcllainur:fi.rrc)q; prxftarcdicunt. hxc 
ilIc.P.iritcrStrabonclib.xj.tcftc,U)crcsiuxta Cauca- 
fum eodc nomine vocantur,quo occidcntalcs ab aa* 
ro quod apud vtrofquc inucnitur.Nec rcpugn.it fcrri 
illud gcnus ctii ponto clfc , vbi certum cft Chaly bcs 
habitarc.Nam Chalybcs populi funtin Afia Aflyrix 
colcrmini(vt Dionyliu? rcfcrt)gcnushominuduri($i 
mu,qui nunquiin chborado f(Tro,paradifquc atmis 
ad bclla mallcis ncquc ab incudibus vacat,totaq; illa 
rcpio 3rida,nulliq; apca cuftui ftimo c5teta, ardere vi 
dct.Et firramctorum ftrudurisiftibufq; inhorrerc: 
& vcrofimilc cft ^ptcr fcrru fic didos, vt dicui com€ 
tarijadilIudGcorgiconim,Iiidia mittitcbur, mollcs 
fuathura Sabxi:At Chalybcs nudi fcrrum^virofaque 
Potus: vcl qa nobiL- fcrrum illic cft.vcl primu ibi re- 
pcrtu.Idco Scythj bcllicofi fcmp flicrunt,& telis hu- 
iufmodi vfi,potifsimuSoaucs,<j vcncnu fpiculisad- 
l)ibct:& talibusinftrumctisbcllicisdcloge inuadere 
piit induratis , id cft confolidaris, tcpcratis Sf ythicis 
caminis,id cft fornacibus ad duririam , vt fintmagis 
fccabilia & pcnctrabilia. Pro ccno tfi habcmasl'u- 
balcain primfi anc fcrrariain adinucniflc:fuit quippe 
mallcator & f ibcr in ciifta opcra xris & fcrri.Gcncf. 
jiij.vt dicunt Hcbrxi.g» arma fcu t< la inuenit ad occi 
dcndum,in quo fiiit imitator patris fui Cayn,qui pri- 
mushomicida fuit,vtibidicitur.Scrunda tclafuruve 



ritatc,ac paricrij/n Iaboribus,& tribularionibus no 
ftris.Quia p multa» tribulationcs & anguftias opor- 
tct nos intrarc rcgnum Dci,& rcfurgcrc ad vita, qui 
moricdo p iimus.vt pocta cognouit U.j. Acncid. Pl-r 
v.irio5C3uis.pcr totdifcrimina rcrum Tcdim* in La 
tiu,fcdc$ vbi fata quictas Q flcilunt.Ulic fas rcgna rc 
furgcrcTroif &c.quafi dicat,p varioscafu$tcdimus 
ad mortc,& cofcquctcr fn locCi ama:num,id cft para 
difum,vbi fata fcdcsquictisnobis oftcdunt:& inquo 
rcfurgcnt rcgna Troix, fcilicct xtcrna pcr viti xtcr- 
nalitcrduraturi.prout hxcomnia rcpiriunf in obli- 
gationc poliric3,in l.j .j.tf.dc ad.& obli. vbi obliga 
rio proccdit cx tribut:quia ex aftuivd maIcficio,3ut 
cx d:ucrfi$ & variis figuriscaurirum.Sic morsad qua 
obligati fumu$ proccdit vcl cx infirmitatc, vcl fcnio, 
vel ex varii$ & improuilit cafibu$,vt vidiftis.vn Oui. 
Occurrut inimo pcrc undi millc fi<;urx. Et Statius in 



a Lcmorcgc di6ti.qui Argiui & Miccni lacusdicif» 
Hydra intcrf..ciflc, ibi in co lacu c6fiftcntc:cxcuius 
cqrporc cctum ^dibit fcrpctumcapita,ceruiccsqua 
rum finguli$cxiis diu rcnafccbanr:ob ciquere mim 
mcvincipoflcvidcbaf,cijmpan amputata validior 
rcddcrctur.Hic diflicultarc arte fupcran$ Hcrculcs, 
lolaum monuit,Tt cucftigio id cft ftarim fcifla ccrui- 
co face lignca nc afflucrct fingui^ inurcrct, quo illa- 
tum vulnu$ mortifcru rcddcrct .Hic Diodorus. Hcr 
culeshydra intcrfc^ tcla fua fanguinc cius vcneno- 
fo infccit,quibu$ctii Chiron cxtinftus dicitur.JHoc 
ccrtctclo quicuqucintoxicari pcrcunt,quod pius cft 
qui gIadiopcrimcrc.l.j.C.dcmalcfi.& mathcma.De 
hoc habaurin Jt.cadcm l.^c.inftit.dc publi.iud.Tcr 
ria tcla funt incitationis.l.fi.allc.rit.Cdcmalc.& ma 
thcmauA Io.Fab.in /.itc Corndia.inft.dcpab. 
iudic.aut crapulx maIoimbuta,qux cxtcri$ lctaliora 



rhcbaid. MiHc modislcri mifcro$mor$ vni farigat, oc^fiitttur.Cum multo plurcsoccidatgula, quigla 

■ ij dius.t Etgiialitirapud nosiuriftas tcli appcllationi 



F.-rro, peftc, famcvinclis, ardorccalorc. M.llc mo 

dis mifcTOs mors rapit vna homincs.[Prout ctii di- omnc inftrumctum vcnit,qUL> morsinfcrri p6t.infti. 
citgl.in ^.aftionii autc.fupcr vcrbo cx permutari5c. depub.iud.^.itc Icx Cormlia.dc ficariis.vcr.tcluau- 
1n fi.infti.dcaftio.Ioquendodcaftioneinfiiftij.qu^ tc.Et primus homoqui moncfubiuittcloCaynpcr- 
cx variis fi-ruriscaufaru cxiftit.l.fancimu$.C.dc facr. cuflusdibitum naturx pcrfuluit,fcilicct Abcl iuftust 
fan.cccI.Ncc potcftfubrcgulacoprchcdijficut dicif 18 Gcncf. iiij. tparitcr primus Vrbisconditor.fcibcct 
dc mora in l.mota.in prin.lF.dc vfur.Et nunc dc mor Rrmus cultro Romuli pcrcuflus primiriimortls red- 
tcvi vidifti$-J qux diucrfo modo agit , & gcnushu- didit.l.fi.cumgl.ff.dcrcru diui.vtdixifupcr Tcrbo,in 
manum tclis fuis pcrcurit,t qux funt tria principaii- 19 eodc tcftamcnto relinquens.iii XTii).limita.tQuibus 
fcr.Q^ru prima funtcx durifsimo Chalybum frrro ctiicafibusomnibus,& aliis,jputa c6l>uftionc,prxci 
Scythias catninis indurata.Chalybcs quidam popuii pitarionc,flrangularionc,iut fubmcrlionc, vcl broe» 

f tnon 
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norsUrgo mododicitur naturalis,(]uoti<.'sanima fc- fuper vrrbo.dluina vocat!onc.& Ptt.dcAncIi.in clc 

paratur i corporcvt cft bonus tcxt. in l.fi matcr.ibi, ij.dc p(rni.& rcmifsio. Idc fcntit plo.in d.l.proindc* 

ao Tcl alitcr dcfuctus.C.dc infti.& fubfti.t iicct quis in prin.tKad lcg.Aquil.qui liaKibi pOdcrat. & Fcly. 

occidicur mors dicatur mala,co ty cotra natura inf.;r in c-H.dc homi. Nam Dcus fzpc mortc citius & con 

turfccundii Bal.inc.}.quib* modis fcu.amitta. Nam ira naturam contingcrc pcrmittit noftris cxigcntibus 

cotra natura cft homincm homini infidi.iri.l.ij.tf.dc pcccatis & dcmcriti$,fccundu ^lo.in c. quia fonc. dc 

iufti.& iur.in quo vcrificari potcft quod dicit idc Phi appcl.& not.in cqualitcr & qn.la iydc accufa.(j; cgo 

lofophusiij.Etliic.Tcrribilifsimu omniu tcrribilium fcmpcrintellcxi, IcilicctDcu fcmppcrmtttcrc mor- 

cft mors.Pr^fcrtim cii non naturalitcr,fcd j^ladio in- tcm violcntam pcrmifsionc toIcratix,fcd n6 pcrmif- 

II fcrturadco dicit BaLin d.c.j. t cj, mortuus fua morte fionc approbationis rcfpcdtu occidctis, & mortc in- 

dicitur.quiab alio no cft occifus.vt cft glof.in LquaE fcrctis.quia Dcus nullu malu approbat.Cum fit fum 

fubc6ditione.jf.quotie$.dc c6di.infti.Etia fi incar- mum bonu,licct multa mala tolcrct. & perhocdcci- 

ccrc abfq; violetia dcccflcr t,& i]c naturalitcr mor- dit fingularitcr Bal.in c.j.dc pacc tcnc.vj.col. vbi ca- 

tuus dicit,fccunduBaI.inl.j.in fi.C quiad libc.pro- fuscnumcratwnquibuslocii habctduclluminl. j. C. 
cla.nu poflunt-Pcrqua morte no folu cofirmatur tc- aSdcljti.hb.tollc.ij» t qui in ducllo occiJitur, non pcr 

tt ftamcntuantcfaiftu,t fcdctia tcftamcntu in carccrc hocfcruus poenx cfiicif, vt ciustcftamcntu rupatur: 

expeditu.(]Uod dc fccftvalidu :cumcrimc proquo imb tali mortc cuftrmatur : quia in ducllo moribus 

erat incarccratus fit pcr ciui mortc cxtinAu , adco tp militu ordinatc approbato potcft liciti animaducrti» 

adfcntcntia jjccdi no pofsit,vtI.ij.C.fircus vcl accu fccundu Bal.in I.fi.C.dc proba.Nc c vidusin ducllo 

fa.mortuus fucrit. nifi hircdcs pro purgida infamia pro criminc capitali a J purgationc in dido dcbct cx 

dcfjnfti pctcrct cp procedcrctur ad fcntetia:quod fic illa fola probationc nK>ri,(cu ad mortf damnori, nift 

ri pol.cafus cft fintj.in I.filio./. Scio.fF.dc adini.tuto. alitcr & futlicicntius coftarct dc dclido , fecundum 

fecundfiBal.in l.j.C.ciLdeli. dchi.dc pr.emifsis vidca BaI.iWi,qui in ij.coI.dicit,cj>licctputct militcs & no- 

turtcx.vbi Bal.in I.fi quis poft.fF. co.& J. ladusdicc- bilcs Dcum auxiliatorc clfc iuftorum,ciimfccundu 

*5 tur:fiuecrgofuimoacnaturalitcrmoriaf,t fiue vio- Arifto.non fit vcrofimilc Dcum habcrc curamma- 

Icntcro:ciJaturquocuq; modonondiciiur proprid lorum & prauorum.tamcn viJimuspIures fub iufto 

mortuus,fed occifus fccundu Bar.pcr illu tcx.inl.j.Jf . clypco pcrire.Facit quod dicit idcra Bal.in I.Iibcrto- 

fio:ciforu.ft".adSyllcia.trivtrobi(];teftamcntuc6fir rum. C. detcfti.Echinc eft(j) pcrccdcfiam duclla 

matur mortc.Et paritcr comittitur lHpuIatio,vcIuti fi funt prohibita,per tex.in c.ij.dc purg.vulg.de ducllo 

quis ftipulatus fiicrit dccc cum Titius morcrctur : no & purgationc qu^ fit pcr ipfum. Ec dcmodo prafti- 

cm rcrrtqui mortc moriatur Titius, ctii (i occidaf: candi caufam duclli tam in praffcnti rcgno Francix, 

quiaquo ad cff.du comittcnda: ftipulationis vcl al- quain patria Ddphinatus, vidcatispcr Guid.Papx. 

tcrius difpofitionis non rcfcrt ncc infpicitur qualitcr q6.dcxvij.cum fcx qucftionibus fcq. & dc tali purga- 

^3*quts fit a vita cxcmptus. [Scd folii c6fid(.Tatur & ac tionc ^duellu fcripfic magiftcr Gulicl.dc Brolhio in 

tcJitur an fitcxcptus.]!.).^ .caufa.fF.de scdi.cdi.Maa ftylocurix parlamcnti titu. dc caufa duclli.& latius 

H mc tquiamortisappcIIatiocontinctetiaintcrfc(aio- dcducIlimatcria.Etanfitinforoc6fcicnt!X permif. 

nc. I.qui duos.^ .j.fF.dc rcb.dub.fccund u Bar.hic:qui fi.Iatcponit Lyra.j.Rcgum. xvij. & gljn vcrbo,tor- 

hac fola dccilionc comittcndx ftipulacionis contra ncamcnta.in cxtrauigan.Ioan.xxij.qux incipit. quia 

fuu morc contctusfuit:fcd in c.Riynaldus. & vj.col. in futurum.& Bal.in l.cx hoc iurcaj. col. vcrfi. nono 
in fi.hoc latius poftci ac plenius tctigit.& in c.bon^. ^9 quxritur.lF.de iufti.& iurc. t Nunquim tii ctia in ca- 

la ij.in princ.de poftu.prxla. vbi puK hrc Ioquitur,& fu pcrmiffo iaduci poteft ducUum nifi authoriutcrc- 

Alex.in I.GaIIus.5 .& quid fi tancu.iiij. coI.fF.dc libe. gia, vcl curii Parlamcmi in prxfcnti rcgno fccundu 
&pofth.VidcatisBal.&Floria.in I.proindc* .(i qois ^ordinarioncm Philippi quarti fcncfcallo Tolofx di- 

homincm.& in l.ita vuIncratus,tF.a J Icg.Atiui.diccn- rcda:anno domini M. cccxvij.[Qua pofuit domi- 

15 tcs,tn> vbi fic mctio dc mortc, intcliia;'tur tia dc vio nus Aufrcrij in fuo traSatu ordinationu rcgiaru tit. 

lcccr illata.Idco dicit Bal.in I.fi tibi.C. d j dona.anct dc- gucrris,bcllis,& ducllis. c.placct. dc quo vidc bo* 

nup.& cUriusin l.rcs vxoris.C.dc dona. incer vir. & num excmpluro,). fupcr vcrbo, C*i</<i TttrotrMLdt- 

vxor.(;ji donatio c6firm3Cur doinioris mortc,ncdum ritnt. vbi fiiit pcr curii parlamcti ducllu pcrmiirum.J 
naturali,f«.d violcnu.lJcm crgo critin tcftamcto, vt jo t Hxc tn rcgula cj> tcibincntum n.ituralimorte te- 

cda mortc violcnta tcftatoris tirmctur.Prouifotii, iji ftatoric irrcuocabilitcr confirmctur.fallit in ftqucn- 

donatariusvtl hxrcs vcl aliusin mone intcmioncm Ji tibus cafibus. t Primo vt di(^umcft, fi hxrcj qui 

fui fundis t.ilc mortc n6 intulcrit.ncc afFc<:taucrit,vt mortc tcftatoris t( ftamentum confirmatum prxtcn- 

ibi pcr Bal.inl.hxrcditai.C.dc hisquib. vt indi.in fi. dit, morriscaufam dcdcrit. Puta,quia tcftatorcm in- , 

idc dicitur iii c.fufccptum. dc rcfcriJib. vj. qn dicitur tcrfcc it , vd cum occidi mandauit & fecit. Quo cafa 

il vac.-it pcr mottc,c6fcrcnstaIibcncficiu. Qnpcafu indignuscft fucccfsionc,& hxrcditatc,& omni lucro 

loc' crit vacationi & colladoni ficdx , cua ii viok'ta fibi proucnirc dcbcntc cx tcftatoris mortc,vt plcne 

occafionc pcricrit,du tfi fundans fc in aUcrius mortc dixi in all(^ato veibo , Ctaduiit.i). Et ibi cui tuc ap- 

caufam non dcdcrit mortis. Quonia alias cflct indi- plicabitur hxrcditas,vidcads.Nam tunc morte teftt* 

gnus ad bcncficifi,& fucccfsioncm,fou hxrcdi:atc,ac toris non confirmatur tcftamcntum,ncc tranfit ad ir- 

quodciiq; aliud lucru,& proucnirc dcbcnscx mortc rcuocabil)taum:imc)rcuocacur,& pro ffon fa<5toha- 

UIius.I.fiabhoftibus./.fi.fF.fol.mitri. vbibonusicx. bctur.faltcm quo ad hxrcdisinftitutionc.Ethoc ta- 

2(5 dcquoplcncdixis.in vcrbo,C(j»<i/ir.'i.tMorscnim citayoluntaictcftatoris.qui in pundiomordsfihiil- 

qualitcrcuquccodngat, dicitur cafus fortuitus. I. in- latx pcr hxrcdcm ccnfctur tcftamctum rcuocalFc, & 

»7 terdum.J.j.vbiglo.&Doft.fF.dciudi.tEtfcmpcrcx Ji caflalFe.tita ij> vcrifimilitercredituf & iurcprxfumi- 

difpofidonc Dci c6dngit,licct quis occidatur, vt di- tur, Q) fi ncquidam hxrcdis fciuiflct , & fparium mu- 

cit glo.fingu.in ^ .j.infti.dc capi.dimi. ciuam fcquitur tandi tcftamcntum habuilFct, iufum inutafllt , prout 

BaLin vcrbo,diuina vocadonc.inutu.JcpaccCofta. potcracCiinifua voluntas ambulatoria tflct vfq;a<l 
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ft»onc,vtd.l.Uij in fi.ff.dc adimen.lcpa. vbiidcm cft 
cjiio ad ti ita rcuorationc lcpntorii/flcit glo.in l.fo- 
rorc.C.J ■ hi$ quibus vt indi.&in l.fidcicomillum.C. 
di- fi Jcico. Et ncdu occidcns tcftatorc non potcft ci 

}J fucccdrrcjt imo nec hxrcdi tcftatoris in bonis , qua: 
hrrcs habuit ab iI!o tcftatore occifcfccundum gl. & 
Bir.in I.Lucius Titius.ff.de iure fifci.in fi.vt plene.J. 
habuiftit in vcrbo,Si «l^/f «'iAfW wrrrrtwr.i jin ma- 
teria fubftitutionis pupillaris.vj.prin. arci. tradando 
primu cff.-ftii illius fubftitutionis. Nam fuccedendo 
hxrcdi tcftatoris, fatisdiceretur fuccedcrc tcftator, 
cumhrres hrrcdis fithircstcftatoris.l.fi. C.dehff. 
infti.adprimiffafacittcx.ind.l.fiab hoftibus.Jf.fin. 

n folu.matri. tvbi marituscx ftatutoconfuetudine vel 
pacHolucrari dtbens dotc vxoris przmorictis,prout 
fcTuatur hic Catarci , & in noftra CiuiuteTolofx, 
vxoreo:cidens,vcloccidifa:iens,nihinucratur:im6 
ipfoiurcpriuatur tali lucro.Etidc fieiusn6 vindica 



betor, ac fi malu medicn adhibniff.t, pcrtcjt.melio- 
remdciurc in l.<j> fi nolit. ^.fi mancipiu.Ibi culpa. ff. 
dc ^di.cdic.vbidicitgl.c}>illc q, malumcdicumadhi- 
bct teftatori indignus c{\ harrcditatc illias , cui adhi- 
buit:quamp!ofdicitno.Ange.in l.fi fcruum.in prin. 
ff.dc vctbo.oblig.& tranfit cum ca Alcxa.in d.l. fi ab 
hoftibus.iij.col.circamcdin. San^ tnintclligatishx- 
rcdc tcftatori adhibtrc dcbuifle mcdiciim & honum 
medicum,vbi habcre &■ duccfi- potuit mcdicum.Pu- 
ta,quia crat in loco vbi crat copia m.-dicorum,vd fj- 
11$ racilitcr hab( rr potcrat,& diicere dcalio loro vi- 
cinofecundumBal.in I.rontinuus.f.quiinfiila ff de 
verbo.obli.per l.diuus.ff.dc tutori.&: curato. d 'tij. ab 
his.quia lcnctur irc, vel mitterc pro mcdico, fi in illo 
loco nullus cflct,vel cffet,fed imperitus. Idem Anto. 
dc Butri.& Imo.in r.-j.dc coft. & Ludo. in I.li duo. 
pcrglo.ibi dum dicit,li ficile crat.ff.de acqui.harrr<*. 
licftBjrt.rontrarium dixiffcttnd.l.fi ab hoftibus./. 



rct monc, fi ab aliooccifa fiiit.l.&qui.ff.Je hisquib.^rj^ti.& in l.i ieini|ac.ff.pro focio. Et malefccundum 
« indig.Et idc ccotra in vxore maritu occidete,qux 40 Alcxa.vbi $.jtp,xterca intclligati$,cj, hzrcs occides 
no lucrabiiurdonationem piopter nuptia$. Qm^aex tcftsiorem priuatur hzrcditatc, fi ipfum int^rfcccrit 



malitia fua & improbitatc rcportarc no dcbct como 
dum.l.fiuc hxrcditaria.ff.de ncgo. geft.l.itaquc fullo. 
35 ff.dc fur.tNcc ex cius delido dcbct mclioris effc con- 
ditioni$.c-audiuimus.df colIufio.ditcgcn.Non cnim 
iuftum effct minii^q; xquum fua malitia cum rcleua- 
ri.I. verum./.tepus.ff. pro focio. cum cx fua culpa dc 
iurepunibili cofcqui nodcbcat pcrni fimul & prr- 
miii.xxij.qo. ij.fi quclibci. t quir ptrna ncmini prx» 
ftat immunitatc.l.rclegatorii.jj .fi.ff. dc inCerdido & 
rclr.xvj.q6.j.1cgi.& d.l.fiuc hcreditaria.Ex quodicit 
Bal.in l.j.C.vnJe vir& vxor. Quod t maritusocci- 
dcns vxori: perdir ius fucccdcndi cidc , cp habcat in 
dcfeftu parcntum,pcrdi(ai l.j. & in cafu paupcnatis 
pcrAuth.prrtcrca.C.vnde vir.& vx.iiagj ab eo tale 
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iniuftc. Sccns fi incafu pcrmiffoa itge vel ftatuto, 
puti dcfcndcnJo fe, vcl quia ipfcrepcritcum fua v- 
xorc in aduhcrio. de quo plcnc pei Bart. Alexand.fc 
DoftorcSjin d.l. fi ab boftibus.» .fin.ff.fol.matri. Ad 
idem facit: quia licet vafallus fubpcrna priuationij 
fcudi non pofsitdominam qucm habct aut olim ha- 
buitjOlIcndercMmcn non punitur fi per cum apijrcf- 
fui ipfumoff.ndcrit,f- cuJuni gl.in cap.j. hic hnitur 
lcx:Bcitc. j. qualitcrdominus propriet itc piiuctur. 
facit l.quid ergo.Jf.fi hxrcs ff.dc lega.j.vbi licrt dibi- 
tor fpecici non libcrrtur intcritu ip(iu$, li ipfecaufi 
dedcrit.dc quo plcnc in I.quod tc darcvbi Salic. ff. fi 
ccrtum pcta.tamcn liberabitur fi dcfi-ndcndo, vcl in 
adulterio cum vxorc , vcl filia dcprchenfum fcruum 



iu$fucccdenJiipfoiurcauf.rturfccundueu.Exqui- 4' Icgatum,vcl aliasdebitum occidcrit. tSccundo fallit 
bu$infirturnotabiliu$,rpprxbc$alicui caufammor- rcgulanoftra, vbi tcftator fcipfum intcrfeciffa,& oc 
tis,n5 folu priuatur lucro ci dcfcrcdo cx difpofirionc cidiffct : quia tunc morte tcftatoris no confirmatur, 
occifijfcd ctia ci dcfcr: ndo ex difpofitionc lcgis fcri- imo infirmatur tcftamcntum priiis fiiCtum , & bona 
ptXjfcilicetconfumidinis.quoadbonaipfiusoccifi. ipfo fafto confifcatur,fccundu Bart.in l.fina^ff.de 
fiuc etiadc bonis occili difpofitu fuerit pcr alium ab hisqui mortcm libi confciueruni, quia cft intcftabi- 
eo caufii habcntc cx fucccfsioncvt dixi.Ita (jj aboc- lis.l.ij. C. qui tcftamcn.faccrcnon poffunt. vbi dicit 
ciforc- vel caufammortisprxhctctaIclucruipfoiure4* Bal.+cpin arbitrioiudiciscft talc fic occifum fufpcn 
aufcrtur,fccundu Bal. vbi s.iii Salic. quc ibi fcquitur difaccre, quod (acere poffet line dubio, fi fc intcrfi- 
Alcx.& in J.l.fi ab hoftibus.tenct q» non priuar ipfo cicns crat fimofus latro. Quo cafu cius cadaucr dari 
fado iurcfucccdcdi.quia fibi copcritiure coi, fcd ab poft.n bcftiis,fccundum glo.in I.ij.ff.jrbor fur.cxfa. 
co vclut indigno hxreditasautcrturpcrl. his confc- Alias autcmcum dcliif^um morte extinguatur, iudex 
quctcr.ff".famil.ercif.licet aliud fit in iure copcteti pa tjlcm fufpcndcre non poffct,im6 dicit Angc.in I.dc- 
fto vcl ftaiuto,vtd.l.fiabhoftibu$.quo ipfoiurcpri fiinfto.ff.dc publi.iud. cpiudcx quihocfaccret,tcnc' 
uitur.Ettalciu$ vbi fit priuauo ipfoiurercmanct pc tura^iuneiniuriaru , cum iniuria etiacadaueh infc- 
ncshrrcdc$tcftatori$.Scdqn pcr fcntentiaaufirrtur 4J ratur.'.j.Jf.quories.ft'.dc tniuriis. tEt cjjtcftamentum 
taquam ab indigno,3pp!icatur fifco.l.Papinianus.^. fcipfum occidcnris niortc non confirmctur,cft veru 



38 meminiffe.ff.de inoffic.tcfta.t Et eodc modo priuat 
hxres hxrcditate,fi vxorc tcftatoris intcrfcccrit.vt d. 
I.iscofequetcr.fami. crcif.cii fitpars corporismariti 
& vna ciro cii ipfo:iuxta illud Gen.ij.&crut duo in 
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carnc vna.t Et iJc cff t vbi hj?rc$alimeta dcncgaf- 
fct, vcl medicinii ipli teftatori:cx quo rcpcte moitu* 
eft,iut aliastcftamentu mutarc non potuit.Qno cafu 
ipfum tcft.nori; occidille ccnfctur , prr l.nccarc.rfldc 
Iibc.3gno.& Auth.fi captiui.C.dc epifco.& clcri.Si- 
cut m,iiitu$ priuarctur lucro doti$ mortc vxoris fibi 
acquircdo.fccundu Bal.in dJ.quod in vxorc m. C.dc 
nc-got.gcft.& in Authcn.dosdata. C.dc dona.ante 
nupt.Et ficitquod dccidit idcm Bal.in I. j. / .fed fci- 
raus C.dc lati.libe.tollcn. Idcmfi hxres non bpnam 
mcdKum tdbtori adhibuiftet : quia cunc pcrindc ha- 



quia fe occidcnJo cfiicitur intcftabilis. Ciim nemini 
liccat in fcipfum fxuir.-,im6 clUt contra ordinc cha- 
ritatis.Nani obftantccrrorcquorunda affcrcnuum» 
rj*cx prxceptodccilogi vbi dicit:Non occidcs.Exo. 
xx.foliim prohibcbatur occifio proxirru,fcd non fui, 
putantium hoc licitum cffe,fcilicct fcipfum interficc- 
tc.Cum cuilib.t permilfa lit fuiipfius difpofitio,iux- 
ta illud fapicntis, Rcliquit Dcus hominc in manu cd 
filij fui, cui fuarum etia rrrum commifit libcram ad- 
miniftrationcm.Srd hoc intclligiturrcfte & ordioa- 
tc difponcnJo. Nircfpcdiu luiad male vtcndu nc- 
mo cft dominus mcmbroru fuoru.Llibcr homo.ff.ad 
lcgcra Aquil.Ncc permiJlil malc vri rcbus fuis, infti. 
dc his qui funt iui vcl alic.iur.Et crranttalcs putantes 
pcrmillum cffefcoccidcrc, quod cftfalfumfccundii 

bcatum 
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btatum TiiomS \n trafta.dc x.prxcc. Na quod rcri- 
ptum cft Mat.x.Qui pcrdct vita fua , faluabitanima: 
intclligitur dc vita animali & fi nfuali , quam ncccfTc 
eft cuiq; pcrdcrc & annihilarc in fc ca fubiicicdo ra- 
tioni/i vclitfalu»ficri:&: no cpquisdcbcatfcupofiit 
44 fc occidcrc.tVndcPlatoduas moncshominisnouit: 
quarum vna natura,& altc ra virtutcs przftat.Homo 
enim moiif ,cum anima rclinquit cdtpas folutu Ugc 
naturx.Mori ctia dicitur,cum & ipfa anima adhucin 
corporc coftituta corporcas illcccbra$( Philofophia 
docctc) c6tcmnit,& cupidiiatum dulccs infidias rdi 
qoafq; cius pifsioncs exuit:qua mortc dicit Phto fa 



tur dc criminc c6fiteri.l.fi.fF.dc bo.eoru qiii mor.fibi 
cofctue.Ex qua cofcfsionc habctur pro c6dcnato,& 
ac.fi fiiifTct condcnatus fuit cffcftus fcruus pccnx.Et 
fictcftnmcntG nullum.l.ciusqui.j^.j.tf.coA vidcbitis 
plcniCisin fc qucti cafu.Nii licaquoad pccna corpo 
rali: imponcndi cofclTus n6 habctur pro c ondcnato» 
quta vt dixi,ex quo dcliftu monc cxtindlum cft.l.de 
funfto.fT.dc piib.iudi.Pacna corporali nodcbctam- 
plius afHigi.l.j.&i j.C.fl rcus tcI accufator mortu* fuc 
rit.Tu quantu sd hoc vtpcrnx feruus ccnfcaturqno 
ad facultatc difponcdi dc bonis,talisq( vtdidueft) 
habct pro c6fd1'o,ttia habcbitorpro c6dcnato,vtd. 
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pictibuseifc appctcnda:cu(ic mori nihilaliud flt,ni- 48 l.ij.quitcfta.ficc.no pof.in fi.tqniquoad impotcn 
H voluptatcs,qux animaoccidunt,c6tcncre,& fiitu- tia tcftandinu cftcofrcda pcr Authcn.bona danato 
ramvitadcfiderarc.Nonf|>quis naturalitcr feipfum ' " - - - 
occidcrc dcbcat.quod cft'prohibitum,vt pkncdixit 
beatus Thomas in ij.ij.qu rft.Ixiiii,arti.v.T Nulli cr 



go licet cx quacunq; caufa occidcre fcipfum.Tamcn 
OTnniu fe occidcntiuin tcftamcu infirmatur: nifi vbi 
teftator cof^icntta alicuius criminisf.- occidcrct.quo 
cafu tcftametum tili mortc no c6firmirctur, fcd cx- 
tin"iicrcf.Qiiod ctii locum habct in illo qui c6fcicn 



ru.C.dc bonis da.Scd talcs funt intcftabilcs,licct bo- 
na fuis pirctibus pcrtincat intcftato fucccdctibus fe- 
cudi'm Bar.in d.l.fi.& cumunc opi.& Alcx.in d.I.ij. 
in fi.Hodic autc,cu in rcgno Friirix capitalis .-«ut m5 
bri vcl bani pcrpctui coacnatioimponctcofifiatio- 
ncbonoru,n6cft dubiu,q, fint intcftabilfS.vtJ.vide 
bicis.quia in regno quo acf c5fifcationcs fcruant iurl 
antiqua.l.fi.ff.dc bo.da. & l.fi.C.fi rcus vrl acc.mor. 
fiicrit.Adco,(]7 ctia tcftari n6 pofTunt de bonis acqui 
fitis poft fcntttiicodcnntoria.l.ij.C.dcbo. ^fcri.li- 
cctn6 vrniatin c^fifcatioc.l.fiinadaucro.i^.is cuius 
bona.ft.madati.vtplcnc dixi in vcibo, Stvxerom^- 
muiej4deUp4m.\n v.arti.fuccrfsionu ab intcftato.li- 



tia criminislcorci.icrcvoluit^tamc nonpotuK: (juia 
fuit fibi occurfum & obuiatu.I.fi.^ .fi aut^.tf.dc Im (j 
inor.fibiconfciuc.& l.omne ddidum.if. <]. vulnera- 
uir.lF.dc rc mili.& bonus tex.in I.fi quis aliquid./. fi. 
de pocn.Et hoc vcrum,fiue fit tale crimc .dequo p6t 

fluisctia poftmortcaccufari.vdutidc criminelxfx cctdeil1iscc)trahcrcprit,fccundHmgl.in d.I.ij.notn 
ni aicftatis.vd hxrcftx.l.fi.Cjd Icgc Iuli.maicfta.vel 49 tcftari:im6 pliis dicut Doftorcs,tcj, licct vxor tcnca 
aliisdcquibus perglo.ini. cx iudiciorum.fF.de accu. turpnnnumfugercmaritu,Kq; vcficsportare lugu- 
fiue efllt talc crimcn,quod mortc rci extinguitur , vt bres fub poina infimir,tfi fi maritus fcipfum occ idc 
funt rccularitcr cxtera alia ddifla:dumtamcn hoc ia rit^IuSu carebit.I.libcroru.f .nonfolcnt.fF.dchts qui 
efTrthcK vltimo cafu tcftator accuf.tus vd capt» pro 50 not.infii.tEt( quod fibi dctcrius eft)n6 dtbcbit in ec 
illoddiAo.Scmpcr cnim fcipfuminterficcrc intuitu dcfia fcpdiri,pcrtcx.iunfta gl.inc.placuit.xxiij.q.v. 



fux proprix pcrfonx, vt quis pcr hoc accrbiorc aut 
turpiorc moru-m cuadat,cft illiciium fccuncium Au- 
caft.in primo dc duitatc Dci,cap.xvi).&: bona c6fi- 
fcantur.Dc C.uoLicinio illuftris ingcnij oratorc re 
ftrt Valcrius lib.ix.titul.de mortc n'> vulgaii,r{, cum 
rcpctundarupecuniaruab Afia^uincia fubfiratta- 
rumrcus c6ftitucref,& fcna'cia ad ^nuntiandum pa 
rjta,cu Ciccronc vidiflct ad iudicum fcntcntia ^la- 
turum: vt gcnus familiamq; fuii i turp tudinc futui x 
damnationis vcndicarct, & domus fua tnnta infamia 
notari n6 pofl'ct,ncc fua bona haftx poirciit fubiid, 
id cft c6fifcari:protinus fudirio,idcit vdamine qno 
fudorc abftcrgebat orc & faucibus fuis coarftati» in- 
clufofpiritu pccna mortc prxcurrit. Qin cognita rc 
Ciccro dcconihil pronutiauit.& fic libcratusfuitab 
inopia rti fiimiliaris,& a criminc damnaiionis domc 
fticx.Scd hoc fiiit de fafto cx toleratia iudicis: cu dc 
iurc bona rci fc occidcniis fint applicada fifco. Imo 

a6 tin cafuquoquispoflctaliii putabnnnitu cxftatuto 
occidcrctri non polFct ipfe biuitus fcipfum occidc- 
re impunc fccundum Bal.SaIic.FuI.Pau.& laf.in l.j. 
Cdcfcr.fugi.Cu multo maior fit & esiftimctur cru 
dditasin fcipfum quam in alium:iuxta illud vulgarc: 
Cui parccrctqni fibiipfi no pepercit?I.fi.if .fi quis afit 
txdio.fF.dc his <ifibi mor.confciuc.Et qui fibi ncqii.» 
cft,cui alijbonus crit?Qni.(ibiipfiinuidct,nihiI il 
Ioncquius.Ecdcf.xiij.& Scneca in Agamcnonc.Ru 

• vdis itaq; tyranus eft,qui mortc fibi pcrna e<igit. De 
quo meminit Galtcrus in AU x.viij.Non vcrolimile, 
inquit,eftaiicno cuiqua parccrc,qui fibi non parcit. 
ac 3libi:quc fidii inucnics, fi tibi ac tuis hoftis fucris? 
IdcohiscafibusttftamCtufaum vitiai,& pcrindcha 

47 bciur ac fi &<aum no fiiifref.tquia fc occidcdo vidc- 
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Attnccclcfia inhoc dctrimctnm n5p.itic tiir.Ita f},fi 
ccclcfix ctrtu quid rcliqutfrt^Qn cum fcpclirct in ti 
Iilocoinccdcfia,taIcrcIittu cubct,acfiin ccclcfia 
fcpdircEjfccundum Bar.poft Dy. pcr illu tcx.in I.mi 
Ici.Jf.rcus.fF.de adult.Qnia fcoccicjcndo fiiit folusin 
c.iufa^cj; fcpulturacrclciiaftica caruit. Vnde cofuctu 
do inualuit in aliquibus pnrtibus,f}> fc occidcns quo- 
qiio modoetiacitra c6fcittia criminis omnino no fe 
pclitur, ftd fupcr poftcllo volatilibus r xli exponitur 
abfij; alia tcrrca fipultura.Et in aliis partibus in ftcr- 
qnilinio fcpdiunt,& poftcllum dcfup ponif in fignu 
dc fpcrationis. t^ux pctna olim Romx irrogabatur 
iis,quirtpubltca & eius Ii!icrtateinquictabant,prout 
irrogataftiitTyl>erio,& CaioGrai-chis,ciim lcgcm 
A ;raiia contra fcnatus authoritatc fi;rrc molircntufj 
vt agcr ftcllasqui bdlo & armis captas fiicrat , intcr 
omncs ctiapopularcs xqualitcrdiuidcref,intcrcmpti 
fucrunt. Eratcnim lexilla magiVT fcdirionis caufa: 
quia nobilcs dc potfefsionc ccdcrc cogcbatur & om- 
nibus comunicare.Idco poft monem infVpulti r. ma . 
fcrunr,& fuprcmo honori conditionis humanx fciii 
cct fcpultura priuati fiicrunt. Dequibus Valcrius li- 
bro vj.ritul.dcScuCTitatcfic (licit:vipuitin noftra ci- 
uit3tcfciIicctRomana,Tybcrij CaijGracdioru fura 
ma nobilitas,ac fpcs amplifsima:fcd quia ftatutum ci 
uitatis conati crant c6ut IK rc, infcpulta cadauera ia- 
cucruntjfuprcmufq; homanx cr^ditionii honos filiis 
Gracchi & nepotibus Apliricani dcfuit. Quin ctiam 
familiarcscorum,ncquis rcipublicx inimicis ami- 
cus cflc vcllrtjdc robore prxcipitati funt.h^c illc. Vi- 
deatis qux dixi vobis fupra in vcrbo , fn todtm uji4- 
mtnlo rtlat^iitns.xn xviij.limita.Ioqurndo dc naturali 
& pofitiua iuftiua.N6 cft crgo modica pcena carerc 
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omnlnorcpulcura: cjuf Jumtamcno fiaiad popam» liaTolofina in mcfc lul j, annoprzdido.Pfrquod 

5' aJlvndcfundo gloria: t quiadcuotx fcpulturx ofti- dcmonftratur cadaucra d .fanftorum non cffi; dcri- 

ciumbonz Hdci,& vitxquodamodo a (Ta t tc(\imo« dcnda,fcd potius honoranda. Exquovaldefuntde- 

5» o;u.>cii).q. ij.no fxiftimfmusgloria.+VnJclicnCW tefljbilcs Part} j,apud quo$ fcpultiira vu!p6 auta- 

ftjsmortc acctbam<3c vilc pro nobispiti voluilfct, uium aut canum laniatuscf^, nucla dcmum ollatcrra 
timc quia vas cratomniu virtutu ,(;Ioriosc fepultus 55 obruunt,vt rcfcrt luftiftus.t EtMidagctxpopuli fc- 

fjit , vtimplcrcturillud Eraizxj. Etcric fcpulchrum nioconfcdosin fruda ccdunt, & aim ouillis carni- 

cius gIoriofum,& Pfal.dicit. Ncc dabit Dcus Cin^lu. bus cJunt cos.qui morbo moriuntur dcuorandos fir- 

fuumiid cfl,Ctiri(lum fcpultum vidcrc corrupcionc. risobiiciuntur.Indc dicitSpccu.titu. dcappclla./.in 
Im6 crcdunt gcniiles carcntiam fcpulturi mortuia 5^ quibus.vcrii.viiij.tg; nonauditurcrcditorappcllans 

obcir.'. A Jco, tfdicitPoetalib.vj.Acnctd.cpanimx nccorpusdcbitorisfcptliatur. Quar rcscfttcmpore 

fcpultorum doncc fcpcliant, cnint ccntu annis circa corrupt!bilis,& cito pcTitura,& nun capicns Jilatio* 

fluuium infcmalrro, qui appcllatur Cocitus, Sc circa nc.l.fi.lf. Je^tppdla.rcci.vcl non.Q^^^d cQ vcrum,e- 

Sty^s paludcs , dc auibus aliqua dixi fupcr vcrbo, tiam fi crcditorindntmcncu hahcrct capicdi dcbito' 

Ctf«r4^*M.N.-c polTuntinffacctum annos ad fcdcs re ad omnc fui inft.intii & vo!untatc:quia non valc- 

5J traii(ircopt3tas,fcciiium Pocticam fidioncm. tDc rct,fccundum Fclin. in difto cjpi.ficut. licct .\npc. 

plorii aurem & priu Jcgio (cpultur* quantu fit ap{>c contrariura voluilTct in Authc. vt drfundi Cca fiine- 
tendaodcndit Inno.inc.culibcfu.dcfcpultu.vbi di- 57 ra.quo J cftrigorofum,t5; priuilcpiii fcpulturc har- 

cit,ij> faccrdos fpoliiius corporc iim fcpulto no cft redcs firpulti cocomitatur , vt poft fcpulturam vcxari 

tntc omnia rcftitucdus* vt vcxitio euitctur corporis prodcbitis defunditi non pofTunt infra nouc dia , ic 

humati.Ec idcm fi agcrci pcr via attcntaii , quod cft noc in honorcm fcpulti. C. d^- fcpulchro viola. Ao- 

rcmcdiumjgispinguc,fcciidu Inno.& aliosinc.di- thcn.itrmqui domum.& Auth.fcd nccantc.Pcr quz 

lefti.de miio.& obc.quod vcru intclli^tdomini de iuradicit Bar.inl.intcrdam.fKdciudic.fcpIurcsdcfcn 

Rot.de ^ututCffccus dc rigore iuris,fccundu Hofti. di (fc viduasjqux mortuo marito intra annum tutore 

in d.c.cum libjru.dc quo pcr Domi. in c.no folum. 5^ "O" pctiLTJnt dari:t quia vltra annum gaudcot 

dc.ippeUi.vj.infi.Etadcovcxarinodrbctcorpusfc noucm dicbus , quibus non tcncnturcxircdomum. 

pultii, c}> nec vcxibit corpusinfidcli? ludxi. c. ficut FacitquoJ voIuitBjrt.inl.j. f . clcgantcr.fF.dcliber. 
dcir>Jw'.facit.l.ij.{f.d- fcpul.viola.& I.fi.Cxo.ti.vbidi 59 3gno< t Ncc paritcrfcqucntcsfunusquantuncunque 

cilBal.cf licetfepultusfi vcxeturhic iniuriam rcuo- cxtranci vcxari,autiniusvocari potfunt.I. ij, ft.Jc in 

carc no potclt a J animu.tamc hrrcdcs potcrut rcuo iu* vocan. & quantum fit monuorum fcpulturx fa- 

carc&a!»crc.I.j.J.& fifoni.fF,d;iniuriis.& fi ncgli- ucndum patcnter nobisoftcnditur in Ecclc(iaftico 

54 gint,ipfacccIefiarcuoc3t. t ImocaJaucraipfaprius ibi, Nolimortuodcnrgnrcgratiam , iJ eft, fcpultu- 

quitn fcpcliitur,vcx.iri no Jcbcnt,ncc impcdiri,quo ram. xiij. quxllio. ij. in ccckliilHco. qux ctiam pro 

minus fcpcliantur ilico,per tcx.in l.funt pcrfonz.ibi, maJcficio (ufpcnfis& occifis non cft dencganda. ca- 

ne infcpulta cadaucra iaccrct.& l.fi quis fcpulchru.tn no.quxfitum.caJcm caufa & quxftio. facit tcxt.in c. 

princ.& l.nc corpora.tf. dc rcli.& fump.fiin.Quia cti Apoftolicam. dc fimo. vbi c.\ Rrmcnco hxrcticx 

corpora hamana in vita faItc>quadoq; tcmplum fuc- prauitacis procc Junt fitftitia fcpulturx impcdimenta. 

rint fpiritus fafti,iuxta illud Apoftoli j.ad Corin.vj. Expcditcnim rcipublic^ non minusmortuos hum,-(- 

An nefcitis,quoniam mcmbra vcftra templum funt ri,quam viurntcsconfcruari,fccundum Ba!J. in l.fi. 

fpiritusfanfti,qui in vobis cft, qucm habctisa Dcc? C.dcncpo.gcft.prout nobisexcmplotradidautCy- 

AuguftJib.j.dc ciui.Dci,capi.xiij.N6,inquit,contc- rus,Alcxa.& Cxfar gloriofi Imperatorcs , qui fc fuis 

mncnda & abiicicnda funt corpora dcfunftoru,ma- mandarunt in tcftamcntis in nuda tcrra humari , n 

xim^quciuftoriiac fidclii'i,quinustanqua organis& rcfcnLconar.Areti. cpifto.xciiij. Nam cadaucrre- 

va(tsaJ omnia bona opcra (ad* vfuscft fpiritus&c. mancrc non dcbetinfcpulcum «imotumuiandumin 

Idco ccrtc ipfis mortuis funt humada,neDci tcpluin mcmoriam humanx conditionis. I.quidam in fuo.ff. 

contaminctur,& illeccbrisfortcbeftiaru fubiiciatur. <Iccondit.inftitu.tNcc valcrct difpoficio ccfbtoris 

( A J Jitio.) Hoc anno domini M.cccccxiiij.fuit Tolo i" c6trarium,vt ibi eft tcxt.not.& glof.in c.nunc au- 

fx quida hofpcs diuerfbrij Stcllx in carrcria Sallint, tcm,xxj.diftin. Rcfcn Marccllinum iulTu fanfti Pe- 

& quida iuucnis mulier cuidam furncrio nupta cius tri.quiinfomnis Marcello Papxapparuitffuiffcfc- 

vicina,qua hofpcs i!Ic ad pccunias marici fubilrahcn- pulcum,non obftancc quod in pcenam pcccati fui fc- 

dum folicicaucrat, cora corum domibus trabe affixa pulturam cadaucris proprij vetuilTct. Narratparitcr 

fufpcfi,& ftrangulati pcr fcntcncia iudicis criminum 6i Valcrius lib.j.tit.t Jt- fomnis.dc Simonidc , qui cora 

ArrcftoParlamcnti confirmaca louis anccPcnccco- naucad litusdcfccndiflct,compcnuminarcniscadi- 

ftcm,& in craftinu cadaucra fofpcnforu fucrunt pcr ucr ilicofcpclirimandauit,obquodin tantxcharia» 

Bcrnardu Gafquet lidorc fcu fpiculacorem alc; iufti tis rctribucionc i fpiricudcfunfti monicus , nedic fc- 

tif cxccutorc ad patibulum ponata,& in ligan Jo illa qucnii nauigarct , ipfo in tcrra mancntc carteri cius 

iu coiunctim , cp tciicbat ora & fcmora & pudibun- loci j proccllis ptricrunt maritimis. Hic paritcr Simo 

da vcftibus rcuolutisquali coirent,& vnusmanu fua nidcsfuit a ruina fcruarus, vtidem rcfcrt Valcrius, 

alterius mcmbrum natur^ ^cncrationis tagcrct in dc- eodcm libr. titu. dc miraculis, in hxc vcrbt : Acqu^ 

rifum punicorum. Ob quc abufum fuic ncgotio auc- Diis immortalibus acccptus Simonidcs , cuius falus 

rato.pcr Arrcllum didi Parlamcnti prxfatuscxccu- »b immincnti cxilio Jtfcnfa , ruinx quoque fubtra- 

tor condcronatus ad curfum villx& fiiftigationem dae(h Coenanti cnimapud Scopam in CranonCf 

vfq; aJ fanffuiniscffufionem inclufiuc, & in cmcnda quod cft in ThclTalia oppidum , nunriatum cft duos 

ccncum hbrarum Tuioncn. media panc rcgio fifco iuucnesad ianuam vcniiVc magnoperc rogantcs,vt 

appltcanda,& rcliquadimidiaccrtis conucnicntibus continuoad cos prodiret : ad quos cgrcfTus ncmi- 

' paupcribusad Dcum oradum proillisfupcnfistra- ncmrepcritibi.CTterijmcomomcntotcmporistri- 

dcnda,& fuic vlcra banicus pcrpctub a tota Scncfca- cUnium , in quo Scopas dominus domus cpulab»> 

tur 
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earcolhprutn , & ipfum omncsconuiuas opprcfllt. 
Quid h»c fclicitatc locuplctius, mwhi ncc marc.ncc 
^ terrafacuienJCKtinpucrc valuit? Hxctllc. t Igiiur 
non immcritb impcdicntc<; fcpulturam funt infamcs, 
vt jifta auihc.itcm. Qui fcilicct inramia non lolum 
euitauit, fcd innatam ei charitatcm non ccrtc timorc 
pani , ffd virtutis amorc cxcrccns, imo firre in toto 
regno ilicfepulturx.Iiudcs pracdicantur defiinaoru. 
Quod a Solone onu habuit, qui e fcptcm fapictibii» 
vnu» vrbem Athcnarum quafi nouim ciuitatc mori- 
buiac lcgibas condidit. H'.c talis ac tantusPhiloro- 
phusinftituit.vtclariffimorumviroruhudcs in fti- 
nrre priJicarcntur,fi dcfunai facrant virtuofi: quia 
vitioforum virtutcs fmgcrc , & contn vritatem h\x- 
dcs prxdicarceifet peccatum,vt pulchrc Ban Boflis 
tcrtix partis Epiftola Uiiij. licct hodic thcologt , & 
mile,diuitcs laudct.Et ficut funt dchinai honorihcc 
fcpcUcndi, ita decet fcm.l fepultos ibi p.rpctuo ma 



fcifcitatus euius hoc effetmonumcntam : Eft, inquic 
vnus cx clcro, Apnctis illiuj, qua propter formx dc- 
corcm bcllam vulLnis apptllault. Et quia nobis im- 
pedimento cft fcpulchrum , vcllcmus cunr» tua vc nia 
alioaIiquofacelIorcponcrc.Nonacquum,inquit,rex 
poftuIaftis,quanqujmcnimiIla dumvixitmihi fuit 
multu aducrfata, mulicris tamc buftum contra Icgca 
non violabo. Sed nec vosarbitrorilliiiscadaucr (inc 
larp } cius muncrchic collocaftc , fcruate bcnc hfta 
qiioj viueti prQmififtis.Ncfas vob-$ cft hinc moncrc 
fcpuham. Vt autcmiilins caufa obnixiorcs Dcutrt 
orarc fciatis , accijiitcdonum fcx millia librarum, & 
hoc diccns nummos iufht faccrdotibus tradi,quo$ in 
perpuuostcmpli rediius impcndcrct.Erat C\ quidcrrt 
L-.idoui.a pictatc non alicnus, quantum ci rcbuJ a ftf 
gcftisliquet.&ncdum rcliquix dcfiinftorum , im6 
Quicquamcftin vnaecclclta uansforri nondtbctin 
aliam,ctia tegu^x • velalia fcgmcta xdificij,vcl otna- 
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fepcUendi,ita dec«fcmd epu.tosu^^^ — 0 ,Ta noncftdifcopcricndum v^um altar. 

„cre: nec po(t.nteorum r^^^^^^ t& hoccxpr, fMtQuintuJ Fut- 

trantfcrri. I.nemo.Cde rel.g.o. I^'^ P.''"u\r°I^?^^^^^^ uius Fbccus ccnfor Romanus,qui fua durantc cchfo 

ria , tepuhs cx lunonis templo in ^dem , fcu teplum 
foriuni,quod Romx fiicicbat traftulit.ob quod de- 
mentiapercuflus, &!ibcrisorbatu$ inicriit,de quo 
Valc.lib.j.iit.de ncglcda rclii^ioncfic dicit: Quintus 
autcm Fuluius Flaccus impunc no tulit,<)> in ccnfura 
tegulas marmorcas cx lunonis Licintx tcplo in xdc 
fortuni equcftris , quam R omx faciebit uanftulic, 
ncgaturenim poft fadum m nte conftitiflc. Quin- 
etiam per fummam xgritudiucm animi cxpirauitj 
cilmexduobus filiisin Illyrico militantibus alfnim 
dccefhlfe , altcruirt grauitcr audiff t affcflum. Cuius 
cafumotusfenatustegulas Locros,id cft.locu fic vo 
catum , vbi luno colcbatur, tcgulas rcportandas cil- 



bas fcpulchrorumindiaa. & dcccm Iibranimaun 
T!tra.I.quifepulchra.in fin.C.defcpul.viola. Prxlcr- 
tim f. bcati cxiftant,dc quibus vox ait: Nolitc tagerc 
Chriftos mcos,& in l.nemo.Cde facrofan.ecclc.Ne 
61 mo,inquit Imperator.mmyrcs diftrahit. tob quod 
iTrauifuittltionepunitusClodoucusfccu Ius Fran- 
corii rex Chrifti3niir.mu$ , & bonoru ap^rum opu- 
mus artifcx,dcquoOagui.lib.iij.c.iiij.l.c di:.t:Hii.uI 
modi rcligiofisopcribus cum miximc opcram daret 
Clodoucus Dagobcrtircgisfilias,n"q; vllis agitarc- 
turbcllisapenobfari Dionyfij ferctro brachij par- 
tcm indc abftulit.Quod cam & ii rcucrrnter habcret 
proriniistaracn mciuc proftcrnatushumi concd.t: 

SS^ISI'^*]:^:^;.^ d^;^^ ri;^;;^ini^ i-pi- 

rcrum ^""'^^T"^^^^^^^^ infano non 67 opus ccnforis rctcxuit.Hxc illc tPunitusc.iam fu.t 

unus c.t.fl.m^ ,nde aufugaen , r^^ .trrcircunda- Dagobcnus Francorum rcx, fupradifti Clo.ouci ge 

^'''t:tmSrisCo^a^^^^ LlquivaluasecclcfixbcariHylanj.anftuIit^vt 

om , «^/'■T,'"'*'^' i^^^^^^^^ annbuit,quib» dixi fuper vcri>o. Etvx^rm nommi MiU. m quano 

ft,tu.t. fimu quc «lor"'*";^^^^^^^^^^^ etfi ?aulo & vlrimo fucceO-.onu aniculo.loqucao dc vcn trioc. 
mclorem lib, mentc «^^'P^ P^"!;'* '^^^^^^^^ «3 t Vndc rcftat dcf-nftis fcpult.ra effc trad- n.hm.& 

meliufculus ""^.^ ' P^fS^^.^^j; ^^^^^ . inuiol.biliter confeniandam.Nam homo illc fanftif 

fHgtum,quo annos duo f,. Thobias qui cfurientcs alcbat , nudifquc vcft.- 

4S4 p cto rcgn. fu. ° menta prxbcba7,& monuis atque occif.s fcpu ti.rant 

Tr°IXlZ\ti£^^^^^^ ' D'- cxhibuitThob.j.c.Im6 Pyrrhusgct.l s fept- 

de fcpulchro v.n ^""'^ P • rourum rex.vt Eunopius rcfcn , quam fiucndum f.t 

mittceum,ncmocomoucatoffae,us^^^^ fepulturx.licct paganusforctoftcndit.qui cammille 

fcruntolU I.^cumoftibusProphct*^^^^^^^ Xoct«cx Romani,inbcllocapto?tcncrct.fu,h. 

deSamaria.ii.,,Regxxu,L.,am^^ SnoTctraaauit.multofi, dcf;nao.licethofte. 

renturcommrc.qu.xpoh^^^^ honorificcfcpcliuit.Sic&Cxfarc.putPopcijhoft.s 

tfj fta l.au, f^P."'^'\".-J9^''** ^*''^^^"^':,:: aui ca- fui. Talcspulchri commendauitprophcta cx.m.us. 

daucr Agiicus " ' „: /Vcrz forct,dc fcricordi^m hanc cum domino veftroSaul ,& fepe- 

perm,fit,quanu.s.mp^^^^^^^ ^.^^.^^^^^ Nonimmcritbperillumtcxt.ccclcfia de- 

bclhnancupauclt)V.-aro,o vi).L.uao p t- conum-rauit. & lcncs pcr lationc monu,locu fieri 

3uaconftansfama fo,teama^^^^^^^^^^ SlTioS^-c^un!; i 

£iiiniq;admodu • T'**» * l"'^^,^/ * rimononvalcrcttcftatorincontta- 

cuhu ?upra 7'-» ^^^^^^^^^^ tVbiobtem- 
fiiftus non n.fi grand, •""^P""^^^^^^ 

impcnfamadamorum^^^^^^^^^^ E ?.:uttnobtcn.pcratumfJita,aoSoloniPhi 

debatur. Acccdcba ad Itupn '"/PJJ P .(-^1,0 cx feptc Grecix fapictibus fccundo, qu, Cy 

^""^'f^rlrdutEm^^^^^^^^ \ToZr-.J,r^^^^^^^ 

Lum cft/cprllri .0 n,t, «"J"? '«-"'I''"" ° ™- J S &'^f.uo" . & qu°ntu (i. .ccur.tc 6ucnda fc- 

^.m,cft«.cn.o.a..o4lf.«^^^^^^^^ ;£^c.WibVclc„n.ifsimapofui.Io.A-dr. 
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•70 J icfcpiil.t PfxtofiM fanc int ni^atispcrillationfm 
mortui I<ku rvligiofum ficr, & locus illc crat omnt- 
no fanut.td cft infoli Jum,& a nullo dcpcndcs domi 
no,vt cj jii allodialis c rit , 8: aliis finc conf.nfu focij 
vel domini non po)fLtdjd'cari.inilit.dcrcrudiuif.^. 
rcH5ioruTi.& l.n.fF.vtin pof.lcg.al-as fjuorc rcligio- 
nisd^-dicari poccftid libitu pofl" ffjris.jEt indccft, 

7t t i.j»moJustcft.indi faltcm int?rfapicntcsinolcuii,vt 
priorcloco tcftimcnti difpolltio fcpulturr tcftato- 
ris dcfcribatur antc bonorum ordinacioncm.quod a 
Thobia hibucrut.Tbob.iiij.c.in prin.Q^bus omni- 
buscarcnt ftipfos fcicntcroccidctcs,vt vidctis,vtim- 
plcatur quod dc perucrfo fcribitur Hicr. xxij. Quod 
fcpultura afini fcpcIictur,tquod locu non hibcrctin 
illo>qui furorc aut phrcncfi fc occidir, fccundu gl. in 
d.c.placuit.I lcm crcdcrc.fi dormi(;do,quia dormics 
furiofoc5par3tiirxlc.j.dchomiii.& idc fiincbricta- 
tc coftitutus fc intcrfcccrit : cjuia dt mcnti coparatur, 
cum cbrictas mcntis inducatcxiliu,cap.a crapula.dc 

7} vita Sc ho.cIcT.t& cbriusdclinqucs non puniturpro 
dcli&o comilfo.fcd folum pro culpa nimix potatio- 
nis.l.rcfpicicdu./.dcIinquur.fF.dc pcen.vbi Doft. Et 
cft mirabilc,quia licct addicio pcccati .nd pcccatu lc- 
pcr faciat plura pcccata , vt clarc Jicit Apoftolus ad 
Rom.j.c. no csmef.mpcrf3cit maiorc grauitatc , vt 
vnii proptcr aliud magis puniatunimo contingit , cp 
primu ficdiminuit fccundum , cpambofimuliunda 
nontantilubcnt grauit3tc,ncc tanti mcrcntiir puni 
lionem , qu^nia habcrct fccundum pcr fcacccptum. 

74 1 Nam homicidiu pvrpctntri ab hominc fijbiio gra- 
uiuscftquo ad Dcum,& ctia quoad ptrna foricon- 
tcntiofi,qua fi pcrpctrarc turab hominccbrio , ita tj» 
prarpondi rat cbrictati & homicidio cx illa fcqucnri, 
quauis fintduo pcccati,fccundum Lyra loa.ix.cap. 
in fi.Qiioniamin puni^ndis dclidispondcraturani- 
mus,& propofiiu dclinqucnris,cum voIuncas& pro- 
pofitu diftinguant malcficia.l. qui iniuria:. fF.dc fiirt. 
quar voluntas ccifit in homicidio pcr diriu & mcniis 
exulcm comilfo.Et rclinquicur fic impunitu,ctijm li 
inprincipcm fuiilctcommillum.l. j.C.fi quisimpc. 
malcdi. prout ctia nobis cxc'plo tradidit Pyrrhus Epi 
rotarumrcx,dcquo Valcr.Iib. v.ritu. dc humanitarc 
& clcincnt'a lic diccns : Acqui micis animus Pyrrhi 
rcgrs,qui cum audicracapud quofda inconuiuio Ta- 
rcnrinorum parum honoratu d^ fc fcrmonc habitu, 
acccrfitosqui & intcrfucrant pcrcunftabatur ,an ca 
qu.i; jd aurcs cius pcmcncTant dixi|]cni?Tunc vnus 
cx hi$,inquit, nifi nobis vinu dcfccifict, ilb qux tibi 
rclata funt prx his,qur dc tc loquururi cramus ludus 
ac iocus fiiiifct- Ta vrbana crapuii cxcufatio tamc^; 
fimplcx vcntatis confcAio , iram rcgis conucnit in 
rifum.Qiy quidcm clcmcnria,& modcrarionc aflccu 
tus cft, vt & fobrij fibi Tarcntinl gratias agcrent , & 
cbrij bcnc prccarcntur. Hrcillc. Vidcarisqur dixi 
fii^ verbo, Dmm hdhes /A^i.loc^ucdo dc fi uto rcgio, 
& triiipho liliorfi.Et qu.r dica infra dcfcnccria iracu 
dc l't», dcPyfifttatotyiano. Ad hos cbriosd'cicur 
lohtl.j Expcrgifciminicbrij.fi te,& vlufarc omncs, 
qui bibitis vinu in dulccdinc : qunni im pcriit ab orc 
vcftro.Talibus cnim dupliccsmalcdi^ioncs fcu pu- 
nicioncsdabuntur,vthabcturij.Ethi. Nointtlligitur 
fccundii mcnfura pcccaci , vcibi dcclarat Lyra loan. 
ix.in fi.df vini intempcranda diuus illc Bcrn. fic dicit 
in cpiftola dccura domus,& rcgiminerci fjiniliaris. 
Qoiin diucrfiiacc & abundantia vinorn fobriuscft, 
illc cft a:ccmus pcus.Ebricca$ nilrcdcagit.nifi cum 
cadit in Iutu.Scnri$ vinu,fijge conforuu.Scntij vinu. 



qu.rrc fomnum plusquam coKoqaiil. Qui Ce cbriutBi 
vcrbis cxcufat , fuam cliricutcm a^cnc dcmonflrat,i 
Malc fcdctin iuucne vina bona cognofccrc.Fugc me 
dicum cbrium , prifirtiu in tc volrnit-m cxpcriri* 
Vidcatis qualitcr alios dc fimili morbo curaacric*- 
75 Hrc illc. tEt maxime in fcemina cft dcrcftandusvt- 
ni vfus : quia vt dicit Valcr. libro vj.ric. dc fiucricatf . 
quarcunc; fccmina vini vfumiminodciatcappccit.at. 
virtucibus omnihus iinua claudic,& viriis api.-fit.Vi' 
dcquxdclomno, &cbrictatedixiin vcrbo , !Z>«rAM 
l6^i$0miidtder4n. t[Vnu tamcn notabiris,cj>f^i^>fiiin 
occidcns confriu aiicuiuscriminis,nonfulum mori- 
tur inteftatus.fi realiter & adualitcr fc occidcrit , fcd 
triam fi o"cidcrc Cc volucrit, calicer cj> pcr ipfuni non 
ftcric.Quia fjnc fuit fibi occurfiim,& obaiaiu.l.fi.^. 
fi 3utcm.ff.de his qui mor.fibi c6fciuc.& l.omncdcli 
ftum./.qui fi- vulnefauit.lf.de rc mili.Et cft tcx.opti. 
in l.fi quisaliqtiado.jt.fi.fF.dcpoenis.JSiautcm tcfta- 
torfcocci-lcrir.non ob confcicntia criminispcreum 
pcrpctrari,fcd txdio vitx.vt fccii Dido,vcI ob impa- 
77 rirnriamdoloris, &iniitmari5, vclalias,t vtfvcit 
Caco poftcriorStoicus Philofophus , quem aliqui 
Vricenfcm appcllanr,^i> Cf vidoriam Cxfaris impa- 
tic ntcrfcrcsvoiuntaii ; vnius a cxtero Rcpublicam 
Romanoru fubiicicnda forc vidcict, Impcrio Cxfa- 
risfundato , ciq; fubiici no1cns,3pud Vticam ciuiu- 
tem feipfum occidit , vc habctur in primo dc ciuicate 
Dci,cap.xxiiij.Iplccnim,qui in Vricam ciuic3tcrr\ fe 
rcccpcracvltima nofte vicx fux, dum Platonis libru 
dc immorcalitaceanimx lcgcrct, pofito ad caput gla- 
dio, duo hxc in rcbus extrcmis inllrumcta pcrfpcxic, 
a!tcru fcilicct Platonis Iibrum , vt mori vclla, altr-- 
rum vt poffit, fcilicctgladiii.Compofiriscrporcbus 
fui$ ftrido gladio , nihil inquit cgilii fortuna , omni- 
busconaribus mcis,quibu$diftisimprcfiiicollogla- 
dium,& mormuscft.Ex quo VricefisCatodiiffcif^, 
dc quo VaUT.lib.iij.ricu.de fortitudine,fic dicit: Tui 
quoqucclariffimi excdius Cato Vcica monumcntil 
cft,in quacx fortifTimis vulneribus tuisplus glorix, 
quam fanguiniscmanauir. Siquidcm conftanrinimi 
in glidiu incul>cndomagnu hominibus documentu 
dcdifti quanto potiorcllc dcbebat probis dignitas 
fine vifT,qua vita fincdipnitatcdc his duobus,Cxfa. » 
rcfiilit ct & Catonc.cadc tcpclfacc cocurrccibuspul 
chrc in Catilinariorcfcrc Silluftius illoril contepo- 
raneus.His,inquir,duobusgcnus,^s,eloquetia pro 
pc iqualia fiicrc. Magnitudo animi, par etii gtoria, 
fcd alia alij:C{farbtncficii$ & munihcenria magnus 
h^bcbjtur,integritatc vicx Cato. IIlc manfuctudinc 
& miftricordia clarus fadus,huic fcuc ritas dignicatc 
ai!didciac.C.ifardando,fublcuddo,ipnofccndo.Ca- 
to nihil largiendo gloria adepi* cft. In altcro mifcris 
profugiu,in3lccroma!ispcrn'fie$.IIiiii$facilit3S,hu- 
lus coibncia !audab.icur. Polhcmo Cxfar in animu 
induxcrat laborarc , vigilare ncgoriis amicorum no- 
uoru,fuancgIigcrc,nihildcncg.irc quod dono dignu 
dllt.fibi magnu inipniu,excrcitu,bcllu nouuexopta 
bat , vbi viftus cnitv fccrc poHct. At Catoni ftudium 
modcftii,dccoris, fcd iraximc fcucritariscrac.Non 
diuitiiscum diuitc,ncq; fa^fionccu i'ai5tiofo,i'cd cum 
ftrcnuo virtutr.cu modcfti^pudorc,cuignafcctcab 
ftinctia ccrtabat: c(F.-,qua vidcri bon' malcbar.Itaq; 
quo minus petebat gloriam , eo magis atfcqucbaAir. 
Hxc illc.Dcquoctiam numinit Valer.lib.iiij.titu.dc 
abfti. & conti. in prin.dicc$,cj, cx cadc raatcria vtcro 
& corincnria nata cft &Cato. fuperquodicitcGmcn 
utor:hanc prouincia,fcilica Hifpanix Cato tam 'la- 

tcgro 
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tegro animo tanqua cafl'$ manibuscxcrcuit, vt ncq; cuticnic,an ntcxcomuntcatus.Idcm fi no rponte 

fidcs,ncc]; rcHe;io, ncxj; dilttjctia in ca adminiltratio- iccit fe in fluminc.vcl dc K.ncnris , vcl fiigic ni aliquf 

ncdtfjcrit. Namintcr tpfisomnis gcncris volupta- credcn$natadocuadcrc,vtinc.cx partc.lc.ij.de (cpul. 

tumat?rias verfatusab omni cupidititc manusocu- Tunc etia teflamentum no irritarcf,fed monerofiri 

Io$,ammicu fumma laudc& admirattonc cohibuit, mjrcf,ac rinaturalitcrmorcrcf.vteft tcx. iunftaglo. 

ic vclut auruinfornaci-, ficeft Catoniscotincntia in inl.fi ^s filiocxhxridato.^.^indc.ff.dc iniuHo.rup. 

ea & alia adminiftrationc probata.Nam intct auri teft.ficir tcx.in l.quis fit fugitiu*.jf . idc ait interroga- 

arpcti cumulo^.atq; inter omnis g.ncris dclitias vcr- tus.vcrfic.ncc cu quidcm.q cum ff.dc edil.cdic. cu /. 

faritquas abudc AUa rcf rt, & ab his rcbu$,quis mor 8i ffq. tEt idim fi tcflator fc intcrficerct intuitu diuini 

lalcs primasputat, manus& animu abftinctcshabc- honoris,ncfcilicct vitupcrium excrccaturin proprid 

re, hic quif ceritprrflanriffimz intrpritarishomo, corporcrcdundansinDcivitupcrium, ficuttimfbai 

Dcoq; proitimusiudicari pot. Vndc mcritb dicipo- Saul,primircgum vhimo, ncinipfo, qui principalis 

teft, cu ipfo Catonc nata etfe corinenriam, tamcn(vt crat in populo , fic rcnt ludibria in contcmptum Dei 

dixi) manu propria animi magnitudine fc inierfci. it. Ifracl.Et hoc modoRafias vidcf fe intcrfcciffc.ij.Ma 

78 tf Eod3 incntis propofito vfus cl\ Scipio,nanq; infc- th3b.xiiij.c.Ncc tn ^pterhoc vitupcraf in fcripttira, 

^j;^iicitcr& Gn. Popmci gcneri fui dcfcnfus in Africi 8i imoporiuslaudari vidcf. tHoccria modo Sampfon 

partibus clalTc Hifpania pctcnscfi animaducrriffct, feinterfccifl'clegif,vthabcf ludi.xvj.Ettnincpifto- 

naue in qji vchfbatur ab hoftibuscapta.gladio pra; U ad Hcbr.xj.in Catalago fandorum conumeratur. 

cordiafuatranfucibcr.iuit, ac dcinde proftratus in S»c pluresfandx mulicrcs,dcquibus folenizatecclc- 

puppi quirctibusCarfarianis militibus, vbinam clfct fia, feipfas occiderunt,ne infidclrs luxurias cxcrccn- 

Impcrator,fciIic{t nauis: Rcfpodit Impcrator fcbe- docisabutcrcnturcutradiuinum honorcm. Quibus 

nchab-rc: unt(i^'jecIoquivaIuit,quatu ad tcftadum cafibus fccudum Hcbratos ncdum Iicet,im6 mcrito- 

animi ma:;nitudiiic xternf laudi fariscrat.H^cillc.J rium cft fc interficcre , & opprobrium cupiditaic vi- 

Sic & Sat^urinorii ciuitatc tiiennio poftqua Annibal uendi ycllc viuerc, vt Marcus Aquilius Romanus fe- 

eff.-Aus fuit Imprrator,fame opprdVa, vt diuus rcfcrt cit,dc quo Valcr.lib.ix.ritu.dc cupiditate vitz, fic di- 

Auf uft.Famis magnitudinc diu pafta fuoru cadauc- cit: Marcus Aquilius cnm fibi gloriosc mortcm con- 

ribus.dcniq; omniu fcffi reru.nc faltc captiua in An fcifcerepoflct , Mitrid.iri fcilicct Rontinohofti ma- 

niba!ismmusprouenirct,ingcntcrogupublicc ftru- luit turpitcr fcruirc, quim quisnon mcrito dixcric 

xit,in qjc ardentc omncs fe comuni c6;ilio mifcrut. Ponrico fupplicio, qua Romano Impcrio digniorc. 

79tEtfinaliter Annibalipfccuin eapcrdudus faiffct Quonia comifitvt priuatum opprobrium publtcus 

ncccfiitaie^ne 1 Romanis capcrctur, cotcftim gufta- 8j rubor,id eft,vcrccundia exiftcrct.Hic illc. tTamcn 

to vcncno, <\3 in annulo more regto gcrcbat, animi Auguft.de ciui.Dci. vbi s.talesno cxcufat , nifi hoc 

«tpulit,eoq;genercmortisa Romanoruvinculis fe fcccrintinftinftudiuinonobisocculro. Qiuiaindi- 

libcr.« dccellit.Qui nunqu3(vtTrogu$ait) finebcl- gni'i & iniquu eftanima ciiccrc,qua nobis ciuscondi 

lis cubas coenauit , nunqua intcr innumcras capriuas tor dcpolito comifit, ncmo fnnx mctis inficias icrit. 

mirat pulcritudints puellas caftitaic pctdidcrat: nun- Vnde Seneca ad Lucillum Epifto.xxxiiij. Qupridie, 

qua in infidiis fuoru.aut ctia inimicoru proditus fuc- inquit,moriuntur,quoridic enim dcmitur aliqua pars 

rat. Et idc.Cymbroru vxoribus viris captis vcl occi- vitar,ridiculum tamc cft currcrcad mortem txdio vi- 

fiscorigifle Orofius rcfcrt.Hiomnes non cofciiria tat,vclalia occafione:quia virforris,&: fapicns fiigcre 

crimini$,fcd dolorc pcrdirionis rcipu. patrix fux fibi vitam no dcbet,fcd exirc.Cum idcm dicat ad eundc 

mortc c6!liucriit!,tamc tcftamcti ft^iionc no pcrdi- epiftoIalxxvij.Nec vita fittxdio,ncc mors rimori: i- 

dcrut. Idcmficaufaiadarionistcftatorfcocciderct, mononfolum fi fponte,autpropterp^ffione$ fcculi 

prout fccerunt plurei Pliilofoplti , prxfcrtim Empe hu'us vitandas,fcu vt percnnem viti cirius cofcqu.-f. 
doclcs,fccundu glo.dc ipfo & Didonc loqucntc in 1. 84 tScd eria fi mctu tormentorum falfa confitcrctur in 

fiqshlioexhireda.fl^deiniufto.rup.teft. Sfd Lafta- iudicio criminacotra fc,grauitcr pcccarc. AdcoQ» fi 

V* liicii cii fibi morte intuliffe , e6«j>animas fternaf cofcffionis huiufmodi prxtextu ad mottem danarc- 

fufptcabaturjfcliciter vt poft mortc viucrct,ficut Ze- tur,qua falte in extrcmis no rcmancrct , cenc in pec- 

noman' fccit, vt rcfcrtidc Lafta[i*:p3ritcrThcobro- caio mortali decedcrct& damnaretur.quoniam hxc 

t*AmIirochiota c muro feprxcipitc dcdit prxdcfydc omnia prohibuit Dcus fub gcncrali prxccpto.no oc- 

80 tiomclioris viti.vtnarrai Tul.Iib.j.Tufcul.qo.TSi- cidcs.c.fi non Iicet.xxli j. q. v. fccundii Panor.in d.c. 

militcr fi quis fc occidcrct proptcr miferias huius vit^ cx parte.lc ij.de fopul. Uco dcbcnt c ffe rauri cofcflb- 

fiigicdasipiout fecerut mulri tcmporcAt^cfif philo. rcs, vt talcs falfas cofcffiones faciat ipfius condcnaris 

qui tati fuit eloquctix,«j> politc narrado miferias hu reuocarepriufquam cxecutcnttirad mortem. Et ideo 

iusfcculi vi cloqucnrix inultos traxitad fe occidcn- fummc vidcturreprobum Mafsilix ciuitatis Grxcix 

du.Tamc nimis crcduli fiitrunt, cum ipfc non fc in- inftituti"i antiquum, quocuiquc licebat fcipfum occi- 

terficcrct,dequo Vale.libroviij.tt.dcvicloquenrif. dcre,quotics aliquo vchcmenri gaudio dclibutus 

Qjatum,inquit,c1oquctia valuiflc* Acgcfia Cyrcnai- erat,& hylaris fadus, nc fortunamutarctur in dcte- 

cu arbitramur & Philofophum,qui fic mala virx rc- riu$,cuni fccundum Bocrium in primo libro dc con- 

prxfi.ntabat,vt corummifcradaimagine .ludientium folarionc fummum fitinfclicitatit genus fiiilfc fcli- 

pcdtorib*inccrta mulris voKiniaria mortis appctcdx ccm : vcl quorics aducrfa tutbatus crat fortuna , nc. 

cupiditaic ingcncrarcipidcoquc a rcgc Ptolcmxo vl- pcrfeuerarct , pcrmitttbatur fc occideic , faltcm ffc 

lerius hac dc re diflcrcre ^hibitus cft.Hxc illc. Idcm morri off^jrrc , & caufam coram fcxccntis viris ad 

fi quis fc occidat caufa pudoris xris alieni,vt fccitq- ciuitatis rcgimcn Inftitutis , qui vidcntcs caufam il- 

da aduocatus , fccundum Richard. Malumbre.quem larum aliquam fubcfle, pcrmittcbant vcncnum cum 

rcfcrt lo.And.in addi.Spe.tit.de pccn.iJ.j.vcrf.ij.Qu^5 cicuta, id cft , herba illa vencnofa tempcratum 

rcan vulnerasfeipfum &c.vbilate hxc omniadifpu- & mixtum , quod ibi publice aflcruabatur dariocci- 

tat,& Bil.jnproof.s.viij.col. de clerico feipfunipcr- derc fe Tolenri.Dcquo Yakriu» l.b.ij. titu. dc inftit^ 

antiquis. 
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annquis,ilc Jicit : Vcncnu cicuta tcmpcratum in iUa 
ciuitatc/cilicct Miffilic. publicc cuftoditur.quod da 
tur ci,ijui caufam fcxccntij (id cnin» fi.natus cius no- 
inccfljcxhibuit,proptcrquas morsfic illacxpctfiada 
co'^artionc virili bjnw-uolcntia tcmpcrata , quar ncq; 
cgrcdi vita tcmrrc patitur , & fapicnter cxccdcrc ca- 
pi-nti cdcrcm fati viaprzbct,vt vcl aducrfa vcl pro- 
fpcranimis vfifortuni (vtraq; cnim Hnicdi fpiritus 
illa , fcilicct aducrfa l-ortuna nc pcrfcucrct, hzc fcili- 
cctprofp.Ti nc j^cftituat,idcftdcrcIinquatrationc 
pribucrit ) probato cxitu tcrmincntur. Hxc illc. 

85 tOlim cnim vcnwnii publica crat Athcnicn.pcena, 
qua hodii: no vt:mur,nc ars intcrcundi occulta & 
ditoria com jnicctur.Vndcdicit tcx.in l.j.Cdc malc 
fic.& mathc.quod plus cft vcncno cxtingucrc, quitm 
phdio occidcrc: tamc prohibitii cft fibiquoquomo- 
do mortc infcrrc.Ht hoc cft.quod d.cit gl.Ordina.al 
legata fecudi Maclub.xiiii.c.His,inq,t,cxccptis,quos 
It x iufta gcnoralitcr & ipfc fons iuftitie Dcus fpccia- 
litcr occidi iubct,quifquis homincm vcl fcipfum , vcl 
quclibet aliil occidcrit , homictdi) crimine innedcf. 
Vndc & fcriptura libri huius,qua: ab ccclcfia ad lcpc 
dump<'o informationc rcccpticft-; non videtur hic 
Raziam arguerc.fcd magis commcndarc cx fuiiplius 
intcrfe3ionc:& (i prxdida nu fufticiat ad riu^ cxcu- 
fationc,po:l'ct dici, hoc fccit fpcciali inftindu fpj. 
ritus fanfti. Omnes onim homin:*s funt Dco mortis 
dcbitorcs,quod dcbitu potcftDcus quandocui]; vbi- 
cunquc & quomodocunq; vult rcpctcrc, vt pat:t pcr 
manum propria vt l alicna hic ibi.Etfunt in c.^firftu 

• verba Aurclij Auguftinilib.j.dcciui.Dci.Dcquople 
nc in d.c.fi non iicct.xxiij.q.v.Vidcatis ctiam pcr Ly 
fim.Si Burgc.in addi.alkg.j.Rcg.Tlt.c-ip. ttquia cx 
quacunq; caufa non licct fxuirc in fcipfum,&: quia fi 
quis hoc lcccrit diuino inftindu,.-iut diabolico fuafu, 
eft nobisoccultu: vidcmushodicfcruari,quicjnc;; fc 
intcrficict, in ftcrquilinio f>.pcliturt.iqui dcfpcratus, 
priu3t* ccclcfiaftica fepuhura, vclut cxcomunicatus. 

86 DicitctiaBiId.in diiSo proormio. tQuod fi mona 
chus fanguinolcntcr pcrcutiat fc in ccclcfia , t iliscc- 
clcfia crit polluta & intcrdidh. Dc Didonc tamcn 
qua dc caufa fc occidit dica vobis alibi, vt ponit Hic 




finc huius fccundx fillentix, q» in dubio prxfuminir 
quis fc occidiiTc alia dc caufa, qua cufciccia criminis 
per cu pcrpcuaciivbi dc aliquo criminc non crat ad- 
huc accufatus, ncc pro co captus vcl alio modo prx- 
uccu$,fccundfi Bar.ind.l.fi.dchisquimor. ftbicufci. 
vbi dicit, Q) ctia ft quis poft przuctionc fc occidei it, 
polTcnt hzrcdcs occili cu purgado,& bona cofcrua- 
do^bart (j> alia dccaufi fe occidcrit,qua timorcpoe 
nx ^ptcrcrimc fimilc infcrcdz. quod cft notadum. 

87 t Tcrtib fallit rcgula noftra,vbi tcftator morcrctur 
& oc^idtTCtur pcrfcntctia iudicis,iuxta illud EcclcC 
xxiii j. Tcftimcntu huius mundi mortc morictur. Et 
notitcr dico pcr fentcntia iudicis, cu ncmini priuato 
liccatetia dclinqtictcs occidcrc,iuxuiIlud ludxuru 
dicc ntiu.nobis nu licctintcrficcrcqucnqua, fcd foli 
iudici hoc pcrmittitur:quia vindi^a priuata, quanuis 
fuaquis vclfuoru profcquaturiniuria,cft intcrdida. 
Etli quisproiniuria prztcriu fccus faccrct, animi 
modcratione carcrct,& grauitcr pcccarct : ncc tefta- 
montu occifi inHrnuret tali monc,fed colirmarctur. 

88 u iudicc profcftb cft pctcda vltio. t Vt excpto tra- 
didit nobis Marcut Bibulus modcratifsimus Roma- 



nus , qui proprioru filioru necc vindicare rccufauit« 
cu ci occiforcs oblati fiiilTcnt.De quo Vale.Iib.iii j.ti. 
dc moJcratiunc animi,fic dicit : Qui Bibulus fcilicct 
cu in Syria morarct prouincia , duus c;];rcgi^ indoli* 
filios fuos .1 Gabinianis miliubus Acgypti occifos co 

f!nouit,quotu intcfcftorcsadcu vinfiosicgina , fci- 
icct Acjypii CU-opatra roifit, vt grauinimx cladi» 
yltionc arbitrio fuo cxigcrct. At illc oblato biificio^ 
quo nullu m.ii* iribuilugcti potcrai,do!orc modcra- 
tioni ccdcrc co.j>it, carnificclquc fanguinis fui ixita*/ 
doscueftit^io ad Clcopatrarcduci iunit: diccdo po- 
tcftatc huius vindiiflac no fua,fcd fcnatus ciTc dcbcrr. 
Hcc ibi,pro quofacittrx.ini. ^ iurifdidioni pr^cft, 
(fAc iurif.om.iudi.iii fulis crgo iudicibus pemiittitur 
vltio ctia ad mortc, qu^tcftamcu no fimiat,fcd irri- 
8i>tat. tpotL-ftcnim iudcxqucra occidcrcfincpcccato 
propicr cius publica authoritatcm,& rci fla^jitiu, fcu 
facinus,crimc autdcIidtu.Na quicquid agir indomi- 
ta cupiditas ad corrupcdu aiiimi'i,& corpus fuu^flagi 
tiu cft.Scd quicq lid agit, vt noccat altcri,facinu$cft, 
9^ Et hic funt duo :;encra oraniu pcccatoru. tScd fla- 
gitiafunt piiora,quz cu corrupcruntanimu ad fad» 
nora prolilitur. Sunt cnim flagitia in di<^is vcl cogi- 
tationibus, qu^cogitationesnopuniuturcomuniter 
ifto iurc fori.l.cogitationis pci:na.ff.dc pccn.Sed 6ci 
91 nora funtinfadis.tVndcilladicunturflagitiaafla- 
gitudo facerc quod fibi nocct,& ideo fibi nocet,qui« 
in furocofcicntizt.ilia flagitia puniuntur: vcl a fiagt 
tado corru5>icIam libidinis, quz ctii nocct ipfi cogi- 
tanti.fi cofcnfum a Jhibucrit,& pcr ipfum non ftctc- 
rit.Scd dicuntur facinora a (adi commill'o,quia facic 
pz quo J altcri nocct: taliquando camc facinus fonat in 
bona parij , & in bona fignificationc rationc iundi; 
quia dilccrnitur cx adiundo: vt qfi dicitur pulchnim 
Bcinus, aut przclarii facinus,vt plenc pcr Archid. in 
c.flagitia.xxxi j.q.vij.Facinus aute cotinct fub fc dcli- 
P5 du & crimc.tDcIittu cftquud comittitur cx animo 
dclinqucndi fcu n(Kcdi,vclquoticsnocetur fine ani- 
P4 mt^vt l.j.C.dcSicar. tCrimencft.quod animo & 
vo!utacc dclinqucdi comicticur , vcluti tiirtu fccudfi 
glo.l.j.Cfi aduer.dcii.potcft crgoiudex reuoccidcrc 
proptcrcrimc & facinus^iut alia iufta caufam, iuxt» 
illud Aurclij Aug.dclibcarbi.lib.j.homicidiu cft ho- 
tninc occidcrc.Potcft tn alius aliu aiiquado occiderc 
finc pcccato.Na & milcshoftc,& iudcx malcfadorc 
no obftatccrrorcaliquoru putatiu fub pr^ccptoillo 
no occidcs,dc quodixi fuprain prgccdcri cafu fallc- 
dz in principio,occifione cuiufcfiq; hominisaia ma 
lcfadoris ciTc |phibita,vndc iudiccs & ofticialcs occi 
dcntcs rcosappcllat homicidas,(j>cftfaIfum.fccundd 
Tho.indiSotrafiatu dcdcccprfccptis.Etplcni*in 
i j .ij.q.lxxiii).an.ij.cucra quos dicit Aug.Quod Dcus 
qui iioc pr^vcptu dcdit,no fibi pcr hoc potiftatcocci 
dcJi abftulit," Dcut.xxxij.Ego occida,& viucrc&- 
ciam,& Gcner.ix.Qmcuno; cfliidcrii humanum fan- 
guinc, fiindaurfan;;uis illius. ludiccscrgo iiiriJicc 
occidcndo rcos,midato Dci occidi'it,qui lcgc ftatuit 
vt rci occid('r6tur,Moyfi diccn$:N6 pcrmittes malc^ 
ficos viucrc fupcr tcrra.& Pau. apoft.cap. xiij.Epift. 
aJ Roma.no finc caufa gladiu ponat iudcx:miniftcr 
cnim Dci cft, vindcx in ira ci q, malum agit:nam in- 
tell gitur illu J pi fccptu dc occidCcc hominc propria 
j>5 autlioricace,nu dc iudicc procuratc. tQui tfi pronus 
cffe no dcbit ad occifiotic,cu in ipfo pcxnaru capiu 
liu dcbcat cifcvlrimu rccti iudicis rcmcdiu.dcba em 
dcuios ad via rcuocarcnunc pcr minastcrrcdo, nuc 
vcrbcrando,nunc incarcerado, & aliislcuioribusrc- 
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mediisi iu cj» ad mortc propcrarc no dArt, nifi rum 
aliarcmcdia funt cofumpta.vt pcr lo.Fab.in I.j.C.dc 
lum.Trin.&in rub.infti.de pub.iud.dicit luftinianii 

ftrzclar^ dcm5ftrafle pcr (ituationc illius tii.in fi.vo 
u.doccclo iuucnes > in ipfo pcsnaru capitaliu dc- 
bct clTc vltimu iudicis rcmcdiii. Ht quia mors cft vc- 
nenum,quo<l vt plurimu rcpcritur in cauda partc cx- 
trcma animalis,& fic iudicium monisdobctcflc vlti- 
ptf roa intcntio iuditis. tAnticjuu cnim diuinx iuftitir, 
& propriu fcmpcr cxtirilTe facris mcmorat in litcris, 
rcuocarc peccatorcs ad vita via ac ordinc tripIici,vo 
clbusprj;conum& vatu, largitue quoqucbcncfica, 
flagcllo dcniq;,fiduo priora no corrigat-.Ethoc cUrc 
VlpianuscdixitinI.j.<F.Jciufti.& iur./.j. ibi,bonos 
non mctu potnaru.vcrum primioru quoq; cxhorta'' 
tionc-cfticcrc cupictcs &c. Dibct cnim iudcx fubic- 
ftis paterna cxhiocrc prouidctia.in auch.dc ma.prin. 
^ .frftinabis. Et dokrc, & quafi inuitut trahi ad pcr- 
97 nas.tNam fi plorictur in mortc hominis,ficut aliqui 
£iciunt,homicidacft.c.miIcs,& c.cum miniftcr.xxiij. 
q.v. Alia» mcretur percuricdo incorri j;ibilicer,dc ifto 
iuftitii tepcramcnto in rcdo iudicc rcquifito diuinc 
admodum loquitur m»gnu$ illc Grrg. tn iii). parte. 
icx.lib.Moraliu c.xj.Omnis, inquit, qui reac iuHicat 
ftatcra in manu geftat,in vtroq; pcnroiuftitia,& mi- 
fcricordiam ponat. Scd pcr iuftitiam rcHdit poccati 
fcntcntiam, pcr mifcrii ordia pcccati tcpcrat pccna, 
vt iufto libramincquidi pcr xciuitatc corriqat.quac- 
dam vcro pcr mifiricordia indul|{oat. Q;»i Dci iufti- 
tiam oculis fuis prarponit fcmpcr timrns & trcmcs in 98 
omni ncgoriorormidat, nedciuftirixtramitedcuias 
cadai.Etvndc noniuftificlbitur, inde protinuscon* 
dcnctur.difciplina cnim fine mifccor Jia muhum dc- 
ftituitur.fi vna fincaUcra tcneatur.Vndc circa fubdi- 
tos tncfle dcbct iudtcibus , & iuftc confulcns mifcri- 
coidia, & pi^ fubucnies difciplina.Hinc cft,t|» fcmi- 
uiuiillius vulneribus , qui aSimaritano in ftabulunl ^ 
duduscft,Luc.x.adhibctur vinu & olcu.vt p.rvinu 
niordcatiir vulncra,per oleu foucatur quaterius vnuf 
quifq;,qui fanadis vulnrrib' prareft in vino moi funt 
diftriOTonis adhibcat.in olco molliric pictatis.Pcr vi 
nu mundaturputrida,peroIcu fananda fo^ictur. Mi- 
fccda eft crgo Icnitas cu fcucrit ue, & ficied u quod- 
da cx vtraq; tcmperameniu,vt nequc nlulta afperiu- 
tcexulccrcnturfubdiri,nequcnimia benignitatcfol-' 
natur.Qupd & illatabcrnaculi arca fignat,inqua cu 
tabulis virga fimul & manna cft, clarc d m6ftras,cp 
vbtqucin iudicc cft virga diftriftionis.fic & manni 
duIcedinis.Hoc ctia cognofcens rox R;^u,& cximi* 
prophctaru Dauid Pfar.xxij.Virga,inquit,tua,& ba- 
culus tuus ipfa mc confolati funt : quia virga a dno 
perculfus fuit.baculo fuftcntatus.Sit crgo in iu Jice di 
ftriftio iuftiui.qu^fcriat.Sit & cCifolatiobacuIi^qu^ 
fuftctct. Sit itaq; amor, fcd no cmoIlic$.Sit rigor,fed 
non exafpcrans.Sit zclus fcilicetiuftitii.fcdnon im- 
modcratc fruicns.fit pictas.fcd non plufquam expe- 
diatparans. Inrogiminccrgo dcbct vtruque iudex 
mifccrcvt nec difciplina; dcfit mifvricordia, nec mi- 
fericordiz difcipIina.Hxc illc.Ec ad cpifcopiim Co- 
ftantinopolitanu idcm ait Grargo.QuiJ autc dc cpi- 
fcopi», q«i vcrbcribus tucri volunt canones , dicam? 
Brnc cntm nouit fratcrnitas vcftra, paftores entm fii- 
fti fumus,no pcrculTorcs.Vndc Apoftol* prf dicator 
«»reeiu$,argue,inquir,obfccr3, incrcpa in omni pa- 
licntia & doarina.xlv.dift.per totu.Et 6 igitur itidi- 
ccs (inquit lacobus) magni clemcnria veftris iudiciic 
ifsifltriccm facitc-.his indulgcre acquicfcaus , quorura 



conditio vcftra cft, qnib* ctia fimili S fier! pbtcftis>fi 
voi fublimat fortuna, naturam quxfo propriam non 
ncgligatis. Mcmcntotc vos cuptrc Dcum proptdum 
iu^icc habcrc &c. Hodie proh dolor cui iofius quintl 
oportcat funt iudiccs dwlidorum tcmcrarij inquifito* 
rcs.Qu[ vrina diuum audirent Bcrnardum in cdnri(^o 
ru fermonibu$.Cauc,inquit,cne alicng c6fi.-ruarionis 
aut curiofus cxplorator, aut tenieririusiudcx, ctia & 
perperam aftu quid dcprchcdis.Ncc fic iudices pro- 
ximu,magisautcexcafa.Excufa inti.'ntionem,fi opui 
non potcs.Puta ignoranria.putafurreprioncm, puta 
cafum:qui fi omnino otnai dlfitmilitudinc rei ccrti" 
tudorecufat. SuadcnihilominuS ipfc tibi , & dicito 
apud temctipfurn^vchctncs fuit nimis tcnurio. 
dc me illa fcciflct fi in me adccpilTct fimiliter potcfta 
tcm? Prxtcn a ncmo fcrmc ta porr^ inutilis cft , qui 
.lliquatulabonititc noprarftct: neq; quifpiatafum~ 
mjc & confummati vinutis,qui finccxccprionelau- 
dari poflitad vngae.Idco iisprxcipuc inciulgendura 
cft,quiba$ad. ftfyncera veniam pctcndo humilitasi 
Vt pulclirc cecinit O jidiusad Ca:f»rcro,fic diccns: 

/iu prtcor txtmfUf tMtmc frrttjfimt Ctftr 
FiMtah ingttuo mtSicrira mt». 

/fr» quidtm !*/?.< tft^ic mt mtrm^tntg*ho, 

Std mfiftccdlftm ^Hid Im conctdertfojftsf 
tAlMtriim vtnitc ftrs tfhi nofhrM dtdst. 

Si ^Houts peccjtftt homintf f»d fulminA mittat 
/Hntrtr,exiguo ttmpon mtrmis tnt & c. 
Quafi vclit, rp iutliua finemifericordia tuftitianoit 
cft.imo fcueriratis fpccic geri^ tTiic igitur punicn- 
dafuntdclifta,vbi fpc$c6t|crfionis nulla habctur.In 
quorum punitione nlifcricordia ctia cxcrcaur : quad 
cnim illaiuftiria inimica bonitas nalparc crimino- 
fos& vulncracoru vfq; in dicm iudicij incurata fcr- 
uarc. c.fi quis diaconus.I.dift. imo 'md;t qui crimen 
repertu no vindicac, tcgcrc vt confcius criinina fcfti- 
nat.l.ii.C.dc c5mcr.& mer.tNon enim potcft iudcx 
maiu$ bonu otfcrrcDco, quaiufticiam faccrcdccri- 
minofis:nrc pinguior ti(flima poteft madari , quam 
Ivomo iniquus , vt dicit Scneca in tragced. fccunduni 
Pau.in l.nrmo dcinccps.C.dc cpif.audi.facit tcx Jn c. 
nechis./.ilIudquoq5.xv}.q.j.Nec olimGalli (Cz(a- 
re in fuijcometariis dcbcUo Gallico lib.v j.rcfcrctc) 
alia gratidra diis immortalibus cflc arbitrabantur, 
qua fupplicia coru , qui in latrocinio aut aliqua alia 
noxa crant deprchcnli: imh tantu$ ( vt ibi dicitur)crat 
inFrancia iuftiria; zclus: (}> citmcius gencriscopia 
dcficcrct, ctiam ad innoccnciu fupplicia dcos maio- 
ru puniuonc placare cupiemes dcfccndcbit^malc ta- 
mcn in hoc intclligcmcs rarionem I. prouinciaru.C. 
dc fcr.citm multo fanctius fit facinus noccniis impu- 
n'tu relinquercqua innoccntcm condcmnare. I. ab- 
fcnte.ff.dc pce.Etfolos noccntcstenercdebct vindi- 
fta.!.fancimu$.allcg.htc. Tanta etiam cotincntia vi- 
xcruntRomani prifcistcmporibus, vtnummos cx- 
ccflus punirent,qui vtdiciturin placuit.inlbtut.de 
obligl.cx delido.excufari potcrant, & fine fc indalo 
rcipub.difsimulari.ln quo eos Valcri* laudat lib.viij. 
tit.dc priuatis iudiciis. Multus inquit fcrmo co criam 
iudicio manauit , in quo quidam fiirti damnatus cft» 
qui cquo cuius vfus illi vfq; Ariciam i Roma dcccirt 
millibus pafluumdiftantc commodatus fiicratvltc- 
riorcciusmunicipij cliuovcdus eflct- Quidaliud 
hoc loci qua verccudia illius feculi lau Jemu», in quo 
ta minuri i pudore cxcdTus puniebatur?Qmnimo ex 
dcliSo alieno , puti fcrui vd anctllz in dominu agi-« 
tur, vt fakcm pro noxa cu perdat,infti.de noaa.afirio 
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per totu. Etquod acriuscft , fi mcuanimal damnum 
cLderit contra nitur.im fui pcncri$,tencor dc paupc 
rie,inftit.ri quadru.pjupcr.fc.dicit.per totum.licct in 
biuto non cadatanimusdclinqucili-.quia aliquacul- 
p 1 domino animalis imputatur, qui ncgligcntcr ani- 
mal cu(lodtuit.Ad..-c> c]> (i canis mtus comeditcamcs 
tuas.tcncoraftionc Ttil.dcpaupericlicctcotranatu- 
ram fuamcanisnondeliqueritrcum fatis litdcnatura 
canjs comcdcre carncs : tamcn tcncor. Qnia ficut in 
a.Tionc lc^is Aquilij confideratut cuIp.T hominis,ita 
iu hic adionc dc paupcric culpa animalis, talis fcili- 
crc»quxcadc-rcpoteftineo.Ex quodicit loa.Fab.in 
jF.i.allcg.ito.tiLn quadrupes.PauI.FcIi.dicit eo tuc 
tcncbor, vbi canis frc;:;it vas aut ciftam vbi crant car- 
ncs, vcl fortc tcrruit cuftodcm r-rocitcr rodendo, vcl 
fortc eucrtitollam bullicntc,vbi eraut carncs.fccu$ Ci 
canis rcpcrit carnem fine cu(\odc in loco patcti.quia 
tunc non tcncbor propte r culpam tui in ncgligcntcr 
cuflodiendo carncs. Plus dico , cp etiam crimina pu- 
nicnda funt,IicctCifualiti.rbonusc(Fedu$rcipub.fc- 
q'ierc-tur,fccunJu Pctr.dc Anch.in rcpc.c.j.dcc6ftit. 
vbi dicit fi ingrdlus domjm alicuius dc noSc, fcri 
niufurriputtiin quo crantlitcr^prodittonisciuitatis: 
hoc patefawlo non cuitat parnain furti,quia intentio- 
nem hibuit furandi. Vndcfortuna quie fclix fiiitci- 
uitati non dcbct attcndi,fcd folus animus.Idco (i oc- 
cidercm volcntc prodcrc ciu't3tc,n6 conftdcrans bo 
num publicii.fcd proptiap.-ifsionc,mortcpunicndus 
cflcm acli alium occidiflcm. fcciisli intcntio furantis 
3utoccidi.-nti$ dlct hoc facerc.vt rtip.prodclTct^vt fc- 
cit Cn.-us Flauius, qui libru Icgumdc fccrcto fubtra- 
xit,& pop.Rom.tradidit pro bono publico Icgendii, 
ob quod tribun* plcbis crcatus cft.I.i j.^ .poftca. lF.de 
orig.ior.quia no «pptc-r fuum Iucru,fed vt rcipu.pro- 
dcUctihoc fv.cit.Vnlw-ati$ Fcly.in c.j.vIti.col.vcr(]C. & 
illum tcx.amplia.dcprjefumpt. Qupd eft notandum 
pro iudicibus, vtdiligentcs fttnad cxtirpandu male 
»oofii<5tores.Indc vidcm^.tcj» capi potcft afinuscuiufli- 
bt t dc populo aut curru^ pro poitando malcfjAorc 
ad furcam cudcmnatum,(ccundu Bart. pcr illum cex. 
in l.iubcmus nullam.C.de fac.fan.ccclc.BaId.& Sali. 
in I.R.fT.dc pigno.ad.in quo bcatus fuit Simon Cyrc 
ncus ,quc dc villa vcnicntc cxcuntcs militcsinucuc- 
runt,&angariauerunt,vttoIIerctcruce Icfu.ciimin- 
iuflc duceretur ad fuppliciil. Mn.xxvij.& Marci xv. 
Imo conllitui potcd dc publico falarium,ac przmiii 
ci, qui malefacientcm cepcrit,& iudici prxfentauerit 
punicndum.l.ciim Nauarchorii. in (i. vbi Bar,& lo. 



contra natura.vt pulchrc dicit Bal.in c.fupf r hoc. in 
fi.<k renun.prohoc eft tcx.in I.vt vim. in ii.lf.dciuIH. 
& iurc.& clarior in l.probrii.If.dc vcrb.fign.Qupnia 
vt ait.Scncca lib.iiij.dc bcnc(icio, hominc non faciut 
vngijcs,ncquc dctcs tcrribilcs,fcd nudus datus eft, vq 
nulli videatut inimicus.Et Boctiuslib.iij.dcconfola. 
profa.ij.InfeTt3,inquit,cft naturalitcrmcntibus homi 
num vtri fummiqu c boni cupi Jltas.fubiii^cs lib.iiij. 
Et qui vimitc dcdrti homo cftc dc(init,cum in diui- 
namconJtionc tr.infirc no pofsir, vcrtitur in bclul. 
& Tullius Iib.P.'raiIoxoru:Tu ciun tibi fiuc dca fiuc 
maier (vt ita dica}rcx omniu natura dcdctit animom 
quo nihll cft prx(bntiu$,ncquc diuiniu$:fic teipfum 
abiicic$,atquc proftcrncs.vt nihil intcrtc& quadru- 
pcdc pute$ intcrcflc?Qiiid cnim (inquit Valc.libJx.) 
vitiis fcrdius, quidttiaJamnollus , quibus virtus at- 
tcritur, vidoriat langucfcut , fopita gloria in infamia 
conucrtitur,animiquc paritcr & corporis vircs cxpa- 
gnantutPCiim Igitur quilibct dicat homincm fc vclle 
rorc,curpcrdcli<^a ficithomo, vt beftii coparctut? 
Nunquid Lycaoncm Arcliadixregcaducnas,& fub- 
ditos dcprxdantcm ac Dco loui dc fanguinolcnta 
cxdc, & rapina cibum offcrcntc,thaIamociu$ flam- 
maconfumpto rabidum fuiflc transformatuminlu- 
pum fingit Ouidius primo Mctamorph. 

EgoAfuiiattvineUctfUamd 
Jn deminMm dignti tMertt tiSn penMcs. 
TtrntMfffifi4fft,naiikfqJiUnitM rnru 
£xHlHLu frHjh^(^,lo<jHt cenMHT^h tpfo 

CoOigit tJ ralntmfoUtd^^ aipidtnt cddit 
V titHrtn pecudtj. dr nnnc tfHoc^fan^Hme guuUt. 
I n pdoj nhtHnt vtflts tinUHrA Uctrti, 
falMpm.^ vtteritftrHsttvtfhgMformuSiC. 
Etiam loluxuriatain vaccailicoconucrfa fingituri 
fccundu cundc Ouid.in j.Mcta.Pcior cft enim quam 
bcftia malus homo, & plm noccl, fccundii Philofo, 
vij.Ethic.& j.PoIit. Sic Nabuchodonoforin bcluam 
jpptcrpcccatu a c3tholici$c6ucrfu$Icgitur,DanieIis 
iiij.Sunt cnim dclinqucntes vcluti pccora coira ni- 
luri agcntc.s,vt animalia bruta in auth.dc inccft.nup. 
colla. ij. Qupd fatis dcmonftrat Pfalmifta pfal.xxxj. 
NoHtc ficri firutcquus& muIu$,quib*non cftintel- 
lcaui.Et fcquit : Multa flagtlla pcccatoris &c. id eft 
multx pcen^ ci infligutur.His crgo homo,n6 bcftia: 
no te volupta$ vniushori feruu faciatrci vilifsimx^ 
inquii loan.Fab.vbi s.AitctiamBal.in c.j.dc lite pc- 
dcntc, cj, influcntia aftroru no cxcufat dtliifta rcorij, 
nifi toliat fcnfum intcHcftus : quia lcriptum cft : Sa- 



dcPlat.pcriIhimtcxt.C.ncquislibcrinuitusaaumioipicnsdominabitura(hi$.t Nam pcenasob maicfi- 



rcipublicfgcrcrecogaturJib.xj.nifi clfct vilispcrfo 
na,quia cogi poir.tfccundil Bald.in d.I.fi.& Chrifto 
phorum Porcii inftit.de his qui funt fui vcl <Ii«n.iur. 
loi t la Jcx entm qui malos pcrcutit , in eo c)> mali funt, 
miniftcr Dci elt.proutdicit illcbarbatu$ Fiicronym. 
fupcr Ezcchi^' I. lib.iiij.Et idc fupcr Hicrcmia. homi- 
cidas,inquit,facriIegos,vcncnarios punirc,n6 cftcf- 
fufio fanguinis.fcd Icguin miniftcrium, & fuper Efii. 
dicit:N6eftcruJcIis,qui cruJ^IcsiuguIac:fcd crude- 
lis idco vocatur, quiacrudclis paticntibustlTc vidc- 
tur. Natn fufpcnfus latropatibulo crudclcm fcmpcr 
iudicem putat. Nam pefsimus quifquc afpcrrimc rc- 
ftoicin pacitur , vt dicttur in cpiftola j. ad Cxfarc fc- 
n^m Jc rcpub.contra illud Caconis: 

Qjiod mtrue pMtrit pdtitnttr ftrre mtmtnto. 
Dc quo ctijm pknc xxiij.q.v.pcrtotum.Tame nulla 
niaior^quiusin natura,qui homincm cxtcrminarc 
criminoiii,qui homo no cic* fcd bcllua, qux fc armat 



cia lui & folui magna ratio fuader. I. fi rco.in fi. £de 
fideiuf.Ciim publicc intcrfitcrimina ptiniriJ.ita vul- 
ncrnus.tf.ad lcg.Aquil.vt pnena vnius metus fit mul- 
toru.l.j.Cad I.IuI.rcpctun.& ne pcr impunitatem att 
daces fiant,qui mali (^erant ncquiorcs. c. vt fimx.dc 
fcn.cxcom.Vndc Auguftinu$ dcciuitatcdci.Non cft 
incjuit.innoccntix , id cft boni viri parcendo finnc, 
vt in malum grauius incidatur. Pcrrinttcrgo ad in- 
noccntix ofiicium non foliincmini malum infcrre, 
verum aiam cohibcre a percato,vcI punirc pcccate, 
vtautipfcqui priu$odiohabcb.itur,corricaturcxpc- 
rimcnto,aut alij tcrrcantur cxemplo. Namqui vitiis 
nutiicndis parcit & (auct,pcccatore nutrit, & bonos 
inficit:quia impunitas aliquorum plurcsalios morti 
tradit : & cxitio multos tradit , qiii libcrat multorum 
cxitiacogitatem:& quicum fupplicio afficit, omncs 
faluos facit,in auth.dc ma.prin.JJ.homicidia.vbi bo- 
na glo.in ycrbo fupplicium. £t idcm Auguft.co.l.dc 

ciuita. 



I 



Mortuo itaque Teftatore. I; 



88 



' cmita.D:i.xix.cap.xwij.clrcafinc. Pminct>mquit,ad 
innocctis ofticium no folum ncmini malum inttrrcj 
vcrum ctiim cohibcre ik pcccato vcl punirj pcccatu, 
vt aut ipfc qui plcditur corripaturcxpcrimcnto , ajt 
ali j tcrreantur ixcmplo. Mali profcfto horoincs , vt 
inquic Batd.in l.Carstus.ff.dc fcntc.cxpclli d>:bcnt ab 
omni honorc,quia fcruiunt di3bolot& func fine con 
fcicntin:boni vcro diligi dcbcnt , quia Dcus cosdili- 
^oj gii»& fcmpcr vincunt. Et tmaius in rcpub. faccrc no 
potcfl ipfc iudcx ctiam pro booo dclinqucntium, 
quam non punitioncm difsimulare pcccatoru, fcd in 
primordiisoccurrcrc ncc parccre, iuxta illud ij. Ma- 



vj. Francorum rctjis rcprchcnfus vaidcfuit fie emcn- 
datuj pr^ politus Pjrificf.qui dc nodc duos patibulo 
fufpcndcrat fcholarcs.Dc quo Gagui. lib jx. cap. iij. 
Quo inquit tcmporc duos cx fchola Parifiaca fchola- 
fticos prof tcr czdc a fc faftacum Gulid.Tignocil- 
lus Parifian' pr^ fcs ad patibulu noftc appofitos ftri- 
gulari iuffflffet.nc fi fcgniusfcciirct,homicida: liberl- 
rcntur,coadlu$ cft fchola apud iudiccs fua iij;nomini2 
prrfcqucntc fcholaflicos patibulo dcpofitos ofculo 
mortuis cxhibito,&: Icdicx impofitos ccclr fiz rcfti- 
tucrc , aurigancc carnifice, qui equo infidcns lincam 
inftarfaccrdotis vcflc inducrat. Eoru fcholafiicoru 



chab.vj.Etenim multotemporenon fincrc pcccaio» ctiamnuncfcpulchruinporncudtui Maturini Pari- 
ribus cx fentcntia «gcTC, fcd ftatim vltioncsadhibcrc 'Oj ficnf.cum epigrammata: vifitur. t In criminibusc- 
lo^magnibcncficijcftindicium. tPrartercaomnis qui nim punirndis iudcx cflic dcbct confomiis Icgibus, 



quat appcllantnr incxorabilcs in l.fi.C.dc tabula.lib. 
x.c&tra quaru authoricate & difpofirioncm non licct 
effundcrc prcccs:quia funt rcs furdar & collit; s, qu« 
nonmoucntur prccibiu,quincuilibct mcrcntidcnt 
prarmia,8:demercntifupplicia.I.j.ff. dc iufti. & iure. 
fccun.Io.dc Pla.in d.I.fi.Ex quo illc Grxcus Solon e 
fcptcm fapicntibus vnus putauit rcmpublica duabus 
rcbus contincri , fcilicct przmio & poena , vt hinc 
boni ad virtutcs inuitcntur:quia gloria maximc homi 
ncsad vinutcmconcitat , iuxta illud Ouidij : UncU- 
tJjj virttu Crtfcit, & immtnfitn ilma cttleMr hahttt 
lUinc , fcilicct p..rpuL'nam mali i tlagitiisarccantur, 
ctiam pocna motiis fi dcbcatur. dc quo Horacius ia 
epiftola ad Quincum: Oderunt pcccarc mali formi- 
dinc poeni.Videatis gl.in ].].$ .j.ft'.dc iuftitia & iure. 
pcsnitcci rcmu.ci ciariusm cap.qmu crj;o.xxiij. wot Etmaximc dibcntiudiccs occidcrc illos.qui enor- 
q.v.fccunduPanor.ind.csp.cx prtc.lcij.de fcputtu. miacdmifcruntdcIiSa,quorum caiamiiatc iHachri- 



iuftc iudic3t,quanui$ dclinqucntcm occidcndo, dici 
tur cum eo faccrc mifcricoidiam in i'0,tj> intcr H Jgel- 
laadpocnitentiacu inuitat.&amaioribus pcccuis 
in fiiturucommitttndistu pr«fcruai,pro quibus for- 
tc .Ttcmalitcr puniretur:& pcccato fanc imponit , fc- 
cudu gt.in c.omnis qui iu(te.xlv.dift.8£ hoc t il quod 
Catilina inij.rcfponfioncad inuciiiiua Ciccronisdi- 
cebat.Summa,inquit, cft roifcricordia in parricidam 
fubitu fuppliciuanim3ducrtcrc:qui.i vtdixi.ispccca 
tis fuis finc ponit,& dc pcrparato f itisiit: & fi pceni 
tcat , talii pcena monis , fi cft fuftictcns pro dcliclo 
prodcft,vtin alio fcculoamplius non puniatur pro 
eode dclifto. Ciim Dcus non iudicct bis in idipfum» 
Imo Grzci ncc dcnegant ci facramcnu ecclcfix,ncc 
fcpulturam ecla folcnncm.cap. fi. xiij.q.ii.& in dc.j. 
dcpa:nitc.& rcmif.& clariusin cap.quio crgo.xxiij. l 



105 TScpulturz tamc tradi no poffunt finc pcrmifsionc 
principis cui cft confiicatu cadaucr.I.fi.ft.dc cada.pu 
ni.quod fuit patctcr in Chrifti pafsione fcruatu: quia 
lolephab Arimathia nobilisdccurio pctiita Pilato, 
qui vice principis fangcbatur,corpus Icfu pcdens in 
patibalo,ncc tradi pofiunt mcdicis ad anathomia (a- 
cicnd.a.quod Bar.ibi rclinquit cogicandu.ind.I.fi.Et 
licctpuniti pcr iufticiam pcrddc omnia polirica quo 
ad honorc$,vica & bona: camc in foro cofcicntix nu 



marinon dcbcnt.l. obfcruandu.ff.de ofh.przfi.Ctim 
enim talcs dimittuntur ncc puniutur , publicum gau-» 
dium & Iztiria turbatur,vt dd.ncmo. vbi Bald.in iij. 
nocabili.C.dccpif.iud.EtiraDeiin nos prouocaturi 
a quo pcr dclictorum puniuoncm vcnia fpcratur , ac 
popuh incQlumita$procur:itur,vt d.I.pruuinciarum< 
C.de fcriis.przfcrtim quando affucti delinqucre pu- 
niuntur,qui vcloci cxccuuonc a tcrrr» funt cxtermi- 
nadi.ncc gaudct vcnia Pafchali,vt d.l.ncmo.pcrquc 



J06 pcrduntdiuina ad faluicm animx necciraria. t Et tcx.dicitibi Gulicl.dc Cun.quc fequiturBjld. Quod 
polfct lanta cffc contritio in eo,qui iuftc pro dclifio l" t qui geminat dcliiftum , fpcrarc non dcbct vcniam. 
occiditur, (j>morsintotu fatisfaccrctpro'p''o.vndc Adc6,c}> non valct indultum principis fupcr condc- 
Hicronyra. Cluiftusin paradifumdc crucclatronc nirioncfcucnda,nifi fiatmcriodcprima: quia vide- 
tulit,& homicidij poL'n.imfccit martyriu. dcpcrnit- li*tur furrcpticium.tldcoqui fcmcl habuic gratiam de 
dift.j.c.importuna.Qu;?: omnia arguunt iudicc folici vno homicidio^quod c6mifcrat,dcinde pro fecundo 
tum cfie in punirione dclidorum.Prztcrca cx impu- homicidio vulc gratiam impctrarc , dcbet in hac fc- 
nitatc maior nafccrctur pcccandi liccntia : ob quod 



Tlato diccrcfolituscratncraincm pruJctcm punirc, 
JO7 quia pcccatu cft,fcd nc peccetur in pofteru. t Idco 
licctbonusiudex primb paccm traftarcdcbcat intcr 
litigantcs.c.ftudcndum.xc.dift.Tamcn vbi a^tur cri 
minalitcrad pu:na,nondcbctpartcs ad concordiam 
reduccrc,nc faciat prziudicium Gfco. Prztcrca quia 
expcdit pcccata noccntum eHc vt no.I.cum qui.tf.dc 
iniur.fccuduglo.in didocap.ftudcndu. qua fequitur 
Io.dc Plain niiribus.dc agri.& ccfi.lib.x. j.C.& vt no- 
ta riant,& in touus populi cxcmplum punitio corum 
ccdacficridcbct cxccurio palam & publicc,ac dc die 
& non nodurnotcporc: alias przfumcretur contra 
iudicc:quiaqui malc agit,oditlucc,Ioa.iij.c.c6ruluit 
dcoffi. dcIcg.Hos profciftb qui ad fiippticiu ducun- 
tur, fcqoi folet populi muUitudo , & maxim^ pueri, 
qui vt a tallbus caueant malcficiis vcrbcrari folcnt fc- 
cundu gl.in l.adduitos.C.dc cpifc.aud.& dc dic ficri 
ZoS dcbct exccurio , & publicc. t Vndctcmporc Caroli 



cunda menrioncm facerc dc prima, fecudum Guliel. 
ibi:indcdicit Barba. in cap. fupcr litcris.dc rcfcript. 
viJillc Booonizqucndj dccapitari,qui in ij.cacucrat 
primam grariaadem lafon in 1. prxfcripta. in fi. Cfi 
cotra ius vcl vril.publi.facit oprime.cap.ij.de fil.prcf 
by.lib,vj. Pariccr li quis dciinqucTec,eo quia f. it rcgc 
vcl principc de proximo venturu,qui cofucuit faltcm 
in primo aducntu omnia dclida remictcrc , & delin- 
qucntes captosclargirc,vcl fcicbatpaccm intcr prin- 
cipcs dc proximo promulgandam, cuius obccnra rc' 
mitccnda funcdamna hincindc & dclida pcrpctrau: 
noncoprchcndcrcturtalis fub dida gcncrali aboli.* 
rioncquia nacura ^quum cft cum non dfe impunitu, 
qui hac fpc audacior faSus cft.1. j.^ . j. ff. fi quis tcft* 
libcr cllc iuflusfucrit. quod facit conira plurcs gen- 
tcs armorum guerrz FrancizjVt dicic Mafuc.titul.dc 
priuil.inprinci.Ecconcraillos, qui dclinquunt fpe 
rcmilsionis & aboliuonis confequcndx : quonijm 
abolitio poficA obtcnu non prodcft cis , nili de hcxS 
. " mcniict 



Repe.cap.Raynu.Gul.Bcnedidi. 



mcncionrm in ca fcccrint , 8f princcps cis remircrit. 
lij t Ciim cJc qiialibct qualiticc dclidum apgrauantc 
fit mcnrio ficnda inconfcnionc sd fmcs cbrincndx 
vcn!Jc,pcr tcx.in d.I.j.J .j.qucra Barr. ibi notat contra 
prifcftam vrbis Romz, qui coronat impgratorc, & 
impfr.itordc cofurtudinc fatisfaclt omnibui fuiscrc 
ditoribiis.Vndc ciim pr^fcdus fcntit aducntu prtnci- 
pisaud2cior(ifitusmnltadi.bita cotrahit fpclibcra- ' 
rionis fiedx a principc: idco a tnlibui dcbius libcrari 
non dcbL t. Ncc illca pccna dcliSi vv.1 carccrcqat 
fcien» principcm vcnturum , cuiusaducntu rci Jibe- 
rantur,dcliquit,vcliamdcliqucrat, &: vt libcrarctur 
in carccrc fc pofuic. Etidem dicit contra cos,qui fub 
fpc pacis nc*ndx dclinquunt,vt no confcquantur im- 
ii^ munitatem , facitc.rclatum.de fcntenxxcom. t vbi 
fcruus .itrocitcr percuricns clcricu ca intcntionc , vt 
vadat Romam pro abfolutione , qua occafionc libc- 
rctur a fcruitutc & potcftatc domini, non rcportabic 
ilfam commoditatCjVtirctcncjturRomam : fcdfub 
poteftatc domini rcmancs ab cpifi opo potcft abfol- 
«i:6ctt diiflum Ange.in I.isqui huius.ff. (^uibo.ccdc. 
I ij pof.diccntis: trp cotrahcns plura dcbita (ub fpc g» li- 
iHTabitur ccdcndo bon!s,n6 libcrahitiir ccfiionc bo ■ 
norum,fi hoc app3rc3t.VidcarisFcljrJnc.fi.dcccUi. 
lit tcmporc quo andiebam lcgcs, vidi quoidam dcca 
pttari Tolofx,qui fub fpe & cofidcnria habcndi gra- 
tiam a rcgc,hominc occidcrat: & dc hoc antc dclidu 
fc icdaurratic^ cum occidcra, quia pro dcccra fcucis 
graria habcra, in qua hoc ticuit , cx quotanqua fur- 
Ii6 rc-'riria ci non profliit. t Cum prauius fit pcccatum 
fub confidcnri? vcnix pcrpctracum , vi patct cx prx- 
diftis.Vndcco no obftatcpcr iudiccm taliseil occi- 
(icndus,ctiam fi Hacutum pccna corporalora conucr- 
tcrct in pccuniariam : quii locum nonhabcrcC«nifi 
in fcracl dcIinqucntc.Ci;i vcniadebctur.l.omncs.vbi 
Bar.Cdc dclatoribus.Iib.x.quia hum.inii cl\ pcccarc 
& diabolicu pcrfcucrarc.l.alia caufa.C.dc hisquibui 
vtindic;.Idcodclici3rcitcr.iu non veniunt incopo- 
firioncpriuilcgio Ibcuci. Imuinprxfenri rcgnoper 
erdinacioncm rcgi.im prohil>ftur quibufcunq; iuJi- 
cibus rcgiis& rc-^Soribiis inKrioribusrcciprrccrimii 
nofosad compofiiioncm fub pccna priuacionisiurir. 
dit5tionis,fcd puniri di.bcnt poena dclicli: & iti ordi- 
nauicCarolus hlius loannis Francorumrcgis, anno 
dominiM.ccclvj. cunc regnum inabfcnria pacrisrc- . 
gcns. ( Additio.) Qnim ordinarioncm pofuit domi. 
Aufircrij inrit.dc accufa. H .u mcquo abiit aurtail- 
la ptima .?MS,qua: rc^a nrionc viucnsiudiceali(|uo 
non cgeb3t,cjuidi.liftapunirct,qux non crant. Cum 
homincs innocentcr viui rcnt , ideo aurea fuic dida» 
Itu aureum fcculum ab auro metalloruoa {yrcciofiffi- 
mo.QupfcculorcgnintcSaturno (vtex Ladintio 
habctur) omniumreru cratplcnatranquillicas: non 
furor fxuiebat armorum,non auaritii hominum flu- 
dibus coculVcrat vitom: & ccilantibus raflris inaran 
grauidas fi^ugcstcrra prorocbat. Otiofa eracacfccu- 
raviia mottalibus , ac finc viciditudinc tcmporis 
condnua verisgratiafrucbantur. Dequaxtnc mc- 
minit Boerius in j.deconfolationi.' ibi, Fclix nimium 
prior xcas contcnta fidclihus armis&c. Etparitcr 
Ouid.lih.)..MctimoTph.(Icdicfn.s: 
yim« pnmm fUM efrMnj , <fud vimUct mmBo 
Sfmttfui* fint Itj^t fidtm rtffnfn^ nlebat: 
'Paen.t metm^j iberdnt.nec verb* tmnantut fix» 
^tnltgtibMnntr, Hecfi4ppUx turhM ttmekM 711 
/ledicu tra fm :fed erant fne mdtce tMti, 
2^(MlU^mtndefprtterfM* lutmr* ntrtnt. 



tJengaltnnmtriftterntfneinilituvfit 
, McUu[tcMreper*gcbant9ii*gt»tts. 
Ipf* ijMijjimmMnu ra/hcijj intJtttj nec vBit 
SdMctJ vemeribHfptrft dabat oMmMttHiu. 
C*nttnti\jj aki^nMffecegetitecreMii 
A rhntett fattu mtdi tantit^fragd legebnnt 8cC. 
Dcindc fccundum fcculum fcu fccunda xtas, vt idcm 
Sicit Laftantius in argenceamab aurco colorc mi- 
grauic , ciim primum & jrflus ardenrior cceli & gra- 
uiorafrigora incubjicTc mortalibus: cunc mcdicata 
domorum tutiora fccreta fucruni: antca autin antris 
habitabant.aut incoltbant frufirtia fyluamm.Scmi- 
nactiam tunc primum fulciscocpcrc tomittrrc.Cum 
iam ccrrafolita hominibus dcncgtrct alimcnta. Dc 
hac fecund.i xtatc,quam Saturno aurci fcculi red^o- 
rc cceH arcc dciedo tcncu t luppitcr , mcminit idcm 
Ouid..ilIcgato Mctamorph.hb.j in hxc vcrba: 
PoffijMMm SitMmo tatebrrfi intannramtfft 
SMb laue mtpidtu erat.fMiq. argentea ptits, 
Anreodtttrior fHtitopTttupome 
l upptter antiijMt comrjxit tcmpora veru Scc. 
Tcniuin icculiim fucccliit xri. u argcr.toiam duriur, 
in quo CGcpcrunt homincs inucrccundius vhicrc. Na 
cupidicatchabc ndi auariria ctim pc rfidra exorta cft: 
indc marc pcruium fiiftum dum diuirix rcquiruntur. 
Tcrraquoq; antea cundiscommunis, limidbuster- 
minifq; difcrrta cft, &• in vcnis cius no foliim frumc 
taquxlita funt,fcd ctiammctalia inueiitacrepueiut. 
Q^aitum fcrnlum fetrcCi a ri^ore diftum cft , quod 
in tantam rabicm furoris crupit.vt omnia fcclera cu- 
piditariscxccllcrct. Nam vtipfe dicit Laaanrius , ab 
odiofa vita infanicnris auaritixcclTarionibusad par- 
ricidia vfque pcruentum cft.De quibus ambabu» vl- 
timis vhi fupra idcm merrrinit Ouidios. 
Tertia j-ejf iffam fucctjftt xnea protes 
Semor tngeniis. cr ad horridj premptter arma, 
JN an fcelerata tamen dt dun eff vltmta fcrrt: 
Protiniu irrnpttvenje prtoru tn tMum, 
Ornne ni fM.fuf^ tre piidor verilm^fdefjj. 
In <}MtrMm fMbiere loCMmf aMdtfq.dol{ijp 
Inftdiajjdrvu&amorfieleratiuhabendi. 
fela dabatftrenttsrnec odhMc btnt noHtrai tBo t 
NoMita.ijMt^diMfletaantin monttbm altit 
FlMQtbiu igattitmfMltaMert carini: 
NectantMm fegitts alimemacj^dtbitadiHit 
Pofctbttur humMs fdiiMm efr in vtfcera terra: 
fly"j3 rectndderat,fyg,:'fj^.uimouerat vmbHt 
.Iff^diMmMrcpes.imtamentamalerum. 
I.im.j.Kocenf ferrotj^ ntctntiiu aurMm 
Tredterat .frodiit btllMm, ifucd pugnat vtre^ 
SthgMtne.ljj minM crepttantta conattitarma. 
/'^iuitierexrapto.non heff^ts ab hojpitetutiu, 
NonfoceragenerefratrMm^MOijjgratta rara efi. 
Immtnet exttio vtrconiMgiiJOttmariti, 
iMrida tirribtlet mifcent aconita nouerca. 
Ftluu OMi diem patrtos tn^utrtt in amtes. 
fif/a tacetptetai.fsrwrgc eade madentes 
yittma calefiHmterrat y4jha.t rtltmjuit 8iC. 
Poftqua crgo in hac vltima xtatc aut ficulo fcrrco,m 
quo fumns viri i orta frit,& dclids quxcuquf,ncccfle 
fuit conJerc Iqjcs prxmia boni$& paenismalisindi 
cctcs,cuicapitalcs & mortis, vbiqualitasdebiri hxc 
fuadcrct.aciudiccscreatiaquib' iudiciu ctiacapiiis 
rcddcrctur:quod pcr antca incognicu fucrat.Ni tcftc 
Plinionaturalishiftoiix.lib.vij.cif.fin.tPrimumia- 
diciumcapiiis Athonisin Arcopago aiftu cft.quia nil 
xquius quacp pcccatupuniaturmont ,fi cam cxigit: 

ncc 
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nec confideratur folu mcbru , quod dcIi<5Hi comifit: 
qaii Ci hoc ciTct, rc(|u(rctur cp homicidiii autfurium 
Tcl aiiud dclidu cominum pcr manQ , no imputarct 
homioi ad culpa^fcd colidcTarctur manus, vt fcpara- 
ta acorporc. Idcinadultcriodfolu cofidcrcturmc- 
bru gcnitalc fcparatu a corporc. £t fic tot* homo no 
occidcrctur j)ptcrdcli(^u ab vno mcbro comiflum. 
Scd inquibulcuquedelidis punicndiscofidcraturto 
tushomo,& mcbruquod dcliquitcofidcraturprout 
cftolicjuid hominismotu avolutatc ipfius:& fic act' 
pcccati cxcrcitus pcraliquod mcbru putamanu vcl 
pcdc no cil voliitarius volutatc manus vcl pcciisifLd 



ris:qaia intcntio illJui c rat funrj.rtprodcfTctrcipub. 
& hoc intcndcba:.Scd in cafu noflro intcntio dclia- 
qucndscrat& animus cx toto ad danum altcrius & 
lucrum fuiipfius fccundu Fcli.in c.j.vlt'".col.vcrfic.& 
iflumtcx.ampiia.dcprzfump.Idco fi prodcrc volen- 
tem rcmpub.quis propria pafsione occidcrct,n6 con 
fidcrans nec aduertcnscxnoc bonii publicn vcnturu» 
monepunirctur,3cfi alium occidilIct.Et proptcr illi 
monc cfficercturcjuisintcflabilis. Puta quia proptcr 
dclidu fuitdanarus ad mottc naturalem. N.imtunc 
cfticiturintcflabilispcTfcntentiam. imotcflm ante» 
fadum pcrit &c irritatur, & tali mortc confirmatur. 



yoluntatc totius hominis,qui manu difpofuit, & mo quauis antc procclfum & inquifitionc criminalc coa 
uitad dclinqucdum.Ideo totushomopunitur,& oc- izi traipfum fbrmataruiirctcOdiium. tEtquod fortius 
cidit ^ dclicto pcr vnu mcbru cxccuto volutatc ho- cft pcriit talc teftm, licct mors induAa per fcntcntia 



ninismotuad hoc racicdii.Quiafola volutas&^po 
fitudiftinguuntmalcHciaanGmaleiiciis. I.quiiniu- 
rix.tf.dcfurt.+litindc videmus homii idia &c.Ttcra 
dclidapcr infintc tcl furiofum conxifla cllcimpuni- 
u proptcrdefeftu volutatisqua ipfc carct.Quia vnu 
fciiicetinfantc tueturinnocctia cofilij , quia .Tt.is illa 
quicquid vidct ifjnorat.l.j.C.dcfil.monc. Altcru vt - 
lofctliccc furiofumcxcufatinfclicitasfjti.I.inran$.fF. 
ad lcgc.Cor.dc fica.Ldiuus.fF.dc ofiic. prxfi.& in clc. 
fi furiofus.dc homicidio.Ide in dormictc, vt ibi:& e- 
tia in cbrio , qui cril voliltate carctmotus vini impc- 
tu,cu cbriaas mcntisexiliij inclucit.c.<icrapula. vbi 
Panoc.& castcri dc vi.& ho.cle. Or,domini fcire dc- 



rcaUtcr non fequatur: puta, quia tcftator poft fcntcn- 
tiam dc carccrc aufugit, vci in carcerr aliquo cafu na 
turalitcrdcccfsit,aliaf qua mcdio cxccutionisfcntcn- 
tix:vcl dii ad fuppliciii Juccrctur auihoritate priuata 
arreptus fuit pcr vim dc manibus fimilix. 1. qui vld- 
mo.& ibiBar.ff.de pcc.proquoeft tfx.inl.mulicrin 
opus falinarum.ff.de capti.& poftli.rcuer. Nam tales 
poft fentctia in eos prolata funtilico fcrui pcznx, & 
lic intcftabilcs quocunquc locorii vadant, ctia extrx 
territoriiiiudici$,fecundii Bil.in l.j.in vItim.q.C.de 
fij.TrL& fid.catho.& d.I.fi quis filio exhxrcdato.^. 
irritu.ff.deiniuft.rup.teft.vbi Ang.& Raph.& Imol. 
Facit gio.& quod not.Dod.in Auth.fcd hodie.Cde 



119 bctis , + iudcx dc-linqucd infcrrc potclttriplicemiii donanter vir.& vxo.tScntt ntia cth pcr quam adimi- 
niortc,fcilicctnaturalc,fpiritualc,& ciuiic , fccundil tur libcrtas,ciuitas,aut vita facit ilico damnatum intc 



gUn >,fi i|;itur.in Auth.dc cofang. & vtcrinisirairi- 
bus.coll.vj.Primb polcft infcrre naturilc,pcr qua fit 
animx & corpotis fcparadchquod niultis crudelc vi- 
dratur,cum mors ficvldmumterribilium.l.vltL f^.de 
pce.Scdratiopubliciimpcrij prxtorc nimisafperii 
cxtftim.iri non paiitur, imoficutfcinviris puniijdis 
fmcritas cxcrcuit, fic fc in frcminis quidc fupplicio 
^tlicicdit fcgniorc,id cft tardiorem aut pigriorcm no 
cgit. dicit ValerJib.vj.rit. dc fcuerita. pro quo facit I. 
quifquis.C.ad lc{;(:.I,uI.maic.Et(c|» plus cft)tanta 10- 
fcicntia vixerut homincs prif tinii tcporibus,vt mini- 
rooscxcciTus punirent,qui cxcufari potcrat,& confc- 
qucntc r finc fcandalo rcipub.difsimul.iri , vt patct in 



ftabilcm.d. l.cius qui.ff.eo.nt.d.l.qui vItimo.& vtro- 
bique Bar.& Doc.Nipofito c^ hodic dc iurc nouifsi 
mo damnati ad mortc no pcsdit bona , ncc fifco ap« 
pliccncur,fed remanerit lcgirimis hxrc.ipfius danad, 
nifi incriminibuscxceptis, in Auth. bona danatorti. 
C. dc bo.da.Tamc iilud intclligii ab inteft. & no cx 
tcft6:quis fi tcftm fecilfcnt in quo inftituti clfcnt hx- 
rcdcs pcr fcntcnriam mortis,taIc teftm irritarecur, & 
ficrcnt intcfta.vt diiftis iuribus c)uxquo ad incapaci- 
tatcm tcftandi ipfius ad mortem danati non funt cor 
rcda hodiepcrd.Autli.bona damnatorij. fccundum 
Do<^.maximeBar.in d.l.eius.i^.fin.ff.co. poi\ gl.ibi. 
& inl.j.ff.dc ho.dan.& Alcx.in l.ij.in fi.C.qui tcfta. 



i.placuit.infti.dc obli.cx ddido.dccjuo vctcrcs Ro.**i fac.non pof. tNcc cft inconucnieiu , cp quishabcac 
Uudatidcm Valcr.lib.viij.dt.de priuads iudi. in hxc hxredcsab inteftato,&teftih&cerenonpofsit. quia 
VcrbadcquoJifurtid3mnato:.Mu!ius,inquit, fcrmo & hocctiam vidcmusinfuriofo, pupillo, autfiliofa- 
co euam iudicio manauit, in qiio quida furti danatus milias:qui habcnt ab inccftato hxrcdcs , & tsmcn tc- 
cft,quicquocuius vfusilli v!q; Ariciam,id eft, vrbc ftarinon polTunt.Et multomagis funt intcftabilcs, (1 
illa a Roma dccc millibus pailuum diftantc i omoda talcs condcmnad tcftm fccerunt poft fcnteniiam c.i- 
tusfucrat,vItcrioreciusmunicipij cliuovcdtus (Tct. pitalcmin coslatam, quauisantccxccudonrm , cum 
Quid aliud hoc loci qua verccudia illius fcculi lau.lc 124 ftatim lata fcntentia cffcdi funt fetui pccnx.tOr c6 
mus,in quo ta minud a pudorc cxcdius pn nKbatui ? dcmn.i tus (ccundum ius comune ad moitem bis mo< 



3i 



j.d.muttii profc^lo vcrccundi ficut diccndi & lauda 
li funt,qui prcmcbant exccftus cxcufabilcs& mini- 
mc turpcs:& Galli plusfaucbant vt s dixi forcinno- 
i20£cntcspunicdo.Plus dico,tcp ctiam crimina punien 



ritur:primb moritur orc & vcrbo iudicis ipfum con- 
demnatis tcmporc fcntentix. Sola cnim fentcntia 
rcddit damnatum intcftabilcm, & teftih tollit prius 
fadum,vtdido f. irritum. & nonddidum tantum. 



da funt licct cafualitcr bonusc ffcftus ri;pub.fcqucrc- l.fi quis poft.ff.co. t Et intcllipatis p foli fcntcntiara 

tur,fccudum Pct.dc Ancha.in rcpc.c.j.dc confuc.vbi iudicis damnatum rcddi intcftabikm , fi fiicrit ptTtc- 

dicit,(;f>fiingrcft'usdomu alicuiusdc no&i-furripaic da,idcft quo ad vcrbafubftatialia integralitcrfada 

fcriniiuin quo cnntlitcrx proditionisciuitatis: hoc periudiccm. Quiadum fcntcnda vldmifupplicij le- 

.p.itcfad'o non cuitat pcxni furti , quia habuit :inimu *gitur,illc qui damnatur mori no ccnfctur,ncc fcruus 

rubftrahcndi& fiirandi. Vndcfortuna, cpfcclixfuit pcrnx,doncc vcrbuin,condcmnamus,fuitprolatunu 

ciuitad,non dcbctattcndi,fcdfolus3nimus.l.diuus.ff. Vndc cxcommunicatio non infcrtur per illa verba: 

dc fica.lica alias Cncus I-'huius,qui librum legum de Tidum cx tali caufa, doncc iudcx (lixerit,cxcommu-> 

fccr«o fubftraxit, & populo Ro. cxcmplandnm tra- nico: ideo fi antc proladoncm illius vcrbi appcllare 

didit,n6 punitas:fed tribunus plcb.fiiit fadu^.l.ij. jf. tur,talis cxcommunicado nihil operarctur,vrluc hta 

poftca.t£dc orig. iur.& dixt s. in prologo huius opc- poft appdladoni: : qt<n rcmcdiii vulnus prxucocrit^ 

Tonu a. ' mm Jf^ 



I 



Repc.cap.Raynu.Gul.Benediai. 

Itipolitc didtBal.in c.prxtorca rcquilifti.de appcl. quam laici pcr iudiccm fccularcm vclfcclcfianicuni 
fcd prolato vcibo , c odcnmamus, illc.- danatus (cruus condc-mniri non pon'unt.t.incrcdibilc. C. dc pocnis. 
pocnarilicodiciturfadus.&cofcquctcrdiciturmor- 'J*tCiimiarcciuiIicarccr foliimad cuAodiam&non 
tuus,& promortuohabctur.quodfacitprodccifionc ad pccnam indic«iur,vtd.l.incrrdibilc.ctiam fi cori 



Bal.in I.cx hociur;'.rIii.col.vcr. fcxto qu.rritur. rf.dc 
iufti.& iur. vbi dicit c|» Cx ftntcnda mortis nuUa ori- 
tur obIip.itio. Qiiia fubicflum in quo cadere dcbt t 
oblipjtio. redditur pcrfcntintia inbabilc, &nonca- 
pax.Prjtcrca obligatioad cffeftu aAionisqua parit. 
I.Iicct. > .ca obligatio.fF.de procu.fcmpir pofl fc cxpc 
^ac fcntcmia: & fcntctia mortis aliud non expcdat, 
nifi fa&i cclcritacc.i.ccler£ mortiscxecutionc.l. cum 
reis.C.de poe.vtdicanuc.Exfcntctiacadercdcbctin 
fubicfto,& pacicti; difpofito. I. hos accufarc.](.om- 
nib'.ff.de accu.Secund6mortdanatusrcalitcr tcpo 



iudicc ccclcfiaftico contra laicum a[;c rctur de crimi. 
nc ccclcfiafticofccundum lo. And.fingulariccrinad 
di.Spcc.fupcr tit.dc ofti. ordi. diccns poti ftatc iudi- 
cis ccdcfiaiHci condcnandi ad pcrpctuum carccrcm 
h.iberc locumduntaxat contra pcrfonas ccclefiafli- 
cas,& noncontralaicos,nifi in crimlneharrcfu. vcin 
c.pen.dcharrct.Adpnrmiffa facit nloff.not. in c»quia 
diucrfitatcm.dc conccf przbcn.vbi boni clcricorum 
damnatorum applicantur fifco ccclcfixrrr^^o dc ipfij 
teftari non po|junt,poftquam pcrduncbona &ciui- 
tatcm.d.l.eius qui.fr4;od.& cfl opi.quam comunitcT 



rercaliscxccutionis,qfi ficfc-paratiuco^oris& ani- )3ifcquunturdod.ind.c.quamuis,dcpoen.lib.vj.tEgo 
mz,fccundum Bahin l.fi.C.fi pcd.appel.morsinter- nonfacio dubium ,quin damnatiin pcrpctuumcar 



ue.poft qui exeiruftra qu^reretur, fi occcifusteftari 
pofsit,cum vellc non haocat ncq; nollc.d.l.j. C.dc fa 
crofanc.cccl.Sed ncc «ntc cxcc.tcftori potcif ,taquam 
fcruus. Et ccrtum cf^ fcruu tctiari no poflc.l.filiusfa. 
ftlcod.imo nec pofTuntillijqui dc ftatu fuo dubitanc, 
an fintfcrui vcl librn.l.dc fta.co.tit.& l.j.ff.deleg.iij. 

tld tEtidem cffctjfi quis ad morrc damnarctur cx for- 
ma ilatuti-.quia ex quo damnatVft vlcimo fupplicio, 
cfticitur fcruuspccnc.ficutdiSura cft in damnatodc 
iurc comun:,vt d.^.iriicu.tcnct lo.And. inc.ij.de v- 

i27ftt.tEx forma ftatuti damnaC cj^sin ccrta quantitate, 
quanifi foluat infra dccc dic$,dccapitct.quia no va- 
lcbit ci* tcftamcniu,ncc tali mortc cofirmabitur, fcd 
fadum infirmatur.vidcatis Bar.in d.I.ci'. Jf .fin.ff.co. 
tic. Etfunttales damnati ad moitc adco inteftabiles, 
<}> ft nia in fcntcntia iudex cis rcfcruaffrt facultatcm 
teftandi, tn ^ptcr hoc teftiri ahte vcl poft ca pcr co$ 
fadum non valerct,cum fit fpcciale in milite, vt ei qii 



cercm bona perdant,ciim taliscondcmn itiofeu car* 
ccr perpctuus dicarur potna capicalis,fccundum Bar. 
in l.j.fl^c publi.iudi.Et in przfcnti regno cft gencra 
lisconfuetudo,cx qucxGquc dclidopoena capitalis 
confifcationcm bonorum imponat , quanuis in fcn- 
tentia nihil dicatur,vt dicit M afucr.ti.de pce. /. item 
in cafibus.tam(: bona taliumtcmporalia immobilia 
fifco ccclcfiz no pcrtinct, fcd fifco rcgis vcl altcrius 
domini temporalis iuridici, in cuius funt fica terrico» 
rio,& a quotenemur,vtconfuluic Oldr.confil. xvij. 
& plcne dixi in vcrbo , & vxerem /umiftt jidtl. in j. 
principali articul. loquendo dc dcfcentibus qualiccr 
fuis fucccdut afccndccibus , & de monachis non fuc- 
ccdcdis. Et Q) bona talis ad pcrpctuum carcer c dam- 
nati dicunturcoipfo confifcata, tcnetexprcfseidem 
Mafuerus allcg.tit.de pcE.^.itcm fi bona patri<.bonx 
autcm mobilia pertincnt epifcopo: & ica fuit alias de 
claratum pcr magnum confilium rcgi5.& prarmiffa 



damnatur rcfcruaripofsitiustcftandi.l.cx militari.tf. 'JJ militant in condcmnatis. tSi autcm accufaci foliim 

dc tcfbmili. fccundum Bar.in rcpc.I.jCde facrofan. vcl decriminc capitali inquifitidccedcrcnc ancefen- 

ccclc.quem fcquitur Ang.& Imo.in d./.irritum.1icct tcntiam , uftamcntum eorum mone confinnarctur« 

liSiIiqui in d.l.j.contrarium volucrint. tPlus dico,Q> ta quanuis rcpcriatur in carccrc fai^tum fccundum B jI. 

Ics damnati teftari non polVunc ctiam ad pias catifas, inl.fi qui J poft.pcr illum cexc.ff.co.& Bart. in I.quo- 

quia ciim ules non pomint dc fuis bonis difponcrc^ niam in carccrem.ff.quod met.cauf. Ciim adhuc non 

libcris,quorum caufa faltcm in lcgttimi cis dcbita clk cfTcnt f:rui,nifi vt di6tum cft.in criininibus cxceptisi 

fauorabilior.c.quicunquc.xvi j.q.vlci.& glo. in l.fi q,j dcquibus potcft reus poft mortcm damnari. Nam 

addcclinandam. C. dcepifc.& clc. minus potcrunt ciim in aliquibusdcUSisrcos eoipfo, (}> dcli^Q per- 
teftari in fiuorcm ccclcfix,vcl altcriuspiat caufac,ni- 
fi,vtinfradicam.& tenct Panor.inc.accedens.dc^- 
CU.& lo.And.in cij.de vfur.lib.vj. & in addi.Specu. 
tit.dcinftru.cdi.^.nunc aliqua.vcr.xvA Bal.in I.j.C. 
Jc facrofan«fi. eccle. & in iij. partc confi. cccxxx. & 
cccI\xx.Io.Fab.& Ang.in j^.fin.infti.quib.ndeft p 



petratur,ipfo iure notatur,& a Icgc danatur fine iudi 
cisminificrio,prout in criminc larfz maicflatis. I. 
quifquis.C. ad Icgcm Iul.maic{l.& in criminc hzre- 
fts.cap.citm fccundum lcgcs. de hxretic. lib. v j. & in 
Authcn.Gaznros.C.illo eod.tic. Pro quibus oradum 
cft poll mortem, nec in vita : & in hoc rcprehcnfum 



liPmir.ricc.tcfta.& Bal.ind.I.cius.^.fi cui;fF.cod.tit.tEt fuit coUcgium doctorum Bononiz, quoniam fuppll 

idcmputoobf.ruadum,vtfcilicct fitintcftabilisillc, cabatpro domino Richardo Malumbrc lcgumdo* 

qui adpcrpetuum carccrcm clfct condcmnatus: puta ^orc,qui fiicratdamnatusdc hzrefi,fecundumBali). 

clcricns pcr iudiccm ccclcfiz,qui poteft ad carcerem in I.quiciiquc.C.dc cpif.& cler.poft laco.Rut.ibi qui 

pcrpctuum damnarcclciicos.c.cum cpifcopus.de of- foit t xccllentiorhomo Italiz, vtibidicit. Etncdum 

li.ordi.c.tuz.dc pce.& c.qaanuis.illo co.tit.Iib.vj.vi- potcft mcmotia damnari in talibus cxccptis crimini* 

dcatis Panor.s.in rubr.Nam talcs clerici fic pcrpctuo bus,fcd etiamcxccutiofieriin pcrfona mortua indc- 

carccre mincipati funt quafi mortui : quia licct talis tcftationcm critninis pcrpctraci , quod cxcplo nobis 

C3rccrcisimponaturpropccnitentia,tnillapccnitcn tradidit lofias rex Ifracl iuiUfMmus ,qui vtlegitur 

tia cft loco pcrnz,vt d.c.quanuis. fccundum gUin d. iiij- Rcgum.xxiij. c.otfahzrcticorum & idolatrarum 

c.ciim epikopus. & confcqucnccrh.ibcbic cffcftum* dcfunftorum occifis facerdotibus colcncibus Baal* 

pcrnz monis, quz damnacum rcddit inccftabilem, exumari & cremari fccit. Sic& Philippus huiusno- 

vt fubropatum naturam fapiat ci*, in cuius loco fub- minis fccundus rex Francorum Chriftianifsimus, dc 

rogacur.I.cumqui.^.quiiniuriarurt.ff.fiquiscau.& quoGaguin.librovj.cap.iiij. Eodcm, inquitanno 

l.j.vbi plcnc Bar.ff.fi quis ccfta. liber. iuflus cfVe fiier. qui fiiic Ciiriftianz graciz .M.cc vij. Almaricus Car- 

ijO I ttiic ulcs efticioncur ferui poenz, cofidcrato ma- nutcn. litcris app.imc eniditus , ciim apud Parifios 

ximc pcrpetuu:^ carccr dicitur qu^am feruitus, ad noo paruam dodtrinz opiniooem obiiaeret , palam 

docaic 



Mortuo itaque Teftatore. L ^ 

docuit qnorqucCfirifttanoJ mcbra Chrifti corporis cti3 morte fc puniuictnatur; modum cxplcutrat.fato 

e(fe:Jc dum a ludxis Chriftuspatcrcturjvnacuipfo eamc fiinftus vniucrnt plebis fcntctia ctimine impu< 

doIorcmatqueaFiiidioncmliiiflcre vera perpeflbs: dicirizdanatuscft.SignaautcilJummilitariafacratz 

fcd crrorc cum tucri non poflct,damnatu$cftrcfipi- acjuilxj&ccrtipjima Romani imperij cuftosTcuera 

fccre & contrarii fcntcntia aflVrcre.Ob hanc ignomi caftroru difciplina.fDe caftitatc caftroru viJc qiiar 

nia cotradia animi argritudine paulo poft tcpore in- plcnc habctur infra fupcr vcrb. CMitUm 'Pttro tntdt.] 

tcriit.Fucre alij prrtcrca litcrnti homincs qui (ingii- quonia cuius virnjtis maptftcrellc dcbucrat fanctita- 
lis diuinar Trinitatis pcrfonis fmgula tempora pcr 156 tiscorruptortentabat cxiftcrchjrc illc.tEt in hiscri 

fucccfsionc tribucbit, afrcrctcs patris omnipotentii minibusexccpris, vbi «iam bona hodic confifcitur. 



Chrifti aducntu defiilfc. Chrifti verodoArina fpiri- 
tusfandi accdfu cxolrtam cflc.Cuius hxrcfcos autho 
rc$ procuralibus Petro Parifien.cpifcopo, atque Ga- 
rino confulari viro,dcprchenfi honoribus & dipnita 
lc priuari funt:Iaicos, id eft qui cxtra clcri ordinc cf- 
fcnt.ignis abfumpfit. Fceminis vcro parcitu eft. At 
Almarici cadaucrquod pcncs diui Marrini Parificn. 
ccclcfiam ftpultumfucrat, cjthumatum & crcmatum 
eft. Et id idem tcmporc Caroli v. FaAum fiiilTe 
Gagui.Iib.ix.caJj.dc quodam alio (ic dicit,Supcrfti- 
tionisquodda gcnus eodem tcmpore a Turlupinis, 
(hoc cnim crat hxreticis nomen , qui fc de focictatc 
paupcrum vo:itari gaud>."bit) ortum, finc ccpit, crc- 
mariscoru vcftibus & libris in foro fuillocxtra fan- 
«HiHonorari portam. Ioanna autcm dc Bcntona , &: 
cum ea altcr,cuius nomcn hiftorici no tradut, ciuldc 
fcdz in primis profcflbres comburuntur.Hic autcm 
qncm fine nomine prartcrimus, ciim antc d.imnario 



fi libcri taliumcriminoforu rapercnt , aut occultatjt 
bona patcrna,rcncrcntur ad rcfticutioncm , ni(i 
indigcntcs rapcrct,vfquc ad Icgirimi cis iurc nattirall 
dibitam:quia tunc nonpcccarct in fbroconfiiLtix, 
fccundu (jul.dc Montclaudu.in cle. paftoralis. de rc 
iud.poft Hcnricu hic xv.col.vt plcnedixi fupcrvcr- 
bo,& vxo.ntmi.j4dtL\n v.prin.arri.dum dixi dc fuc- 
cc&ionc pcr cofifcarionc:alias fi non agcrct.tcncrc- 
tur in foro confcictiz fifcu fraudatcs in hiscxccptis 
criminibus.qualc eft iAud,& quxdam aIia.Hodic vc 
rbin prxfcri rcgno cft pencralis c6fuetudo,c)> omnis 
pccna capitalis(vt fupra dixi) importat bonoi u con- 
fifcarionc.eft cin iftud crimc fummu ncfas , & fccius 
pcfsimum.vt habcturGcn. xxxvij. Accufauit,inquit, 
cos lofcph crimine pcfMmotidco licct pcr coiru fbr- 
nicariu l.damnatum.contrahaturaffinitas, vcl impc- 
dimentumpublicachoncftatisffccundum Innoc. & 
omncsinc.difcrcrioncm.& c. fi-atcrnitati.dccoqiii 



niseius fcntcnriam in carccre mortc obiiiTctjiiics x v. tJ7 cog.confan.vxo.fujr. ttamcn pcr coitu Sodomiricil» 
cius cadaucr in aggerc calcis nc putrefccrct aflcruatus fciticct cxtra vas naturx dcbitum vcl cum mafculo.l. 
eft,& dic ad fuppiiciil pr^fcripto crcmatus cft.H il cum vir.Cdc aduLnuIIa contrahitur affinitas cum pa 
8j3" le. 'Similitcr ficri vidi pcr arrcftu curix parlamcnii rcnribus puclix ve! pueri ncc viri. c. cxtraori'inaria. 
Tolofx pronunriatumdicxix.mcftsNoucmbrisan- xxxv.q.iij.iunaa gl.in vcibo,fxpius. fccundum Pa- 
no domint M. cccccxj. de cadaucre cuiufJi dodoris Jionin d.c.fraternitari.Facit quod Dco adiutore dica 
in mcdicina pcr iudiccs ecclefiafticos hxrcrici dccla- '3' in vethOyCttKLmT^etrttrMltde. tl'rarterea in hoc cri- 
rati & condemnati in carccrc mortui. Cum igitur in mihc fi cu bruto cumitutur,punitur etiam pecus , & 



talibus exccpris ctiminibus reus in pcrfonaetfcftus 
iit & in bonis,ccrtc talis delinqucns qui coipfo ctiara 
anteaccufarionc eft a Icgc damnatus,& iam pcr fin- 
tenriam Icgisoccifus,iIicoeft intcftabilis,imbtcfta- 
mentum prius fa^um rumpitur,ficut in aliiscrimini 
bus oronibusficrct pcrfcntcriam iudicis vtvidiftis. 
»34 Et tidcm puto in fodomita, vt ilico efficiat intcfta- 
bilisjcria antc omncm accufarionc , vt d. ca. cum fc- 



ambo comburuntur : quia pcena ignis huiccrimini 
dcbctut , vtcitiusa mcmoria hominisfcclus hoc de- 
Icacur:quod non ficret fi corpora pro co occifa in pa 
tibulo rcmancrct.dc quo Lcui.\'V.Exo.xxij.in c.mu- 
Iicr.xv.q.j.& pcrLyra.Gci'i.xix.fupcr vcrbo, ignc.& 
in c.flagiria. xxxij. q. vij. Ncc huius pcfsimi criminis 
vllo tcporc prxfcribitur accufario, fccundum gl.in I. 
c|uercIa.C.dc fal.Imb tak-s vocatur filij difTidcntix.c. 
vt clcricorii mores.devi.& ho.clc.dc quo in Auth.vt 



cunJumlcgcs. Quiatalcsillico dominium bonorum 

pcrduntper fcritcnria iuris licetantc dcdararionem ij9 nonluxuric. contra natura. t vbiproptcrhoccrimc 
ludicis dc fado apprchcdi non pofsint, vt ibi dicicur vcniunt peflilerix,fiimes, & tcrrx motus.£t punitur 



pcrtcxt.in I. dcf.nfionis facuttas.Cdc iurc fifc.Iib.x, 
Itcm cocIuditurpcrgI.ex tcxt.illoin Auth.dcinccft. 
nup.& tcnct Bal.in Auth.inceftus. C.dc inccft.nup. 

' qucm fcquiior Alexan.in I. fi quxramus.in apoftil.in 
hn.tf.eod.rit.& Bar.in I.poft contraftum.if.de dona. 
& in I.impcrator.fK de iurc fifci. & in I. coroifla.ff.dc 

ijj publi.& in d.Auth.dc inccft.nup.tvbi dicit, <j» com- 
mittenscrimencotra natura amitiit ipfo iurcdomi- 
niambonoru fuoru. Qupd dicitfccus clfc in comtt- 
icnte crimcn Ixfx maiclf.qui non amittitdominium 
bonoru fuoru.fcd fola adminifb:irionc,vteriam vo- 
luitBaLin l.j.C.cx dclic Afu.licet in vtroquc mcmo- 



p(rnamortis:vtd.l.cu vir.Cde aduKimb miidustO'* 
tusa Dcopcrcuffus , pauciscxccptis pfonis,diluuio 
interiit,Gcn.vj.& vij.c.Et Sodoma & Gomorra igntf 
& fulphurc pericrunt,Gcnc. xix.Et cornclius Gallus 
prxtorius , & Titus Al thcrius cqucs Romanus inter 
vfum pucrilis vcncris confumpri funt, vt Valc. refirrt 
lib.x.tit.dc inorte non vul. qui tamen eorum cxcufa- 
re morte fatagit & turpitudinc,acatholicis rcprchc- 
ditur.dc his Sodomitis,(}< fint eoipfo intcftabilcs,vi-> 
dearis plenc pcr dominum Anaftafium prxlatum, in ' 
quadi q.pcr com difputata indp. multos futuros cfle 
arbitror hodic, imprcfla.in fi. primx cufilioru partis 



ria defanfti damnetur , prout damnatus fiiit Romx 140 Andr.Barbati5.tScd comunitcr alia crimtjia quj ad 
Marcus Lcftorius tribunus militum qui tali criminc poenam corporaliter vel bonorum confifcarionc aut 



accnfatus fc occidcrat.de quo Valc.lib. vj.rit. dc pu- 
diciria. fic dicit : Libidinofi ccnturionis fupplicium 
Marct Ledorij Mcrgijtribuni militaris xquc fcedus 
exitus,qui quominustribunusplcbisdicmad populu 
diait,qubd cornicularium fuum ftupri caufa appcllaf 
fet:ncc fuflinuit cius rei fcntcntiam Lcftorius,fcd 
ipfeante iudicijtcpus fc fugaprimfubtraxit.dcirtde 
Tom. z. 



pccna ctia pecuniarii fccundu Batt. in l.dcfundo. ff. 
de publ.iud.mortccxtinguutur,& pcrconlcqucsex- 
rin^icur accufario,inqaifirio, &deniiriaiio criminis* 
Cfi reu* vel accuf.mor.fue.pcr totu. & c.accufat*. j(« 
fi verb.in fine.de hxm.lib.vj. Eiiafi pcena pro dcli- 
6to dcbita foret pccuniaria,& no corporalis, fccudu 
Bart.in l.defiinfto. tfidc publi. iudi. Et indc vidcmus 

m m i j gubd 



Repe.cap.Raynu.Gul.Beneclidi. 



quod Tbi clcricus cotr» clcricu agtt pctcni ipfum ab 
ccclcfta rcinoticri,& bv-ncficio priuiri ^ptcr dcliftu, 
pot illo accufatus omni tpc pcdcntc accufationc bc- 
ncficiurclignarc, fjcutpo)tctc|uilibct dcbonisfuis 
tcftari&dir,>on:rrc.c.dudu.lcij.in fi.dcclcc.& c. pcr 
taas.lc yin fi.dc firno. Eria fi p»pa midjirvt in cuiHfi 
priuarionis d ■ illo b.-ncficio prouidcrc accufatori vcl 
a'tcri:quia illi non dcbcbitur , fcd ci cui pcr rcnuria- 
ttonrm iccu^ati projifum fuit.EtiJc fi mortc natura 
li accufatus d-vcdrrct.S: accufatio finirctur : tja non 



^.ad hoc.iii).coI.in quo aliqui faciunt tit. de allod. 
£t alibi dicit idcm Bal.in Ixxccutorcm. C. dc cxccu. 
rci iud.(|> fifcus cd durj; ccruicis,ri^orofus,nuqua vd 
raro zquus..! fuiscrgo manibus dLtcndat nos dns, cu 
intrcpide & inucrecude rccipiat,c]iiod nu capit Chri 
ftus.Largu profcfto habrt Aoniachu , vt vcrbis vtar 
Balun tit.dc fi. udu Matchix.j^ . j. vbi dicit iifcus cd 
rcipu. Aomach'ul>faccus & firmiiudo, qui licetolim 
facratifsimns diccrctur.I.omncs.C.dc qua Jricn.prz- 
fcri.hodictaincn fcclcllifMmuccfcmu5,dicit Lud. dc 



dcbcTctureicu! pnpaincafii codfmnattoni» ^uidc- 144Pcn.fupcrrub.i11 fi.C.dc iur.fifci.li.x.tParitcr non 
ri mi Jabat^cu c ifus no cucncrit: fed dcbcbitur d cui funt inrcftabilc$,fcd tcTlari poflunti & tcftamcta co- 



ordinari' collator prouidcbit, aut ci cui prirou vacas 
dcbcbatur.Ncc lcK n habebit hoc cafu difpofitio.c.fi 
hi cotra quos,vtIit.pcn.li. vj. fccundu gl.ibiin vcrb. 
finita.qua fcquitur Rotain nouis dccif,ccccxj.incip. 
ii litc pcnd.&c.& dL'cif.ccccxcj.incip.Tious crat &c. 
Etintclligatis,cj> cxiinguif inftaiia , nifi hfrcdcs pro 
purganda infamia ipfius dcfunfti accufau vcl inquifi 
ti vcllcnt proccdcraur a J fcntcnua, quia tuc,vt s. 
dixt,hoc ficri poflfct & dcbcret p tcx.linii. in 1. filios, 



rumortccoUrmantur, vbi uftatorcscftcntdanatiad 
mebri routilationc.Nam licctquoad poena iiregula 
ritatismors& mcbri mutilatio xquiparcntur.clc. (t 
furiofus.dchomici.Tamcn non zquiparaturquoad 
inhabilitatctcftadijfccundu Bar.& Bal.in l.qui ma- 
nus.fr.co.ctia fi cxtalis mcmbri abfi:ifsionc fcquitur 
mors, vt fcmcl vidi l'oIofx dc quodam , qui abfcilTa 
manu per iuftitia poftca dcccfsit. Na proptcr hoc no 
funttalcs intcftabilcs. Ciimmorsoocxordinatione 



^.Scia.ff.dc adi.lcga, fccundu Bal.in d.l^. C. cx dcli. fcntctiar fed cafualitcrproccfl*.rit.arg.tcx.no.in l.qui 
dcfun.iaquanta h credcs tchcatur. Sicut poft obitum 145CU mtior.j^.fi tii.fF.de bo.lib.tSicut (cruatttr ccontra: 
loinnx Oarc( vulgiritcr la pucclie vocatz. ) Cuius quia intcftabilis cft ad mortcdanatus,licctcafualitcr 
diuinoauxiliorcgniitemporc Caroli huiusnominis pofteacuidat, vt s.vidtftis. Nam contrarioru eadem 
vij. Francorik rcgi$,occifis pro mcliori panc & fuga- 146 eft difciplina. Hodic ttn in przfcu rcgno cx gencra 
tis Anglis crcptu , cuius vi&oriz ac Franci nominis li cofuctudinc codcnatus ad mcbri mudlationc pcr* 
odio,& cjj virili vcftc fctmina vfa cflct, ncc no dc fi- dit bon j quz fifco applicatur,vt dicit .Mafuc.allc.tit. 
dccathottcamilc fcnfiifet, ca apud Copcndiiialoa dcpoe.j^.itcm in cafibus.Idcodcbonis ftantibustc- 
nc Luxcburgo(qai ea Anglis vcniidcd't)capta iqui- porc (cntcnuz.ciim fifco pcrtincant tcftari non po- 
bus hoftilitcr habita Rhotomagi dc fa6to crcmata in tcft,quz fola & non futura vcniunt in cofifcauone. L 
humancfjcrat.lfabcl roatcrcius& duofuifi-atrcsh^ fi tibimandaucro.^.iscuius.fi'.man.& dixi plcneAi- 
rcdcs f-ccrunt.qui anno dominicz incHrnationis M. pcr vciboiC^t/Jwm* itomint jlJtl.tn v.prin.arti.fuc- 
cccclv. coram afedc apoftolica dclcgaus iudicibus t47ccf.ab intcft.'*Prxdii^arcgul.i,c]>damnatusadmor- 
m.moriam nobilis ac vinuofz fupra fceminz vircs tcm & occifus pcr fcntcriam iudicis copctcnus fitdc 
canonicc purgarut,nc fama cius tam gloriofa,& quz iurc inL.'ftabili$,(|> tcftm prius faftii irritctur,fallit ia 
tamvalidasnationcsviceratjpoftcrismaculatarciin-i^Srcqucntibuscafibus. tPrimbfallit vbi fcntcntia ca- . 
qucrctur.de qua & ciusintcriru plcncdilTcrit Gagui. pitalis fcrrctur in abfcntc , fiquotcmporcvcnirctin 



lib. j. c. iij. Cuius purgationts proccflum expoft hoc 
annodomini M.cccccvij. vidiinbibliothcca rcgia 
pcT Chriftianifsimum rcgcm dominum rcgcm Lud. 
xij.bcncfaiflorcm mcum nouit;-r& magnificx Blcfis 
crcfta in .Ttcrnam rci mcmoriam rcpofitiim , & in 

l^ipcn^amcno fcriptum.tfcmpcr cnim hzrcdcs intcrcft 
dcfcnSi zftimauoncm purgarc. dicit tcxi.inl. j./. 

J4lquotics.fF.dciniur. t Prxtcrca quo ad turpialucra 
dcfunfti tcncrctur hzrcs ad cxoncrandum confcicn 



foruam condcmnatis:quz fcntentiafic lata vala.NS 
iicet fcntcua capiulis mortc infcrcns fcrtj nopofsic 
in abfcntc.l.abfcmcm.fT.dc pcc.Cu in talibus no ad- 
mittatur procurator.I.rcos.C.dcaccuf.& plcnc habe 
tur in c. venicns.).iIlo co.tit.£t fcnicnria lata no prz- 
fcntc principali vd fuo procuratorc fit nulla , vt plc- 
nc in l.j.C.de fcnt.quia illuforia cflct,cum afTcqui no 
polTct (inc przfentia condcmnau:& fic cflct c6tral.fi 
prztor.lf.cic iujic.vbi habctur q» prartDrii edtdaefle 



tiam dcfundi, & reftitucrc illis a quibus cxtorta funt l49non dt-bcnt illuforia. tramcn quando fcntcua fcrtur 
turpitudinc ipfius dcfun&i , qui fortc furatus fuit vcl ad roortc , fi quo tcporc danatusin fbrria iudicis ve- 
rapuit.habitatamcndiftin-ftioncdoft.in 1. cottimif- ncrit, talisfcntcnria vaLtpcr tcx.in c1c.paftoralis.de 

' " ' - ' ■ rciud.nccrcdditdamnatumintcftabilcm,ncctcftm 
prius fa&um irritat.Qma cum talis fcntcnua vidcatur 
lata fub conJiuonc,non fortiturcffcAii doncc con- 
diuonc impUta, fcilica quia damnatus vencrit in 
fortiaro & potcftate iudicit. £t fic nd pcrdit intcrim» 
quod pcrdcrct purc condcnatusfcciiaum Bal.ind.L 
cius.J^.fi cui.tf.co.Et idc Bal.& Imo.in 1. fcruo Icga- 
to.in fin.ff.dc lcg.j.Vndc intcrim teftari potmt) vcl fi 
tcftnl antca fcciiTct, & priufqua in fortia & manu fcu 

JtotclUtciudicis vcncrit & incidcrit,dcccdat:talctc- 
vtroq;cafu confirmaturmorte,fcciidum Angr. 
in tra&atu malcficiorii fupcr vcrbo, & caput fpatulis 
amputctur. Videatis Bal.inc.vcnicns.de iurciur.Ta- 
mc dubito, ^ hoc non fcruarctur in przfcnri rcgno» 
proptcrccm ralcm ftylum & antiquam confucnidi-, 
ncro ciufdcm , fccundum quam rcus accufatUr, con- 
tumax habaar pro confclio. Et, vt quiliba vcftrilm 

infoa 



fa.tf. Je publican.& in d.l.j.C.cx dcli.dcfun.& c latius 
pcr Panor.in cfin.defcpul.Dequo vidcatis lo.Fab. 
finjjuhritcrloqucntcminftit. dcpcrpc.& tcmpora. 
ac.Jf .pcenalc$.& tctigi fupcr vcrbo, d; vxtrim mmi- 
nt AdtlMf.\n iiij .artiiin fi. Vbi autc talia lucra dcfiin- 
6to pucnirtlnt mixta turpitudinc,fcilicet dari$ & dc- 
funSi accipicnus : tunc hzrcsfoliimtcnerctur deco, 
quodadipfum pcrucnifTct. Vcluri fi proptcrfalfum 
lcftiinonium,iut malc iudicando, vel occidcndo qui 
ci datum fuilTct. Qii^oniam hoc cafu t alia lucra cx v- 
triufquc partc turpia liint ab hzrcdibus aufcTcn Ja, 
ncc mortc cxunguuntur : imofuntno hisqui turpitcr 
dcdcnintreftitucnd3,fcd fifcoapplicandail. in hzrc- 
14J dcm.ff.dc calii.vbi tcx.not.tEft cnim fifcusquidam 
faccus finc confcicnria imburfansomnia malc acqui- 
fita.vt d.l. tn hzrcd(:.& l.Papini.inus./.mcminillc.fF. 
dc inofH.teftl.vtpaIchrcdi(dt Bald.de pacc iora.fir. 



Mortuo iraquc teftatore. I; 
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in Aia prouinciit dumiudcxcrtt, fciathocpraftica- 
jjo rf rfcirc dcbctis.ti^j» quicuque fucrit dc aliquo crimi- 
nc prfUcntusA' fc antc iudicium inccptum fcu litcm 
contc.vcl poft abfcntaucrit, ctia fi dcbite ad pcrfona 
litcr coparcndu fucrit citaius,nuquam dc illo crimi- 
ne vcnit c6dcnandus:im6 Ci fccus ficrct,fcntctiacrtlt 
nnlIa.Ijbfcntc.tF.de pcc. Et ratio intcr cartcras cft du 
plcx.PrimaquT fauorc innoccntif conccrnit,vidcli- 
cct ne dcfcdu dcfcnfionis abfcns ft.riatur, & innoces 
pun'acur,vt ibi dicit tex. Secudahonorcm publicum 
rcfpic;r,fci!icct n? cdifta & fcntcntia; iiulicum rcma 
neant illuforia,inutiiia &c dcriforia.I. fi prartor.ff. dc 
iudir.q jod ficrrt fi ad condcnationcm procederctur 
cotra anfcntJ.prrfcnim fi c.ipitiliterdamnarctur, cp 
nunquam c5pirerct. Vndc fcntctiailluforiaremanc- 
Ki rct in Jcrifionc & fcand.i!um iufHtiir. t Idco quotics 
quis accufatur vc\ de capitali crimine inquiritur , ci- 
tari dcbct pcrfonalitcr copiriturus dc criminc rcfpo- 
furus, ncc r-putarcturcotumax femel citatusnon c5 
parcns.Qrnnimo citnndus cft tribuscdiftisdcbita tc- 
poru intcruallacontinccibus , iuvtaftylum & morcs 
rcgionu aut ciuituu , in quibus caufa tradada vcnit. 
Qmbiis moribus ftandum eft fccundum Bir.in ].].(. 
prj:lidcs.'f.dcrcqui.rcis. 1« g> non fufiiccrct vnu c<H 
ftu pcrcmptoriu,pro omnibus illis tribus, quf iudcx 
abbrcuiare no poteft, ficut poffet in pecuniariii & ci 



farc.pcrtcx.in I.iij.fccundu vna lcfluram.ff.de cden. 
Tamc hoc priuikgiu no habctfifcusin caufa ciimi- 
naIi.I.dcniinorc.j(.tormcnta.ff.dequzft.& l.ij./.di- 
uus.vbi clare hoc tcnctBart.pcrilIutex.fF.de iur.fifir. 
lit Panor.in c.j.iiij.coI.dc proba.vcrfi.Fallitin fifco. 
ILt hoc vcrum, fiue fit poena corpo.imponcnda, fiue 
pccuniaria, fifcotamc applicada : quoctia cafu dici- 
turctijcaufa criminalis fecundQ Panor. fupcr rubr. 
dciudi.in anti.In qua rcus non tcncturcdcrc fifcoad 
ciusintcndonc fiindanda,vt clarc cofuluit Alcxand. 
in j.partc confi.cxxxij.incip.Supcrprimodubio &c. 
vlti.coI.Si autcm crimcn clarc non prohctur,vtquia 
fortc non dircSc probatur,nifi per indicia & coniC' 
dioncsjtuncpcr quxftionc &tortura ab orerei veri 
tas (Turtur, vt infra dicam in vij.fallctia quod cft mi- 
rabilc:f}> ab orc rci accufntor fuam intcntionc (undct 
per confcf$ionc,qua pctcrc poteft a rco facicdo poG 
tioncs,quibus pctat refpodcri.quot? faccrc no poflct, 
vtdixi pctcndoinftnimcta vc! tcftcsi rcofibicdi& 
monftrari. £t ratio diurrfitatis eft fccundu lo. And. 
in c.j.dc confefsis. lib. v j. quia procurator rcgius vcl 
accufator rcfpeflu confcfiionis partis non potuit vc- 
nirc paratus,quia cofefsio partis non erat in potcfta- 
tc fua, fcd refpe£iu inftrumctoru aut teftiu flinda 
do fua intentionc potuitantcqulm accufarct przca- 



uerc & fibi prouiderc, fi non fccerit , ci imputabr 
uilibus caufis.fccundu Cyn.in l.j.C.dc rcanir,rc-is.& 154 tur,vt ibi dicit>qucm fcquitur Panor.vbi s. t Si vcr6 
cft gl.fupcr vcrbo,Tcrtia.in c.j.dcmili.vafal.qai co- rcns contumax vltra annum in cotumacia obturatus 
tu.cft. vbi pUna qlo.dc modo & forma ficicndi taks pcrfifterct,boni per lapfum anni cofifcarctur: fuper 
citationcs.& gl.fupcr vcr.terti6.in cle.j.dc vita & ho. quibus poftea ctiam pcr/onalitcrcoparcndo nunqua 
Ki clcri.vbi concIuditur,ti|» q-iotics vcnit pocna alicui '55 audiraur fifco fcmcl quxfito.t quiaquoticstcmpus 
imponvndi, non poteftiudcx numcrum abbrcuiarc ' &pceria ftatuuntur,nunqua purgatto morctcrmino 

eitationiidciurcrcquifitani,ncclocoillarum fubro- -J—:-- _i— ^ j:-!-— i r.-.-r.t ar 

carc vnum pcrcmptoriu. Communiter tamc tencnir 



oppofitu,cj> imopoffit pcrrcgulam d.I. abfcntc. vbi 
ma Jacur in criminaltbus proccdi ficut in ciuilibus,in 
quibus vna fufficit citatio pcrcmptoria pro omnibus 
maximcfiab ipfom^t iudicc rcusfcmd citcturJ. ij. 
& l.tres dcnutiationcs.C.quo & qn iudcx.Ergo idem 
crit in criminalibus, vt exprcfsc deciditur in c. dc illi- 
cita.^.de conucntionc.xxiij.q.iij.Et fi rcus dcbitc ci- 
tatOs non c6par.-at,vtilitas defcituscrit,rpbona eius 
dcfcribcntur,& annotabunturfifco. Q^c annoratio 
I citato intimari, & noti^icarr^iui poftea fa- 



clapfo admittitur , vt ptene dicitur in I. fi infulam. ff. 
de vcrb.ob!i.Bar.& Sali.in l.fi pafto quro pcinam.C. 
dc pac.qux fuit vnade cctum & dece codufionibus, 
quaspublicctenui anno quo fiii doflorrcgcs in prz 
fcnti vniucrfitate Caturcen. M.cccclxxxij. inmcnfe 
Dfccmbri rcpctcndo.c.cum caufa.dccmpt.& vendi, 
Sed beneaudirctur,& pcrpctuo rccipcrctur volcns Cc 
de crimine ei impoftto purgare & fc defcdere. Et pa- 
ri modo proccdi dcbct coiura accufatorc contuma» 
citer abfcntem, & cius bona pariter,qui tcnaur cum 
accufaco pcrfona!itcr fifterc, & parcm carccrem aut 
cnftodiam fubirc,vt dc calumnia puniri pofsit,fi dcfi 



dcbft rco^ivj..'-'." — ■ i ie(S ■ • ' ' ' i 

€ti bonorum annotatione copareaiinfra annum , & '5"* ciat in probationc,vt d.l.fi.C.dc accufat. t Et (quoa 
prrfonalit -r fc pr«fi ntct de crimine rcfponfurus au- plus cft)accufatorc contumacc poflct iudcx inftante 
dictur,&: bona fua ac (i annotata non fuilfcnt ci rcfti- accufato vnu de duobus fa:erc,vcl accufatu ab obfer 



dictur,&: bonafuaac (lannotata non rumcnt ci rcfti- 
tucntiir,fccundii Bar.&aHosinl.inter accufatorc. (F. 
dc publ. iudi.& I.diuu$.fF.dccufto.rco.& indJ.j.ff.de 
requir.rcis. Et fi crimcn ciimpofitu non probcturab 
accufatorcvcl procuratorc n-gio non pi|ob.intc, rcus 
coparens dcliciu ncgas abfoluetur.I. qui accufarc. C. 
dc cdc.Et fi crimc probetur,punictur in corporc,3ut 
in bonis,vcI in vtroq; fimul, flcundum qualitatc cri- 
minu!:& onus probandi incubit accufatori, vcl regio 
procu.qui cotra rcu ftat,& cotra cu partc &cii,ficut 
c6pcterctcuilibet.iltcri priuatoin ciuilibus.I.qui ac- 
lyj cufarc.C.dc cdcn.& I.ij.t^.dc ^ba. tquia quo ad on* 
lcgitimx prob.i.agcrc & accufarc lunt parisconditio- 
nis.qux fliitvna dccodufi.quastenui repetcdo l o- 
lofi.l-j.C.qui accuf non pof.annodo. M.cccclxxvij. 
die j.Auguftijbaccalarius ordinaric lcgendo criftcs. 
Et crt bcnc notidu in prifcnti regno , in quo omnia 
criminapromoucnturad inftantiamprocu. regij, vt 
in&a dicam , q> Ucct in caufa ciuili tcncamr contra fe 
rcus fifco inftrumc nta cdcrc ad fifci fcu procur. r<^ij 
iotcniioncm fundii Jam contra rt^lam d.Lqui accu- 
Toro. *. • 



u.itioncfcu inftantiaiudicij conrra eu pcraccufato- 
rcminftituta&non contumaciccr dcrclida rclaxare 
& abfoluere. Qint timenabfolurio fiuc relaxario ab 
inftantia nonimpcdirctquominusaliotcmpore c6- 
parcntc accufatorc& concumacia purgatc pofsit de 
crimincquzri:autpofsitiudcxconcra reum przfcn- 
tcm fi pctcrctur faccrc , & illo pcrfc«fto cum abfoluc- 
rc vcl condcnire de crimine impofito,prout cum re- 
pcrirctinnocencc vcl culpabilcm.l.placc^ ff.dcpubl. 
iudi.fecundu Bart.in d.l.intcr accufacorcm. in fin. & 
inI.libcIlorum.Jf.fin.tK.de accu.Scd quJtuncunq; ac- 
cufatusvclinquifitus incontumacia pcrfcucrauerir» 
nuqua iurccomunidecrimine capitali principaliter 
intcntato damnabitnr, ncc dc illo inuclligabitur do- 
nec cotumax perfonaliter fc przfentct|> ratiucsqua* 
s.dixi,nifi in iiij.cafibu9,in quibus valct proccffus& 
fentcntia contra abfcntc contumacc capitalitcr lata. 
Primo vbi proccflus ficrct,& fcntctia profcrrctur fu- 
per tali criminc in quo pcena rclegationis fi-u banni 
temporalis & pcrpctui> vel alia a rclegauonc fcu ba- 
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no mitior efllt imponcnil.i, Nam in uli criminc in 
quo prena nlc^ationis fou banni efl imponcnda, iu- 
6c< cxaminahit tt lKs,& habita fidc ic mnlc-ficio pro 
ccdct ad cond(:nationcm,vtd.I.abfcntc. Etratiocfti 
tquia poena rcL^^ationis & banni ita bcne cjterce- 
tur in abff ntcm licutin preft ntcjinhibcndo moraci 
redcnndi in patria, non timc fufficcrct ad ipfum ban 
nicndii foli cotumacia fccundu B ir.in d.l.abfencem. 
t-d iudcx habcrc dcbct & cjcaminarc tcftcs & poft^ 
conftarct per lcgitimas probatione$,potcrit baniri & 
relcpari.Quiactia inciuitibus& pecuniartisfola co- 
tumacia non fufticit,vt contra abfcntcm procedatur. 
C.quo.& qri iudcx.in Authc.qui femcl.ibi perquifita 
Tcritate &c. Scciindo procedi poteft cotra abfcntcm 



confHtcrit dc crirninc. Idco boni iudices ante omnia 
inquirunt fcct^ te,& Ci prrinquifitionc fecretamrcpc 
riant aliquc de illo criminc fjfpcctu dcccrnunt con- 
trsillu litcrasaJ eumcapicndu& duccndu ad carce- 
res, vcl ipfum aJiornandu pcrfonalitcrcopariturum 
& dc crirainc rcfponfuru. Qii|t pra<Sica fumpta tutt 
extcx.iunda glo.intcrlincari in l.ij. Cdc exhib.rcn. 
& ex l.fina.eiufdcm titu.fccundumSaticc. Et fi iudcx 
atitcr proccdL-rct ad captionem v(.l adiotn.:mentum 
perfbnalc nulla prxccdcntc iiiformatione,rcum gra- 
uaret:dum foli nccufatori nu crcdatur.vt rnis in pcr- 
fona vexctur.niti accufator parcm tcnerct carccrcm, 
vt cft tes.folcnis in dida l.fin.C dc accufat. & ab eo 
appcllari polTct.Orad propofitumrcucrtcJo, fi rcos 



in criminc capitali,ctia vbi pcena crauiorbannove- i^jpcr primu adiomamctucitatusnon coparcat, tilico 
nitimponenda in cafu.l.nediu.C.de pce. vbiquoties procurator rcgiusqui in przfcnti rcgno Francifoja 
agiturdcpcrfidia&criminc oRiciarij, quiin ofHcio ' '•'^ » >• - ■ • • - ■ 



dctiquit , proceditur cotra cum abfcntc & cotumacc 
ctia ad pcena capitalcm.TL rtioiJc fcruiturin caful. 
legcCorncl.jJ .coftitutu.rt^ ad lcgc Cornc.dc fica. de 
illo qui hominc caftr:)uit,& cunuchum fccit: dc quo 
plcne J.fupcr vcrb qmcMmaUam^trtmvmMCtmrMhent. 
circafi.princ. Qiurtoidcm prafticaturcontra rcum 
criminis larfx maieftatis abfcntc, contra qucm procc 
dctur ad fentctiam bonoru aia pafonx infti^iuam 
pcrcxtrauagantc Hcrici impcratorisincip. ad rcpri- 
inendu.\j.coI.qua Bart.altodigito & egregio ac vtili 
tcrc6mctauit& glolTauit: qucrtiam vidcatis ind.l. 
j.lf.derccjuir.rci$.EtiJcmdVet vbi papa vcl impera- 
lor de crimine cognofcerct,fecudum A nge.in Lrcos. 
C.dc accuf.diccnte fic feciftc pap.im Bonifaciu o<fta 
uum contra Colonefes.quos abfcntcs dcpofuit , in c. 
j.dc fchifmat.lib.vj.Iicct fcrrc no poiTct fcnictiam c6 
tra omnino non cit3tu,ve1 cotra cititti ad locum no- 
toric non tutum.c.j.ilc caufa pof.& prop.vbi Panor. 
& clc.paftoraIis.de rc iu J.quod fequitnr Fcli.in c.ci'i 
oIim.x.coI.vcrfi. procclVuspapz. in fccunda dccbra 
tionc.dc- rc iu Jic. Vltt a autem cafus przdidos nullo 
modo proccditur cotra ^ibfcntc ad fentcntiam capi- 
ulcm in caufis crimi. vltrabannu & bonoru adnota- 
iioncmdciurcc6i.Hodictamc pcrocsciuiuteslta- 
li j: vigcnt ftatuta,(}> dc quocunq; crimine agatur ca- 
pitaticx folacontumacia accufatus vcl inquifitus de 
criminc habctur pro c^fdVjto: ita tj» talis c6tumacia 
lubcturprolegitima & fufhcicti c6(rnione& proba 
tionc:qua.- quidcm ftatuta valcnt fccundu Bir.in d.l. 
abfi titc.rt.de pcc.Nam <j> abfcns d jnari no pofilt dc 
crimine,n6cudciurc naturali , fcd ciuili& pofitiuo 
fccundii Ral.in d.l.nediu.C.dc pce.cui iuri perftatu 
'j^ ca & confuctudinc dcro^ari potcft.t Ciim vnum ius 
ciuilc pcr atiud tolli poflit.l.no eft nouu.ff.de lcgi.& 
1.0CS vero populi.vbi plcnc B.in.tf.dc iufti.& iurc.& 
bonustcx.in jf.cx non fcnpto.inftit.de iurcnatu.In- 
noc.& ocsin c.qua; in ecclcfiaru.Jc conftitu.Et talis 
confcflio& prob-.tio ex contumacia furgcns noneft 
vcra quia realitcr& vcrc non tiiit fa(fla,fcd ficftadici 
tur,& pcr llatutum intrrpretata , ac fi vcrc cx orc rei 
emanalTrt.Et ita ctiam fcruatur & quotidie pradica- 
tur in curia Fracix , ficut ctia in Italia ex ftylo & ge- 
ncrati c6fuctu.regni , vbi accufatus vcl inquifitus dc 
qualicunc,; Jclido capi debct in pcrfon.i fi apprc hc- 
di poftit: autin domicilio vil oliolococitari: cxquo 
ciutio& aJiornamcntum verifimilitcrad fui notitia 
pcnicnirc poffit,vt d.l.j.lf.dc requi.rcis.fecundu Bar. 
ind.Lintcr accufatorc.ij.tol. Supcr hoc tamt cautus 
debct dlc iudex , cj^ui rcu ad corpus nunq capiat , aut 
pcrfoiulitcrc6paiituiuadiomct,donecrummarie ei 



dclifta promouit , & profcquitur quoad vinJt^am 
publica,fimilitcr & pars Ixfa fi qua fit, fua infcriptis 
curix tradit pctitionc contra rcum. dcficientc, vtilita 
tem defeditus fcLicontumacixcontinctc.Qiix quidc 
pctitiovtilitJtisdcfcftus in fcqucnti adiornamcnto 
toulitcrinfi-ritur:ad quam rcfpufurus prr illaslite- 
ras petitionc continctcs adiornatur rcus.ita 9» virto- 
teilliusprimi defirftusilicoQ» iudex illud adiorna» 
mcntu (cqacs vtititatc illius primi dcfctflus continCs 
decemit cotra abfcntc,vt fupcr ilta pctitione vtilita- 
tisdii5ti primi dcfciftusveniat rcfponfurus * & itlam 
procur.regio & parti adiudicati vifurus. £t fic ordi- 
nat iudcx fupcr ctimine procrdendu. Ccitc cx illo tc 
porc dicitur nomen accufati fic deficientis clVc rece- 
ptum inter rcos, & c6fcquctcr vidcturreus cccidifle 
abomnibusfuis exccptionibusta iujicij dcclinato- 
riisjq^ diIatoriis:a quibus per primum dcfeftit fiiit cx 
ipfb exctufus: adeo cpctiafi virtutc illiusfecundiad- 
iomameti vtitiutc primi dcfciSuscontinctis compa 
rcret , exccptionc »liqu."ifori dcclinnoria aut iuduij 
diI.itoria opponercno pofict» ftd tantu pcrtptorias; 
quia femcl data pctirionc & a iudice accepta , quarin 
ifto fccunJo adiorn.cftinfcna * nomcn rci fuitintcr 
reos fcriptu,vt dedinarc n6 polTct iudiciu,ncc diifcr 
rc,vt cft dc mcntc B.mo.in l.is qui rcus.iiij.col. vcrli, 
quarc dico &c.ff.dc publi.iudi.per text.in 1. adultcnj 
accufationc propofita.Cdc adul.Et fi virtute hui'fe- 
cundi aJiorn.vriliutc dcfc<3us contincntis non ap- 
parcattdifcernctur contra cum tcnium adiorna. & fi 
ittius virtutcnon c6parcat, difccriKtur quartu. Quo 
dcbitc execuuto fi in cotumacia pcrfcucrtt, neccoa 
parcat , habcbitur ct imen pro confdTato , & probato 
dcoinnibus in pctitione& libctlo in di(^o fecunJo 
adiornamcto contctis : ita nj^ ab omnibus dcclinato- 
riis & dilatoriis ex primo dcfcdlu & etia pcrempto- 
riis & cxcepuon bus ex fequcntibus Jdl-dibus dcda 
rabitur ipfc cuntumax exclufus , nccnon de crimine 
tam capiulitcrerga procuritorem regiu quam ciui- 
litcr crga partcm Ixlam , vt in pctirione, & in libcllo 
pcritur pcrictur.codcn-.nabitur incorporc& bonis. 
Etiam fi in tcrmino 1 quo comparere citatus dcbutt, 
non fit prxfcs aJucrfariusqui contumaciam accufet. 
Nam cuntumax liabcbitur pro conftlTo, ac fi adacr- 
farius prxfens < ffct , & contumaciam accufarrt: quia 
cum ifta confcffio proccdat ex difpofitionc Icgati 
adeius dTc(^um non rcquiiitur prxfcnria pcrfona- 
nim : quia talis fida confcffio xquiparatur confcfiio 
ni folcniter in iudicio fad^^ prifcntepartc ,pcrtcxt. 
aJ hoc valdc fingularcm in I. fi tutor. C. dc intcrdic. 
mar.inter tutorem & pupiltum.quem ad hocibi pon- 
dcrat fiatd. in fccundo notabiti dicens hoc alibi non 

eileita 
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efleita bcnc cxprdTum. Ad c|ucm nylum & confuc- 
tudinem Viicixnon modicum pr^bit adminiculum 
dccrctalis Bonifjci j papf olim cpifcopi^ Galli^ mif- 
favdcqua inc.nullus.do prarfum.NulluStinquit, da> 
bit3t,ita iudicium noccs fubtcrfiipi j,(]ncmadmodum 
vi abfoluatur,qui clt innoccsquaTit.Cofuctiircnim 
de omnibus quifquis (e fubtcrfugcrc iudicium dilatio 
nis puMt.Hj:c illc.Vbi gl.dicit.Q» qui iudiciu r< fu:^it, 



&' occolart m vifionc quar cxtcras czccdit probatio- 
nts.inft-.dccradi.cop.^ .fi.clarc colfatde crrorccoH 
fitcntis.l.indc Ncratitis.j(.(i. cum l.fcq.i(lad 1. Aquil» 
ita <}>etiam fi fentcntia cudcmnatoiia hoc cafu ctfcc 
ptolata cxccuiioncm iudcx dijFcrrrr, doncc f rinc« ps 
confultusfcntcntiam rctradarct.l.) ^.fi.fF.dcquarlii. 
quamiudcxev feipfoqui fuBdosfiiit ofticio rctra- 
(frarc non potci},vt d.^ .iin3.& l.iudcx. ff.dc rc iudic. 



pparct cum dc iufHtia difhfum. Ad quod facit quod "^j Contumaciat cnim non operatur certitudincm , ncc 
iij.q.ix.fcripfit idcm Bonifaciusad Gallo$.Dcccrni- confcfMoncm inducit, c|>cafu4fucritpcTpctratu$:ft<l 
mus, inquit vcftrum dcbi^rcintra prouincia dVciudi- conftito dc cafu q> pcrpctratus fuir,tunc inducit con- 
cium-.vt ii adffTe volucrit pracf«ns,(i contidit, ad ob- fcfsioncm,cj>abfi.ns dcillocafu delatus & contumax 
ieAz re'pondcat.Si vcr6adcflcnct;ltxeril,diIationc cafum illum perpctriuerit,poffqua tam farpccit.itus, 
fcntcntix dc abfcntia no lucretur. Nam miuifcilum K^^Sc in dcfc<ftum politus,comparirc non curauit.tTcr 
cfl,coniitcri eum de crimincqui indulto & toticus tioaduertcrchabct iudcx , cp tcraporc ferendx fcn- 
ddcgato iudicio purgandi fi occalione non vtitur. tctix (ibi nonliqucat abfcntcm non cffc culp.-ibil(.m 



Nihii enim interclKvtrum in prxfcnti cxamine non 
omnia qux dii^a funt probentur:cuin ipfa quoq; pro 
fcfsio,id (.-ft^confcfsio cx procuratatoiiesconftat ab- 
fcntia.HrciHe.Adco^conrticri crimcn ccnfcntur 
j^onon vere vtdixi,fcd interprctatiue.tCnm tripliciter 
quis dicaturcontitcri.fcilicct orc,rci cuijcntia,& c(> 
tumacia , vtin cafu noflro. Antcquamtamcn iudex 
ad rcntcntiim proccdat concra contumaccm,& cum 
confiirum A: conuiLtum de criminc & ilc ab orani- 
busexccptionibus cum cxclufuin dcchret & pronun 
tict,primb fup omnia a Jucrtcrc dcbct,tj> re^-t^ & bc 
ncfucritordocJictorum& adiornamcntorum obfcr 
uaius,& adiornamcntadcbitc r\eciitJta.l.iiij./.prx- 
tore.vbi Bart.tt^de dam.infcc.& I.ad prrcmptorium. 
cum fcq.ff.dc iu Jic.alias fcqui non poirt cundcrhna 
tio.Vn(ic ad propolitum dicit tcx.in d.l. diuus.Q) ni- 
hil facilc mutadu cll ex fol(:nibus. £t ii dcficiatur in 
fyllab3,ccnfeair defcftum in totJ cauf i, cum ea qux 
funt formi mutari aut diminui no pofTunt, vt plcnc 



de cafu illo. Quoniam (i liqucrctiudici abfcntcm no 
eilc de cafu illo culpabilcm, & non commili (Tc dcli- 
dum,non poiTct cum condcmnarc: vt quia fortc co- 
ftat occifum pcr alios luiffc vulncratum, qui commu 
nionem non habcnt cum iffo contumacc : imo fortc 
ipfum cxoncrant:vcl alias conftat dc dus innoccntia: 
dequa iudcx folicitc inquirtrr dcbct,ctiam pro con- 
tumace fccundum Bart.in d.t.abfcntem.pcrtcxt.in d. 
jT.fi.dum dicitur,iudiccm dcl>erequircredfftn(ionc 
rci ex quadam humanintc, & naiurali xquitatc. pro 
quofacitinmateria ^pria tcxt.optimu$ind.l.diuus. 
in prin.(F.dcinintct;,r(ft.ibi:& fi nihilfacilc mutadii 
eif cx folcnnibu$:fcd vbi xquitas cuidcs pofcit fubue 
nicndum cft. Etiam facit tcxt. in 1. propcrandum. f. 
finautcm reus. C.dciudi.& inlA cft poftcdiftu.ff. 
dc iudi.ibi,fcd & interdum vcl abfi ns 11 bonam cau- 
fam habeat vincct. Etidem confuluit ipfcmctBan. 
c6fi.xcviij.inci.do.Cy.tfc Bononia &c.in dccif.quar 
ti dubij.& coniil.cv.incip.vifis omnibus ftatutis &c. 



dixi fuper vcrbo, Jn tode ufijmaito relin^utns . j.in i»j. 1^5 ■*'Quan6 aduertcrc dcbct iudex , rj» rcus citatus non 
limita.Idco fcntctiatanqua cx confcistoncinordina coparcns iit voluntaricabfcns timorcdcliAi fcu pce 



161 ta lata ciTct ipfo iurc nulla. t Nam licct inordinatus 
proccflusvcra confcfsioncmfpot^ &cxprcnc factam 
non virittjquando cx illa pofsit rcus coiidcmnari i"c- 
cundum Bar.in l.c6fc(ras.pcr illumtcxt. tf. de cufto. 
rco.& Panor.in c.Pifanis.de refti.fpo. pcr tex.in c. j. 
& c.ij.dc-accuf.lib.vj.& in clc.conftiiucioncm.in fi. 

*i(Sadetlcc.tquia confcfsiotalcm no rcquirit iudiciaria. 
I.fi dcbitori.rF.dc iudic.tamcn cx hac tifti , & intcr- 
prctata confcfsione ex contumacia iLii;cncj pcrin- 
ordinacum proccifjm nulla poieft fjqui fcntcnc a. 
Ecli fcrrrtur,clVctnulla,fjcunJum BilJ.lingu'iiitcr 
in addi. Specu. tit. d<r accufa. f. Si nota (jp accufatio. 
ver{i.& not.cp ibi libcllus &c.facit quoJ ipfc dicit in 
l.crrorfiiSi.in fi.C.dciur.& fac.ignora.Sccjnd6ad- 
ncrtercdcbetiudcx & ccnusclTc , tpcrimcn proquo 
rcuscontumax impctitur & vocatus cft , fiicrit vcrc, 
commitTum: vt quiaqui dicitur occilus vifuscft& 
fucritoccifus, & mon:uus:fed nelcitur pcr quem. Si 
autcin no conftct dc cafu, non dcbct iudcx proccdc- 
read fcntentiam,ciiam contra prxfcntcm, & deliiitu 
cxprefsc cofitcntem.I.j.j*. itcm illud fciendum cft.tl. 
ad Sillcia.vt plcne dicam fupcr vcrbo,vVm«« rM^^rr 
ylifwv.ij.tradando dc fccundacHcduali pcrtcaionc 



ni:cj,a li alias coadus fiicrit fugcrcita t^ iufta habcat 
caufamnon rcucncndi:ccncnon cmfcturcotumax, 
& confcqucntcr ^amnari nonpotrft cx fida confef- 
fione,qux abfcntia iulTc cxcufabili non oritur: prx- 
fcrtimii accufator fcu paRcmfacicns,caufamfugx 
dcdilict,vt lingularitcr confuluit Pct.de Anch. confl 
ccccix. incip. probata tanta viri fxuida &c. loqucns 
dequodamviro qui vxorcm vcrbctibus afticicns,vul 
ncribusctiamcumcicatricibusdchoneftans, & alias 
mal^ tradas, dedit ei caufam fugz : quam cum apud 
parcntcs fuos rctraxilfct fxuitiam fingcns de furto,a- 
dultcrio & aliis criminib' accuf.iuit:qux (inalitcr pcr 
contumacia condcnata fiiit. Vbideciditfententianl 
illamcx contumacia & fifta confcfsionc latamciTe 
ipfo iurc nullam. Nam cum a fxuitia viri furritnon 
voluniaric arrcpta fuga vxoris deciuicate , & cumco 
fua culpa inimicitiacontra(^a,ftatutum difponcs 
contumax habcatur proconfclTo , lorum non habtt; 
quia potiusmciu& timorc matiti cenfctur aufugillci 
quam proptcrdclida qux ci pofi fugam fiierant im- 
polita,potius ad lucraiidu dotcm:quod faciliter prx- 
fumiturrp ipfc hoc atfcdaucric, quiacaufam fugz 
prxftitit.l.ij.J(. tin.ff. fi quis cau.ad hoc facit xquitas 



U'ft3menti,qux fit peradiuoncmhxreditatis.Ideofi ediifti.in l.j.fF.deeopcrqucfad.cricquo.in iud. fift. 
iudcxcui fortcpertcftcsconfticit dcmortecius,quii6(J t VnJc fliitobtentumfcmcl,cumquidam Bononig 

dtccbatur mortuus tcmporc fcntcntix fcrendx con- moram trahcns, & vxorcm fufpcdtam habcns mjllf- 

traconturaaccjvidcrctillum viuum&nonoccifum, fctca Fcrraria,feciccadcfurtoBononixaccufari, & 

nunqium proccdcrct ad codcmnationcm conira c6- in banno pcr contumaciain poni : quam poftca Bo- 

tumacemfl(it«:confcflum,ciimncc contra prxfentc nonix rcucrfam occidit,contii"usdc ftatutobannitos 

exprefse confcflum proccdi poisit. Quiapcr realcm occidi pcrmittetc: fiui ditium talc maritum n6 gau- 
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dcrc priuilocio (lattui-.rcd vthomicidim c(fcpunicn 
dunn,qaia vxorcm fugaucrat, & ftaudc vxnudari fc- 
i67ccr:it,8£ <jdium cum vxorc procuraucrat. tEt lic in 
prcmtts llatutoru 3l lcgu nu vcniunt oHiofi, ncc qui 
, procuraiKTuntimpeilimcmu litijxantis fccum y» non 
vcniat ail iudicium.Et idcm putOivbi ritatus notoric 
hiberctlocum iudicij fufpcctum vcl aliasno tutum, 
timrns p^rpotcniiam oftcndi in copcr tcxt.in d.clc. 
piltoralis.jf.Pifana.de rciudi.Ncc rcfcri i quo infc- 
ratur mctu«, cuin in altcrius priiuJicium vcni alic- 
nummctum non opottcat.I.li cuin cxctptionc.jf.Pc 
168 dius quoq;.& l.mctu./.H.tf.quod mct.cauf.t Qii_in- 
tb aduencrc tkbct iudcx antcquam pronuntict con 
tra c6tumacci<{> li in co fit aliqua qualitas dclii^tum 
apgr3uans,(|> dc iilaqualitatcvcrcconftct.Quia licct 
ftatutum rtnp:<i cotumacc procoIclVo quo ad a6tum 
principalis criminis , puti liomicidi) vcl furnicatio- 
ni$,non tamcn Hngit qualitatcs principalc dcli^tum 
aggraultvs.imoopus cftcas vcrc probarc. Idco li q.s 
citatus dcbito modo flicrit fuper parricidio rcfponlu 
nis,vel fuperaduItcrio,& contutnax fucrif.Mccicon- 
dcn^ridcliomicidio.quod li<^tc pcrcotumaciam c6 
CiVuscft,pofiit,tamJ vt parricida no condcnabitur, 
ni fi qubd occifus tucrit patcr cius vcrc probarctur co 
mo.^o,quo p.itcrnitas& filiatio probari dcbcnt.l. li- 
liii.tV.dc bist|ui funtfui vcl alien.iur.Sc inc.pcrtuas. 
vbi omncs.dcprobatio. Paritcrantcquam mulicr cx 
contumacia dcadultcrio puniatur. nccclTe cft ipfam 
vcrc marit.itaprobarcfcciidum Pjt.dc Anch. lingu- 
|.ititerin dicioconli.in B.aliasno ponlt,niii deaCtu 
f(}rnicationis puniri cic ticia contcfsionc^qu^ no opc 
ratur quo ad qualitatcs atjtjrauantcsj-Iiccns laco. Du 
triii ita confuluilVc.argu.Lfi vxor.tf. dcadultcr. quod 
159 cft nota. Scxtbtaducrtcrcdcbctindcx.li crimcn dc 
quo abfens contumax impctitur cadcrc pofsit in per- 
fonam illius: quia tunc contumax habeturpro con- 
fctrj,&: dc illo condcmnari potcrit,ac li vcrc confcf- 
fus fiiitVct.Si vcrb crimcn cadcrc non polTct in pcrfo- 
namc(Otumacis,vtquia vxori imponitur crimc fiir- 
ti,qui titulus criminis-non cadit in^xorcm.I.manifc- 



cxprcCfa cofcfsio fccundii j»I.in Auth. fcd iam neccf. 
fc.Cdcdon.intcnup.ncctuc dicit admitti probatio 
contra prxfumptionc- iuiis & dc iurr, quia confcfiio 
qux contra talc prarfumptionr rct ipitur,non dicitur 
propric probatio,fid a probationc rcucI.itio,vtdicit 
Pinor.tuper rub.dccuRGis.& dc prob.Etcondcna- 
biturtalisc6tumax,quiitumcunq; pofsitfc tueri ali- 
aun cxccptionc,vt puti cxccrtionc tcmporis fni prj 
fcription-s.Na cxccptio prxfiripf onis n6 ficit dcli- 
dtum no cllc c6milium,& non c fll" punibilc.I.fi ma- 
ritu$.^.przfcriptioncs.ti^dc adult.Etia li lit armipcr, 
n6 pollct allcgarctj» prztcxtu militiz occupatus pro 
rcpub.coparcrc no poiuit:aut(pIitcr.'>s ftatusarei>e 
obtinuit.vt ccrto tcpore occupat* pro ncrotiis publ. 
coparcrcnotencrctur. Quia n6 obftnntibus talihus 
literis cius cotumacia punictur, & pro confclTo habc 
bitur:cuincaufi$criminalibuslocu non habeatlitc- 
rx ft3tus.Imb talcs litcrac prohibitz funt con' edi in 
canccn.iria.Et lidc fiifto concclTf fiierint ctia ares>e, 
debijt a iudicibusrcfijta[i,& prcxcdi c6tra nonccm 
parctc ac li litcras n6 h.ilicrct, qux pcr ordinationcs 
rcjjis CaroH vij.& Caroli viij.cius ncpotis rcpu Fran 
cix,funtprohibiticonccdi:& fi pcr canccllarii con 
ccdcrcntur,prohibcrcturintcrinart.Scd li vcllrtreas 
contumax fponte c6parcrc antc fcntcntia, vel repcr- 
tus in pcrfona duccrctur ad iudicJ inuitns, pofla c6 
trailla fiiSiconftfsionecxc^tumaciafurfrctcfcde- 
fcndcrc & probarc,cp dclidi^u non comint.Quia etii 
hoc polTct poft vcram & exprctlam confefsioncquj 
vfq; ad fcntctia potcft Jc errore impupnart.l. error. 
C.dc iur.&- fac.ii^no.&: c.fin.dc contofsis. Vnde fi ad 
rcqucftam folius procu.rc-gij.difli quatitor dcfi:£tuJ 
fucrunt conccfsi ccrtc audietur reus nunc comparen 
do contumaciam purj;js in fuis dcfcnfionibusnullis 
rtfufi$cxpcnlis,quiacum procu.regiuscr ftylonun 
quim in cxpcnfis condcmnctur,paritcr i nulla parte 
pctcrc pollct cxpcnf3s,per tcx.in l.fin.C. dc firuft.& 
litxxpcn.Quod lccitst fllr,!; ad rcqucfti partis Ixf» 
vcl altcrius particularis fuilfcnt iam difti dcfeftui 
concefsi.Cui fcmpcrdcbcrenturcxpcnfx ctn ficura 



ftitsimi.in finc.C. Jc rurt.& tf.rcrum 3mota,l.j.& pcr 170 partc ctTct procur.rcgius adiunftus.t Expcnfxcnim 

totum.ccrti nulla poicft H>.ri dc furto condcmnatio, contumaciales,boni vcl malam faciat cotumax cao- 

quod vxorc6mittcrcnonpotuit:& fificretfcntcntia fam f;mper Jcbctur.l.propcrandu.& I.f3ncimus.C. 

clTct nulla,pcr tcx.in d.clcmcf.paftoralis.jf .rurfus.vbi dc iudi.Siautcm poft fcntcntii rcuscontumax vcll t 

fcntccia c5tra Robcrtum rcgc Sicilix velui criminis diccrc non dcliquiiTe,vcl alitcr fe defendcrc compa- 

Ixfx maieftitis rcum,& cx contumacia fidum cofcf rerct,non auJirct pcr iudic(?,ncc rccipcrctur^cil poft 

fumpcr HcniiLum impcratorcm lata fuitnullaca ra fcntcntiam non litopusnouo procdlu^lcd foIafaSi 

tionc intcr cxtcrasrquia crimcn fibi impofitum com cxccutione.coftito folu pcr fui confcfsionc vcl alias 



mittcrc non potuit,quod in non fubdito cadcrc non 
potcft.ldcm vbi contumax,(^ pucllam dctlorauit vcl 
imprrpnauit:apparucrit cflc mulicr. Sicut dc bcata 
Marina habctur in fu.i legenda.vcl apparcrct cnftra- 
tus vcl eunuchus , & ficdc fimilibus. Pr.Tmifsis au- 
tcm fex bcnc pcriudicc confidcratis, vidclicctcjicdi 



fjjipfccft illcqui citatus& c6tumax damnatus fiiit, 
vtclarc dcciditBar.ini. diuus.vcrfi.vltcrius vosvide- 
tis &c.tT.dc cufto.rco.& in I.j.tF.dc rcqui. rcis.& inL 
intcr accufatorcm.tf.dc publir.iudi.in fin.nec potcft 
iudex poft fcntctiam dithnitiuam proccdcrc.difiaL 
iudcx.dcrciudi.Etia'fi cflctiniulb,& apparcrctini- 



fta fiitnint ordinc dcbito pcifcct j,& dcliclu futt c6- 171 cjua.vt d.l.j.^.fi.fKdc quf ft.tQninimb li lata tali fcn 
milTum,non conftttdc ignorantia contumacis, ncc tcntiarcus c6tum3xmorcrctur,crime illud nocxtin- 



data opcra fiigatus fccit rp rcumi non audcat,vclho 
neftc non pofsit.Prxrcrci cp qualiratcs apgrauantrs 
fuerint vcrc prob3ix,& dclidii in lui ptrrfona caJcrc 
pofxit.Ccrtc iudcx cx tali coniumaciaadfcntcntiam 
condcnatoriain prout in repctitionc vtilitatis printi 
defe£^us rcquifitii ci3t,proccdcrc potcrit:& ^>ccdunt 
iiidiccs in prxfcnti rcgno contra talitcr contumaccs. 
Etii It tonftarct iudici pro rco,quud poterat fc tucri 
propter prxfumptioncm iuris & de iure, Qua non 
obf^itc iudcx potcrit cum con Jcnarc proptcr Hdam 
c6fcf(ioncm,qux talcmprxfumptioncm tollit, ficut 



gucrcf,nili quo ad pccni corpoiis afliiifliua.fcd non 
c]uo ad bonoru c6fiffationc,autemcnda pccuniarii, 
qux dcfiinfto rco excq poflct cotra h^rcdcs^scfi pr£ 
fcns & dcfcnfus t'uilT« & dinatu$,fccundu BartJnL 
tx iudii iorum.tF.dc publ.iud.ncc illercus contumax 
potTctabcaappclhrc.l.& poftedicTu./. fi.tf.dc iud., 
Facit d.I.diuus Ant.& I.fi.c u glo.tT.de in integ.rcftii. 
Sicut non potTct rxprefsc & fponte cofcflus appdla- 
rc.c.Romana.j^.finautc.dc app.lib.vj.& c.cii fpccia- 
li.^ .porrb.dc n pp.nifi appcllando caufam iufti & pi 
lion.ibikm allcgarct.fccundu Panor.ibi, proquoeft 

tcx.ibi 



Mortuo itaque Teftatore. L 

teK.ibi a folo Bal.puderatusin l.minoribiis. C.dc liis 
171 qui.vt iiidip.i^quia ficut cxprcfsc conftfl js alkgado 
in fchcdula appcIl.itoria iult.'i Laufam rccipii .ipPi l- 
lanj»putit)aia dicit, vi, rtictu, aut dolo, vtl fraudcfc 
fuiitcinduftu ad fic confitendu. Sicctia au.liridcbrt 



/ 



t\\u prob.atddi(ftu vofccomiflum^ii^eo fi vnusnoia- 
rius facrit dc vcra cofcflionc dcfalfo condcmnatus* 
cj«iia dcliquit in ofKcio , nunqua potcrit inftrumcnti 
teciperc ncc conHccfc^fccundu Bart.plcnc in I.cadc. 
#.j.inprinc.ft'.ad Icg.IuI.rcpc.pcr tcxt. inauth. dcta- 
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fiftc conf.il'as, fi appcllando alcgct fe fuilT-- impcdi-175 bcllio.Jf.fi. tTamcn fi cft dananis cx fiftacofiflione 



tuquominiisapparcrcpotuetit quxcaufa fiicritfinc 
fua ciilpa & illata.vcl tut\isn6 fucrit Iocus>in quo c6- 
pariturus citabaf .Et finalitcr dc qualibct fcx c6fidc- 
rationuqu.isiudcxhabcre<icbct antw|u.im dcfc(f}us 
iudicct & rcu contumaccm condcnct, pot fumi iulU 
caufi nppellandi : ii iudcc illas conlidcrationes non 
fcruar.t,vcl alt.ramillanim omittcrct.S^d illisfcrua- 
tis non habct coniuma\ rcmcJium, nlfi rcjc pcr fuas 
Mtcraspatentosmandarcttalcm condcmnatu audiri, 
& rccipi in fiii$dcf nfi6ibusc6tumacia & codcmna- 
tionc inde fccuta non obftantc.Quiatunc rccipcre- 
turpcriudiccmad dcfindcndu rcfulis expcnlis par- 
ti \xCx,Ci qur fint, vt s.dixi. Et fupcrfcderct in f .tc- 
cutiono fentcntia: quo ad pocnam capitalc & alia.ni- 
fi talis fcntctia fiiidct arrcllo parlamcti confirmata: 
r5"quia tuc pcr ordinationem.[QiKim hodic habcmus 
ptrdominii A'.i*rcrij pofica in luo trad.isu ordinai. 
rcgiaru tit.de rcfcrip. circa hn. ] domini noftri rcgis 
Ciroli viij. nuc rcc^nantis nouiter fid?m in numcro 
lvij.TjIcarrcfiuqu.itenustagit intcrclfeciuilc par- 
tis Ixfx no obftan.prxdiais litcris rcalitcr cxccucio- 
ni mandarcturdata cautionc per partc- dc reftitucdo 
Codcmnation jciuilcciad.udicata , lipcrfinc cajfx 
cofTnilu faeritUtcrasrecifionisfcntcntix arrefto c6- 
firmitr interinandasforc. Facit auth. qu.i: fupplica- 
tio.C.dc prccib.impc.oiVcr. Ni fi prinecps poflct ci- 
U c6d-'mnatri in totu abolcrc, & c6 Jcmnationc mi- 
fericorditcrcxtin;;ucre,prout potcft, init.dciurcna- 
turali.^ .fcd quod principi placuii.vcrf.planc.& I. aJ 
beftias.ff. de pcu. vbi poll femcniiam tollit pcrnam. 
fcl.j.ffalcconfti.prin.VfuItoficiliusdirpcnfat, cpin 
fai$ aadiaturdcfcnfioiiibus,& fc non criminofum o- 
ftcndat.d.l.j.)f. fin.ff.Jequxft.& ficut no potcft prin 
ccps remitterc interelVe parti dcbitu, pr.irertim adiu- 
dicatum.l.ij.C.dcin ius vocan.fic non poteft in cafu 
nofbo cxecutionctnilliusfufpenJcrj ncquc drifcrrc 

173 vt pacet in diila ordinui^crcgii.tEx quibus omni- 
bus rcfultat rcum contumiccm ex fifta con^efsionc 
e(fe cooJcmnanJum virtutc Ihtuti fcu confuctudi- 
nis contumaccm pro conf..lVo habcri volentis, & di- 
cenlisacfi verc & cxprefse crimcn fijilVet confclfus: 
5u quoJ viUt fcntcntia clTe lata cx hac ficta confcf- 
fionc , ficut ex vcra & cxprciVa : 5i iimilcmc.^cdurn 
habct nifi in certis, in quibus ditfentnt. Ptimoi quia 
cx vcr.i & c xprcfla confcfsione iudicialiter fpontc fa- 
fta ctiam ex inor Jinato proccfl^i fcqui pot"ft fcntcn- 
tia con Jcmnatoria : quoJ non ficrct cx fi<ff a confcl- 
fionc, vtfupridixl,fccundum Bald.inaddi.Spec.ti- 
tu.dc accufa, Sccundb ditf runt , quia licct fentcntia 
Jatacontravcrc&fpontcJconfdVum faciat illum in- 
hibilcm quo a J omncs , vt dida 1. fi confcllus. rf. dc 
cuflo.rco.Tamcn quando lata fuit proptcr coturoa- 
ciamexillafiftaconfcfsioncfcntcnti.i non prxiudi- 
cat.ncc damnatuinhabilitai , nifi quo ad illatfi pcr- 
fonam,ad cuius inftantiam fiiit damnatus fecundun\ 
Bart.finpularitcrinl.cius quoJ ddatorc.tf.j.in fin.fl^. 
deiun: fifc.& p" tcx.in l.ij. if. illo cod.tit. ncc fi Jcm 

1 74 6cit in .nliis caufis.vt ibi dicit.Ex quo dcciditur,t cp 
licct vcra cofrfsio prolvt dclidii vcre dVe c6mifl'um, 
vtdifta l.ficonfcfl'us.& I.j.& l.iij.Jcconfcfsi$.Tamc 
hxc fiftaconfcfsiocx folacotumacia rcfultansnun- 
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pcr contumaciam non pcrditaliorum inftrumcmo- 
rfi confcdioncm, vt (ingulariter dccidit idoth Bart.in 
K(i idco.ff.de eu'ft.& Bal.in I.tranfiircrecirca mcdiu. 
C.dc tranfaft.quia tunc ma<;i$ cc nfirctur lata fcnten 
tia proptcT abfi-ntid & contumacia , quam malefi* 
ciumcommifcrit, vtibi,& I.qui trpudianris. in fi.if. 
dcinof i.tcftamcn.Alibi tamcn Bild. v.iriido tcnuit 
contra B.ir.in l.in cxcrccndis. C. dc fiJc inftru. & in 
3ddi.Spcc.ti.dcinfbru.cdic. Ttrtio diflvrut^quia licei 
fcntcntia concra prxfcntcm cxprt.fsc conf fl^am , auc 
veris probationibus conuiclum lata , vel abfeiitcm 
v>^-rc comii^-tum, irrogetinfimiam, non tamcn cara 
iaos;at lata cx cofcKion^bus & probationibus fidtis 
ex fola contumacia refultantibus contra bannitumi 
qui cxforma ftatuti habctur pro confcffo : quia rum 
tuncconJcmnatusgraucturinprobationc, ciim fo- 
laabfcntia&contumaciahabeturpro vcra, &fur-' 
ficicnti probationc c6tra omnij iura canonica in I. 
diuus.ibi.non c|uah pro c6Jcmnato.tf. de cufto.rco. 
& fl^.dc pubIi.iudi.l.interaccufatorem.ibi, nc per tri- 
duum pcr fingulos.xxx. dies tcr citatus rrus damnc- 
tur,&c. Ec cofcqucntrrgraucturinfcntctia, videtur 
cu infamia difpcnfacu.I.quid rrs^o.f. poena grauion 
ff.de his qui noca.inra.& I.fi Poflidoniri. & I. & fi fc- 
ucrior.Cillo co.tic.Et Jccidit cxprcfsc Bar.in l.i^his 
fuftlii.in fi.alle.ti.>lc his qui not. infa. qucm fcquitur 
PauI.cofi.cxcviij.incip.Supcr hoc pundto intcrroga 
tus,&c.pcrpIurcsaliasraiionc'$&mcdia. Ncc ob» 
ftattcx.no.inl.fi tucor.C. dc intcrdic.matr. irttcrtn- 
to.& pup.vbi tutorcx ficia cofcflioncdc qua ib' , eie 
dolofuo prxfampto cf hcitur infimis , quia ibi fifta 
confcffiodcfccndit ex fafto quod (icri n6 dcbuit , vc 
quia tutor pupilla fibi aut filio fuo vxorc copulauit. 




sionis,q^t _ 

fi mora.ft'.fo!u.matri.fccundu Bald.ind.I.fitutor. fa- 
cit l.j. cum l.ij.Cfi aducrfus dclidu.PrxmilVa inteili 
gatis vcra, vt dixi,qaando cx fola (implici contuma- 
ciafiiitquiscondcnatus, nccaliqua fpccicprobatio- 
nisconuidus. Quia fi iudcx contra contiimaccm fu- 
pcrcriminc probacionem rcccpilTci vel fi:ciliet,vt fa- 
ccrc potcft, & ficri vidi alias : tunc contumax contia 
quem prob.itumcfl'ctdcIi(5tum damnatuscifct in&- 
misiquiaceflant racioncs dJ.fi idco.tf.dc euid.& di- 
fti .tf.pocna grauior. Ncc tunc fcntcnda ccnfereiur 
lata proptcr folam concumaciam , fcd quia dc liftum 
comifit. Quano dift'i.runt:quia lii a vcre & cxprcfsi 
confcflui dw- criminc debctc pcr iudicem condemna- 
ri:tamcncriminalitcr crpa rcmpubl. & fuum inter.» 
c!!"epublicii:quiatalis crjfcflio vcrc fafta probat cri-i 
men quo aJ intcrdVc publicu & priuaium , vt in illi» 
a mbobus cond c nctii r.I . fi c 6fdVus.ftlde cuft .rco. Ti- 
mcn hxc fifta cofiflio cx cotumacia furgts n6 ope- 
ratur condcmnationc , nifi quoad pcenam crimina- 
lcm applicanda fifco pro intcrt ffc publico, vt cx illa 
ficti poflit condcnatio,& n6 quo ad pcrna ciuile ap- 
plicanda parti,vel quo ad ciu$intcrclVc , vt fic ftatu- 
tum vel cofuctudo patrix,«j> contumax habctur pro 
confffotanquamcxorbitans a iurc communi quo 
»d fidiam confcffioncm concumacis, quatum potVu^ 
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musrcflringamus argu. codia.dc rcg. iur.lib.vj. Sc J 
hic diff-rcnui no tcnCt communitcr doft. Qinnimb 
ficut cotiimacia opcrat ficti cofchionc c|uo ad pcc 
ri criminalc « qux maioris cft prziudici).!. moris.in 
fi.ff.dc pcc.Etiaopcraturquo ad ciuilc applicidam 
parii.Vcruntamcn Pctr. dc Anch.ln d.conlil.ccccix. 
hanc ditf.rcntia fa'uat in vnocafu fin^ulari , fcilicct 
vbi aqerct dc lucro dotis applicando m.irito proptcr 
aJultcriit vxoris: quia nunq ii applicabit cx tali htta 
cofcfftoncqui no fufticit ad lucru dotis: imbrcqui- 
ritur vcra proHatio adultt rij. Allcgat tcxi.in auth. vt 
licc.ma.&: auii.tf .qa vcrb plurimas. coll. viij. vbi in 
hoccafu.& fi mirito infidiata vcl infidias paraucrit, 
176 .11 aliud fpccialc. tij, maritusaccufans vxorcm ad 
pcrditioncm dotts , debet fcinfcribcrc inaccufntio- 



rcgula : ca quar tacitc intcllig.intur , tncflV vidcntnr» 
vtfufpcdant.ac fi cxprimcrcnt, I.ij. ff. Icgatis pri- 
mo.Quia rcfpondctur,quod no co.fciIicet pcr modu 
coditionis fubiniclligitur illa claufata. Vcl mclius, 
illa claufula fubinrclligit,non in fcntctia qu^^ purc Cc 
fimplicitcr prjtfcrtur cx cofuc.rcgni,fcd fubititvlligi- 
tur quo ad cxccutioncm rcalcm.' Et ccrtu cft vt s.d>r, 
xi,r],fola fcntcntia purc lata fjcitdamnatu intcftabi 
Ic.qui vcrbo & orc iudicis ia occifus cft , licct fcntc^. 
tia illa nunquamcxcquatur: quiafortc rcus poft fcfln'^ 
tcntia malc cuftoiiiius aufugit, vt di.^i. Scd fi fcntcn- 
tia cap.fcrrct fub il!a condttionc,vt qa iudcx dicact: 
Tc condcno ad trucationc capitis,&: dcclaro tc, &c; 
fiin fortii noftri pcrueneris.Tunc quia fcntcntiacft 
)cfticcri.turpcrcam rcusintcftabilij. 



coditionaiis, noctticcri 

nc:3liisaccufationon folen-s .(Trtifcdincpta. Vndc donccpuriBcata coditionc.Et hoc modovcnmaoct 
fcntcntia fupcr incpta accufationc cilct nulla (ccun- 179 !«c prima fallctia. tSccudb fallit , vbi talitcr dana- 
dum glo.fmgu.infti.de obli.tit.gcncrali. Idcm tcnct tus i carccrc cximcrctur , vcl dc manibus familii au- 
glo.in c.tux.dc procu.& ficit c.cu di'c5ti.dc cmpt.& thoritatc principis,vt l.rclccati.in fi. ff. poen. fccxu fi. 
vcdi.& I.IibclIoru.Jf .cp fi libclli. vbi Bart.tf. dc accuf. authorititc- priuaia rximerttur , vcl ipfc 3ufugcrct,vt 
ncc obftat tj, ftatutu vcl confuc.rcgni non facit mcn- V!diftisfupra,& tenct Panor.in cap.poftulalH.v.coI. 
tioni de folcnnitatc infcriptionis,fcd indiftin<^^ , t^ dc foro cbpetcn. & D^srt.in l.qui vltim. in pnn.tF. dc 
quatuor dc&aushabcanf procbtcnionc. QuiaimoiSo poe.tlm^condcmnatumcximenspunit pccni cr- 
jvrlcgc & ius comune fuppIcJu cft,quoddcricitin minis Ixfc maicft.Itc fieximat dectiminc cofclTum. 



ftatuto l.ij.Cdc noxa..idio. Prztcrca difpofitio fta 
tnti cft gcncralisad omncpccnaex fifta conf ffionc 
infercnda , cui dcrogatur p rfpecialc Icgis prouilio- 
nf in hoc cafu.I.fanttio legii. ff. de poe.& c. gencri. 
df rcg.iur.Iib.vj.vbi acitur dc perditioncdotis appli- 
17^ cida marito, tquia ftjtutalimitari dcbctfccundurn 
iuscomuncin pcEni$.vtdicit Bal.inl.dua opera. C. 
qui accu.no pof.Et potuit fonc ciufa cfic, ne mariti 
cupiditatelucrandxdotis fintfaLi!cs,& proni adac- 



l.iiij.tf.ad lcg.lul.maic.qd^ vaum intvlligit loi. Fab. 
& fingularitcrin i(.poenaks.vcrfi.idc aducrfus euni* 
in ii.inftt.deaA. incapitisauihoritate Impcratoris. 
Socus li aS alits iudicibus capti forcnt , quo cafu cxi- 
mcs tak^ folum punirctur pcena capitali , & vt rcus 
Ixfc maic.dc cuius limitat. vcritatc vidcatis ibi lafo. 
xxiij.col.in fi. Pritcrei nullomodopunircc codcm- 
natucxinics, vbi i condcnationcfuilUt appcllatum 
pfc vclcofanguincosamicos, velcxtraneosiuxu I> 
cufandu vxores. Qrod ficri n5 C('fueuit,ncc dc hoc 181 no tm.ff.dc appcl.tNi fi iudcx nb obft.appcl.vcllct 
qucrcla cora iudicc ficri , nifi p vilcs liomincs & im- ad cxccutionc monis vcl mcbri qu§ irrcparabilis cft, 
potentcs , qui dc vcrccundia aj'ud homincs& vulgus proccdirc.licitu efllt dc faiftorcfiftcrcjfccundii Inn. 
ron curant , fccundu quoru fcilicet vul;:ariumiudi- linguljiitcr in c.fi qn.dcofticdclcg. quc fcquit Bal. 
ciurocxtali qucrda non parua fequitur verccundia. in l.addidos.C.dccpi.aud.& l.3dd'.dios.C.c]cappcl. 
qoia rcpuiitur vilcs & cornuti, qui propriis roanibus iSivbi tcrtib limitat finou.& ctii Sal.ibi , in fi. tvt non 
dc talibus nonfc vindicant,fcd cy.pcdantpcriudiecs proccdat in cariinalibus, qui fi obuiant condcnato, 
vindicari. Qjinimb iudiccs dc talibusnon folcnt ius cu ducitur ad .'uppliciu , hibcnt cx priuilcgio & con 



rcddcre,(cd trutfari,ridcrc,& cachinnari, iu fingula- 
ritcrdifitPau.conf.cxcij.incip. incauft incarccrato- 
rum &c.iiii-col.vcrfic.nunc ad propofitfi &c.Et vcre 
talcs qui proptor lucru dotis icputari volut cucurbi- 

§3*tx [Dcquoruinfiinia& pccna plcnchabciur j. fu- 
pcr vctbo , CMuUm 'fetrotrMluitt. j infamcs funt. & 
paucx cxiltimationis homines, ncc immcritb grauif 
iniftocafu.Qicomnia funtnotandain practica.Ex 

I78tj.busad nollrum ^politum vidttur, tcpilicofccuta 
fcntcnriacapitali contta Iwbitum contumaccm ^qu^ 
qiioad pcrfonx inhabilitJtcm plcnum folo vcrbo 
iudicisfoniriitfcdum& pcifoni atKcit, fccunduin 
Biito.& omncs in I. qui vltimo.ff. Jc poenis. Eoipfo 



fuccu cximcdi,& a mortc libcrandi.Qii^os cti^^ Ce- 

3uitiu'CxpoI.iinAiiscjutcIis. Qiiod an fit vcrum 
ifputat plinc Barba.in j.partc trada. dc prxftantia 
cardi.ix. quxil.Bafilica.vbi huius dccifionis vciitate 
prxfuppolita fic limirat fcxtupliciter, prxfcnim non 
haberc locum incrimincatroci & liorrcndo. in quo 
nii ncgat delinqucnti aduocatus & dcfcnfor.l.p ocs 
Cdc di ten.ciui. inibdicit Bal.in l.j. C.cx Jcli Jcfun. 
ijf) ifti talcspotrunt duci ad mortc inibauiagliati , vi 
loqui nb pofttnt, & nec per fi ncc pcr alium , fcilicet 
aduocatfi.vnde non immeritb rcprelicnfum fuitgn- 
uitcr colkgiu Bononic;lc,t]uia fupplicaucratpro Ri- 
chaido Malubrclcgii do^orcdc hxrcfi damnato vt 



talis damnatus tatiquam mortuus tit intcftabilis prx- rcf rtB.i1.poft Iac.B>Jt.in I.quicuq;. dc cpifc. & clcr. 
fcrtim quia contumaccs banniuntur , & confc- 183 Viium tn mcnri tcncbitis,ttj, fi damnatus du ad fup- 
qucntcr bona confif-antur in Hrancia. Et fic cdVit plicium ducitur,cximatur,li a familia occidatur, pri' 



qucnt 

dubitario, qux oriri polVct cx fccunda & tcrtia ditlc- 
rct,iis intcr vcra & hanc fidlara confcflioncm fupra 
politis, fi no clVctbannu cx quo rcus inliabilitarctur, 
fccudum Bil.in d.l.cius. jf.fi cui.vcrfi. fccudo tjuiro 
ff.co.dummodo fcntctia purc,& non fub cbdi|ionc 
fi in foni.im iudicis venerit , fcratur , vt fit quotidic. 
Ncc vnquam vidi in fcntenria addi illicondirionc, 
dcqua ind.clc.paftoralis. Eipolitot^fubintclliga- 
tur , cum fentctia cxcqui nb poffit, nili damnatus Ln 
poicftatcm iudicit incidat : & fic indfc yidctur , pcr 



P" 

q, ad locum fupplici j dcueniat , talis occifor capitali- 
tcr puni . tur. Cum ipfum occidcrit vt priuatus, & no 
authoritatcpubliia, ctiamficum occidcrit umcnsi» 
qubdcuad..rct , fecundumBald. in di<5ta I. addidos, 
niti commifiioncm habcat hoc facicndi.Dc qua ma-. 
tcria fcf licct eximcndi condemnatum plcne pcr Bar- 
to. in dida Liiij.Bald.in dida l.addidos. Ang. & la- 
fo.indiftolf.pa:n3lcs. poft Ioan.I-abr.lafo.inI.pri- 
ma.tf.fi quisius diccn.non obtcinp.vbi pk-nc dccidi» 
tur. Dc ctimcntc captu prodcU(5to vcl ciuili dcbito. 

nondiun 
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nondum confcffum ncc codcmnatum, & pcr loa.dc tuj cft.qulni vt vota pro incolumitatcncercitus ab i- 

»4 Plat.m l.quotiLS.Cdccxadlo.tribut.Iib. x. t Tcnio "9 pfo nuncupata folucrcntur. Hrcillc. t Scxto fallit 
fallit vbi talis fcntentla capitalis , quanuis lata indi- vbi quis ad tumultum populi &. furorc cuauis pcr iu- 
ccrct confirmationc principis , vel altcrius. Nam fi diccm occidcrct : qa tunc mortc illius tcfiamcntum 
damnatus mtcrim antc c6fimoationcm fentcntii mo prius fadum non infirmarctur, fcd confirmarcnir, 
ritur naturalitcr,tcftamcntueiu$ confirmatur mortc, nccnon dc nouo tcflari polfct, fccundum Angcl. vbi 
fiuc &aum fucritantcfentcntiam.fiuc poft. vtdida fupra. Nam licct p«na ddifti rit^- impofita vcl im- 
l.fi quis hliocxhxredato.^. ciusqui dcportatur.fF.de poncnda ad fauorem & tumultum populi acgrauari 
iniullo rup. tefla. & tcnct Angc. in I.j. C. de fumma pofsit,fccundum Imol.in I.fi quis poft.in finc. fF. co- 
Ttin.quc flquitur Aug. Arimin. in dido trafta. ma- dcm. Vcl accclcrari pofsit, vtcclcriiis imponatur,vcl 
Icfi.vbi fupri in additio.incip. Tu autcm in hac mS- accclcrctur vbi aliicr tumultus fcdari non pofsit, nec 
«>5 tena ad Jc Bal.in I.H. &c. t Quarto &llit,vbi talis ad fcandalum cuitari. I. qui c^dcm. in fine. ff. ad Icccm 
mortemdamnatiis panameuadcrct faaoillius , cui Corndiamdcficar. 'l amcn nunqui ad fiirorcrn po- 
cxccutio fcnicnti r capitilis pcrtinrt, vtputa,quia fcii puli fcu tumukum cft aliquis finc dcbita caufar cocni 
tcntiam fic I aum cxc-qui noluit. Nam licctdamnatus tioncoccidendus. Quia ( vt rcfpondcbai Catilina ad 
capitalitcr ante cxccuiioncm fit vbiq; u-rraru intefta inueitiuas Ciccronis contra cum in fcnatu propofi- 
bilisvt d,^ .irritum.ctiam fi poenam cuadat fugiJJo. t3s)omncs hon»incs,qui in maximis principalibus vi- 
l.cx ca.ff.de poftulan.tcnent.Bm.x v.cqI.& Bald.vlt. tam agut,3ut qui dc rcbus publicis, aut priujtis con- 
col.in I.j .C.de fum.Trin.pcr I.qui vItimo.fF.dc pan. fultant, dccct in primis animadut rtcrc , ne cuiquam 
vel quia pcr vim cnpiaf autlioritate priuata , v: dida voluptati temcrc ciicnti jnt,ncvc libcrum ingeniuin 
l.mulicr in opus falinarum. f}. dc captiui?. l amcn fi furore aut iracunjia pfnund. nt. Scd diligentcr cui- 
pcBtum euadat , co tf illccui pcrtinct cxccutiocon- tandum cft.vi durenc inuiSis animis, vt omnium ra- 
dcmnationc cxequi no vult, talis no crit intcft.ibilis, liones arquc circufpici mt, ncc in altvtutram partcm 
vt clh.x.not.in l.li.fF.dc legat. quod qualitcr intclli- dcclincnt.doncc lucc cIarior< s in apcnu 6cdu&x,8c 
i8tfgatur,vidc:>ti$ibi|>Doa.tQnint6ralIit,vbidamna fatis peroratar vidcannir. Dif^icilc cftcnim comotii 
tus aJ mortcm tcftatus fliiffLt. v. 1 tcftaretur pro m j!c animis, & conciutis ingcniis veru cuiqua pfuadcrc. 
ablatis rcftitucndis in fuac confcicniif cxoncrationc. No cnim comotis animis dcbcnt iudiccs proccdcrcj 
N miliccttalisnpnpolTrt ad pias caufas voluntarie fcd Cluiftum imiuri rcftifsimum iudicc dcquodi- 
187 difponcrc vt fupri fuit diAum. t Tamcn fi tcftctur «^um crat Pfal.^t. Etcnim firmauit orbcm terrx qui 
pro malc ablatis rcftitucndis iis , a quibus fucrint cx- non commoucbitur.& PfaI.95.Q0i non commoucbi 
trada,vclcorumhircJibus,&fifintincerti,tcfta- turiudicabitpopulos inxquiutc. Necobftatqnod 
tur illa forc rcftitucnda , v;l conucncnda in opu« & fiirorcpcccatorcs corripir,PfaI.6.quiaibi lo 

pium fccundum confilium fui prxini , iuita plcne «juiturd^-iracximpcriorationisprocidcntc&iufto 

not.ia cap.non remittiturpccratum.dc rcgu.iur.Iib. Iibrjminciuftitiz : fccundum quapotclt,im6dcbct 
vj.& pcr Doct.in l.nuIli.C.dc cpifco.& cIcTi.& plc- moucri quilibaiudcx rcdtus, Na vt fingularittrdicit 

ne Pan. in cap. ciJm fit. dc Iud«i$. talc tcftamcntum Bal.per ilium tcxt.in l.moucor.C.fi fcruus cxpor. vc- 

valcbit. Et fi non vt tcftamcntum , tamcn valcbit vt niat.animus iudicis rcclc & iuftc pot triplicittr mcJ 

quardam difpofitio, fccundum loan. And. in noucl. ucri. Primo admiratiuc , cu vidtt aliquod execr tbile 

incap.quanqua,dcvfur.lib.vj.vbi intdtabilis vilut «leHftum efrecommiaum, vt ibi cfttcx.& in I.fordiP 

vfurarius manifcftus validc difponit dc malc ablatis fimat. Cdc poftli.rcucrfis & redemp.Sccundum mo- 

reftitucndis,& ibi Par.de Anch.pulclirc rcftringt ns ucri potcft punitiuc,cum motus admirationc procc- 

' didum Ioan.Andr.vidv;atisBaId.inl.fin.Cfianon ditquodam Cruorciuftitijrad punicndum uleddi- 

compc.iudi.& Bin.in I.qui folucndo.tF.de hacrc. in- 6fu,vtibi fccit,& l.cu vir.ibi.iubemus infurgerc Ic» 

ftit.Vbi dccidit , an quis poft damnationem feobli- ges.armari iura gladio vltorc. C. dc adult.& in auth. 

garc ad rcftitutioncm malc ablatorum pofsit. Qupd dc manda.prin./.homici Jia autc.ibi, cum vchcmen- 

fingularitcr limitatur ocr Angel.& Imo. inl.fi quis tiacorrigcrc.collat.iij.reni6 mouct iudcx przfum- 

mihi bona.lF.dc acqui.harrc./.j.Et quar circa hoc di- ptiuc.quia cogimur apparcntiam fctiui , doncc con- 

xi latifsimc fupcr vcthoySUbf^Uharu mmrttur. j. in trariu probctur . pcr text. in didta 1. moucri. hos trcs 

xi j.Iimiutione dati,ad I.cum acutifsimi. C. dc fidci- motus notatc, qui proccdat cx imperio rstionis. Scd 

cominif.vbi dixi. quod vt ulis voluntas fortianir cf- contra imperium rarionis nullo modo dcbet iudcx 

fcctum^ncccfTceft quod conftrt dr malc ablatis ali- moucri proprio vel aliorum impctu.Prjttcrea. (i im- 

tcr (^uim pcr confcfsioncm damnati,alitcr fi-audarc- pctu iri abftraftus iudcx fiuirc fcftinarct , admittc- 

tur tifcus,,cui ius quifinim cft pcr fcntcntiam in pa- r. t magisfcdus, quam vindicarct,vt dicit Val r. lib^ 

trij,vbi fcntcntia capitaliscrahit adfc confifcationc quinto.tiojl. dc parentum modcrarione in liberos. 
»8 bonorum , v t in Francia. t Non cnim tcnctur fifcus 190 tEt in hoc defcdt Pilanis volcs populo ludaico fu^ 

crcdcrc,aut illc cui confifcaiioquscfita cft.nifi cx vr- rorc commoto crcdcrc,& fatiifaccre, ipfumque pla.: 

banitatc talia pia rclifta implcrc vclla. Ad quod fa- care.Qjupniam corripcrc dcbuit , & cogitare pauco- 

cicridum honcftas cogerct & rcligio,fi pto communi rum fcilicet ponrificum inuidiam plcrunque inno-" 

Vtiliute relidu fuKTet , vt cxcplo vctcrcs olim Athe- centcs iurc, aut iniuria fupprdiuri : quod Pilatus n3 

nicn.tradidcrunt,qui votum Diomcdontisducis,co fccit. Quoniam non folum lccclcriuit pa^nam, i- 

^contra dccrctum pugnaucrat, quanuisviciilci,ad mo Chtiftum innocentcm intcrfccit ad clamorira 

mortcm damnaii implcucrunt,dc quo Valc.Iib.j.utu. popilli inuidia Pharifxorum moti & cxcitati , vt pa 

dc ncgle^a rcligione. in fi. licctmdiiis fituarcturin tctMatth.xxviij.ibi, Vidtnsautem Pilitusqdani- 

tit.dcfcTuaurcIigione.Sicdicit Diomcdon vnus cx hil proficerct , accepta aqua lauit manus coram 

dccemducibu$,qui cadcmpugna Athcnicnfibus vi- populo diccns : Innocens ego fum a fanguineiu* 
doriam fibi vcro damnauoncm pcpcrcrut, cum iam iji fti huius,&c. t Non fic fccit, domini , non fic fcd« 

ad mcritum fupplicium duccrctur , nihil aliud locu- fapicns illc lurcconfultus Qiiintu» Sceuola Mctdlo 



Numid 
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Numi.ncomcntbc6Qantia& fortituJine coparan- 
du<!,«1c quibut lih.tij.rt.dc conRatiat fic dicit Valcr. 
Mctcllus autc Numidicus ^ptcr collatii. pcnus cxcc 
pitquoq; indii;nii miiertatc ac moribus fuis^cHla. 
ciim cnim nnimiducrtcrtt quo tcdt rtnt Snurnini tri 
buni plcbisfiincih conatus:quat6quc milorcipubl. 
fi no hisoccurrcrcf,crupturicflcnt>in cxiliu quam in 
lcgcciusiremiluit.Potelkaliqui^hoc viro dici con- 
ftjntior,qui nc fciitcntii fua pcllerctur,patriain qua- 
fiimmu dignitatis gradum obtinebat carerc fuftinuii? 
Citeru vt ncminc ci prartulcrim, Qiiintum Scxuola 
mcritocoparaucrim. Dcpulfis ^(traiifq; inimicoru 
partihus Sylla occupata vrbc fcnatCi armatus cocgc- 
rat,& fumma cupidit.ne fcrcbaf,vt Caius Mariu$,fci 
licet cius hortis pcr cii vi(5tus,q cclcrrimc hoftis iudi 
carctur.Cuius voluntati nullis obuia irc audcntibus, 
folus Scxuola intcrrogitus de hac rc, fcutctiam darc 
noluit.Q^nctiamtrucul.ntiuslibi minitanti Syllr, 
]icct,inquit,mihi agmina miliiu quibus curia circun- 
dcdidi ollctcs.Iicct mortc idc ntidc minitcris, nfiqna 
ti'» cfiiiics,vt propterexipuumfcnilcTiquc fanguinc 
mcufMarium a quo vrbs & Italia conlcruau eft,h9 



an Icfum,quidiciturChriftus? refponderunt, BjTra- 
bam.£r.it autcm Barrahat latroi qui homicidium fc» 
ccratinfcditione,quc elcgi.runt,vt Icfuminnoccntc 
pcrdcrent.Circa quod Salluftiusin CatilinariotScm- 
pcr,inquit,inciuit.ite, quibui pro maiori partc opct 
nullx funi , bonis inuidcnr, malos cxpcllunt, vctcra 
odcrc,nou3 cxoptat,odiofuarum rcrum mutarcom 
oia (Kidct. l urba atq; fcditionibus finc cuta alfitur. 
qm egcftasfacilc habcturdnc dano,&c.I£tin Iugur- 
tinoatt:Vuli;us vti plcrunq;foIetingemo mobilifc- 
ditiofum,atq;difcordiofum cupidum nouirurcrum 
quicti,& otio aJucrfum.Hic iilc.Vndc orationcpri 
ma ad Czfarc Sincm dc repub.dicitur:Qu6d multi./ 
tudo vulgi morc magis,quamiudicioalius poftaliu, 
quafi prudcnitorcm f.cuti. & Scncca inprima Tra- 
gardta:vulgusinHdum bonis,Bu6luquc magis mobi 
Ic vulpus^qucmadmoHum lud^i clare monltrarunt, 
qui Chriftum curantc ]an|;uidos,& fufcitantcm mor 
tuos,rcgcm ^cerc volucrunt loiLv). £t die pafsioois 
fux alta vocc clamarunt:tolIc tollc crucifige eutn, vt 
implcrctur quod dicit Pocta lib.ij.Acneid. 

SandituT mctrtkm fiudui in contrdria VHlgm, 
ft( m iuJiccm. Hxc illc. Minuscrgodcbuit Pilatus ij)^ Idcot non cft fcqucnda impcrit.T niultitudinis fim 
Clnirtri innoccntc iudicarc, qui non vrbc aut Italia, plcx fidcs,qux ^na cft fcmpcr ad fcandala. Vndc no 
fcd vniucrfum orbim rcdcpturus & faluaturus vcnc- abs rc apud Valcrium lib.v.tit.dc gratis.commcndi» 
rst.Non cnim intcrficcrc dcbtbat c u ad clamorc po- tur in hoc Mutius £quitum mapillcr Ro.qui impru- 

f»uli,maximcci fubd!ti,cui rtfiftcrc potcrat. Cum in dctisvulgicrrorcgratx mcntis (ignificationc corre- 
loc vanx voccs populi non funt audicdz per iudicc ip^ xit.t Qnarc non cft in iudicando»& condcmnando 
ncc admittcndi.l.dtcurionu.C.dc poc.qui.i pltbs fx fcquendus popuIus,(icut fccit Pilatus,qui vt habettir 
pc clamoribus, aut gratia vcl prctio fortatic cxcitaia Lucc xix.l radidit lcfum voluntati corum, quod fi- 
moutri folct.c.(i crgo.viij.q.j. Idconuqua lcx ciuilis cerenodebuit.IdconolicctpopulointcrBcrreqaf- 
fccitpopulu,& multitudinc diffinitorc caufaru.Na quam,vt rcfpondcnmt ludxicidtm Pilato diccntc*: 
prudcntia q jx rcquirit in laufaru dt'cifionc& tcrmi ip5 nobis no licct intcrliccrc qucnqua, Ioan.xviij.tIm6 
nationc cft in paucts litcratis, & folcnnibus viris.Cu non vaicrct confuetudo, t|> iudcx teneretur iudicare 



nihil lit hon •fti'i horu,t]uxtra<5t3t multitudo,vtdicit 
tcx.inauth.de rtfi:rcdariis.Et Ituitatisac pcfsimi cr- 
roris aut.':or fempcrcft turba.Et fapicns ait Ariftote. 
iij.Rhtto.Q^ntomaior popuIus,tatb minorintellc 
6tus,& lic in ludicadono fcqucndus.c.ad noftra.dc 

'Si cofuc.tLicctcrii voccs populi (tnt admittJd^jn col 
laud.indoaliquc,vt l.vna.C.dequxfto.& mag.ofiic. 
lib.xij.no tii in punicndo,fcd rcquiriturcaufx cogni 
tio,vt ibi dicitur.& l.iuftifsimc.C.dc ofi-i.rcd. ^uin. 

iJ>J &d.l.d •curionu.fccundum lo.dcPlat.in d.l.j.tquia 
ctia libcrtasf<^ruod.ita ad rumorcm populi cft nulh. 
l.li priuatus.tT.qui & a q^jib'.qui tex.cft no.Sicut ncc 
tlcdio (icda c(f ad vocc popuIi.c.Olius.dc cleft.vbi 
dicit Bal.ij» fcmpcr cotra vuh^us funt malx prxfum- 
ptioiies:q^a clamorimpcdit animu , ne pofsit difccr- 
ncrc Xquu.l.fi coftat.ff.dc appcl.& ttlqui & a quibus. 
l.fi priuatus.nihil tmrcdti gcritur,ficu clamore vin- 
citur.l.ti.tf.dc hcrcinftit.Prit-rca, cj placct populo, 
difplicct Dco, cum populus doccdus (it,& no fcquc 
dus fccundum cum.lxj.dift.c.miramur. & c.docc Jus 
cft populus.xIij.dift.& gl.in d.c.Ofius. Ni fcriptum 
cft Efa.xxxij. Quod erit opusiultitix pax , & cultus 
iuftitix lilcntium,& in conci.x j.Tolctano dicitur,c{> 
cultum fuum iuftitia^dir,qii (tlctin iudictoru oblUc 
pctiumturba c6fundit.v.q.iiij.cjn loco.& lo. Papx 
xxij.vt in fupplcmcto Cluonicorum habct.aliquan- 
do interrogatus,qiii forct a vcritatc remotus, rcfpon 
dit vulgi f. ntcntia.Nam quicquain laudat, vitupcrio 



fccundum voccs,& opinioncspopuli attcftantis ro- 
ram co,vtdi<5toc.ad noftr.im audic.dcconfucCum 
vt plurimum non (intomncsfapitnte»,fcd potiusin 
maiori partc ftulti, iuxta ilKid Ecclcli.j. Stultorum 
innnituscftnumerus.Etftulti ac pcrucr(i crcdunt,& 
exiftimant omncs (ibi clTc fimilcs , iuxta illud Tullij 
in Parado.Stultorum fi ntrntia cft,omncs infaniunt. 
& Ecclcliaft.x.ln via ftultus ambulans cum ipfc in- 
fipicns fit,omncs ftultos xftimat.Vndc ncinnocctct 
pro noccntibus puni3ntur,rcprobatum cft ad clamo 
rcm populi alicpicm cllccondtmnnndum , vtdiftis 
iuribus:quia multomclius & fandtius c^fet (acinus 
noccntis impunitum rc lincjucrc^qua innocentem cd 
dcmnarcl.abfcntcm.ftldc pcrnis.Vcri dc Chrifto& 
ciuiutc Icrufalcm dicerc pon'umus,quod Valcr.libr. 
v.ti.deingra.in(cribit,dc Licurgo& Laccdxfnoniis, 
fic diccns, Ncminc Licurgoautmaiorc, aut vtiliorc 
virum Liccdxm6gonuit,vtpotccu Apollo Pythiac 
oraculum pcttnti rcfp^diiH* (mur,ncfcire fc vtrum 
illum homin'i aut Dt oru numcroaggregara. Huic 
tamcn fcilicet Licurqo ncque vitx fumma fynccri- 
tas,re jucconftantifsimuserga patriam amor,neque 
lcgcs falubritcr cxcogitatx auxilio c(fe potueruntj 
quominus inftftos ctucs expcrircr.Sxp<- cnim lapidi- 
buspctitus,aliquandoeicdtuSf ublico fiirore etia pri 
uatus oculo,ad vltimum ipfa patria pulfuscft. Qiiid 
aliz f«cicnt vrbcs , ctiam vbi illa quzconftantiz» 
& moderationis fibi l.iudcm eximiam vcndicat , tam 
inqrataaducrfustambcncmcritum cxtitit?Hzc ille. 



dignumcft.Qnicquam cogitat vanum, quicquam lo 

quiturfalfuiii. Qnpd improbit bonnm cft, & quod 1^7 Dchocaliqua diccntur infra. t Scptim6fallit, vbi 
approbat malum, ac quicquid cxtollit infi>mc , quod fcntcntia capitalitcr lata,c iK t nulla proptcrordincm 
lLid.ri patcntcr oftcndcrunt,qui a Pilatointerrogati, non fcruatum iudiciatium, qui ficut fcruari dcbet in 
Matth.xxij.Qiicm vultis dimittam vobis ,Barrubam ciuilibus.l.prolatanj.C.dc fcntcn.ita ctiam in crimi- 

naiibi)» 
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iulib',& mu!t6 magis, qn agif dc miiori pr^iudicio, 
TtdJ.abfcntc.ff.de poe. Nam licet hodic in crimina- 
Kbus quidam folcnnia olim obfcruata fint fublata.I. 
ordo.ff.dc pub.iud. Tfi fubftantialis ordo iudiciari^' 
fcruandus cft,ficut in ciofis ciuilibus , vt d.l.tbfcnlc. 
Quinimb cu in ciuilib* plcna fufiiciat cauf^ cocni- 
do,tn in criminal.proptrr maioritatem prxiudicfj in 
agnofcendo rcquir^t plcnifsimi cognitio. I. iudiccs. 
cu fua pl.C.de iudi.& in ^bando rcquirit lucc mcri- 
diana clarior J>batio.l.fi.C.dc prob.No cnim accufa 
tus ilico eft xftimadus rcus.I.fi.C.de accu. Imo vidc- 
inus,rpq,uis proccdat in caufa crim'.p vii inqnifi.cx 
off.& ticfummaric.vbi nccclTc no c(l vfqucquaq;or- 
dinc fcruari:tn aliqualis feruaduscft » nccx nimia p- 

ipScipiiationc, tqur nouerca dicitur iuftitix,fcntcntia 
comjat,cIc.paftorali5.dc rciud.vbi tex. no.quia ficul 
omifsio iudiciari j ordinisin caufis ordinis rcddit iudi 

ip^ciu nullu,vt d.I.^Iata.tSic ctiam ominio talis quaiis 
ordinisin iftiscxtraordinariis , vt pulchreconfuluii 
Pc.de An. confi.clxvj.propc fi.adcocj Bar.inodium 
prxcipitationis dicitpillum tcx.in I.prolatam.C.dc 
fentcn. (^q.uis iudcx in procclTu fcruaucritordincm 
dcbitu,tn fi cdplcto pioceflii fcnictiS protulerit, illo 
dclibcrantenon vifo,fcntctiaeft ipfoiurcnulla, licet 
fucrit iuri coformis, dc quo latifnmc difputac Fcl. in 
c.ccclefia fanftx Marii.dccoftit.Pricipitnio cnim 
ftrciniquitaticoparatur: idco iudiccs clTc non dcbct 
pr?cipitcs,cu iniquitas oia praccipitet. c.no impcrpc- 
tuu.vbigl.in fin.xKiiij.q.iij.& tfx.in c.inr rhxc hir- 
cu.de pa.dift.iij. dicit,tj» virtuj lenta cft,&: oim pcr- 
ca(ftatrix,iniqtasautcoi3prxcipitai. Quitquiiudi- 
catplus^intcUigntinLabyrintKriirtciditcnoris^di- alias 
cittcx.inc.fcicndum.xxix.clift.vndcHiiro.fu^ Icre- ' pub. 
mia lib.xx.No pot , inquit maiuritas dfe conlilij, vbi 
nuilus cft ordo iudicij.& Stat.Thcbai.lib.x. Da fpa- 
tium,tencq; morainrmalccunfta miniftrat Impetu*. 
Facit tcx.ind.c.ad noftra.de confuc.pcr t^ue Bal.ibi 



abolitus fuerit in dolo vcl irt cilpa delinqucdo tS( fic 
ciim priuatus no admittatur ad accufandu pro publi 
ca vin Jifta.ccnc in rcgno ifto ctiam locu non habet 
fcnatufconfultum TurpiIli3nnm,quod £i(^um fiicrat 
CDtra accufatorcs abaccufarionc dcfiftcntcs , nectiti 
de aboli.pcncrali. quia nemo nccclfc habctimpctra- 
rc,vtdcfiftcrc ponitabaccufattone.ad ^uain regnp 
non admittcretur,fed omnia crimina promoucnturt 
& {Hrrfcquunturp procuratorcm rcgiam in qualibct 
Biyliuia , & Scncfcalia infticutum , & dc publico fti- 
pcndiatum arege,dequodicit lo.Fab.in ^.fi.inft.de 
cxcept. in curia Francix procur.-»tor rcgius cft ma- 
gnus magifter. Et ratio no recipicdi priuatos ad accu 
fandum cft.vt crimtrta efiicacius puniantur.Et nc in- 
noccntcs indebitc vcxeptur : nam vcxarcntur multo- 
ricspaupcrcs & debilcs pcr falfas,& calumniofas po- 
tentu accufaiioncs, & co modo qui potcntcs funt 8c 
diuitcs opprimcrct paupcrcs cx inuidi.i.Omnes cnioi 
accufatores vuleo dicunt zmu!i, quia fcmpcr pncfii- 
miturcaufa inuiJii accufatioficri. can. dccietu.i j. q. 
vj. vbi bona trlo.Ob quod tcxt.in c.fi quis cpifcopus, 
cadcmcaufa q. vi). vocdtaccufarionemtllaudabilem 
intcnrionem,& ibi bona gl.paritcr in l.ij.in princ.C. 
dccxhib.rcis.accufator vocatur infimubns , quafi fi- 
mulct dclidum non Tcrum.Idco iura talcs accufato^ 
resrcput3ntinimicoscapitale$,inftitut.dc cxcuf.tuto. 
^ .itcm proptcr litcm. etiam accufatiotcnditad vin- 
diSam.quam Deus fibi rcfcruauit. Paritercx inimi- 
ciria cxaccufarioneonafcquiturnincor,& fi rancor» 
crgopcccator,nifi inftkucretur pto fua vcl fuoruni 
inittria,vclzclotuftitix,& proptcrbonum publicum> 
aliascftpeccatum/ecundum Io.Fab.in jf.j.in fin.de 
iudi.& lica rclo iuftitix fit mcritotium, & lau- 
dabilepropofitum pro bonopublico, & dicictcxt.in 
l.fi quis in hoc.& I.nuIIi. in fin. G. decpifco.& deJ. 
iubcmus.Cud legcm Iul.rcpct.& \Ai. Cde malcfi. Sc 
mathc. tam«nfi accufario vnicuiquc pcrmittcretur» 



cxprcfscinuchitcotraiudiccsfcntcriifibru-Jtci non pauca dclifta punirentur. tTimctcnim quifq; pru» 

ruminatoprocdru,& Domi.in c.pondcrct.i.dift.cx- -^- " ^^" 

clamat cotra iudiccs,quib'de fcro mittitur procdlus 
& dc manc iudicant,prout prius dixcrat Bart. ind. I. 
prolata.C. dc fcntc.dc quo coqueriturSpec.fccundii 
Fcl.vbi $.dcappcl.^.nunc breuiter.aliis cft in rit. dc 
aft.pcti.f .fup pcttriontb*.verfi.fed cjd fi regcret &c. 
Cotra ftvlu curii rcgis Fracix,vbi nofcruatur ordo 
iuris,& (ccudum cfl id idc dicii Pct.dc Anc.cofi.clx» 
ineip.cx vcrbis diSx fcntctix.dc curia Vcnctorunv,q 
dc hcili cotra abfcntc inauditu iudicat, & ctiafacih- 
tcr fcntcria audit opportcntis.Na talcs pricipitario- 
ncs fcntcntia rcddut nulla. Sup hoc dni^vnu notabi- 
looris, t(j.Iicct de iurcc5fordoiudicitlisferuad* fitin 
criminalib»,fcd imo forrius q |n ciuilibus;,ttt in prx- 
fenri rcgno Fracix iridirfcrctcr proccditur cotra dc- 
linquctes p ^cdTum cxtraordinarium fola via inqui- 
fitionisinfurgcntccxdcnunriarionc aut notorictatc 
dcli^ai ppctrari:vcl ofricio iudicis hobili, fama publ. 
vcl rumorcvicinixipfum moucnte ad inquircndum. 
Nec locu habctin pfcnrircgnoritu.de accii. tmo pcr 
ordinarioncsrcgias nullus admittcrctureria pro fita 
▼cl fuoru iniuria ad aliqucm accufandum dc critnine 
ad fincs iudicialcs & pccnam publica , nifi^untaxat 
pro fuo intcrciVc ciutli.lmb fi dclinqucns abolirionc 
criminis a principc obtcntam pr^fcntarct iudici,non 
rccipcrcturparsdamntficata ad impugnandum cam 



dc furrcpuone. Et raoocft,quia fiuc intcrinctur , liue 
non, fempcr parslxfa habct fuu intercfic faluu : plus 
tamc vcl minus a iudicc taxandu, fccundii ^uod rcus 



dens folcnncm inftitucrcctiam bono zelo, & cx cha- 
ritatcaccufarionc proptcr multa. Primt) nc dercAu 
probationis dc calumnta puniatur,& nc inuidus , Sc 
xmulusprxdicctur, vtprima facic prxfumitur. Sc- 
ciido nc in accufarionis profecurione depaupcrctor. 
Et paud funt , qui fubftatia propria pro faluic rci- 
publicx cxponat, & cria plurcs cum accufatis collu- 
dcrct , & Q) triftifsimum cft, ficut capitalis inimiciria 
oritur intcr accufatorcm & tccufatum,fic ctiam inter 
domcfticos & amicos eonim. cap.rcpellantur.de ac- 
cufat.& tcx.not.inl.rcicndum.^.ij.ff.dc lcgat.fccun- 
dum gl.in di^^o c.dccrcto. Quod redundara in rci- 
publicz diuifionem cx tantorum inimicorum cumu-. 
larionc, & rcgnu diuifum ficilitcr defolarctur. Prx- 
icrea hoc fit,ne Ficultasi^bandi auguftct:^ainftante 
procuratorc rcgio fi dcIi<ao offtnhis tcftis p6t rccipi 
& audiri,cui alias no crcdercf , & ipfc pro fua iniuria 
delinqucntcm accufarct, vtplcnedixifupcrvcibo, 
in txtrimu ^tw.Quibus & pluribus aliis confidcra.» 
ris confultifsimi Chriftianifsiitii rcgcs ftatucruiit (]p 
nulli priuato pcrminatur accufarc dc aliquo dclido 
ctiam publico. Scd qu6d omnia fiant ad rcqucftam 

Erocuratorisrcgij vicem accufatorum pro bono pu- 
lico fuftincnris.Et cxpcdiuntur omnia pcr viam in- 
quifirionis,qux pra(f^ic3 criam iurc ifto canonico cft 
approbata.capitu.inquifiuoni$. &ibiclarc Panor. 
deaccufat. cum deiurc ciuili ncmo fine accufatoK 

[>unirctur,nifi in cafibus notatis per gl.& Do^ao. IQ 
.ij.^ .fi publicoJF.dc adultc. Idco cvun hodie Icmpet 

pct intjuifi- 



Repexap.Raynu.Gul.Benediai. 



pcT inqutfittoncm proccdaturloco accufationis fub- 
rogatam, licut Jlnatus via accufatiotiis erat infimis, 
itanunc (i danctur via inquifitionis, fccundu Panor. 
vbi fupra.& Bar.inl.inGmc.lf.dc puM. iudi. prouifo 
q> JaiTinjtustali pccna africiatar, & fjfto(}>pcr fcn- 
tcntiam aftlig3cur.l.i(!tusruriiri.ff.d^- hisqui not.infa. 
vcl firaccretcmenJa honorabilc. Si autcm quiscon- 
dcnetur ad mulda & pocna pccuniariijp aliquo dcli- 
&0& cxcclTutno clTrt infamis,fccundu tcx. in l.j. vbi 
ctia Bart.C.dc moJo mulflaru.alitcr & aliis infiniti 
illuftrcsvirielTcnt infamcs, quod non cftdiccndum. 
zoi tSimililcr inifJo rignoola crimina liodicpuniun- 
tur,& difcutiunturp proccffumextraordinariu fum- 
marie,&dcplano: ncc dcbctiadcx faccrccriminofis 
procdTum ordinarium : quia prohibitii cft p ordina. 
regias,& ftylu totius curix Francoru. Et ft fctiis fu- 
rct,puniret iudcx,cotra ^uc hoc facicdoprzfumctur 
(f diffcTTC, & differcdo difsimularc vcllct , regere dc- 
li&a,qux abu Jant in rc^no. Vndc forma data cft, cp 
comitTo dclidto inqutritur gcncralitcr q,s illud comi- 
rit.vcl fi notoriccuftarct, autpcr famam vcldenun- 
tiationc , autcxinquifttionegencrali forgcrent iudi- 
cia,& coiccturx cotra aliqucjtiiccotra illii nomina- 
tim inquircrctur sd rcqucftam procu.rcgij.Et fi &da 
& vifa informationc fcu inquifitionc coftet vcrc , vel 
cx coicLturis corra aliquc,iu Jcx d- ccrnit illii capicn- 
dum& incarccrandii , vcl pcrfonalitcradiornaJum, 



conqocrcndi dc curia Fran«.iz , in quo fi ita non fic— 
rct , rcgnu ^pter dclidaimpunita corrucr; t. Et hoc 
eft,quod Cet fus ad olefccns prudcnter (< ri pftt, vidcli. 
cct hac qujtfttonem ciTe de bono & iquo,in quo gc- 
ntrc plcrunquc fub authoritatc ioris fcicntiar pcrni- 
cioic cnatur.l.fi fcruam.jj.fcquitiir.»f.de vcrb.obl.& 
fipicntifsimus Scipio Nafica M utio Sceuolz confuli 
Romanofcditioncm'ryberijGr.icchi tiibuni plcb. 
iurc orJinario punirc volcti dixir. Qiioniam,inquit, 
confulduiniurisnrdincmfcquitur, idagit, vtcum 
omnibus lcgibus Romanii impcrium conuat, vt rc- 
fcrt Valerius lib.iij.tit.de fortitu Jinc. Et alibi lib. vj. 
dt.dc fcucritate.diciturin cuidctibus deli&is longum 
quzftionistcmpus noncxpc(ft3ndii.Non,inquit,pu 
taucrunt,fcilicct criminfi vltorcs in tam cui Jcnti fcc- 
lcrc longum publica: qu^cftionis tcmpus cxpcftan- 
dum. Iuq;quorum innoccntium dcfcnforcs fiiifTent 
fontium matiiri,idcft,fcftini , & tcmpcftiui vtndiccs 
cxtitcnint. Vid.-itis omnino qui dixi fupcr verbo, 
StahffjbherismwrtntMr. inmateria fidcicommilTari» 
fubftitiit. tiactando rcculam , quem honoro oncrare 
po[Iiim,in iij.cnfu fallctix^vbi habctur, cfin prxfcn. 
ti regno incptitudo non vitiat proccflum. Idco tale» 
via inquifitionis cx procHiu cxtnrdinariodamnan- 
di,mitiusfunt pcr iudiccspunicdi, quam fi via acca- 
faticiis pcr folcnnJ proct (Tim danandi cfllnt, vt plc- 
nc Panor.fupcr ti.dciudiciis.jn fin.& in c.qualitcr& 



fcciidum qualitatc: dcliiSi , vel ifHcaciaiuJiciorum. Zo.^ qu3ndo.& c.inquifitionis.dcaccufa.tVnum tamca 



Quod quiJc dccrrtti diciturfv.ntctia intcrlocutoria, 
qu;L- rcquiritur antcqium quis rcalitcr capiatur. I. fi. 
C.de cxhib. rcis. qux przdida ctiam furgunt ex l.ij. 
C.dc cxhib.rcij.iunfta gl. in princ. vbi capi p6t quis 
quotics aliqu;ili przfumptionc conftat dcfadio pcr 
iilafccrcta informationc, quz cum £ida fit partcno 
vocata,n6 fufficcrct ad danationi:,ncq; tortutam,fcd 
fufticitadpcrfonzcapdoncm, & ilico Q>captus eft 
auditur per iudicc, & fi ncget rca^diuntur tcftcs, fcu 
coru rccoliitur dopofition<.-s, & indcacaratur & c5- 
frontantur cu inquifito: quia vnus poft alium in prz 



notabitis , tj» procurator rqjius accufans no tcntt de 
pnrfumpta calumnia , quz furgit cx dcfcftu proba- 
ttonis, dummodo cotcnta in inquifitionc non fticrit 
tranfgrcflus. Si autf vltra inquifirioni: rcum grauaret 
dc alio dclifto , vcl acrius quam in iuri caucatur , & 
fit fiindatum pcr inquifitionc, ccrte tiic tcncrctur de 
illa ruidcnri caliinia , ficut tutor accufans pro pupil- 
lo.I.ij.C.qui accu.nu pof. Pritcrca licct pars damni 
ficata accufare non pofsit ad poenam : tamcn pro fut 
iniuria &intcrcncciuili ,& nc^curator rcqiuscol- 
'udat cum inqiiifito , potcft ti afliftcrc. Vndc rcftat 



fcntia inquifiti, & ctiam inquificus in przf<;ntia tcftis ao^quodt fcntcntia capiiaJis nulla proptc r ordinun ia 



iur.'it diccre vcricatc, & intcrrogantur fi cft intcr cos 
inimicitia,vcl aliud propter quod tcfti no dcbcat crc 
di,& dcbctfcribi rcfponfio vtriufq;,& caucat inquifi 
tus , (pcotra tcftcstiic dicatquicquid diccrc,& obii- 
ccrc intcdit. Q^P ^^^^^ lc^if dtpofirio lcftis in prz- 
fentia inquifiri, quacc-liis auoarc tcnctur, vcl ncgarc, 
& inquifituscam fatcri, vc! impui^narc, & fic dc fin- 
gu1istcftibus,& collcSisacaraminibus , fi inquifitus 
ncgaucrit, & ptcftcsin pra-fcntia ("ui modopr^dido 
iuratos,& auditosconftctdccafu vcl pcrindiciafuf- 
ficicntij,dummodoquodlibct illorumiudiciorum vr 



riscommunisno feruatum , vbi iuscommunc fcnia- 
tur, vcl proptcrialcmqualcm ordinem extraordina- 
riom (cjui lufhcit in przfcnti rcgno) non fcniatum 
nonrcdditcondcmnatum inuftabilcm. Exquibus 
domini vidctis,quaui$ crroribus & czcitaribus fubic>' 
fta funt humana iudicia,cum vcritas criminum latcf, 
& aliternifi quzftionc,& tormcro probari non ^of- 
funt,quzquidcro tortio pcriculofa eft, & quadoqac 
fallax vcritatistcftimonij , vt pulchrc dcducit Aurc^ 
liu."i ipfc Augulii.lib.xix. dc ciuita. Dci, c.vj.cx cuius 
diftis , quz forfam rcciuta*apud multos obfcura cC- 



gcntium probttur pcrduos tcftcs, pcrglo.fing. in I. fcnt , quatuor in cfF.-<Su lcgaliadocumcnta nobisir- 
fin.C.famil.crcitc.rcus fubiict-rctur torturz, vt plcnc lo^ ftant in ctJeau. t Primum cft» quoJ ad rcgcndum 
perBan.in l.fin.ffJcquzftio.lJcm fi dc vcritatcdc- rcmp. neccfTarizfunt ha:tortione$ , quasiura noftni 
lidi conftarct pcr vnum tcftcm , omni cxccpuonc ciuilia vocat quzftioncs, ad quas compellit humana 
maiorcm:qui fufhcit aJ torturam , fccundum gl.in L :o7 focicta$,cuius cofcruationc intcndit iusciuile. t Sc- 
ijj.Cad lcgc lul.mait.qux qualitcr intcllig.if in pr^*- cudum Jocumcnfum,c^taIiafupplicta exerccrr, fioe 



fcnti rcgno,dixi fupcr vcrb. ^Me£idimpMhm.\oc\ucn 
do dc nobiliute hominis. £t perfcda quzUionc , & 
torturaiudcx iudicabit fccundii caquz pcrproccf- 
fum rcpcrirct, codcmnan Jo vcl abfolucndo, & fi fc- 
cur^ no vidcrctrcum clarc c/fc damnandii,vcl abfol- 
ucndum.pofTwt ci apcrirc procefTum ordinariii , quo 
penJctc multa pro vcl cotra reii occurrcre poicrunt. 
Ex quibus iudcx inftru. rcfjr. t Vndc ex przmiflis 
diccrc polTumiis.I.ordo. ff.dc publi. iudi. vcre fcruari 
iurcgno>ncc habuic Spcculaior, vbi fupra caufain 



in noccntcs & culpabilcs , fiuc in innoccntcs, fecun- 
duro modum i iurc przfixii , non eft peccatum, quia 
iudcx fapicns ifla nonfacit noccndi voluntatc, fcd 
ncccfsiKRc ncfcicndi: quia ncfcit fi obieftum crimen 
vcrumfit,tamcn fi illud cft vcrum cx indiciis crc- 
dit. Vnde cxcufaturex intcnrionc.Ncc obftat fi quif- 
piam dicerct, cf iudexad iudicandum moueri debct 
folum cx probarionc nccclTarib concludcntc fic cfTe, 
& no alio modo ncc alitcr.cap.in przfcntia,dc j)ba- 
lioni. vbi quoucs probatio cftdubia, non rck-uat 

iaali- 
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inaliquoprobantc.nec capit in illa fpccif,qu« pro 
banti proddrc potjfcd in illa.qux nullo mo Jo iuuat 
i08probamf,rt cunJum Pan.ibi. t Etficprobatiocjux 
' p6t (igniticarehoc vel illud,nullatenus probat, cilm 
aliquid dc ncccfMtatc no probct, quia no probat hoc 
«fl"c,quod ad hoc r ontitigtl abtflcJ.non hoc.C.vndc 
lcgiti.adco cj, dicit Bal.in l.ad probatione. la ij.C.dc 
aop proba.t cj, probatio nunqui cocludit pcr pofsibilc, 
imococludcrcdtbct pcr neccfl'c>ita cj. probatio nc- 
ccflarioitalc quid cflc no c6duden$,ncdum no rcue- 
Iai.vt d.l.non hoc.fcd ncc facit aliqualiter rcm dubia 
dc iurc,vcl dc fa6to,fccundu Bal.in l.ij.C.de bo. pof. 
fccundum tabu.Et fic quia cofitcnscrimc in lortura 
pot diccrc falfum mctu tormctorii, qux fuflincrc no 
potuit,ficutvcrum,talis ^batio (juxpGt concludcrc 



tur ci bcma intctionc,fcd bcatificantur, tanqua focie 
tarc humani in pacc cofcruantcs.Etcrut uies fic cd- 
dcnati intcftabilcs,ac fi nocetcs danati fiiifllnt, cum 
fcnt£tia ,p vcriutc accipiatur.l.inpcnua.fl^.dc (lat.ho. 
Qupd non cflct.fi damnati fuiflVnt n6 fcruato ordi- 
nc luris c6i$,vel illius rcpionUtquia tclUmcta corum 
non calTartntur. Oftaub fallit rcgula, vt capitalitcr 
damnatus non fit intcftabilis.qn fc ntentia forct nulla 
proptcr crrore cxprcflum in fentcntia.c.j. dc rc iudi. 
& l.cu prolatio.ff.illo cod.tii.& l.ij.Cqri prouocarc 
noncli ncccfl"c:vtl proptcr cuidcntcm & notoria ini 
quitatc cx procciTu notoric rcfultantf: qux fentcntil 
r.ddit nulta,acfifiiiflctexprclVuscrrorinca,vt pleni 
pc T Panor.in r.cum Bcnoldus.& ca.intcr cxtcras. cle 
rc iudi.& l.fiuc parcns. vbi Ang.ff.dc inofii. teftamc. 



ootuit,ficutverum,ta is Jjoatioquxpot confiuQcri- f--.-.. ^w: , n-r r 

C cu vcrum prodTrtcnakcJaccufatori^cui adcoc^dintgl.lmp.in c.cxqua.ft.onc.dcrcft.t.fpot.. 
onasTn nmbitprobandi. Prxfcrtimquiaindicium lut cpcUufuIa appcllationcrcmota nonto^^^^^^^^^^^ 
. • .„' -.,;i..ur..cii,..:«,Ar>ft,< tem n Qu tatc.ai1\rcntcntialitipfoiurcnuIla:ctian 



tcm iniquitatc,qi1\ fcntcntia fit ipfo iurcnulla: ctiam 
fi cfli.t fcntcntia cxcoi.c.pcr t«as, vbi not.de fcntcnt. 
cxcoi.&' in c.vcncrabillbus.^ .potelKilloco.tit.lIb.vj. 
Et tcnct gl.pragmaticx fanftionis.tttuJcagnatij.in 
vcrboiccnfuri.ncc ctia fentcntiarupluralitasopcra- 
tur,vbi fentcntiacrtnulla,clcmciitirta prima.dc reiu- 
di.umcn opcr3tur,qu6d in ciuilibus contra tresfcn- 
tctias opponi nonpotcftde nullitatc,vt CKCcutio dif- 
Rratur , fcd poft cxccutiDncm cognofci debet dc nul 
litatc , & cum die illa conftiterit rctriftabitur cxcca 
rio.vt ibi.In capitalibus autem , & vbicunque excca 
tio cflct intrcctabilis,priuscflct cognofccndum de 
nullitatcqur cxecutioncm difF.rre debct,ctiam ftan 
tibus tribus fentcntiis coformibus , fccundum Imol* 
& Zabar.ibi. Et multo magis cfltt fcntc ntia nulla.fi 
lata fucrit a iudicc incompetcnri.l.fi.C fi a non com 



rationc cuius ille torquctur pot dlc hillax: imo tdtct 
poicruntcorrupri pccunia, odio & fauorc diccrc fal 
fum.vcl notarius fcribcrc &lfum,autctiafponte cofi 
tens potuii cofitcri contra vcritatc cx crrorc.c.fin.dc 
conKf.& c.licet.dcproba.& pcrtotu titu.dccrimiiic 
felfi.Vndc fequitur,c{i cuquxlibct probatio fit dubia 
qux cocludcrc potcft vcru,aiit fjlfum, vt videri$:ccr- 
te omnia iudicia dcbcn nt eirc abfolutoria,maximc 
criminilia,& vcro & indubitato Dciludiciorcfcrua- 
da,qui fallcre non potcft,ncq; falli.Sed,domin^noa 
obftnntibusprxmifsis,tcnctc documcnta Auguftini 
cfle vcrifsima.Ncc obftatdum dicit,^ oomis proba- 
tio dcbct concludcrc neccflario fic cflc, & non alitcr: 
quia illud intclligitur, cp cocludcrc dcbct dc necclsi- 
Utc prxfuraprioni$,fufficit itiam g» probario ncccfli- 

fM &in£linctiudiccmadcrcdcndumficcrt*c,ficutte ..^- — — / r rr tr^,- 

ft 's^ixcmnt' ?cft tcaurcusin c.in pr^fcnria.dcre- pc.iudi.quia in mundo no Pp^^^t efl-c «1«°' 

„un veTficut conrinctur in inftrumcto vcl c6fcfsi6c, iij quam incopctcntia ,ud,c.s.t Na l.cctcoua trcs fen- 

C6m pryf^umcndum no fit tcftes iurato,,& nourium tenrias conformcs ad d,ffi:rcndu cxecut.onc non ad- 

publicumfuxfalutisfalfumdiccdo fuiflc immcmo- 

rcs.I.fi.Cad lcgc Iul.rcpe.& idcm prxfumc ndum cft 

dc partc confitcntc ( cj> vcrum dixcrit) qm alias nu'la 

probatio codudcrc polfctdc nccefsititc vcrit.nis, & 
jIO i" iniclliguntur contraria fupcriu$ alligata. t Natn 

iuJices vix autnunqua iudicarent,fi ncccfsitatc vcri- 

tatisin probatione rcquircrct.Scd fatis cft,<j, fcquun- 

tur probation6 dc neccfsitatc prxfumptionis condu 

dcntcm,nec cft ncceflc» <j» fciant hoc c-iVc vcrum:im6 

fufHcit (j> hoc elTe verum prxfumant , vt fingulariter 

confuluii Paul.dcCaftr.confil.incip.Iudcx miniftcr 

Dcicft.aliasfcquerctur,c;}>iudices iudicarc non pof 
in fcnt,nifi dc hi» qu? propriis oculis vidiflcnt.t tx quo 

fcquitur Auguftini tcruum documcntum,c{, ludicans 

fccundum allcgata & probata,& nonfccundum pro- 

pria confcicntii.firilicct ccrtam, non pcccai:quia ad 

Ulud c6?tllit iftafocicushumana. Vndciudcx pro- 

cedcnsfccunduinftitutaiuris,fcilicctprxccdcntibu» 

indiciis non pcccat torqucdo innoccntc-, quamuis m 

quxftioncdcficiat,&dcbiliutc moriatur vc;l conft-f- 

fusperiuJiccm occidatur, vcl accufatordclicicns irt 

probarionc vcri criminis taqui caluniator puniatur, 

dumoJo iudcxhoc fadat cu difpliccnria non odicns 

perfon3,fed pcrfonx malu.Idco hxc lot & t.ita mala 

no putac Augu.cflc peccaia:n6 cnim hxc facit lapics 

iudcx nocedi volunutc,fcd ncccfsiutc nrfctcndi : & 

tn quia cogit humana ^"--««'-«^X v"^^^^^^ l^^^i;!^' p'rlus fe¥u non irriuret«r,f^^ confirma 
^"'^•'^ :fit"fo£ « ufti^n^ fic « a b tt Kt ac fi nu/qua damnatus fuifTct.Qaod puto habctc 
S d\?iX»t^quX«^^^^^^^ occidcn! locum,criam\i occ.dcrctur pcr r-c-tiam quali^^^ 

3o,iSmumcTorLciurisfcr^^ cunq; nullam. Qiuafentcn«.qu5nontcn«nodia^^ 
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n^ittaturcxccprio nullitatisfentcntixjdida clcm.j.de 
re iudi.Tamen illanuUitas qux fui^it & proccdit ck 
incompctcnria iudicis,admittiturin quacuncj;caufa, 
criaciuili:& rccipitur antcquam trcs fLnteniix con- 
formes executentar:im6 impedit illarum trium fcntS 
tiarum conformium cxccutioncm,fccundum glo.fin- 
eol.in clc.j.in fin.dc fcqucllra.Pro qua multum fadt 
tcxt.in I.fcire oportct.in fin.tf.de cxcu.tut-& l.fin. C. 
fi a n6 c6pc.ludi.& kcnct Bal.in lxiu$./.ficui.ff.eod. 
vbi dicit,cjj li potcftas pro ddifio ocddi faccrct dcti 
cum,n6 cflct intcftabilis: imo tali morte tcftm c6fir- 
marct prius faftu.Et idc fi occifus jp fcntc nria rcperi 
rct innoccs:quia n6 fiiit ipfc q occidit.fcd alius puti 
Sepronius,qui no obftate accufati punirione dccapi- 
tabitur.Cu pcriniufta punirionc non fucrit folutu id 
quod dcbctur.Prxtcrcj rcscontra aliu iudicata ficut 
Sepronio vcro homicidx nocere non potcrat.fic ctii 
prodcfleei non p5t:vtdcciditBal.pcr illo tcx.in l.ij. 
C.quibus rc-3 iudi Jion nocet.in fi.£t fic quo ad bon» 
in quibus fentctia cotra innocttc cxccutaia rctrada- 
ri p6t,rctraftabitfaltc pcrpiindpc.l.j.K. fi q.$ vltro. 
fF.dc quxftA 1 jndc NcratiuJ.J .h.fl:'.ad lcAquiL Hi* 
^fcaocafib' & aliis,dcquib» fcntcriacapitalis cflit 
nulla,talis fcntcria no rupit tcftih prius fjdtum, quirt 
cofirmcf pcr mortc cx tali fcntcnria illati:nec reddit 
ipfumcodcmnatuminteftabilc. Quinimo fi a iudicc 

talc fcntcnria dc &6to cxcqucntc con Jcnatus occi Je 

^ « . • . j i: . 
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turn:ntentu.I.iiij.f.condcmnatu.flF,dc rc iudic. idco 
no &cit damnatum dlc fcruum pocnx.l. ij.fF. dc pcc. 

*'4 1 Adco cp clcricus ^ iudiccm fccularcm a J mortcm 
danatus,{^: lic pcriudicc incompctcntc, non cfticcrc 
turfcruuspa-nz,ncc intcftabilis: imooccifus ^ iudi- 
ccmdcceder(.ttclbtus, it.i cj>tcrtamcntu priusftaii 
mortcconfirmarctur,fccundiim Bal. & Angc.ind.l. 
'5 cius qui.tNono fallii,vbi dinatus vcl binitus,non a 
iudiccfcd ab aliquo priuaco occidcrctur impuni , vt 
quia Ratotum hoc pniittit, quod qualitcr intdligiitur 
latifsim^ dccidit reli.in cquz in ccdcliaru.dc cofHt. 
Pan.& DcK^o.in c.fin.dc confuct.Ccrtc talis occifus 
(cu occifus fucrit ab coqui non cft miniftcr lcgis, cu 
lcx priuato non pncipiatoccidcretalc.licct occidc- 
rcpcrmittatSi tolcrct, vt voluitgl.inl.accufationis. 
in fi.Cquod mct.cau.) dcccdit tcftatus, & cius tcftm 
tali mortc confirmatur. Qjri ittc longc diftat ab occi 
fo ^ iudiccm,cui a Icgc pcipif m.iIos occidcrc , quod 
6t facit tancj, lcpis miniftcr habcs pr^ccptum & pote 
ftatcm i IcRC. Scd priuatus potcftatc n6 habct a Icgc 
occidcndi banmtum,& (ic noeft lcpi$miniftcr:Iicct 
hoc facicdo tolcrctur in locis vbi talia vigcnt ftaiuM. 
qux tuta no funt iij f jro cofLtcn.fccundii doft.vbi $. 

2><S t Dccimo fillit , vbi quis damnaus cflct ad mortcm 
infoIita,& dc iurc prohibita.Qupcafu, non clTeccn- 
fctur pccna iufta.ft-d potius fcia cruJclitas.Puta (i ia 
dcx fcctrit aliquc occidi no gladio.vel alio fcrroco- 
fueto/cd cu alio n6 cofucto.puti cu fccuri.id cft for 
ra,ficut occifi fucruntplurcs C.m6t\ pcr mcdiu fcifsi: 
qualis fuit Efaias prophcta diuinus : dc quo meminit 
barbatus illc Hicr.poft pro!oi;.in Efaia.Efaias,inquit 
in Icrufalc nobili j;cni rc oitus cft, ibui; ^phctauit, 
fub .\Ianalll- rcgc fod' in duas partcs occubuit:fcpuI 
tufquc cft fubqucrcu Rogcl iuxta u^nfitii aquarum: 
quasolimEzcchias rex iadoobftruxcratpulucrc.hec 
illcSimilitLr Thraccs ciu-iclitatc pftarcdicunf ,cj.bus 
nec viuos hoks m^dios/ccarc , ncc p.irctcslibcroi u 
vefci corporib» ncphas fuit.vt refert Valc. lib.ix.titu. 
dccrudclit. Paritcr Hctrufci viuorum corpora cida- 
ucribusaducrfa aducrrisalligata atq; coftrida.ita vt 
finguljmcmbrorum partcs fingulis clfcnt accomo- 
datx,tabcfccre,id cft putnficri (imul paticbatur. A- 
mari viti paritcr ac mottis tortorcs, q. dii viuos nc- 
carct.ncc mortui$ parccbat: quo.s in fcpulchris & fc 



quorii contcxu viminibui mcbra viuis hoibus com- 
plct.ciuibus fucccnfis circQucnti ftima cxinimantur 
hoies,&c . ncc dicunt talcs iuftx /cntcntii,fctl plcni 
cruaclitas,q tales danatos non rcdJit intcftabilcs fi- 
cit I.ijd ergo.J(.pcenagrauior.ft.<!c h^s n no.infi &!* 
& (i feucrior.Cillo eo.tit. Et idc fi quij danatus fuc 1 
nt.vt ^iiciatur& przcipitit dc fcncftris, vcl vt occi- 
datur mjllco.cotra tcxt.in I.aut dhmm.f.yH.dc pcc 
NitaL-s poenarpotiusinfTunf fjrorc bcHi,*! difcr^ 
tionc fori, vt fccit Antiochus rcx in pcrfoni Mcndai 
facrilcgi: nucm pcipitari ftcit dc turri in cincrcs fub 
tus.ij.Mich.xiij.c Id idclcgiturfadum fji^Tc ij.Para 
xxv.ibi.Et alia x.millia viroru ccpcrfit filij luda.qui 
duxcruntad pruptucuiufdi pctr^-, pr^cipitaucrunto- 
cos dc fummo in prxccp$:q vniucrfi crcpuerut. Ali, 
cxcpla plura rcfcrt Val.lib.v j.ti. dc fcucritatr : quorfi 
vnuhabmlHss.dum lc^qucbardeillo.ci fcipfumocci 
dit. Aliud vcrb rccitaui vcbis fup vcr.JmH. in princ 
Et dc Pcrillo noui tormcti fabricatorc dixi fup vcr- 
bo,SUbf^.bl^.m*rerttiirAn matcTii vulga. fubfti. ia 
liij.prin.ani.in rt.Etaliud rccitatidcm VaLIib. vj tit 
clc luftitia.dc Lucio Sylla tyranno Rom. qui qucndi 
de faxo Tarpcioprxcipirari iuOlt. Idem fi laicusad 
pcrpwuu carccrc dinarct: qa illa pccna deiu,* dui- 
I no fuitc6fucta:imo ^hibita infcrri eis dc iureciai- 
li.ljnfredibilcCdepcr.Et idc fi cjsmuro autcarcc 
rc includcrct dinatus ad paticndu fiimcn vfq; ad in- 
tcritu. Sicut f^it lofcDh ab Arimathxa nobilisdccu- 
no,q pro eo q, Chriftu a diris ludzis occifum,petiit 



a Pilato fcpchcndum, vt habctur loi.xiK.fuitab as, 
Ipirtoquoda muro intcrclufus,vt ibi famc morcrctur. 
Scd pcr Angclum diuinitus foit paftu$& cofcruatns, 
donec fuit ciuitasdclcta pcrTitum & Vc-fpafi.inuTn, 
ip/ca;ibircpeTtusviuu$,vthabctur in legcdabeati 
lacohi Minoris. Vndetali mortcdamnatus nofitin- 
trltabihs, imo tcftamentfi fi quod fcccrit cofirmattir 
pcrtalcm mortcm , qur quidcm mors cft alia monc 
crudclior,vt habef Thrcnoru iiij.ibi.mcliusfuitocd 
fis gladio,quam intcrf ttis famc Eiidc fi occidiquis 
pricipcrttur vcncno,fccundum Ang. & I>oc. in I fi 
quismihibona.^.j.(».dcacqui.hsrc.&in d.l. ciusiF. 
cod.Pami enim imponcndx funt fccundum morera 
rcgionis.I.faccularij.ff. dccxtraoedi. crimini. nonn, 
jL»r- - -r ' ~. ".^, — vcn.no extineuatur,ciim nlusfit iniifl niiinir 
dib- fuis ccKiuiefccrc no pat.cbant, fcpulchra quodi ziyjio ociidcre.I.j.c!dcma cfi.&^;," t w"^^^^^^^ 
modo violatcs Sicut ,lli barban.quos krut maftata- A.hcnicnfcs Sociates , & pcr Ncronc-^^ fel.„7 
ru pccuduintcijinis & vifccribus cpcfti. hoics infcre aliquos Scncca intcrfcL's vct^o^ poril^^^^^^^^^^^ 

fuusfuiHct ab infantia,&c(retcotunc magifter& 
pracccptor : & poft adeptu imperiQ canccllarius fan- 
«ilumus ac in omni gcncrc fapicntiipcrfpicu» Vcl 
fccundum alios in balnco pofitus , venas omncs fibi 
apcnriraccrccoafitus fuit: &indcdidus fijitScncca 
quafi fcipfum necans. HiVcnim eraiiHcSencca. qui 
intcrcxicragratiarufuarubcncfifia fibia Dcocol- 
lata,tantx fiiit memoriar, vt duo millia nominum re- 
citata, coquodiaaordinecrantmoxrccitabat, 
ducctosl vcrfus a ducctis fcholarib' recitatos ab vlti- 

.„.-,.„-j'nc«,ii.idc«d,rp„,i,„„.„boH;^ ^Sc^Li::i;tS™r;iti%^^ 

in catalogo fanftorum .-iliis non pofuiflct . nifi ciun 
illx cpiijolx prouocallcnt , qux leguntur i plurimis 
PauhadScnecam, & Senecxad Paulum, interquas 
vmus vcrba fic habcntrPaulusScnccx falutc. Pe?pen 
dcnti tlb, ca funt rcudata qux paucis diuinitas con- 
cclsij, Ccnus igitur cgo in agro iam fcrrili fcme for- 

tillimuin 
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re.ita vt capitib^tantiimodo cmincat,quciq;diiltius 

pcenx fufficiant.cibo & potionc infclicc fpm proro- 

gant : doncc intus putrcfafti laniati fint ab aialibus, 

i|tabidis, idcftputridis in corporibusnafci folcnt. 

Qucramur niic cii natura rcrii, nos multis& afpc- 

ris aJucrfx valctudinisincomodis obnoxioscflc vo- 

lucrit, habinimq; cxlcftis roboris humanf cuditioni 

clcncgatii molcftc fcramus, cu tot cru(;iatU5 fibimct 

ipfa mortalitas impulfu crudclitatisexcogitauit. hxc 

illc. Q;^fi dicat,qucramur, id cft faciamus qucrclas, 

pofty. ta crudclcs inucniantur hoics,cu natura rerum 
/".:i:...r\. » . 1 : ,r 1 • ../•..« 



fortitudinis cjlcftiscflc dcncgatii coditioni human?, 
di ipfa mortalitas, f. homomortalis fibimctcxco- 
gitauirtotcniciatu,s,impuIfucrudclitati$,q.d. id nos 
iniuftc fiduros. Sicut olim vfus crat apud Gallos, vt 
Cxfar.dcbcUo Git.c6mc.fuoru.lib.v|. referi in hxc 
vctba, Ali j immani magiutadine fimuladira habent, 
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dfslmum fero.Non quidcm matcriam.qug cornimpi confucta infcnur : puti furpcdi j in perTonis plcbciis, 

vidctur , fcd vcrbii ftabilc Dc i dcriuamcntu crcfccn- aut dccapitationis in nobilib',cu nobilcs & in diym- 

tis & manctis in ztcrnu: quod prudcntia tua aflccuta tatc conltituti & diuitcs boncfliorc $ populi pati non 

cft indcficiesforcdcbcbit:& Ethnicoru Ifracliraru^; dcbcant pccnas vilcs fufpcdij.I.dcfcrtorc. ^ .j.vbi cf. 

obfcniationcsccnfcri vitadas.Nouu tc autliorc f;cc- boc dicit ff:dc rcmilit.&r B.ir.in I.capitaliu.« .ftrui.ff. 

ris Chrifti Icfu prarconiis.oftcndo rhctoricis irrcprc de poeni$.& Bal.in f.fi ni«i.».in fine.in titu.dc pace' 

hcnfjbilc fophtlbm : qua propcmodum adcptus rcgi tcnc.coIlatio.x.Im6 multotics pcena corporali-; mu- 
tcporali eiusq; domcnicis atq; fidis amicis , infinua- $3^atur f V^tpl: nc habetur.J.fupcr vcrbo, cmtUmTttn 

bi$,q«ibusafpera & incaptabilis crit pcrfuafio. Cum trtdidtrMHt. ] in cis in pecuniaria rationcnobilitatis, 

plcriq; coru mmimi (lcaantur inlmuationibustuis fccudil plcnc nots.in I.Pcdius.ff.dc inccd.ruina. 



nau- 



quibus vitalc comoclum fcrmo Dci inftillatus nouil fra.&c.ciim quid5.dc iurciur.vbi dicit Bal. in fi.iliud 
homincm (ine corruptcla pcrpctua animam parit ad effc vcru, rj, nobiles vili pccna fufpt ndij & ftia"ula- 
Dcum ifthinc properanicm.Valc Scncca charifsime tionis afHci n5 dc-bcnr, nifi pro crimine proditionis: 
nobis,daiaKilcndis Au^ufti Lconc & Samnio cofu- quia tunc fufpcdi furca poflunt , & fufpendi dcbct iii 
libus.hxcibi. DjcodcScnccanonnuIlabencdiaa altioribusfurcis.idcft in aitioritrabefurcaru Etita 
abA urclio Auguftino libro dcciuitatc Dc'i,cupidif- rcfcrt fcruari in Francia:& vcrum dicit vtcxpcrimen 
M9 fimc difTcruntur. tQncmtandcant<. bicnniu,quam lo vidcmus fcrc omnia patibula rrcia habcre tra- 
Pctrus & Paulus martyrio coronarcntur a Ncronc bcm vnam cxtcris altiorcm pro nobilibus. & ita fcr- 
fxuifsimo cius difcipulo retributionispratia intcrfe- uatur,vt dicit Bar.in d.l.dcfiitorc.diccns: in Francia 
ftum fuiflc lcgimns.Nam ciim fcncx admodum cflct ctiam nobilcs fufpcndi. Ncc ibi habctur illa mors fie 
Seneca , Pifonianx coniuraiionis hbc falso notatuj: m ignominiofa.vt in Italia. tMaxime in railitibus,dc- 
imo ob inn.itum in vinutcs odium i Ncroncper ccn curionibu$,& baronibus , & Doftoribus, qui criara 
mrioncm diftu Scnccx Hiit,vt fil>i ipfi mortc dcligc- dciurc no poflunt tortur^ rubiici.l.diuo Marco.C.de 
ret.quod fuitconbatcx.ind.I.3ut damnu.i.proinde. quxftioni.ncc valet cofuctudo in cotrarium pcr tcx. 
ftdc pcenis. vbi iudcx darc non potclt condcmnato fmgularc in l.ocs iudiccs.C.dc dccurio. lib. x, tamcn 
e)cftionc mortis.Quitandc cognita impcratoris vo- harc omnia delortura in prxfcntircgno Francijnon 
lumatc pctiit , vi in tcpcnri aqua poncri tur , & ibidc feruantur: imo nobilcs & quicunqoc ficut plcbcij tor 
omncs ven? ridc apcrirct.donec fpiritum cxhalaret, ^j" quctur. f Dc quomcminit dominus AuHririj in fuo 
2ioquod& Bttucft. tNeroillchominumfcclcrarifsi- traftatuarrcftoriic.xvj. incip. Itcmin Parlamcnto.] 
mus fuicadei vt nomcii eius vfquc hodic pro aliquo Vndc cu fcmcl anno Domini M.ccclxxxv.quida Ad- 
pcfsimo poni folcat: quia ciim impcriu adcptus faif- uocatus in Parlamcto P.irifii$allcgarct , q, baro non 
ret,fclicitatis magnitudinc abufus cft, & viroru olum dcbcbat fubiici torturi,fuit ci publicc pcr prx/idcn- 
leuifsimus omniumq; flif;itioru gt ncrc inquinadfsi- tem inhibitum hoc dccxtcro allcgarc.Et 9, comes in 
nius, & auuculo Calligulx in rcbusfcclerarior dc- tonura poncretur cafu rcquircnte ncc curia illo iure 
icrior cffj coepit.Magna namq; fcn.ituspartc ,quafi ciuili vtcbaf.fcdtjjomntsponercturindiftinfic cafu 
ei infidias tctcdirtcnt.intcif cit. Poftqjios in omncs cxigcntc.Cu rcatusomnc honorcexcludat.l.j.C.vbi 
etid vir ncquifhmus immanitatc fui c6ucrtit : & pri- 2» j fena.vel clarifsi. tVndccim6 fallit ret^ula noftra.vbi 
mo in S-.neca pr«ceptorc & canccllariii fuum virum quis occifus cffct per fcntcntia iudicis no diftinitiuam 
fenem , polbnodu in Lucanu poctam ciufd J Scnccx fcd intt riocutoria^quia talis no cfhccrctur inteftabi- 
ncpotcm,& fccundum alios patruum:acindc in Pifo li$,ncc tcftamcntu antc fiftu rupctur:im6 tali morte 
nf & Cornutu Philofophum qucm tn exiliu egit. In c5firmarctur, fccundu Bald.in I. j. C. ex dcliais de- 
Agripina quoq; matrc fuam fxuiit,quam pro mune- funft.inquantu hxrcdcstcncantur.vcrfi. fcd inciden- 
ris rctribmiont interimcrefccit,no folum promatris tcrdubitaturdcbanito.Exquoinfcrturibi,Q, illiqui 
ofHcio hoc ei impcndcn$,fcd ctiamvt lofcphus ait.g» fimpliciter iubentur fufpendi , & duci ad fiircam per 
ci fuismachinamcBS pribucrit Romanii principa- barifcliumfeu officialcm, qui de fafto cxcquiturhu- 
tum.In Otfiauii prxtcrca vxorcm,& Britannicu co- iufmodi iuffam , cu talis finc caufx cognirionc iuflus 
gnaiii , ac in omncs dcniq; qui aliquo in pretio apud xz^fit intcrlocutoria,talc$ n5 moriutur fcrui pctnf .tqi 
ciucs circnt, vfus cft crudtlitatc. Prxtcr inccndiu vr- interiocutoria no mutat ftatu.I.quid crgo.^f. quantu. 
bi$,ac Pctrum & Paulum apoftolos,innnmcro$ inter fF.dc his qui not.infa.& hoc cft quod voluit fons clo- 
fccit chriftiano$,& prima contra opdma Chrilli Icgc qucnrii Ciccro in orationc fua pridic <jua irct in exi- 
fufcitauit pcrffCutioncm.Mcrito Antichriili fi^uram liii. Nemo,inquit,tam facinorofus inucntus cft vita, 
tcnuiflc dcfcribitur.de quo cda in Policraton dicitur, vt no tam iudicii prius fcntenriis conuincerctur , qui 
quod Romanum impcriii cxhauflum & diuifum cfft fuppliciis addiccrctur &c.quafi dicat,Q» iudcx rcpcn- 
Ncronc impcrantc:cuiusgula omnia dcuorauit, ma- tcpcenasinfligcrenodcbct.nifi pcrfcntent a difKni- 
culauit libido,& fuperbia cxinaniuit.Tandc i fcnata dua.qua prxccdcre habct plena caufx cognitio:qui» 
hoftis pronuntiatus.ciim turpifsimc fugcrct , fcipfum fccundum Ouid.lib.ij. fuie titulo. Culpa nec ex facili 
occidit annoxtadsfuxxxxj. Et Iftataeft Roma, quauismani'cftaprobatur.& Scncca ad Lucillu epi- 
qiufi viftoria obdnuilTct c5ira aliquc pcftimu inimi ftola xl.Nihil ordinamm cft quod prxcipitat & ^pc 
cum cultioribusq; vcftibus fc indut;tcs epulad funt. ii5rat.Pr5terca dicit tcxt.iu I.fin.ff.dc pccnis,t cj, pccna 
iuxta illud Nthtmix viij. Comcdite pinguia ,bibitc prr iudicem intcrloqucndu finc cauff co^nidone in- 
inulfum,diescnim Domini fandus cft.Cuius fxuicii didia ccnfctur non perpctua,fcd temporalis.Adeo <f 
Sc pcfsima vita Bocdus lib.ij.dc confolatione, mctro fi aliqucm intcrdiccrct cxercitio artis fux.mortc- taiis 
fcxto,l3mctabiliter commcmorat,diccns : Nouimus iudicis finirctur, & cxringuc rctur intcTdiftio:qux no 
quaAsdcdcritruinas Vrbcflamau patribiifo; cxfis, duratnifiqoadiudurabitiudcx,vtpcrlnnocen. inc. 
Fratre q. quonda fcnis intercpto , Matris cffijfo ma- quod tranfladoncm. dc ofticio Iigati.& Panor.in c. 
221 duitcruorc &c. t Rcftatcrgo, cj,illa fola capiulis cx Iitcris.dcc6ftitudo.Sccu$ fi cum caufx cognidonc 
fentcnda damnatii rcddit intcftabikm,pcr qua mors & fcruato ordinc,Yt l.j.Cdc pofhila.Et hoc vcru.vbi 
Tom. 2. ' nn dropU- 
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fim >Iicitcrintcrt!tcitur , vcl alia pccni rco inl1i};itur: ne poflit ccrncrc vcrum. Std cum ortini modcratw- 

quia fi ad aliqua pccna exprcfsc c6dcmnar<tur cjuis nc ,pcc(iant in punitionc dclidoriim. Etconndircnt 

difiinitiuc ad tcpus^abfq; alia tcmporis pr*finitionc> Arcnitjm Tarcminum philoropltum illum dodifti. 

titnc in dcccnniu yidt rctur condcmnatus.l.fmc prz- mum i ftudio rcucrfum , <jui rura fua vidrns defcrta 

finito.(f.dcpcenis.Nccobftattcx.incip.j.dcrciudi. & pcrdita ,mo(usiiacundia villicum tcliv]uit impur 

vbi iurqantium caufas ctlcri fentcatia difHnirc non nitum.qucm intucnsmalc mcritum, Sumpfifrem, it^. 

fuaJctur itn6prxctpitur:qitia id intcllipf , vbi cauff quit,atc fuppiicium , nifi libiiratusi lTcm.Maluitc» 

ed iaminftmaa pcrdcbita & ordinata a iurccogni- nim impunitum tvliliqucrcquj pruptcr iram Prauiu] 

ttoncm,iu g» no rcftat nifi profcrrc fcntcntiam , c^ux^ iufto punirc.vt rcfcrt Vajcr.ltb.iiij. tit.dc modcratib- 

rcnunciato & condufo in proccffu cft cclcritcr ^fc- nc animi.Ethb.v.iit. dc humanitatc & clcmcntiarc- 

rtnda,ncc aliquo modo di^Facdi.Ethoc cftquod di fcrtdc Piftftrato AtKcnicnfi (yr.inno , qui licct in 

cit ctiam tcx.in l.cii rii$.C.dc pccnis,(p poftquam co conuiuio intcr cpulas, vcrbi» & (ouio in facicm ioie> 

pnitumcft fufficicntcrdccriminc, vclox p(xnarco$ dolaccfsitusa Trafippo valdc fuiflct, linguamtc- 

fubducat.Qupd (acit cotra aliquos iudiccs , qui pro- nuit & manii: ncc ptrnam pcr fc aut filios ab ilio cxe 

ctffu inftrud*o,& quod plus cft,co vifo, & in coiilio giti Quinimb Trafippum timorc cuculfum rcccdcrc 

" ' "' '"^* Tolctcmbcnigncrctinuit.EtcumdcindefcocciJcrc 

vcllct,in codcm gradu amicitiz cum rctincndo, nc fe 

I pcr confllium dccifz. (Kciderctimpcdiuit,nc iratus vlcifii vidcretur. Si ni- 
ti6 1 Antequam crgo occifus p iudiccm cfficiatur inte- hil aliud dignu honorc mcmoria: gcfsilTct, his taincn 

ftabilis,rcquiritur(_{> damnatusflfiit dtfVinitiuc,& Qi fa&is abundcfc poftcritati commcndaflctJ-Izc illc. 

talis fcntcntia difrinitiua fiicrit valida, aliquam no pa .Non tamcn intclligaiis, iudicc c6 1}> iratus cft,rcliD- 

ticns nullitatc. Quia fola fcnt..ntia cll , qux occifum qucre dtbcrc omnino dclidii impunitu , vt Architas 
rcddit intcftabilcm:& non dcliftum,vcl cxccutto fa- fcctt.Scd dcbct diffcrrc vindidam & darc locum irz, 
di fimplcx.l.iftusfuftium.tf.dc his qui not. inlam. vt (^uia lunc modtratio rcSc dici potcft , fi iratus dtt 
pattt cx fupradidis.Nam fcntcntia fupcr dtlifto vc- tr« fua: fpacium,vt rcfidcntc pcrintcruallumtcmpoK 
rificatocft caufacxccuiionisfadi,propter quadana- ris animi tumorcmodu habcat caftigatio.l. fi vindi- 
tus infamatur&inhabilitatur , vtibidicittcxt.qui fic cati,C.dcpcRnis.& c.cuapud.vbi tcx.aurcus.xj.q.iij. 
intcllif itur.Idco dixi vobis , g> rcoctiam vcrodelin- Vndc idcm Valcr. vbi fupra, dc Platonc loqucnsfic 
qucntc antc fcntcntiam dccedctc crimcn cxtinguitur dicit. Nimis libcralis Architz m(xicratio : tcpcratiur 
quoadomnt pocnapctfonzafriiftiua,& tcftamcntri Platonis. Namcum aducrfus dcli(Sum fcrui fchc- 
fuunimortcc6firmat.Scdpfcntcnti3minfirmatur,fi racntiuscxarfiffct, yctitus nc ipfc modurtt vindidx 
diffinitiuc & ordinate codtmnatus fitcrit , aliasnon. difpiccrc no poflct,Spcufippo amico caAigatioii nc- 
Tamcn tn aliquibus partibus tft confuctudo, (j> cum gotium mandauit : dcformc fibi futurum cxiftimans 
proctlTus ctiminalts omncs in przfcnti rcgno fiant fi c6mifi(r.t,vt parcm rcprthcnfioncm culpa fcrui & 
hodiccxtraordin3ric,im6 itaficridtbcntfccunduor animaducrfio Platonis mcrcrctur. Hccille. Qijia 
dinationc$rccias,rcusintcrrogatus fiadiudiccdu- animimodtTaiionevix viipolTunt^quibrcuitcr in- 
dusin confcflioncpcrfcutrct, &dc delidoconftct, ttrloqucndorcosmoriitraduut, vtfecit infclix Pila- 
ftatim rcducitur ad carccrcm, & fecundum opinionc tu$:dc quo lcgitnr loan. xix. «j> ludiis tradidit ilhim 
confilij iudcx finc alia ftnlcntia ipfum tr.idit,fcu tra- fcilicct Chriftum crcatort fuum vt crucifigcrctur.Et 
difaciclidorifeufpiculatort&carnifici,indicido ct ficnonfuitfe<*usptrna fa(flus, vtfupradiftucftde 
quiddc co agcrc dtbeat, nulla fupcr hoc profcreDdo illo qucm ad furcasiudcx fimplicitcr mitd mandauit 
fcntcntia, vt rcftrt Mafucrus titulo dcquzftionibus. pcr bariftllum finc fbrma fcnttntix.ftcundum Bald. 
J .item fi delatus vluo. Et ad iuftificationc huiut»il- in d.l.j.C.cx dtlic.dcfiin.Et finalitcr fpiculatorcs par. 
lcgat no.in I.ij.Cqui tcftamcnta &ccrc poflunt. & in titi fibi fuerunt vcftimenta eius,& fuper v«ftc incon- 
l.fi.tF.dc hisqui mortt fibi c6fciucrunt.& tcxt.& glo. futilcm mifcruntfortcm,contra tcx.in I.diuus./.pa- 
.i.dc c6ftfsis.&: l.prouinciatii. C.dc fcriis.& I. nicularia.ibi^itaquc ntq; fpiculatorcs vltro fibi veodi 




caufa criminali. Quocafuctiam nonauditurappel- ftumredcmpiorcm & faluatorc noftrum non dccef' 

Jans.I.ij.C.quorum appcllatio no rccipi. Sicut in cri- filTeintcftatu:im6 valuit & valct cius tcftamentu, ita 

nunc iu notorio,quod aliqua non pottft tcrgiuerfa- ij» non fuitpcriniquifsimi Pilati fcntcnti.im fcuillius 

tionc cclari,cap.vcftra.& c.fi.dc cohabiu. clerico.& cxccutionc ruptuin:dc quo fjIutifcro& incl&bili tc- 

mulieru.Or vbi cx cofuctudinc fiuni procclTus crimi ftamcnto diuus Ambroiius in quodam fermone de 

nalcs c;.traordinaric,pcrindc valcnt, ac fi folcnisor- pafsione fic dicit : Author pictatis in crucc pendcns, 

do fuiflct fcruatus , vtfupridixi infeptima fallcmia. icftamcntu condidit, finguli^opcracharitatisdiftri- 

Scd caucrc dtbcnt talcs iudiccs potcltatc extraordi- bucns,apoftolis pcrfccutioncm, ludzis corpus,patri 

naric proccdcndi habtntes,(j> odio non moucantur, fpiritum,virgini paranymphum, laffoni paradifum, 

ntc fauorc, timotc, prccc vcl prccio.Quia maius pc- peccatoriinfcrnum,pa:nitcntibu$ cniccm. Hic illc. 

riculu fcricndi innoccntia vcrfatur in hii proccfsibus Nam «ia paulo antc ciuj faluiifcram pafsionc.mun- 

<:;ktraordinariis, qui intcriudicc & folum dclatu ft- dopaccmrcIiqucrat,vthabctur loan.xiiij. & Matth. 

crctc fiut, fcmotisaduocato,procuratorc & quocuq; x.ibi.Paci; rclinquo vobi$,pacc meam do vobis. Pa- 

inftruftorcquam in ordinariis. Idco vbi maius peri- ccm fuamrclinquit nobi$,quz cft vinculti charitatis, 
culum,ibi cautiusagcndum.c.vbi maius.dcckd.Iib.ii8c.nouitdciudic.tSint qua (fcilicct chariiatc)faluari 

vj,& Lj.ft'.dL- carbo.edift.Et fupcr omnia 91 in uhb' non polVumus.iuxta illud Apoftoli j.ad Corintli.xiij. 

maximc proccflibu^ ctlTi t iracundia & cuiufcunquc Si linguis hominum loquar& Anpelorum, fi habeam 

viiulictc pcrfoiMlis fciniilla: quia iraimpcdit aniatii» prophciiam,& nouerim mjftcria emnia, & omncm 

fcientiam 
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fcicntiam&fiJcm.&fitradacorpusmcumvtardca, dum marccxaff ero,ca:li'ifr.q; cx nubilofo-cnfi hila 

charitatcm aute non habca.nihil fum. Pr^trroa dicit ri afpt ftu fcntitur.fic bcllum pacc mutatum plurimil 

tcjt.in clcmen.dudum.dc fc pult.cp nifi pacis t.mpore gaudij aftvrt. Oftcnfarum ctiam acerbitas dcpoHta, 

non bcne colitur pacis author,ncc iuftitia virtotum candida relationcct Ubranda cft. quia vt dicit Salu- 

matcr(Jinc qua fccundujn Augufti. rcgna aliud non /Uus in lugunhino.Cocordia parur rcs crcfcu t,dif- 

func quam latrocinia)fua faccrc potcft opcrationc-m. cordia vcro maximx dilabuntur.& Cato: 
qn!a*"ruflusiuftitia:inpaccfeminatur, lacobi iij.ca. /raodiumgenerat.conctrJiMHMtrtt amnrm. 

ia finc.dcquopIuf|uapropheta Pfal.Ixxxiij.iuftitia, 119 Ob t quod fapicntcs Romani conuiuia ad parcm 

inquit,& pax ofculati funt.quafi dicat,t^ a Dco con fcmel in anno celcbrabar^vt maximusillc refm Va- 



iundx funt,c}> vna finc altcri cflc non pot.-ft. VnJc 
Chrirtui in fua pafsioncfatisfecitpro nobis pcr viam 
iufli:i J,quam ftatim pax fuit ofculata:qui.i per fuum 
fanuuinc paciticauit ca qua: funt in ccclis & in tcrris, 
vtdicit Apoftolus ad Collulc-nf j.fccundu Lyra.vbi 
fupra.Et lic pax eft nobis fummc nccdfaria , adeo (j> 
noneft iuramctum in mundo,quod paccm impedirc 
pofsit.fcd illo non obftante ficri poterit,& conclulio 
pacisvalcbit.c.qui facramcnto.xxij.qo.iiij.Et ncdum 
petenda cft pax.imo rogandajPfal.cxxj.Roj^tc, in- 
quit,quz ad paccm funt.Ciim dilTcnftoncs & fcadala 
prauis actibus aditum pr.Tparct, rumores & odia fu- 
fciccnt,& illicitis moribus aufum przbc-at. Ob quod 
dc pacc loqucns Aurclius Auguft.libro xiv.dc ctuita. 
Dci.cap.xj.in Hn.tantum cft,inquit,pacisbonum,vt 
etiam in rcbus tcrrenis atq; mortjlibus n<hil gratius 
folcat audin,nihil dcfidcr.ibilius concupifci,nihil po 
Arcmo pofsic mc-Iius inucniri. Dcquofi aliquanto 



Ic.lib.ij.cit.de infti.anti'quis.Conuiuiu cciam folcniic 
maiorcs(vt dicit) inftitucrunt:idq; chriftiani appella 
ucrunt.Cui prxtcr cognatos & aflincs ncmo intcrpo 
ncbjtur.vtfiqua intcr nccc (farias pcrfonas qucrcla 
e(fct exorta,apud ficr3mcnfx& intcr hilaritatc ani- 
moru fautoribus cocordia: adhibitistollcrctur. Hxc 
ill.-.hinc cft qtf Ciccro in lib.dc amicitia: Nulla, in- 
quitjciuitas ta firma taq; ftabilis.quj no odiis ciuium 
labofiAc tur,ncc vllum ta crandc impcriu,quod ciui- 
lis didordia non cucrtat. QMia vt dicitur in fccunda 
Catilinx rcfponfiua in Ciccro. Nihil cft ta periculo- 
fum ciuitatibus.qua cii dclcdi ciucs inter fc difsidct. 
Inimica naq; cft rerum maximarum difcordia.Ea rcs 
fortidifjipac &dtmolitur. Quod prudcntcr confi- 
dcris Marcus Aemihus Lcpidus cum Fuluio Flacco 
ciusinimicoccnforrationccrcatus.co roomcntoini- 
micitia corde fynccro dcpofuii , qua nocitura rcipu- 
blicx vidcbat.Dc quo ValcT.allcgat.citu.de rcconci- 



diutiui loqui volucrimus,noncrimu$, (cjuatum aibi- 2jo liatis.t Marcus,inquic, Aemilius Lcpidus his conful 
tror;oncrorilcgcntibus,propccrfincmciuicatishuius &pontifrx maximus,diuturnasac vchcmcccs initni 



dc qua nobis fi.rmo cft,& propcer ipfam dulcedincm 
pacis,quz omnibus clara cft.Hzc illc.Vnde non abs 
rc fcraphicus illc Bil.dc p jce tcncd.in prin.pcr illum 
tcx.dicit pacc dclidcranda vclut nccc/firiumbonum. 
& Cafsiodorus : Omni quippc rcgno ddidcrabilts 
dtbctcde tranquillitasjinqua & populi proficiut, & 
vttlitasgcntiu cuiloditur.hjtc fcilicctpax cft bonaru 
artium inatcr dccora,hxc mortalium gcnus multipli. 
cat, facuItatesprotcndic,& morcscxtollit . & Oldra. 
confi.xciiij.incip.Llc^antcr circa ncgocium.ix.colu. 
in fine.Pax,inc]uit,dcfidcranda cft,in qua bonum,& 
falus muIcitudinisconfiftit.ob quod dicit tcx. in l.co 
gruit.ft.de offi.prxfi.c}» bono & graui cOgruit prxfi- 
di curarc pacaci acq; quiecam ciTcqua rcgit ^uincia. 
Na p.icc rcmota focialis vitx pcrditur vtilitas : qnin- 



ciiiascu Fuluio Flacco ciufdc amplitudinis viro §cC' 
fif.quas vt fimul ccnforcs rcnuntiati funt,in capo dc- 
pofuil,( xiftimasno oportcrc eos priuatis odiisdifsi- 
dcro,qui publicc fumma iundit/lc nt potcftatc.Id iu 
diciu animi ci» & prxfcns itas coprobauit , & nobii 
vctcrcs annaliu fcriptorcs laudandum tradidcrunt: 
fubiungcns poftea,idt m Scxtii Liuiu Safinatorc Nc- 
roni fibiodiofopublicc iun&vt fccil1c:quxquidcTOc 
tis ad tranquiliorc hibitu inclinatio,in afpcro ac dif- 
ficilitcporu articuloplurimu falutis vrbi atq; Icalix 
actulic:quia pari virtucis impctu connixi Punicas vi- 
rcs concudcrunt.h.Tc illc.ficucrcfcna fimili Augufti- 
nuslib.i.dcciuic.Dci,capic.xxxiiij.Scipioncm dixilTe 
nuPi cenfcrerempublicamfclicc ftatibui mcrnibns 
& ructibus moribus.Ob quod no immcrito dicittcx. 



imb multitudodilTcnticns fibiipfi fitonerofa , nihil-2ji inc.ij.dc dcfponfa.impub.cpt matrimoniii alias ra- 



quc habct honcfti,tn authen.dc refcrcn.in princ.col. 
la v. Sicuicnitn,cafcum vcrmj»ulus corrodic,fic <Uf- 
fcnfiorcm publica,fecundu Bal.dccaducis toIlJdis. 
I.vnica.Viidc pocu Buco.j.En in<]uit,quo difcordia 
ciucs pcrduxit mifirros. Aiicamushxrcditatc nobis i 
Chriiio rclida fratrc$,fcilicet pac£ habcndo ad Dcil 
cius przccpta fcruando.iuxia illud Efaix xlviij. Vti- 
nam attcndilTcs madaca mca,& fada fuiilct ficut flu- 



tione pcrfonaru intcrdidu tolcraf fauore pacis:quix 
pax vt fcructur modcramc iuris habaur , fccundu gl. 
ibi fimiIitcrdicitBal.intit.dcpaccConftan.ix.col.<j» 
fi bona rcbclliu tcporc gucrrx aliis fint concefla per- 
fonis,func fida paccpriorib» rcddcda dominis: quiz 
pax non folu haoct vim fimplicis indulgentix,fcd in 
intcgrurcliitutionis,vtquod chdebcllica turbatum 
eft pacisrtmtdio rcformaur.c.cu pcrbcllica.xxxiiij. 



mcn pax tua , & iuftiria tua ficut gurgites maris apud zjj q.ij.tEt adco tj» fi fcntcnox funt latx cotra rcbcllcs 
nos fcnfualicatcm radoni fubiicicd(>. quia fccundum occTlionc rcbcllionis , refcirduncur fifta pacc. Imo 



Augufhdcciuit.Dci:Pax vcra nocft quandiu pugna 
tur cii vitiis,& (Trga proximu,ipfum ficut nofipfosdi 
ligcndo:quia no cft hxres Chrifti,qui pacc cius tcfta 
mento rclitt a no habct,dicit glo.in vtrbo, pacc,in c. 
ad apoftolicx.de re iudi.Iib.v j. Quantu cnim fit pax 
ilcficlcranda,maximc bello fxuicntc,docct tex.in d.I. 
vnica.in princ.C.dc caduc.toIIcnd.ibi,vt quod bclli 
calamitas introduxit , hoc pacislcnitas fopiat. Ad 

2uam no5 polTctcnus cxhonatur Valcr.Iibr.iiij titul. 
creconcUiatis.Tranfgrcdiamur ad cgrcgiu humani 
animi aft*edum,qucm ab odio ad gratiam (I^'flcxii,& 
quidc cum Izto iiyloprofequainur.Nam ficot placi- 
1'om, z. 



pofl.t princcps probonopacis (vbi alias habcrinon 
poflct)gcncralc Icgc &cicdo,toIIerc adiioesquffitas 
finguHsin bello in danum pacis.I.Antiochcnfium.ff". 
dcpriuilcgiis crcditoru.I. vcditor.jf.fi toftat.ft.comu 
nia prxdi.& plenc not.in c.in noftra.de iniutiis.facit 
tcx.in c.hoc quippc.iij.q.v j.vbi propctr bonum pacis 
cpifcoporii dtpofirio& alioiu fubrogariocria cotri 
cofcientia faAa,fuic pcr papa toIcrata.Quo eria cafu 
poflct papaecclefix cltdtiux inhihitaclc<ai6c autho 
ritatefua prouidcre:quia bonum pacis cft iufta caufa, 
dummodo fit in litcris prouilionis exprcfla fccudum 
Ludo.Roma.c6fi.cccxxxij.inci.quo ad primii coful- 

n n ij ucionis 
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utionis amoila 8fc. iiij. col. cum rcq.vcplcniusdixt Salluftiusin lugunhino, Intcr bonosamicitiacui& 
fupcr vcrho, Etvxtn Mmhw ^dtUuxn ).arit. fucccf- urndum cfl,intcr malos fi Aio c|},qu c poflctcnus di 



.qufpoflci 

fionii ab intclt .ito ij.dccillone. Vndc ctia aibitrator ijSfolui dcbtt. tNam, vi dicit Grcp.in moralibus, Sicut 
polVct, no rolii in cafu dubio,fcd ctia in cnfu ccrto da noxium cft,fi vnitas dcfit bonis , fic cft pcrniciofum, 



rcprobonopacis dc turc vnius altcri parti, vt pcr il 
Jum tcx.dfcidit Pano.in c.nifi cflcnt.ij.coI.de prcbc. 
Ncc immcritorquia vbi non cft pax fcd gucira & dif- 
23; fcnfio in patria vcl loco,turbata funt omnia. t Etiam 
fi trcuga intcrponatur,quar ad tcpuscftiadco cj» (icut 
obli£;itu$ad folucndii & dcbitu portandu,cxcufarur 
ft fcitsucrra , iu ctiafi fciattrcuga. Cafus cft finpul. 
fcc iidiiBal.in c.j./.vafalli.dc paccCofta.& fic trcuga 
plusacccdit gucrr.T q paci. Non cnim folida^ trcuga 
timcncc,ficut ncc faluus codudus. c. acccdcns.vt lite 
no coteft.vidcatis loa. And. fupcrrubr. dc ticuga & 
pscc.ldco fpccialc cft in publica pacc fadavt ruprns 
ca ^ furto quinq; folidoru laquco fufpcdat, fi mihus 
rcopi$,& forcipc cxcorictur & tundacur.in vlib.fcud. 
dc pacc ccnc.& ci* violat.c.j.^ .fi quinqucfolidos. v- 
bi alias j) primo fiirto fi no cftct nimiscgrcgiu trit» 
a!quipojics,pacna mortis no punirct:in auth.fcd ho- 
uo iurc.C.dc (cruis fugit. fccundum Bal.ibi, & plcnc 
Gui^o Papx,q.olxxxix.Prartcrca fauorc pacis& pro 
illius lumma vtilitatc, qux p trafadtioncs procuratur 
p qua? coiroucrfii,lite$,& quxft.fcdantur & pacifi- 
cant,fuit cofultifiimc profpcftum & Icgc difHnitum, 



li non Jtifit malis.Pcruerfos quippc vnitascorrobo- 
rat , dum concordat. Et tantomagis incorrigibilrs, 
quanco vnanimcsficic. Idco Paulusfc Phatifzri di- 
ccns , diuifioncm fcminauit imcr Pharifxos & Sidu- 
ccos,& libcrationc cofccuius cft, Adborum xviij. vbi 
dicicgIo.tj.ficut vnitasbonoru vtiliscft>fic malonira 
fcmpcr bonis noc ui cft.Ei hoc cft quod diccbacSal- 
uator,Lucx xij.Non vcni p.iccm mittcrc intcrra.fcd 
fcparaiionc.& Efaias Iviij.cap.dicit:Dilloluc coHiga 
tioncs impictatis,& fafciculos dcprimcntcs. Vndc & 
intcr hoftcs difcotdias procurarc fapicntis cft ducis, 
fccundu Vcgctiu dc remili.c.x. cuicocordat Ifidor. 
tn lib. dc fummo hono Ixviij. c. dc maloru cocordia. 
& Oldrad.confil.lxxj.incipic. Nunquid Chriftianus 
pofsit finc pcccato. Dc laudibus & crtrdu pacis, vi- 
dcatis Lud.Ro.confi.vIti.incip. Vos cftis lux mundi. 
vj.col.Etvndcproccdit pacis & concordix cxilium, 
vidcatis tfx. fupri in proocmio huius voluminis Dc- 
crnaliu. Poft^ crgo Chriftus tam falubcrrmam no- 
bis reliquit hircditatc, dcbcinus fuum ponetcnuJic- 
ftamentum fuftincrc, vtcx co frufhtm confcquamur 
tanqua omnium iur6 valido, non obftantcruneftt & 




fic iniftimabilc cuilibctparti acquirat.I.Lucius.^.fi. ad fauoic populi & claniorc lata fuit, & iclco frucn- 

ff.ad Trcb:I.Similitcr fi ^milTum caufa tranfaftionis ter,iuxta illud Poctx j.Acncid.Sauitq; animis igno- 

no fcrucf .lutdatum cuincat,cotrouerfia fcmcl trJnf- bilc vulgus.& habctur Lucx xxiij. ibi t At illi faccla> 

aftioncfopitanoinftaurat, nec pax fcmcl inccr par- mabancdicctc$,Crucifigc,crucifigccum. Etinftabat 

tcsptranfaftioncm faAapcrdif,fcd adpromiirum a- Vocihusmagnis poftulantcs vt crucifigcrccur. Etin- 

gitur.l.fi^ fiindo.ibijinftaurari dccifam litcm^hibct ualcfccbant voccs corum. Et Pilatus non nduertcns, 
iura&c.qua ibi fins^ularitcrad hoc comendat Bar.in jjS tcj, ficut fiuorc populi liberari no dcbet damnac*!. 

prin.C.dctranfadio.nccIocum habctrcgula,firangc- adbcftias.lf. dc pcen. ita nec ipfius furorc Innocens 

ti fidc&c.qur folummilitatin fimpUci pa&o.l.cum eratdamnandus:im6 multo minusp raiionc.l.abfen* 



propoiias.C.dcpaftis. Pariterdccidit& fingularitcr 
2j^Bal.in addicio.Spccu.tit.dc homicid.prope fincm.ttj» 
licet mandatu mortc cxtinguatur mandatoris.l.man- 
datuin.C.manda.tamen nu finicurctiam rc intcgra, fi 
mandaiii fitcrit ad facicndum pacem : tdeo fi vulncra 
tus mandaucrit alicui vt faccrct pacem, & fc intcgra 
madator moriatur , nihilominus ficri potcrit pax vi- 
gorc midjti ancga.I.ij.lf.adSyllcya.& l.fi vero no rc- 
muncrandi. i . fin. ff. manda.quod fcquitur lafon , in 
I.cius.^. placcbat.ff.fi ccrt.pa.dicens hocalibi no le- 
pilf/.Ad hoc facit fineularis dccifio gl. in l.fi cx cau- 
fa..^.nunc vidcdum.ff.dcmino.vbi Bar.Bal.& Albcr. 



tc.ff.dc pcc. adiudicauit ficri pctitionc corum dicen- 
liu fi hunc dimittis.no c$ amicus C^faris.Ht fic titno. 
rc,iuxta iIlud:Quatuor ifta,timor,odiii,di lcdio, cen 
fu$,Sxpe folcnt hominu rcCtos pcrucnere fenfus. Et 
alibi no hunc lcd Barraba , fccundii quod fpiritu (p- 
phctico dixcrat loco Chrifti cximius prophctarii ille 
Dauid pfalmo xxj. Circundv^^dcrunt mc viculi mulii, 
tauri pingucs obfcdcriit mc. Apc rucrunt fupcr mc os 
fuu,ficut Ico rapics & rugtt-s.Qupnia circudcdcninc 
me cancs multi,cu filiii malignantiii obfidit mc.& a- 
libi Pfal.ij.Aftitcriitregcstcrrf & principcscouenc- 
runt in vnii aducrfus dominri,& aducrfus Chriftura 
ciu$.Non crgoiracundc , fcd cu animi modcrationc 



2J5 tVbi fiminorxxv.annispotucrathabcrcconcordia 

& pacc cum aducrfario in millcducatis & noluit,fcd ^cedi dcbetin punitionc dclidorum: quia ira impc- 
camrcfutautt.Et poftcafuitcondcmnatusin duobus ij9ditanimu,nepof$itccrncre vcrii.tldco Tarentinus 
miIibus,n6nocctcitaltsfcntcntia,licettranfiucritin Architasa ftudio rcucrfus vidcnsnira fua dcfcrta & 
rciudicatam:im6habcbitur J)c6cordatofauorcco- pcrdita, motusiracundia villicii rcliquit impuninim 
cordix.Et quod magiscocludit, %i ex fcqucti fcntcn que intucns malc mcritum , SumpfifTcm , inquir, ite 
tia apparet dc cuidcnti Ixfionc: ^ptcrquam rcftituit ruppliciii,nifi tibi iratus cffcm. Maluitcnim impuni- 
aduerfus cocordiam omiiram.& ide tenuit Bal.in re- lik dimirtcrc,qua proptcr ira grauius iufto punirc, vt 
pctitioncl.ij.C.dc rcfcin.vcndi.quia rclinqucnscon- rcflrt Valcr.lib.iiij.tit. dc modcrationc animi. & lib. 
cordia ulifus vidct.quafiDcumrcliquilVct.qui non j^o v.tit.dc humani.& clcmc.trcfertdcPififtrato Athc- 




ii anqclico priccpto parcrc vclimus, vt tcncmur,qui lios ab illo cxcgit. Quinimo Thrafippu timorc con- 
vt habvtur Lucx ij.Gloria,inquit,in cxcelfis Dco,& cuftum rccedcre volentcm benigni rctinuit:& cii dc- 
in tcrra p jx,hominibu$ bona voluntas.quanuis intcr indc vcllct fc occidcrcin codc gradu amicitix cii re- 
malosprocaradafitdiuilio &diircnfio: quiavtdicii tijicdo,ncfeoccidcTctimpcdiuif.nciratus Tlcifcivi- 

deretur. 
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Mortuo itaquc Te/latore. li 

ierctMt.ic quo Valcr.vbi s.pulchrc fic dicit, ATKra- laudabilior Ct anim* cui fu.-» cft nota infirmltis, qua 

fippo amicointcr cccna finc tinc Iaccratus,ita{$i' ani- 2<}3quica non rcfpcaa viasrtdciij/crutatur. tSccundo 

mu & voc£ ab ira cohibuit, vt putarcs fatcUitc atyra pcccauit di£ta rcntciia, & nulla apparct proptcr ordi 

no malc audirc: abcunte qaoc|; vcrit' nc ^ptcr mctu ne procdrus nullo modo fcruatfi pcriudicc.Codcnx 

Riaturius,id cAcitiusfc-conuiuiorubtialurct inuita- tuscnim cxtiiitad funclia vocc fjccrdotu ipfum ac- 

tionc familiari coepit rctincrc: ThraHppus concitata; cufantiutcotra 1. Hn.C.dc accufa. Nam licctagcrctur 

tcmulctix impctu cucS',id cd tranfportatus, os cius dc magno,tamcn proceilus fuit adco przcipitatu scp 



fputo rcfpcrfit, ncc tamcn in vindiftam fui valuit a- 
rcendcrc.Ille vcro fcilicct Piliilratus ctiam filios fuos 
violatar patrismaieftiti fubucnirc cupicnres rctraxit. 
Poftcro quoq; dic Thralippo fuppliciu a fc voliita 



vix dccc durauit horis,c6tra tcx.in dcinc.palloralis. 
dcreiudicvbi przcipiutiodicitur noucrcaiuftitiz* 
Inquibusvcrificatuhiitillud Salluitijin Iugurtino> 
vbidicitur:Animocupicd nihil fatisfcllinatur.vtla- 



lia cxigere volentc mortc, vcnit ad cum fcilicet Pifi« 2.^4 tius fupra fuit ollcfum. t l crtio peccauit , quia cx 



(Iratus, dataq; dde in eodegraduamicitiar mafurum 
ab incepto reuocauit.Si nihil aliud dignu honorc me 
morix pcfliiret , his tam5 fadis abundc fe pofteriuti 
c6mcn(iafret.hzc illc.Non tamc intclligatis iudiccm 
eo q> iratus cft,rclinqucre dcbere omnino dclidii in- 



proccllu Pilati cuidctcrapparct dc fcntetiz iniquita- 
te,& notoria iniuflitia:cu fzpiusdixitlct Iudzis,Nul 
14 caufam inucnio in homine ifto cx his in quibusefi 
accufatis. F.t iterum,quid enim mali fccit iAc? Nulta 
caufam mortis inucnio in eo,Lucz ailc.xxiij.c. quod 



punitu ficui Architas fccit. Sed dcbct dirtrrrc vindi- & cxtcricuageliftf tcflatur:c)rfzpehoc dixit Pilatus 

<5ta,&darclocamirz:qui3tuncmodcntiorc<^e dici addcmoftranduciuscofcffioncdc Chrifti innocctia 
potcfl,fi cii iratus dediliiK irz fuz fpaciu, vt rcfidctc ^45 non fuiire crronea. tNon cnim przfumit decrrore 

per intcrualtu tcporis animi tumore modu habeat ca alicuius cofenionc rcitcratis: idco valet co&flto rci- 

(ligatio.l.li vindicari.C.dcpcrn.& c.cu apud xj.q.ii). tcrata:ctia extraiudiciu abfentc parte iada , taquam 
Vndi: mtlius,vt !oco priusallfg.Valer.fccilTc vidctur vcra & cx ccrta fcictia ^ccdcs, fecundu Bart.in I.cu 

Plato,qui no rcmittcdii fcruo fuppliciii,fed abaltcro fcimus.C.deagri.&ccli.lib.xj.proquocn:tcxt.qucm 

minimc perturbatoinferenducQc iudicauit, diccsin ipfenuallegatin I.j.C.depluspcti.iDi,& feciidis co- 

hzc verba:Nimi$ liberalis Architz modcratio,tcpc- fLflionibus &c. Et iipfidi ludzi Eua^eliftis credcrc 

ratioPlatonis. Nam cu aducrfus dcliftii ferui vcht- noIint,faltecrcdcdiicft ipli Pilatoiudici pcrcos cle- 

mentius cxarfiflct , veritus nc ipfe modum vindidc Ao:qui poftChrifti paflioncm dc ipfius fanditate Sc 

defpicerc non poflet, Spcufippo amico caftigationis innocctiaTybcrioC^ari epiftola fcripfit,in hfc ver- 
arbitriil madauit,dcforme fibi fiiturum exiftimas , fi 145 ba. tTybtrio Augufto Potius Pilat' falute. N uper • 

c6mifin'i't,vt parc rcprchcnfionc culpa fcrui,& ani- accidit,quod ipfc ^baui, ludzos p inuidia fc fucifq; 



maduerfio PUtonis mcrcrctur. hxc ille. Qua animi 
modcrationccarucriit potifices ludcorti vt fupcrius 
dixi , de hac fententia tumultu populi lata loquendo. 
Scd quia in legcs diuinas impic agerc impunc no ce- 
dit ij.Mach.iiij.Etprztrrei,quia vt lib.iiij.ti.de ami- 
citia,in finc dicit Valc.Optima vindcx infolcntix cft 

i^ivarictashumanxcoditionis, tCoiingit paulo poft 
<j) iii foribus templi ipfo fcfto Pafchali, vt Fafciculus 
rcfert tcporum,triginta millia hominum necata funt. 
Etcontinuc durauit inter eos fcditio,furor & tumuU 
tus,doncc vtdi<ftiifiicratMoy fi Dcutcr.xxviij.pcni- 
tus pcrTitum & Vcfpafianii dclcti fiicrut.Et no abs 
re:Banibba cnim peticrut nequiflimii & feditiofum, 
& non mitc & humilcm lefum.Imi antc ficic Pilati 
ipfum ncpaucruntdiccntes:n6 habcmus Rcgcro, nifi 

241 Czfarc.tDcquo nulla poenitentia egerunt: nec tan 
qua dc pretc rito cogitariit, ob quod pcflimi ficti siit 
iuxta illud Scnecz , ad Lucillii cpillola Ixxxiij. Hoc 
nos, inquit, pcflimos facit , cj nemo refpicit v!ta fui. 
Qnid faduri fumus cogit3mus,& id rjro.Qu d Uce- 
rimus no cogitamus, ficui co<jitabat prophcta F.faias 
xxxviij-dicens : Rccogitabo tibi omncs annos mtos 
in amaritudine animz mcz. & Sextus (vt narrat Se- 
neca lib. iij. deira.) omnidiefiip'um intcrrogabai 
qualiter vixilfct. vnde Hugo de clauftro anim«^.Sicut, 
inquit , coucntus hora ftatuta ad capitulii conftuit vt 
mala cortigat , fic ratio ad fccreta cordis conuc-nirc 
dcbct,& quod ncphascft corrigerc: iuxtaillud Efa. 
xIvj.Rcditeprxnaricatorcs adcor, & rccordamini 
priorisfeculi.Infrotetfnim tcpli Apollinisolim ( vi 
Macrob.Iib.j.narrat) fcriptu crat^H^c via cft ad bca- 
ticudinc: fi tcipfum cognoueris , vt ctia tradit Pohcr. 
lib.iij.c.ij.cui cocordat Iuuenalis,& Aug.iiij.de TrL 
c.j.Scientia (itKjuit) ccclcftiu atq;terrcftriii magnam 
exiftimat genus humanii: fcd profedomcliorcs funt 
^ui {cietiis huiufmodi, feipfos nofle przpoQiit.Cum 
Tom. 2. 



pofteros crudcli damnationc pcrcmifTc: cii cnim pro 
miflum habcrct patrcs eorri,tj> Dcus mittcrct illis per 
Virginc fanau fuii : qui rcx ipforii mcritu diccrctur, 
hunc me prxfcntc mifit in Iudza.Quc cum vidiflicoc 
czcos illuminaflc , lcprofos miidaflcparalyiicos cu- 
rafl'c,d{monc* cft'ugallc,mortuos fufcitaflc, vctisim- 
perafle, pcdibufq; ficcisfup vndasmaris ambulafle» 
& alia multamiraculafcciflt.-, & omnispopulos Iu-> 
dzorii diccretcii cflc Dci liliii.Pricipcs faccrdotii in- 
uidia cotra eii moti mihi eii uadiderunt , & alia pro 
aliismenticntcshunc m.igum dVf,& cotra Icgc corii 
agcrc dixcriitXgo autc iu cflc diccs, ipsu ftagcllatii 
eorii aibitrio tnididi,qui cii crucifixcrunt , & fcpul- 
chro cuftodcs adhibucrunt. UIc quoq; militibus mcis 
cuflodictibuSfdictcrtiarcfurrcxiL lu tantil vcro nc- 
quiiia ludararii cotraciiexarfit, viipliscuftodib' pe 
cunia d.irctquatcnu$difcipuIoscius corpus rapuilTe 
diccrcnt. Scd illi quod fiCtu fucrat laccrc no valcics, 
teftaci funt cii rcfurrcxifle, fcq; vifionc Angclorii vi** 
difle, & a ludzis pecuniam accepilfc. Hoc aiit idco 
f».ripfi,ijcquisalitcrxftimctfa<5tii cfl'c,vcl credcdum 
nicdaciis ludzo.hzc ille.Tilc Tybcrius cii fuf&agio 
magni fauoris retulit ad Scnatum ,& poftulauit vc 
Chriftus Dcus habcrctur. at fcnatus rccufauit , indi- 
gnatiu (p no fibi fcciidii morc cpiftola primo fiiiflcc 
di'l.ita.Ciim efTctmos Romanis,vtprouinciarumiu- 
diccs fcnatui fcripto rcnuntiarcnt, fi quid noui in his 
qu3s rcgcb3nt,prouinciisaccidiflct.Et iterum eifcri- 
pfit, Piljtus Tybcrio Czfari faluti-.Dc lefu Chrifto 
quc tibi piane poftrrmismcis dcclaraucra, nututan- 
dcm populi acctbum (me quafi inuito & fuftincnte) 
fuppliciumfumptii cft. Virum herclc ita pium & fc- 
uerum nulla vnqua ztas habuit,nec habitura eft : fcd 
minis cxuiitipfius populi conatus, omniitmq; fcriba 
rum principum & fcniorii confcnfus : fuis prophcus 
& morc noftro Sibyllis cotra przmoncntibus : hunc 

nn ii) Tetitati« 



Repc.cap.Raynu.GulBenecli^ai. 

fupra naiuri appa- 251 <l»cit,tr}, adco cftcorcicnt-a in iudicado ffqucda,Q» 
' " iudcxfacicdofccundumc6fcictii,licctfaciatconira 
fcripti iuftitii,n6 incidit in pasni.c.cum xtrmi tri« 
bunal.dc rc iudi.lib.vj.iudeii enim,vt ibi dicit Bal. fc 
qui potius dcbct confcicntiam fua.quim confcicntii 
paitiii,maxime colcicntiiquarne nini nocct. Q>)pd 
ii Pilatas fccilfctiid cl\ cofcicntii fui fccutus tuiilrt, 
& no Iuda:orumlatratu,crucifiqccUmintium:rcfii 



veritattstcgatu cruci(fignis ctiam fupra naiuri appa- 
rctilius)dri pcdcrctj&r orbi vnincrfo Philofapliorum 
iudicioIapfumminitatibus.Vipct lUiusdifcipuliopc 



1 lapfu 

Txic vitx cotinctia magiftru no mt tictcs-.tmo in ei' 
nomincbencficctifsimi: nillcgofcditioncm popnli 
acftuaniis exoriri pcrtimuiircm, fortafsc adhuc nobis 
vir illcviueret.Etf«tuarmagisdignitati$ridc copuU 

fus,quivolut3tcmcaadduCtusproviribusnorcftitc ,r ■ c -r - - r r rt di 

rim,fan"uinc iuftu totius accufationis immunC , vc mdicalUt m fo/o cofctct.? fujt.tQ^x fcc fidum Bal. 
" - - - . ibteltinplex,lcili<itl«gJta rcbusviliJ,* ligataratio 



riim hominum malignitate iiiique,in coru tn(vt fcri 
pturzintcrprctitui) cxitu pati & vcnundari.Valc.v 
Kilcndas Aprilis. O gloriofum & nobis falubrc iu- 
dicis fcripto rcitcratum tcftimoniu, Chriftum inno- 
ccnitm profitcntts& antc mortc,vt vidiftis. Et hora 
moais qua fcripfit ritulu Pilatus,incjuo fcriptu crat, 

If.SVS NAZARINVS REX IVDAlORVM.Pa 



oibus1cgum,ncc no cft cufcicdamotiua & adh^ct 
quibufcliiihiginationibusintcIlcifta.Prout alibi di- 
citidcm Bal.iiic.iiifi ciimpridc.iiij.col.de rcnuniia. 
i^cofcicciacftanimimoiusfibiipli pfuadcs & fcfc 
conccrnens,vc paritcr dicit in c.j.j. (jcramcntum.de 
c6fuc>re<^ifcudt.& diciinfra dum dccidaur,ajiin& 




pccna in amii irrogat : fcd caufa propf-r qui id pari 
meruit.tF.de his qui not.in&.l.iSus faftiii. licet cniin 
aliquado quis finc culpa , no tn finc caufa puniat,tn 
Chriftus hncculpa.imo fccundum confcfsioncm iu 
dicis fine caufa punitionc digna,fuiloccifus ad diafi 
falforu teftiurquoiu tcftimonii no crant couenictia, 
imo varia,c«Jtraria , Sc manifcftc vacillitia,vt fcribi- 
tur Mjrci xiiij.adinftartcftium Sufannz.De quibu$ 
habetur Danicl.xiij.Sc gl.in l.tcftium.C.detcftibus. 
tQtnnopcccauitiquiaiudexcrrorem in fuafcnirn- 
ria cxprcfsit.quia vidcns qubd nihil proficerct , fcd 
magis tumultus ficrct,acc< pta aqua Inuit manuscori 
popuIo,& fcdcndopro tribunali dixit : Innoccscgo 
fum i fanguinciufti huius.Ac protinus lefum flagel 
latutradiditcisvt crucifigcrct.Mmhii xxvij.Or in 
mu Jo miior iuris crror in fcntcntia nunqui fuit,qui 



poftpofit}>!k quoJ eft dctcriuSiCotra motiua imagi- 
narionibusfui intclledusadhzrctia,fcicbatcnim q, 
pinuidiitradidi(rcntcum,c6travcritatc & zquitat? 
ludicauit illum.Qnpd n6 fcciiVct B il.qui in cquonii 
cotra falfam.dc proba.dicit veritatcm & zquitatem 
c(r: duos lapidcs iufticia; angulares,vt ^bat textjbi, 
dum dicit:iic falfitas vcritau prariudicctautiniquitas 
przualeat zquitad &c. facit l.illicitas.i(. veritas.ff.de 
ofti.przfi.& l.quod fi zphcfi.ff.de coquod ccrtolo. 
& l.placuit.Caciudi.Nifcictiacft veroru dutaxat 
fccundum Bal.in d.c.fi.dc c6fuc.xj.col. Igit fentcti* 
Pilaci non fuit bona dc iurc ciuili ncc tcnuit in foro 
cotcntiofojfuttqjminus zqua,ncc valuit in foro con 
fcienriz dc iute diuino. Qiiinimofuitnullacx uli 
cxprcfsione crroris.c.j.dc iudic.& l.cum prolatis.lf. 
illo co.tit.& l.ij.C& quando prouo.non cft nccdrc. 



in fatc Jo aliquc^ for. innocc ntc ipfum condcnarc ad ^54 ^ Qiii'»^ P«cauit in accrbitatc pcenz i nfolitz.Ni 
48mortc,ficutfccitPtIatusChriftu.tNonaducrtcs,ci, "."^^'^^l^^^^^^/.^/^^l".^^"^^^^^ 



in mctc iudicis dcbcnt effc duo fales, fcilicet fcictiz, 
aliascft infipida:& fal fccurz cofcicuz,aliascftdia. 
boIica,vtpulchrc dicitBal.in l.ij.circa fi.C.dcfcnte^ 
j-pcxperi.rcci.tApiccscnimiurisin forocofcicriz no 
cxcuf3nt.quia forusc6f»;icntizcftforu$boni& ^ui 
fimul coniunfti. Et cft tribunal veritatis & fiAionis 




crat Sipicn.ij.Circunucniamus iuftum , c]m inutilis 
cft nobis,& cotrarius eft opcribus noftris, & impro- 
pcrat nobis pcccata lcgis,& dilfamat in nos pcccan 
difciplini noHrx.Promittit fc fcictiam Dci haberct 
& fihu Dci fc nominat.contumclia & tormcto inter 
rogeinusc&iVtfciamusrcucrcntii cius, & probcmus 
paticmiiillius:mortcturp-f ima condcncmus cum. 
Dcinde fcquicur:h{C cogitaucrunt& errauerunt.£x>. 
l>crf;^'a"iuftiltarequir.lhzcduoltmul,«ccundu fxcauitcnimillosmaliti^acorum.ncq-.mcrccdcfpe. 
Bil.dcgantifsimcinl.vnica.Cdecofi:f.Iftosdcniq; raucrum tul^iuz, nectudKaucrunt honorc animaiil 
Sftinaionaiurisciu.lisfimplicitas naturalisi55 f^ftarum h^ctbi. tScxto pecc.«.t,qu.a didafen 
iCrat,fecunduBaI.inc.fi.xij.col.dec6fuetudine .cnctanonfu.tmformafcntcntttd.ffintt.uzproUta, 

'»"° . - . , r ^JJ^ ;« ; ,r,; fcd m forma fimplictsinterlocuionz & nudi przcc- 

pti.nu cniin conjjnauit cum aliquo ordinc fcruato» 
fcd fimplicitcracprzcipititcr ludzis tradidit illum 
vt cru«.ihgcrctur,loi.xix.Et fic n6 fuit fcruus poenz 
etfc^us^vt s didum fuit dc illo.quc ad furcas iudex 
fimpliciccr mitri midauit pcr Barifcllum , fccundum 
Bal.in d.i.j.C.cx dclid.dcfiin.Et finalitcr fpiculato- 
tcs parriri fucrunt veftimcnta fua,& fuper vcftcmia- 
confurilc mifcrunt fortc,vt ibi dicitur c6tra tcxt.in U 
diuus.^.pinicularia.ibi,Ita ncquc fpiculatorcs vltro 
fibi vcdiccnt:nc({; opriones eas fibi dcfiderct,quibus 
fpoliat quo momctoquis eft punitus &c.fr. debunis 
damnac Malc cnim Chriftum pcrfequi cccpcrunt: 



& dixt fuprr verh.EtvxoremmffU jlidaJm j.arti. & 
fccunda dccifionc, loquenJo an cxccutio ficri pofsit 
cotraclericosin frnckibus bcneficioriJ. Paritcr Bal. 
■ in c.auditis.Drope finc.Jc elca.cofulrifsimc decidit, 
l^O tci, plus pcccant qui fcict.r indignu eligum,qui qut 
cligunt cotra forma cligcditquia pnmi cotra cofctcn 
rii faciunt.Sccundi vcro folos canonu apices pr?tcr- 
mittum:quod noncft c6trabonihdc ncc naturakm 
zquitatc.fcd cotra nimii Icgum diltgcntia, nnlla ra- 
ttonc coRctc,fcd fola authoritatc vctcru introduaa. 
frdclcg:ij.l.codiciIlis.;.fi.& ft.mida.l.f.dciufror.j. 
quidi.H u mcquia hodichomincs partjm curatde 
cofcicntia quz Dco d.bctur,fcd folu dcfcicntia quc 
d 



okicnt aquz Ucoa-DciuT,icu iwiuu...v.....v.-^«^ . . , . . . . . .,7 . , 

cictur homini.id cft dc virtutc Icgis pofitiuz , quz 156 tcpta no zclo tulhi.z.fcd typo mu.dur.idco de ma 
orntu ad Dc a » nihilo rcputaf ,fccundum Bal.in c. lo in pc.us proccircrunt.qu.a fcrtptum eft per phdo- 
?cclcfia diui Mariz.iiii.col.vt lit.pcnd. fimiliter idc fophu tn hbro dccczlo & mudo,cj, modtcus crroru 
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e.quonia c6tTi.& inl.j.Jf.j. fF.de iufti.&iurc.Et mu'- 
totics rnum pcccatu cfl caufa altcrius. vt pulchrc di- 
cit apo(l.ad Ronuj.Sicut cih mors inuidiadiaboli, vt 
habct Sap.ij in fi.mundaintrauit,fic Chrifhis ludzo 
ru inuidia , prxfcriim Caiph^ patificisarrogiitifiimi 
& alienx fclicitatisinuidi fuafionc interfrf^us vitam 
nobisrcftituit. IniftoCaipha vcrificatu fliitquoddi 
citSalluftiusin lugurtino, <j>homincs fuptrbiffimi 
procul errit.Profcfto Chriftus vittuofus,im6( vt vc- 
riusloquar) ipfamctvirtus.cu dfct fola xmulorvi in- 
uidia (qui vinutiscomcs dVcfolct)in Acgyptu pro- 
fugtts:tandcm mortcviliffima, vtfcitis, nosa viliutc 

X57 peccati lauit. tDe quo & cius cxccllctia corporis & 
jnimi prxftantia vltraSybillas rcpcrit Eutropius in 
geftis Romanorii hac ci iftola tp^Odauiani fcnato- 
ribus Romx fcriptafaifr.pLcntulufc adcam ccrti 
officij fui rcpcricte tn panibus ludfc Hcrodis regis. 
Cuiuscpiftolx vcrba funt hxc:Apparuit tp-busiftis. 
& adhuc eft homo magnx vinutis noiatuj Chriftiis 
Icfus,<j dicif i gftibus .pphea virtutisiquc eius dtfci 
puli vocat filiu Dci,fufcita$mortuos, & fanas oc$ la 
puores.Homoquidc ftatun ;pccrx,mcdiocri$ & fpe 
aabilis,vultu habcs vcnerabilc:quc intuctcs diligcre 
pofTant, & formiJarc : capillos habcns coloris nucis 
smellanx prxraatur{,& plaiios feri vfq-, .id aurcs, Ab 
auribus vcto cincinnos crifpos aliquatulu ccruliorcs 
& fulgctiorcs ab humcris vcntilatcsidifcrincs habcns 
in fflcdio capitis iuxta morc Naj:ar^oru,fi6tc plana, 
lc fcrcniffimi cum f icic finc ruga Sc macula aliqua: 
quam rubor modcratus vcnuftat , nafi & oris nulla 
prorfus cft rcprchcfio: batba habcs copiofam Sc itn- 
pubere capillis c6coIorc,no l6|H3,fcd in mcdiobifur 
eati.afpeftu habcs fimplic6& maturu.oculis pjaucis 
variis 6C claris cxiftctibas:incrcpationc tcrribilis , in 
admonitionc blidus & amabilis: hilaris fcruata gra- 
uiutcq nunqui vifuscftridcrc,fictcautc fic: in fta- 
tura corporis propagatus rcfius, manus habcs & bra 
chiavifu dclcaabilia: in culloquio pi^uis rarm& 
tnodcftus.fpcctofusintcr filios hominfi.hxc illc. Cui 
facraconfonatlitera,Pfal.xIiiij.Spcciofus forma pr^ 
filiis homtnu &c.quod no legiftator ignorauit. in I.li 
quls in mctallu. ibi, quo facics qux ad fimilitudincrn 
pulchritudiniseft cotleftis figurata.C.dc ptrnis.Q:!^! 
Undc inuidiapotificu & pharifroru fuit occifus pro 

icSnobisvtilitcr. tDc hac cxccrabiU inuidia os fuum 
Bpcniiibcnignus illc noftcr prxccptor Sali. in I. pcr 
diucrfas.C.raada.ficdiceSjh^c fciiicet inuidia virtuti 
continuo dcirahit, parc dcpiimit , maiorc no diligit, 
minorgattrahit.attraftti conterit, fuumq; poflcflorc 
falfum tcftefxpius ficri fubcgit.Hic frpius mildum 
illuftratibus pro mcritis fupplicia cotulit. N^m illos 
muhoties incarccrcdiu,vt lct;imu$, tcnuit, ditiitcsq; 
fircitinancs.&apropriis Iiribus plcnimquccxularc 
cocgitAinterdu occidit.Hxc pacisxmuia Romain 
pirtcs diuifit: diuifamq; fuo ardcnti flruorc ad intc- 
ftina bclla dc-duxit,& ci omni gaudio & honorc pri- 
uauii. Dchisomniumagiftrarcrumcxpcricntia nos 
ccrtiorcs rcd Jit, cu ad hoc opus noftrii pcficicndum 
nos illa Fcrraria cotulit.h^c illc.De quo ctia dcdi vo 
bU cxcmplum.quod cotingtt in prxfcnti rcgno , s. in 
vc rbo,£9mi<6» ^loqucndodc fxuicia dominoru ci^ 
fubditos: qui plcrunq; inciuturinuidia Palatinoru, 
quifivirtutc fatis valcrent (vthabcs in oratione ad 
Cefar^ fcnc dc rcpnb.^niagis jmuli^id cft,imiutorc$ 
bonoru qui inuidi clfcnt: quia defidia & inertia.ftu- 
por eos aiq; torpcdo inuafu:ftrcput,obicaat: alicni 
Eiroabonafuudcdcciisxftimat. Hcunouiquoniara 
Tom. z. 



inuidia fcra pcftima eft, fuoq; vencno co citiiis infi " 
cit & pungit,quo aliquc mcliorc & virtuofiorc fctit* 
Et quant^ quis vilior vidcf , wntbminus ci inuidcnir* 
Qm inuidus no maiori aut minori Itatui inuidct, fcd 
pari: cum quo fc ftarc no patitur ad modum a«^ionis 
de dolo.I.i j.vbi hoc dicit glo.C.dc dolo.vilibus cnira 
& no vinuofis no inuidctur. Ciim inuidia ex virtute 
& opulcntia orta fit.dicit Sallufttusin Catilrnario in 
principio. Qupd clare cognofccs Pubiius Scipio A- 
fiican* ciim Lucius Scipiociusfratcr dcrationc An- 
tiochcfis pccunix fola inuidia impcttTctur.Aphrica, 
inquit,tota ciim potcftati vcftrx (ubirccrim, nihil cx 
ca quod meu diccirtur,pritcr cognomcn.rctuIi.No 
igiturmcpunicx , non fratrcm mcum afiaiicx ga^x 
auaru rcddi Jcrunt.Scd vtcrq; nofhum inuidi.i m.igis 
qua pccunia locuplctior cft.hxc Va1cr.lib.iij.titu. de 
fiducia fui.& Iib.viij.tit.dc ludici. Vir, inquit, fynce- 
riflimx vitxKcilicct Lucius Scipio ab hac fufpicione 
procul rcmot', inuidix qux tunc in duorum fratrum 
inclitiscognominibushabitabat, rcfiftcreno potuit. 
Quiatcftc Tullio in rhrtorita fccuda,virtutis comcj 
cft inuidia,qux placari no p6t,nifi virtutc rclifta , vt 
dicitHorati*,quc fcquiturglo.in 1. nccquicquam.jF. 
obfcruareir.dcofH.proc6. tdco poft mortc plufqui 
in viu rclucct virtus:quia ccftant dctradorcs,vt pu!- 
chrcdiciturincadcotationcad Cxfare fcnedcrcp. 
in fi.ihiiNam viuos intcrdii furtuni,fxpc inuidia fa- 
tigat.Vbi aia natur^ccffit,dcpti'sobtreaatorib*,ipfa 
fc vinusmagis magifq; cxtoUitiQii^afi dicat,(2>dura- 
te viu , virtutcm & inuidii vix fcpararc potcs. Sicut 
Aphricano prxdido dedit induftria virtutcm, virtus 
gloria,& gloria xmulos c6par3uit:quia fccundti Va- 
ic.lib.iiij.tit.dc amicitia.in fi.Nulla ti modcfta fclici- 
tas eft,qux maligniuds dctcs viurc poftit. Im6 pau- 
coruminuidiapkrunqucinnoccntfs iureaut iniurii 
fuppedititur, vtdicitur in fccuda rcfpofiua Catilinx 
inCiccr.& dicitSalluftiusin Iiigurtino : Poft glorii 
mcmincrisinuidiafcqui : iamq;intcrmortaIcs<liffi« 
cillimum cft gloria inuidia vinccrc. quia diabolus il- 
lius fator cft,cui* inuidia mors mundu intrauit , Sipi» 
ij.Scd cofidit vimiofi,quia curx Dco cfthoium vii^ 
tus.Prxtcreadtcit Valcr.lib.vj.ritu.de pictate,Q» ma- 
gno vbiq; prctio virtusf ftimatur.Idco oponctinma 
ximisrcbus& reru pubiicarum ^dminiftutionibus, 
no pcnitus inuidii formiditare, fed magno animoad 
prxclariffima quxquc adniti , & virtutis ac potcntix 
magnitudinc inuidiifupcrarc,dicit Plutarchus com- 
parationem Nicix & CrafB enarrans. Quja multo- 
tics inuidi plu$ in fcipfis torqucnt, q aliis nocucrint« 
dum praua coru volunutc cxcqui ncqucunt. Similcs 
enim funt moti Acthnx,qui aliis parum noccndo, fc 
ipfumcoburit: dcquo Alanus fic dicit.Nil aliud nifi 
fc valct ardcns Acthna crcmarc.Sic fenon alios inui- 
dus ignc coquit.Et drindc fubiungit.Fumu non ignf 
iaculatur ab ore caminus. Colloquio no rc liuor ob- 
cflc p5t.C6tra quos cxcIamatScncca:0 vtina inuidi 
in fingulisciuitaribusaurcs & oculothabcrcnt, vi de 
5P*in{;uIishominumprofpcritatibu$torqucrcntur.tEt 
diff.rt inuidia ab obtrc^ationc , quia luidia eft inter 
imparcs,fcilicet cu minor inuidct maiori. Obtrcfta- 
z6otiovcr6 intcrparcs. tExquibusomnibusrcfultat, 
<j» mali coclufit Ang.in d.l.q fcdem.fF. ad lcg€ Cor. 
dc ficdu dicit Chriftii dcccffilTc intdbtum, vclut CM. 
pitalitcr damnaiu. quod cft talfum fccundu Euange. 
Cui quo ad Chrifti innoceniii & iniuftiriam fibi w- 
ftam licctludxino crcdit,tamen cx aliofu^ proprif 
gentis confundunturicftimonio,fcilicct lolcphi, c». 

n 0 iiij ccUcn. 



Repe.cap.Rayhu.Gul.Benedidi. 

ci-Ilcn.Iadzoru hi(loriographi>qut dc Chrifto rcdc- brum nominauit: quia in co Chrifti domini noftri 
ptorcnonro&ciusrandtcatc&innoccria.xviij.an- laudcs rpiritualitcrnarraiiic, vt barbarut Hittony- 
tiquit.itri.liS.ivu:. dc il!o tp.- loquctis (ic aic.Fuit aiitc raus in lib.dc viris illuftrib' cSrncmorar. Imo pfcudo 
iikli; t ib*Icfu5vir fapies,fi tn viru nominarc fascft, prophcca Mahumctus porcusillc fporciflimof Chri- 
crat cih mirabiliuopctu cfFcftor,ac hominu maximc ftum dicicomniu prophctaru maximu diuina vircute 
q.uqu; vcrafunt libucraudiuit: hacob rcmulcosca no hum?nofcminc dc virginc Mariaortil ,fccudum 
cx ludxis tu cx gccibus fibi adiuxicChrift* hic crar: Lyra in quoda fuo tra6aiu qucm fccit cotra ludzos 
Imcautccum Pilatus aprincipibusnoftrxectisinfti^^' nunc imprdToin fincapocalypfis. [Vidcqux dixit 
{;?.tusin cru^cagcnduccnfuifTct : n6 tn hidcfv-ruc.c, dc Iud.ris fupriico.nnmc.'xcvj.] Q^dabcft igii 

quicumabinitiodilcxcrit. Eifdcprxtcrcadictcrria - ' • i. i 

poft mortc viuus apparuit, qucadmodu diuinitus in- 
fpirari proph.t j & hrc , & alia de co innumcraSilia 
mir.icula futura clTc pratdivcrat. 1'crfcucrat & vfq- in 
hodicrnu dic cclcbrc Chriftianoru nomc ab ipfo fu 
ptujpcrfcucrat & gcnus.h^c illc. Id idc antc Chrifti 
.-iducntum cccIxix.3nno,pr*dixcrat illc diuin* Plato: 
quo in n jptiis difcubcntc mottuo, ia ciua tumba in- 
ucnta fuit lamina fupcrpcftusfuu aurc*, vthabctur 
in comcto fupcr illo vcrbo Boctij dc difciplina fcho 
'^Marium. tPlatonis probatadiuinicas inqua fcriptum 
crat,Crcdo in Chriftu nafcitunl dc Virginc, palfuru 
pro humano gcncre,& tcrtia dic rcfurrcfturu. Ec dc 
co3c rcfcrt Aurclius Augu.lib.vij.c6fefnonum fc lc- 
gillc in quibufda Platontcon"i libris principiu cuan- 
gtlij loan. In principio cr.it vcrbum.Non quidc his 
yctbis.fcd hoc idir mulcis & mulriplicibus pcrfuadcri 
racionibus, (y in principio crat vcrbil , & ca-tcra qux 
fcquun:ur,adufq; , & tcncbra: ca no coprchcdcnint. 
Et rp omnis animj quauis tcftimonium pcrhibcat dc 
luminc,n6cftipfalumc,frdvcrbu Dci Dcu$,cftcih 
lumcn vcru,(|uod illumin.it omnc hominc vcnictcm 
inhunc mundu:& in mundocrat, & raudus pcrcum 
fadus cft,& mundus <. u non cognouit. Paritcr dicit 
ibi lcgilV-sq» vcrbii Dc*,n6 cx carnc,n6 cx fanpjine, 

non cx voluntitc viri,ncquc cx voluncacc carnts, fcd ptcr hoc pcccatum contigit, cj» in cafuiflo prophcti 
cx Deonatuscft. Exquibus vidct,quod Platofciuit ^^S^Ufn olim fucrat Dcutcro.xxviij. t Duodccimofil- 
Ilcutbcatus loan. & antc ipfum , (f in principio crat bi rcgula noftra, vbi i fcntentia capiuli cotra tefta- 
vcrbum,& vcrbumcratapud Dcum,& Dcuseratvcr 
bum.Cuius contrariii dicit Hiero.in cpiftola ad Pau- 
linum.v. c.hoc fcilicet cuangcliu doftus Plato ncfci- 
uit.hocDcmofthcncs cloquens icnorauit &c.S;d in- 
tcllinit hoc nifciuilfc a puro fpiritu , & puro afpcdu 
intclligcnciz ftcut fciuit loanncs. Scd quoda rarionis 
difcurfu & pigmate,quo intcllcfto crcdidit & lami- 
2(Sina illi aurca,crcdoin Chriftii &c.tSimilis aurca la- 166 ftamcnto.& l.qui alacronibus.fF. hoc uc. t Idcmfi 
mina Conftanrinopoli, vtrcfjrt fafciculus temporu, poft appcllarionc iudcx ipfum intcrficcrct cicqucdo 
& rcpcrta fuit fupcr corpus cuiufdi dcfunCf i in qno- fcntentii.quia hoc facicndo no cft iudex,im6 ccnfe- 
dam vctcri fepulchro,in qua fic crat fcripcu.Chrtllus rccur occifus a priuato. tt idcm fccundu aliquos , fi 
nafcctur de virginc Maria, & cpo crcdo in cii. O fol pcr iudij:c occidcrctur antc appcllaoonc durantetc- 
itcru videbis mc.hxc ibi,fbl.xl vij. Beatus Thomas in porc appcl[jndi,fcilicct,deccdio.Cijm illud tcpus pa 
ij.ij.q.ij.artic. vij. in rcfp6fionc ad ccrriu argumcncu, n gaudcac priuilcgio , cu tcporc poft appcllacioncm 
25j dciito , vt puto loquitur. tEt fbrte dcaliodiccns C'nonfbliim.dcappella.hb.vj.quo3dhocvtnil;ioat 
inucncum fjilTein hiftoriis Romanoru , t^ccmpore inccrim fiacdoncc dcccm dii.busclapli.s, & plcnedc 
Conftlrini impcratoris,& HcL nf cius matris in quo 167 tidic Bal.in I.iij.C.li pcnd.app.mors inccruc. tSed 
da fcpulchro fuit inucntus homo habens in pcdore hoc vUimu n6 fcruatur in hoc rcgno tn criminalibus 

rcriptii:Chriftu$nafccturcxrirginc,&egocrcdoin -J-n . _ . 

cum.O fol fub Hclcnf & Conftarini tcporibus itcru 
iS^. me vidcbi*. & idc Fafcif ulus, t ludxum quendam 
narrat in Hifpania apud Tholctum fodicndo fub la- 
pidc librum vctuftiffimu inucnilVc hxc vciba conci- 
ncntcm: In tcnio mudo filius Dci nafcctur dc Mari.i 
virginc,qui patictur pro hominuit) falute. Quo vifo 
ludxus crcdidit.& cutotadomofuabapti/atusfuit. 
Pariccr Philo ludzuscx facerdocii genere natus , & 
Alexandrix cducatus , anno antL- Chriftum clx vj. In 
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o hrulalcmjqjin publicadcmcnria lit cxiftiminda, 
fummo confcnfu maximas virtutes, quafi grajuifhma 
dclida punirc,bcnelici.i;;; iniuriisrcpendcrc? 
ciim vbiq; tum pr^ ipuc lcrofolym^ incolerabilc vi- . 
dcri dcbct, in qua vrbe aduerfusingratosadio con- 
flituta eft,& rcL^tc.Quia dadi & accipiendi bcncficij 
c6mcrcium , llnc quovix vita hominis conftatcoUic 
& pcrdic,quifquc bcne merico parcm rc-fcrregratiam 
ncgltgit. Quantacrgo rcprchcnliptic mcrcnturfcili- 
cct ludzi: qui cu xquifilma iura fcd inxquiftima ba- 
bcrcnt ingcnia,moribus fuis magis quim lcgibus vti- 
malucmnt?Quo cuenic & Dci proui Jciia cftici pof^ 
fct, vtcxccllcntiAimi virilegt: ingratorum vmdicem 
rctinentcs patrii fuam in ius ad alias ciuttates pertn- 
xerunt,ingcniofum & garrulum populii mutum atq; 
clinguc hac poftul.irione rcddidcrunt,difcordcs foci 
tui,pacffq; diuidua tusuria fjdafuntincolumen.Et 
quia hcnffmeriris dcbita rcdderc pr^ mia noUiifti, Ix- 
fisiuftapiaculacxoluc. At immcmoresbcncficiorii 
ludxi reprchenfionc lingua fcrmonc liccnti (bluca 
non vacent,id t ft non potcrtit vacarc, id cft vacui & 
immancs clTc a rcprchcfionc,fcilicot viucntiii,& boc 
lingua foluta,id cftefJufa ad loquendii fermoneiicc- 
ti. Quia viucntcs tanta ludxorii ingraritudinclibc- 
rius& liccnrius vitupcrabunt in xccrnu,c]uibuspro- 



torcm I.ita fuilTct appcllacii , quia tunc per talera fco- 
tcntii non irritarct tcftamccum, imo poftcalcm fcn- 
tencii intcricda appdljrionc tcftari poftct , adco^ 
vtroquc cafu fi d inatus pcndcntc appellarionc intc- 
rim morcrctur aliquo cafu,talc tcftamcntii cius mor- 
tccofirmanf.ac fi antc fcntcnria dcccfsifllt.l. fi quii 
filio cxhcrcdato.jf ,hi auti; omnc$.fF.dc iniufto rup.te 



fccundum Bart.in l.qui vltimo.tF.de pcc.in fin.im6fi 
incafuinquoappcllarioadmittitur, fiucin quonon 
admictitur,fcmpcrfcntcntiailico excquatur fi non 
appcllcnt,pcrtex.in l.non cancri.ff.dc appcl. & l.addi 
dos.C.dc cpif.aud.vbi dinJtusincra dcccnium ducc 
bacur ad fopplicium, quod pactt ,quia datur faculus 
cuilibct appcLlidi ^ co:quod no fierct fi tcpus appel 
lidi fuifVctclapfum.fitcit l.fiirti.^.j.ff.dc hisqui nota. 
infa. Scntcntia cnim in caafa criminali lata ilico cft 
( xcquenda.ij.cjuxft.j.ficut & I.cum rci$.C.dc poenis. 



"quodam cius libro Grzca lingua in oua peririflimus 168 t Nifi in fcqucnribuscafibus. Primb , vbi prin. 
crat clcganri ftylo confcripto, quc idco fapicnriz li- ccps tulilfft cx iracundia fentcnda , quia pcr irigina 
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dici dilfcrcda eflct ilHus cxccurio , vt intcrim racionc noru tanqiia pcrTonx acccflbria pcr rcgula, acccfTo- 

corriganjr.quod furorc promulgatu cll.c. cum apud rium.dc rcg.iur.lib.vj.Si autc in fintccia bona d.'inaci 

x).q.iii.& l.fi vindicari.C.dc poenis.Sccund6,ybi fcri cflchtcxprcfsim confifcata, tunc quia adhuc qtiarftio 

tcntia lata dTct contra muIiercprxgnantc>quocafu bonorum rcmanctfubiudicecotcciofo, ficrimcprb 

cxccutio dirtcrri dcbct.doncc pcpercric , vt plcneha- bctur poftmortcrci,& fic malc appt llauit afcntctia 

buiOis.Siin vcrbo.f f fibtlej ^kigtjl*hM i/i vten. Ter- cotra cum Iata,efficitur,im6 rcdditur fccudii aliquos 



rctrointcftabilisiprouthdcc omnia probacurpcr tcx. 
in l.ij.C.fipcnden.appclla.morsinrcmcncric, & inh 
fi.C.fircR vel accufator mor. fucrit. Nani hoc vlcii 
mocafujcum qu^flio fit principalit<Tdc bonisin fc« 
tentia exprcfsts,ta1is quzilio vckjt accclTorii no vc^ 
nicns ad pcrfona daniti,quinimocxprefsc & princi- 
pa!iter,no fcquitur coditioncm ptrfonar pcrmoncm 
extindtz,& i pcena corporali huius fori cxcmpcg.Si- 
cut c coucrfo ficrct,fi ad mortc danatus non appcllaf 
fct,& fic cxccutatusfuiflct. Nam poffrt hzrcs iti cius 
tcftamcnto inAitutus illico appcl!arc,& appcllationc 
iufUficata pcrinnocentia codcninati iam menui fin- 
gcrctur rctro fuiHcante fcnccntia appcllacum , vi pcr 
mortc illius tcftamcntii cius dicacur conficmacu can- 
qua no fadum a fcruo poenz: quia talis appcllatio iu 
(tificata licet poftfenccntiz ezccutionem corporalc 
fingitur rctro ante fcntentia intcricfta, fccundii Bal. 
fingulariterin l.vna.C.cx dclid^.defund.inquantum 
hzrcdcs.tene.p(r tex.in I.furti.#.j.ff.de his qui no.in- 
fa.facit l.iij.przallcgara.C. fi penden jppcl. imo plus 
dicit Aicx.in addi.id Bar.in Lcius. fSi cui.tf.codc.Q{ 
edahocopcrarcturappcllatioiniuftaiquod no vide- 
tur de mcnte Bal.vbi f.Na co ipfo quod hxrcs fuit in 
tefiamcntoinftitutu$intcreflfua,rj,tcft3mcmumha-,. 
beat ctivdil :& fic pro fuo intcrcftc appellarc potfct. 
Lfolent.ff.dc appel.rccipi.Et pari modo polTct hircs 
poft mortc damnati pcr fcntetia capitaK m cxccuca- 
ti,fua porrigcrc principifupplicationc adfincs fen- 
tentiarctradandi prztextu crroris, qui in iudicando 
intcrueniflc dicitur,vbi a fcntcniia apptlbri no pof- 
fet. ficut ab aiTcftis curiz parlamcnti in hocrcgno 
no appellatur,iuxu Authc.quz fupplicatio.C.dc pre 
Pau.fi pilcumponat in capitcdanatiqui ducitur adi^j ci.impcioftir. Quoerrorc repcrto retradabitur. t Et 
■■ ' ' I •• - fi non crratum apparct,duplici cmcda,quz prz ma- 

nibus dcponi dcbct,rupllicans ipfe mulctjrct fifco rc 
gio applicada fecudn ordinationes recias,dcquo di' 
xi fupcr \<r[ho,EtTxtrttnnomint jidtUfiatn^n j.aiti; 
& fccuda dcci(ionc loqucdo dc inlticutioc curiz par< 
lameti in Fracia. £t prodcrit hzc retraAatio quo ad 
&midefun<5li reintcgrada,& quo ad bona,fiue rctra- 
^etur fcntctit via nppcllationis, aot arrcftu via fup- 
pIicationis.£t ita ad fupplicandu,& errore proponc- 
du,rcccpti fucrunt per rcgc libcri principis illius qui 
arrcfto Parifiisdamnatusfuit,Annodomini.MiIlcfi- 
mocccclxxvij.mcnfc Augufto, &in pcrfona exccU': 
tatus. vbi adhuc pcdain curia procc(Tus,ncfcioquid 
iudicabicur.facitquod s.dixi,de loanua Darepuccl- 
la nominata inarmis diuinituscdo<9a>cum fui natu- 
ra bubulca fuilVa,vt taigi in vcrbo,274M« Mti filiMi 



tio ditfcrtur cxecutio, fi lata fvicrit in fcruum , doncc 
xcddideritroncsdno. l.j.Cdc bo.pronrri.Quarto dif 
fcrtur, quotics infula cft afsignanda a principc:vi- 
deads bona glof.in d.c.cum apud. Et idc in quacuq; 
fententia ccrto loco exequendatquia diffcnur, doncc 
adlocum dcftinatu pcrucniatur.Quinto diffcrtur, v- 
bi damnatus cfTct fummcpcritus inaliqua arteval- 
deneccflaria rcipublicz : ob quod populus cffct mo 
tusad fupplicajumprincipi pro co.l.ad bcftias.ff dc 
pcenis. Scxtodifiortur, vbi condcmnatusaccufare- 
turde aliquodcliftccx quograuior poena ci venirct 
imponcnda.l.j.^ .fin.lf.nil noui.appel.pc.& ita Bar. 
inl.ij.in fi.tf.dc cufto.reo.Scptimo diffcrturexecutio» 
vbi tcftcs ad quorum dida rcus fiiic condcmnatus & 
eos producctu accufatur dc falfo teftimonio: tp cor- 
nipii filfum dcpofucruntrfccunduSili.in l.fi docuc- 
ris.C.de filf. faciunt plcnc nota.pcr gIo.& Panor.in 
1^5 cUcet caufam.dc probationibu$.tO<litau6 ditfcrtur, 
in aliquibus partibus criminalis cxccutio , fi damna- 
tus pcraliqua puctlam pctatur in maritum:na fauorc 
matrimonij rcmittiturci poena capitaiis maximc fi 
petaturpcrmulicrcm difioluta , vt ad fi uge mclioris 
vicz pcrucnirc pofsit mcdio talis matrimonij.c. com- 
iniffam.de fponfa.Na ficut ibi talibus daturomniii 
pcccatotii indulgentia , & ita pcenz capitalisremif- 
fio,n.«;undum Mifucrri intic.de pcetiis, quod an iu- 
rcfuftineri pofsit.dicam in vcrbo, CtiieUm Petrotr*- 
Juiertint.vbi dccidctur,cj> no.Nono ditfcrf,vbi dana 
jodummicticurad fuppliciu obuiat aliquis cardina- 
li$:quo cafu habcnt cardinalcs cx priuilcgio vel con- 
fuctudincjtfdamnatii libcrcnt a mortc,fccundtVBal. 
in l.addifto$.C.dc appclla.quod venim intclligit ibi 



mort«:.idcm Cxpolla de cautc.aduocato.cautcla ij.vt 
lyofupcrius diftumfait. tDccimoditfcTiur.vbi a fento 
tia capitali appcllatu fiiit in calu , in quo admitti de- 
brt appellatio.Na intcrim diffcrcnda cft executio, & 
fenicntia remanct finc effcdu: quia pcr appcllationc 
intcrim extinguicurpronuntiatu.l.j. in fi. tt. ad Tur- 
pillia. Inquovcrificari potcft quod clcgantcr dicit 
Bal.in l.j.infi.Cfi i momcta.pof.appcl.fucrit.vbi di 
cit,tj> contra vencnii iudicis dau eft tyriaca appella- 
tionij.voIcsinnutrc',c]> appcl1atio(t^uz dicif tyriaca) 
extinguit proniitiatu.quod vidctur iudicis vcnenum. 
Adco tj, dicit.Bar.in d.l.fi quis filio.f .hi autcm.tKdc 
iniufto rupto tefta. cp etii ll iudex no rcccpcrit .ippcl 
lationi;,tamt; ditf^rcda cft corporalis cxccutio a qiia 
fiiitappcllatu.quod eft not.Et fic morics poft apptl 
lationc fui mori cenfctur in fuo ftatu integro , qucro 



habcbat pcr antca:quod t^ualiccr intc Iligatur, vidca- 175 1 Ec ccmpusproponendi efrorcm via fupplicationis 
■ qucntc m d J.qui vltimo.ff.de pce- in przfcnri rc^no durat hodic bicnnio i tcporc pro- 



tis Rir.dcgaicr loqucntc m d J.qu 
ni$.Et cxtinfta fcntcria pcr appclIaQonc,mors dina 
li coiingcns cxtinguitdcli6lii,& per confcques quz- 
iTlftioncpcrfonc & bonoru. tNam pcT mortc t ximi- 
tur dc foro iudici$,& cfficitur dc foro Dci,qui dc bo- 
nis non curat.Et fic perindc habrtur,ac fi ante wncc- 
tiam dcccfsilTcc. Qup cafu vc s.in principio vidiftis, 
tcftamcntu vaIct.Quod cft vcrii, vbi bona no fiierut 



przicntt rct^no aurat ncxiic oicnmo a tcporc pr 
bationis arrcfti , fccundum ordinationem Ludouici 
Francorum rcgis xj. publicatam in curia parlamentt 
Parifiis anno domini M.cccclxxix.quamuis olim dit- 
rara xxx.annis,fccundum glof.pragmaticz, circa fi- 
ncm. in vcibo« Parlamencum. Adde c^ex poft ordi- 
nacum fuic per Ludouicum xij. qu6d a cztero nullus 
crrorem proponcre pofsic concraarrcfta fupcrpof- 
felforio caufarum bencficialium, quz ordinacio pn- 



pcr fcnccnciam cxprcfs^ confifcaca : quia cunc cxtb 

do criminc pcr morcem rei quo ad pccnam corpora 274 blicaca Riic anno domini M. ccccxcix. t Et przmifj 
Um,in cofcquentii ccfccur dfc extinda quzftio bo- fa intclUgatis ycra , quod teftamcntum morcc delau; 

Tom. 1. nn T pentkn^ 



Rcpe.cap.Rayhu.Gul.Benedidi. 

MnJcntc sppcllatione dcfiinfti, vbi bonoru mcntio talisdifFcratur : dc quil^uspcTplof.in c. cum apud ij, 

in fcntTntia facta non fait,cofirmatur,ri dc tali crimi tj.iij.trgo in cutrariu cft ius communc in cztcrii, f t 

ne agcbatur,quod mortc rd cxtinguitur,prout rcgu- i.dixi.Quz omnia vobis furaccrc dcbcnt pro cipc- 

laritcr cttinguuntur crimina , (1 vcrb agcrctur dc cri- ditionc illius articuii dc mortc naturali & /intfntii, 

minibus,cjux mortc criminofi no cxtinguutur,& dc anpcrcam contirmctur vcl irritctur tcftamcntfi iam 
quibus(|ui$accufari potcft poft mortc,& ciu« mcmo lyfifadu.vd tmpcdiatur ficndum.tEc cj. mortaaturalis 

ria damniri,dc quibus per glo.in l.e\ iudicioru.ff.de infcrri alicui no potcft , nifi in quatuor cafibus. Pn- 

accuf proutcftcrimc lirfz maicftacis, & hj:refi$.l.fi. mo, inbcllo iufto authorit.itc principis lcgitimetn- 

C.id lcg.Iiil.maie.& in ^ .per cotrariii.infWdc hzrc. dido. Secund6,cx poceftatc publica, ficut iudcx oc- 

quje ab intcfta.dcfcrutur.vbi gl. finpularis dcKCS for- cidit latroncm. Tcrtio cx diuino prarcepto , ficnt A- 

mamdamnddi mcmoria dcfunfti.Tuncctiaii iniftis braha voluito. cidcrc Ifaac Gcncfisxxij. Qoarti>cx 

no fii in fentenria cxprefsio bonoru fida,tamc fi pri iadicio Dei occulto,fcilicet pcr occulta fpiricos fan- 

ma fcntcntia lata per iudicc ad quc Kicrat appcllatii, &i infptratione. Sicui Saiirfon & Rsfias. Ncc conti- 

cohrmata hicrtt poft monc rci pendcteappcllationc nentur ifti cafusfub pcncrali prarccpto : NonMtdtt. 

dcfundi, teftamentu no valcbit. cft tamc diffcrcntia vt patet ex fupradiftis,dc quo plenc in c.fi non licet. 
fccundii Bar.ind.l.fin.quia tunctcftamcntu irritatur *77&pertotum.ixiij.q.v.tS<ecund6, principalitcr (n 

rfcntcntiaquipoftmortccriminofi fcquitur,qn in principiodixi) potiudexpro dcliftisinfcrrcmof- 




r quo memoria derunai no uamnarcnir,auam' aicii,ur,iccunau oart.in i.oiuus.vcrd.tecudo quzro. 

ui$ poft monl procedi pofTct^vt qn no apitur dc cri- ff.ad lcg.Comc.de fica. quia principaliter fpiritu fcu 

minc priuilcgiato , fed quia in fcntcntta fiiit expreflc antma pcrcutit , & dat cam fathanz , vt pulchrc dicit 

fadac6tifcariobonoru,vtdixi s.qnjatuncKftamcn Panor.poft loan.And.fuper rubJcfcntcn.cxcom.& 
tum per fentenria prim6 cohrmariua no irritabitur: i^SBal.inc.prattcrci recjuififti.de appcU.tdieit cxcSraa 

im6 hxres inftitutus fucccdct teftatori-.tame bona ab nicationc cffc talis naturac, cj, cft pcnarabilior omni 

eo aufcrentur,& fifco applicabuntur , & ^dcrit talis gladio intcllcduali. Sicut damnarioin fuppliciii ili- 

tcftamcnt? validit.i*,& opcrabitur validitnc pupilla- co pcnctrat folo vcrbo iudicis , vt t. vidiftis fecundii 

ris fubftituriooi$,& dationis cutorii in codc tcftamen Bald.in l.fi.C.fi penden. appcl. mor$ intcrue.ita ctia 

to cotenrorri.dc quo tn videatis per Ang.& Imo.ibi. excoicario. Vnde alibi vocatur dcbitz vlrionis acri- 

275 tVnumentitcnebiris, <j> ficutpcndcte appcllatione monia in l.placcr.iunAa glo.pcn.C.dc facrofa.eeci. 

i fententia capitili intericfta non cfticitur damnatus quafi excoicatosarcens & a grcraio faftx matris cc- 

inteftabiIis,im6eiu$mortctcftamentu fadumcon- clcficciicien$& repc!lcns,rinecuiu$ vbcreimpofii- 

tirmarurfi pcndcntcappcllationcmoriatur:licetiam bilceftdc graria & du!cila«f^e,diuinofugcre& poa- 

critfimoriaturpoftfcntcmiim.antcquamappclla-. rc. Etcxc6icaii funtquodda moftrumapud Dcum: 

acritpendcntct3menteporcappelIadi,vcIuridurate dequibusceu iudzisco$figorarib*& dicctibus.Nos 

decendio ad appcllandu introdudo, Auth. hodic.C. fcmc Abrahx fumusircfpodit Chriftus, Vos expatre 
dc appcl. Na hatc duo tcpora quo ad 'auorc damna- ^79 diaboloeftis, & opera patris veftti facitis &c.tIdco 

riparifKatur,fciIiccttempuspoftintcricai appella- « «oicatio fumc rimcda oft , quia ncdiiiuftafcdetia 

rioncm,tempu$dccemdicru adappcHandu introdu- jniufta ligat.c jbexc6icato.de rcfcii.&c.Roraana.^. 

dum.quo durante dormit crttdus fcntcriz , & in fu- iii vniuerfitatf .dc fenten.excom.lib.* j. Et fi quifpii 

fpcnfo manet,ac fi appellatu eiret:idco intcrim tcfta- diceret,cj|, hoc no eft fpccialc in fcntcria excoicitio- 

mentri valct,fccanduglo.ind.l. cx iudiciorum. & cft nis,cu qujlibctalia fcntenritiniufhcontra iu$Ktigt 

tcx.clarusinc.nu folii.dcappcl.lib.vj. & ponitglof. 'p"sproIataligct:quiadico,t|jh^fcntcriaexc6ici- 

inl.j.rf.nil noua.pendc.appel.Et iu tranlit Ang.in d. lionis hoc habet fpeciale,quia iniufta ligat, licetfiie. 
I.ri.fed Bir.in d.l.cx iudicioru.ff.de accuf.dicit cotra aSo rit ab ca appclbtu.c.paftoralis.dc appcl.+Vndeex- 

rittm:<j im6 fi in fcntctia lit facSta mcriobonoru,nili coicanisno obftate,cj» a fcntctia excoicaiioniscotra 

rco mortuo infira dccf dies hires appeliaucrit, tcfta- eu lata appeltaucrit,pot tanqua excoicatusregiftrari 

• mcntii irritabitur: quialicciquoad cxccurioncm fa- & publicari,vtibi tcncf.quod non eft in aliis fctctiif, 

&\ ilU duo tcpora zquiparatur,vt vtroq; tcporc cef- quas appdlatfo fequcscxringuit.I.j. ff.ad Turpil. E(t 

farc dcbcat^tn cxecutio iuris non cdVat , puti quo ad criam fpcciale in ea,quia iniuftc lata, id eft ftneordi- 

iiifjmii,quz ilico cfhti eft fcntctia, irrogiturctiain ne lata ligat.q tn dcfcdus ordinis vitiat cxtera$fen« 

dutantc <ii.-ccndio ad appcllandu ftatuto d.Lqui vlti- icntia$,& rcddit eas nulla».I.prolat5.C.dc fentc.vtd. 

mo.vbi Bano. ft'. de paenis.& l.furri.vbi tcxt.fF.dc hi$ c.ab exc6icato.& in c.facro. de fentc. cxcom.vbi ex- 
qui nota.in6.Brgo idc erit quo ad validitatc, vel in- i8l coicatio pronter hoc non cft nuIIa.tEt in mudo ma- 

ualiditatc tcftamcti.de quo tamcn plcnius in d.l. cx ior pccna cn • non pot.quim conucrfari inUT homi- 

tudicioru.de accur.& in I. defunfto.if.de publi. iudi. ne»,& fuflfragio hominum carcre.dicittex. (ingularis 

im6 in przff nti rcgno fentcnria capitalis erii qut) ad de iure ciuili, quc aJ hoc fummc podcrauit Ludo.in 

executionc fadti corporalc no fufpciditurduratcillo fui$ fingularib* in l.hi qui fanAa.Cdeapofta.Vndc 

dccedioadappellanduftatuto.Sedcadcdiequa pro- exc6icaridietimintcrhomincsviutit,red eorumfuf- 

mulg3tur,execurioni mandatur, nift formaliter appel fragio carcnt. Sicut Tatalus filius louis ob culpa foa 

lctur,vt cft bonus tex.in l.no t.mtum.ff.de appcll.vbt apud infi ros fcmper fitit , & aqua habet vfc|uc ad I»- 

pcrmittitur cuiHlxt ad caufam humanitatis appcllarc bium infcriu$:& dum bibcre vuli , fcmper acjua tefii- 

proiIlo,quiducituradfuppIicium, quamui$ipfeap- git. poma infupcr pulcherrima in arbore pendrntia 

pcllarc nolit. Ex quodaturintclIigi,ciu6d duccbatar ci dcfccndunt vf^uc ad labium fuperius , fcd quando 

ad fuppliciu pcndetedcccdio,vltra quod iwn fuilTet rult ea apprehcndere , fimiliter rcfiigtunt. Dcquo 

licitu ctiam cxtraneo appcIIare.Prztcrei vidcmu$,Q> Ouid.in iii}.Mctamorph.ribi,inquit,TataIc millc de- 

fpecialc cft in ccrri$ cafib%cp execudo fcntftiz capi- preh6dunmr aquzrquzq; imminct cffiigit arbor &c. 
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Vnde non immerito dicitur^ q> excomunicatio iu- 
ftidknum caufat mctum ad rcfcindcdum gcfta p mc- 
tum cxcoicationiSffecundu Panor.in c.olim.la ii). dc 
xcfti.fpo.vt dixi fuper vcrbo> Si*bf^jltitru tnortrttur, 
ij.in materia fidcicomiiraria: fubiticucio. dccUnndo 
rcgula,qucm honorotoncrarc pon'um.in iij. Fa'lcn- 
tia.Et hoc cft (\S dicit tcx.in c.corripia.xxiiij. qo.iij. 
eccicila Dci no n-pcritur pcena rxcoicationis miior. 
AdeoquoddicitBano.inl.nqnidcx famofa. peril- 
lum tex. fF. dc folu.omnc caafam cWc dc £;rauioriHus 
caufispropter quaquisinciditin cxcuicationem. Ob 
quo<i glo.ii j.J .rainor.fuper verbo, Interdidhjm.inft. 
jgj de capi.dimi.finiiularitcT dicit , tc}> cxcommunicati 
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fcclcratoru habctur.iis ocs dcccdut)4ditu fcrmonifnl 
qucdifugiunt.Nc quid cx cotigionc incomodi acci- 
piai.Ncq; iis pctcribus iusrcdclit. Ncque honor vll* 
communicatur. hatc illc. Eccc crgo c]ualiter olim in 
Fracia excoicitio poena crat grauilsima:quia fcclcra' 
ticxcoicati reputabanrurjCjuosc^uilque fugicbatne 
coicandoinficeretunnec ad iudicia vcl honorcs ad*; 
miitcbatur,aut publico officio fungcbatur.Imo tales 
excoicati ab aliquo non fjlutitur,vt habctur in fccun 
c|a canonica loanit dc cxcoicato loqucris.qui dicit il 
li,Aue c6icatopcrib'eiusmalignis:facit cle.fi fumns 
ponufex.de fcn.cxcom.ita c]7dicitgl.in c.fi aliqn.co. 
tit.cj> cxcoicatum non dcbcraus falutarc,fcd foliim il 



fumlocoilloriiquibusolimaqui & igni interdicc- »851i Jiccrcpoirumus, Dcusfaciat tcemcdarc. t Exutu» 



cnim cft exc6icatu5,& durate czcoicarionc fufpefus 
omnipotcftatc & authoritatc : itacj»ti cpifcopuscft 
vcl altcr pra;latus,eria confcrrc non poflct bcneficia: 
imo nec cius vicariusquauis non excoicatus, cu illi* 
fit cucpifcopo idc confirtoriii.c.ij.dc confuc. lib.vj* 
&: fic acollationcfufpenfuscftcxcoicationecpifco- 
pitficut reuocatus eiret pcr mcKte illius fccundu glof. 
qua omnes ibi fequutur in clc.fi.dc procu.& u nct Pa 



nor.in cquonia abbas.vij.col.dc ofifi. dcleg.pro qui- 
b* facit c.j.de ofric.vica.Iib. vj. Et idcin patrono cx- 
coicato, vt prrfcntare non pofsit quamuis tolcratus 
fit,vt fcntit Panor.in c.confultarionibus.ij. col. vcrf, 
fed dubitat.quid in duhio.de iurcpitro. & loa.And. 
in c.nobis.in prin.illo co.rir.& funt plurcsdcxifiones 



batur.dcquibusloquitur ille text. Sc ibi didtglof <,p 
«quiparatur hodicdcponaris.Etcofcqucntercxcoi. 
cado eft poena capitalis.quam glof.rcfrrt & fequitnr 
Bal.in pluribus Iocij.Et agendo Itarc no poteft in iu 
<licio,fi dccxcoicationcexcipiatur.c.intellcximus.dc 
iudi.& c. pia.de cxccpt.lib.vj.fcd hoc nonfL-ruJturin 
curiis laicalibus huius rcgni Francif .fccundum loan. 
Fab.infti.de curatoJ.fi. vi pcrcxpericnriam vidc-m': 
nmcn ncfcio vndc tantus jpccffaitinhoc Chriftia- 
niflimorcgno abufus, <j»exccptio cxcommunic.itio- 
ni$ in iudicio fcculari, ctiam in curia parlamcnti non 
rSj odmittatur. Ex quo mulri illaqueantur, t & ipfimet 
iudicesac cfteri circuftantcs,^ cxcommunicato fcic 
tcr communicatcs minorcm incurrunt excommuni- 

carioncm : qua priuantur facramentorum parricipa- iStf Rotat.tNcc etia cligerc potcft.c^uauis cligere quoad 
tionc.c.fin.dccleri.cxcom.mini.& c.nobis.dc cxcep. validitatc fui vocis,fit priuari otacij,fcCundum Pa- 
fccundum Panor.fuper rubr.dc fcntcn. excommuni. nor.in c.veritaris in fi. dcdolo & contu. facit c. cum 
184 tQiita licet praua cofuetudoquem excufct a poe- dilcdus.dc confue.& c.confiderauimus.& c.cu Yin- 
na fori conicriofi fccudum glof fingularc, quam ibi 2S7tonicnfis.de clcd.tCarcntcriiecclcfiaiUcaft.pultu- 

ra:& qui cos in ccdefia autcius ccmiterio fcpL-lircnt^ 
confilium,confcnfum vel authoritatc przftarcnt,auc 
coscomitarcnturicoipfocffcnt cxcommuni>.ati , clc. 
eos.dcfcpu.nifi incafu.c.fin.dcfcpulturis.Vndc non 
immcrito nunc de iurccoieuitancii funt ab omnibus. 
Idco diccbat Hofti. r|7 cxcomirtunicati funt inteftabt 
lcs: quia mortui fpintualitcr « ac fi ciamnjti ciHnt ad. 
mortc naturalc patienda. Nam per cxcommunicario 
ncm in qua exconimunicatus prrfcucrat, fccitprofef 
fioncm in antro & fpclunca diaboli, cuius cit fcruus 
ef}cdus.l.fi. Cdefcntcn.paf. adco ^idiabolus vtitur 
excommunicato ficut rufticus vtitur afino fuo,fccun 



no.Panor.inc.cum vcncrabilis.de confuc.^ciuocft 
tcxt.in l.quis fit fiigiriuus.^ .apud Ljbconc.ff.de zdi. 
cdi.vbi n6 dclinquit illcqui hcit quod publice facere 
liccrc arbitratur. Et fic quod publicd confuctum eft, 
cxcufatnc puniatur:facittcxi.iun^ta glof.pcnul.in c. 
fanc.dc tcmpo.ordin.& in c.ea qur.de fimo. Non tn 
cxcufatin foro confcienriz a peccaro mortali. fccun 
dum glofin c.dcnique.iiij.dilt. & I.in c5cubinatu. ff. 
de concubinis, vt dicit Panor.vbi $. PrKcrei in fa- 
cro chriftianiffimi regis coronameto, dum dc manu 
Rhemoru p5tificisrcx enfcm nudum quem duxNor 
manix illic ofiiciando portat fufpictt,fcruarc canone 

poIIicctur,& conrequentcr ^ canonc diinatos: (qua- zSSdum do(ft.in c.iia quorundam.de ludzis.t £t fic cc' 
ic$cxcommunicarifunt)repclIcre,&ecclcfiaminfua clcfiafuum teft.imcntum habcre non potcil ratum. 



authoritate fuftinerc.c.principes fcculari. xxiij.qo.v. 
Et li canoni& lcgibu$ s.allegaris ac priceptis ecclc 
fii obcdire iudiceslaici nolint.difcant falt^min hoc 
fuorum morc antiquoru gcrilium viuercqui a Drui- 
dibut fcu pontificibus idolorum in Francia exc5mu- 
nicatosabiicicbant.quod apud co$ pccna urauiffima 
rcputabatur.Dc quo lulius illc Caius C^far in comc 
tariis fui$ dc bdlo GaUico,lib.vj. fic dicit : In omni 
Gallia coru hominum qui aliquo funt numero atque 
honorcjgcnera funt duo. fcd dc his duob* gcncribus: 
altcru ert Druidri,altcru cquicu.Uli rcbus diuinisin- 
tcrfunt , facrificia publica ac priuata procurant, rcli- 
gionc$ intcrprctitur.M.ignc>q; ij funt anud eos hono 
re. Na firrc dc omnibus cotroucrfiis publicispriuatif 



nili rclipifcat.im6tcftamctum ante fa6tii rumpctur. 
I.j.^.cxigit.tf.dcfccun.tabu.Taliscnim mors tcftatt}^ 
ris non confirmat teftamcntum,fcd priut fadu rum- 
pit,ficut faccrct mocs naturalis illaca pcr iudice. yt s. 
vidifti$.& ita tcnct glofin c. dcccrnimus. dc fcnt. ex- 
com.lib.vj.Sed aducrtaas,quia Ioa.And.inco. c.de.> 
cernimus. in noucL tcnet contrarium , tj» imo potcft 
tcftari , & minuspcr cxcomunicaiione rumpiturte.' 
ftamcntii priu$fudum,quia (quiparaturrclcgacofe- 
cundumgIo.in c.paftoraIis.in n.deappcllario. Vndc 
cum relrgatusdominiumretincatbonorum fuorum« 
de quib* contrahcrc poteft,& tcftari.l.c ius qui. fF.eo* 
certc idcm potcrit excuicatus ei comparatus i qui rc 
tinct ciuitatcm,Iibertatcm,& bona.l.j. f. hisquibus. 



que coftituunt.Et fi quod cft admiffum facinu$»fi cf - iSp ff.de lega. iij.t Prxtcrci cxcommunicatus nullo iure 
des fatta, fi dc hxrcditatc,de finibus cocroucrlia cft: tcftari rcpcritur prohibitus, & cdidii dc tcltamcncis 
iide difcernut,pr{mia pcrnifque coftituiit. St qs aut eft prohibitorium. £x quo ergo quis non rcpcritur 
priuatus,aut pubIicu$,coru decrcto non ftctit, facrifi exprefle prohibitus,fariscenfctur eile fibi teftari per- 
ciisintcrdicunt , hxc pcena apud coseft grauifama. mitfum.Et iu tc-nct B3rto.& Bal.in Lfi quzramus. tf. 
Quibusiu cft interdi^um , ij numcro iropiorum ac cod.& Archid,in d.c.pia.dc cxccpt.lib.vj.Panorm.& 



Repc.cap.Raynu.Gul.Bcnecli£ti. 



dt>ft.in C7(r(citaM.dc dolo &cutu. vbi dicitar, Q»p6t 
bona alicnarcA Bal.in l.j.C facr.fan. ccclci. Pro 
hacopinioncfacit:quiacxc6icaiioqu.r (vtdixi)zqui 
paratur rclcgationi, dicii pcuna lcujs & no grauis fi.'- 
cudu Anto.dc But.in c.poft ccfsionc Jc proba.quod 
paict.quia dc cxcoicationc tanqua dc rc !cui crcditur 
folis litcris cpifcopi figillo fimplicitcr ligillatis,fccu- 
dum loaii.Cildc. ibi. quod non Hcrct in grauioribus 
cau<is,fccudu do<ft.Htiam dicit Bir.in 1 j) ffdc publ. 
iudi.(j;cxc6icatio non ci^ pccna capitalis: & fic tcAa 
mcnti fadlionc tollcre non p6t.Pr«(<rrtim,quia fcntc 
tia excoicationis cl\ intcrlocutoria ad nutu profrren 
tis rcuocabilis,fecundii Imo.quc rcfcrt Hc fcquit Do- 
mi.inc.i).dc c6fti.li.v).iuSo tcx.inc.facro.de fcntc. 
cxc6i.& s . vidiftis:Qi danatus pcr fcntcntia interiocu- 
toria non cfticitur intcIUbilis.vt dixi s.in ix.fjllcntia 
dataad regula, cpdinatuscapiulitcr cftintcftabilis. 
Prztcrci cxcoicatio cft modici prziudici). cum toIU 
pofsit nutu protcrctis.d.c.facro.imticftmcdicinalis. 
ccum mrdicinalis.de fentc.cxc6i.lib. 6.&C iic excoi- 
catum inhabilitarc n6 poteft quo ad adii tcftadi vcl 
Contrahendi : qua opinionc puto vcriore. Facit quia 
fpccialccft in cxcoicato propier hstrcGm , vtteftari 
non pofsit.ccxcoicamus.J^ .crcdcntcs.de harrcti.crgo 
in c6trarium cft ius c6mune tn aliis.l.) jn fi.fF.ad mu- 
nici. quod fcquitur Iaco.de Bellouifu. in Authcn de 
ranftif.cpifc.jJ.omntbus.vbi plene i»oc difputauit. & 
Pct.de Ancha.& Domi.poft loan.Andr.in cJcccr- 
nimus.vbi dicitur,r}i ctiam tcftari pofTct quauis mani 
ftftc & publicc forct cxc6icatus.Dc quo quisdicatur 
publice cxc6municatus,ponit glojncUus,cjuam alibt 
iii verbo,Publicc Jn clc.cos. dc fcpult. & ctarius glo. 
pragm-nticx in titu.dc cxc6i. non vitan. fupcr verbo, 
Publicata.& idem tcn« Baran I.fi.C. fi a non com- 
o pe.iudi.& in I.j.C.dc hrredi jnftit.tH2C tamen c6- 
clufio fallit in fcqucntibuscafibus. Primb,in cxcpm 



catus efTct pro criminc.recus fi pro caufa ciuilt : qu>a 
tuc pofTct Dcncficiis priuari, ctia fi millc annis ftaT- 
frtin excoicationc, glof. i ft fing. quam ibittugnifc- 
cit do.Antojn c.cotingit.fupcr veibo,N6 poteft.dc 
do.& c6tu.frudibuf autcm poftct priu9ri.c. paflora' 
Iis.de appcl.in fi.Et de iftis induratis in cxcommunl- 
cationc fordcncibus intcUigunturiura fupcrius allc- 
gata,per quf fuit dcmonftratura nullam po»Bam eflc 
maiorcm ncc ^rauiorcm cxc6icationc,quia cxc6ica- 
tio profcrtur & tcnclit ad bonum obrdicntiz , quz fl 
no fcquatur fcd in rcbcllionc & inobcdicntia) & c6- 
tcmptu perfeucrctiir,cxc6icatio dicitur vcneoum ne- 
dum afpiduniifcd bafilifcum folo vifu inficicns.Pro- 
pter qua & fxpc anticipatur ctiam mors naturalis, vc 
cxc6icatiu citius moriatur.c.cpifcopi.x).q6. iij. ^uia 
ctia pro pcccato mortali fxpc a Dco mors infcrt fc- 
cundu gt.in c.qua fronte.de appcl.Vbiautcm cxc6i- 
catio timctur,&: quatenus ad cxcoicatu pcrtina vulc 
rcfipifccrc & no potcft:quia fort^ n6 habct vndc fa- 
tiifatiat.prefcnim fi anguftiatuscft ttporc,& przuc 
tus mortc faciat quod in fe cft.iuxta.c.fin.de fcpultu. 
aut reliplfcit & obedicdo abfoluitur: tuc dicitur mc~ 
dicinalis infamiam non irro^as,neq; inhabilitatc, vt 
d.c.ciim medicinatis. Sccild6,falUc in cxcoicato pro 
atiquo taUcrimine,quodcoUittcftamcntt &dionft 
ficut fi cxc^icatusclTct pro manifcftavfura. vtinc. 
quanqua.de vfu.Iib.v j. vcl pro libcllo &mofo.I.is cuL 
fSi.u. cod. fecundum Bald.in l.j. Cde fecund.nupt« 
T crtio, fallit in anathcmatizato , fcu fotcnnitcr ex- 
c6icato,dc quo quis iit,ponit Pano.in c.nouit.dc iu- 
di. Nam talis dicitur intcftabitis omnino, fccundum 
Bal.inc.fiiscui.de ofti.dcIcg.& inI.iij.C.(i pe.appct. 
mors intcruc. & tctigi s. in vcrbo , Etvxortni nommt 
yidtUJUm.xn j.prxludio circa mcdium. Etradocft, 
quiatalis tolcrando talem &tam liorribilem cxcoi- 
cationc,inciderevidcturin fufpicioncm liarrcfis, fc- 



municato proptcr hjcrcfim.vt d.f .crcd(:te$.quod tc- ij>i cildum Bat.in d.c.dcccmimus.tEt certum eft hxrc- 
nct laco.dc Bellouifu in Auth. de fiidif.cpif.^ .omni ticos teftabilcs no cfT- ficut rcos diuinz maieftatis Ix 
bus vbi plenc hoc difput3t.& Pctr Jc Ancha.& Do- fst.Cum multo potius fit diuina qua tcporalc ledcre 
mi.poft Ioan.Andra:.ind.c.deccrnimus.TaIcJcnim 29imaicftate,in d.AutIi.G3zaros.C.dc harreti.tPrartcr- 
proptrr harrefim exc6icati non gaudcnt aliqua abfo- ea lictt excoicatiu no irrogct infamia,vt fingulatiter 

*' --" -'- ''' Lr.i..: deciditlnno.inc.ttftimoiiiu.dctcfli.qucmfcquitur 

Archi.iiij.q.j.fupcrglo. in fummatii anathcmatiza- 
tusaut proptcr hiTcfim cxcommunicatus ; vclpro- 
ptcr aliud dclidum in^ia irrogas,vcI propter con- 
tumaciacirca illud commin'am , cft infamis pcrtext. 
nngularc.inc.infaracs.vj.q.j.& eftgl.inc.j.quotnn- 
porc miles pctcre liabcbat inuctUtu. & proptcrdidl 
fufpicionc dicfit aliqui idc cflc in quocunq; cxcoica- 
to,qui pcr anim cxc6icationc fuftinuit:iuxta ca quz 
dixi in j. faltctia.Vndc vidcmus tp in pra:fenti regno, 
maximcintiac patria & Totofa: comunitcr obfcrua- 
tur,Q7 ezcuitati lapfo anno capiatur pcrinquifitores 
iuentica: prauitatis,qui per incarcerationc cos cogus 
ad bencficium abfolutionis obtinendum , alias c6tra 
cos proccdiit vclut dc hzrcfi fufpcdtos.Prjtcrca licct 
infi)rofccutarin6 repcllat excoicatio atcftiroonio 
ncc ab agcndo,vt fupra allcgaui: tn coua cxc6icatu, 
qui vltra annu inforduit,rccipitur obicSio de nti cx 
c6municationc.£tita ctiam fcruaturin pariamcnto 
Tolofar,cum talcs malc prxfumantur fcntire de fide, 
Benc vcrum cft,fccundum Batd.quod fi cpifcopusu 
li excommunicato fcu eiusiucredibus indicera pur- 
gationi:,& liarredcs purgare poflcnt defiindum a fu- 
fpicione hzrefis,fuftincrctur tcftamcntu,nec irritare 
tur.Ec de taU foIcnitcrcxc6municato(vt teftari noa 
pofsit)potcft intclligi opi.Hofti.& glo.in dido c«p. 

dcccrai 



lutionc gcncrali^qua quis a quaciique cefura abfolui 
tur, quaUscftabfoIutioqux c6cedi foletoratoribus 
cxc5icatis,quoufq; fiinguntur apud pontificem offi- 
cio fuo,fccundum Hol\ic.& idc fi quisabfolucrctur 
profirrcndo tcrtimonium.c.veniens.laij.vbi Pano.de 
lefti.quia non gaudcrct li ^ptcrhxrefim excommu- 
nicatus foret. Et idem fi cxcommunicatus eiret pro- 
ptcrnon paritionem titcrarumpapccxecutorialium. 
lEtdcabfoIutioncqufapponiturinimpctrationibus 
bencficiorum qnoad valitudine impctrationis& ef- 
feftum illius confcqucndum duntaxat dc quibus pro 
uifum fuit vtiliter pcr regutam apoftoUcam Innocc- 
tij viij.qui dectarauit tatcm abfolutionc n6 prodcife 
obprxdiftascaufasexcommunicatis. Nec niam ob 
alia quacunquc caufamji impctrans vltra annum, & 
fic anno completoinforducrit in excomunicatione, 
cum ifto cafu pcrfcuerans pcr annum,inquocunque 
mortali pcccato notorio, qualceft, pro quo illcpcr 
ccclcfia cuitatur pubtici,ccnfcaturdc tidc malc fcn- 
tirc fecundum glo.in c.fi papa.xt.diftinftAcit tcx.in 
Authcn.Gazaros.in fi.Cde h^rcti.videatis Feli.in c. 
apoftoIicx.de cxc cpt.in princ. Paritcr ftans cxcom- 
niunicatus per annum,poteft omnibusbcncficiis pri- 
uari.xj.quxftio.iij.c.rurfus.&c.^quicunquc.Quequi- 
dcm iura dcclarat gto.in c.cum contumicia.de hxrc. 
hb.vj.quodinteUigatis vcru,vbi iltc pftucras cxc6i- 
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deccrnimus.rccurn1u Bil.ind.l.iii.in fi.C.fi pc.ippcl. 

^jmors intcruc. tNi ulis cxcomunicatio vocata ana- 
thcma,c(l honida cxcommunicatio, quac apud Syros 
vocatur,mJranntha, quod cft verbu luj? fcnietia^,im 
portanr,f}>talitcrcvcumunicatus, fit amaranatha, id 
cft vfii; ad aductum dai fitcxroicatus, fcilicct doncc 
pccnitcat.fccun iu gl.in c.GuiIifarius.xxiij.(juxft.!iij. 
& vcracitcr voc.ibatur ille non Guilifarius , fcd B ' li- 
farius,quiSiIucftru papicarccri tradidit.quc mox ad 
infula Pontia rcK-gauit , & in bcllo Gothoru contra 
Romanosmirad.ifccii.Et dcdifto vcibo maranatha 
dicii Hitro. in cpiftola ad Marccllu. incip.Kupcr cu 
pariccr clVcmus jcc.quod cft vocabulum magis Syru, 
qua hf brarum,& intcrpra.itur,dns noftcr venit.vt fit 
fcnfus fi q,s non amat lcfum, anathrma (it: qux vcr- 
ba funicxpofitiua vciborum Apofto.j.ad Cor.xvj.c. 
in fi.vbi dicitur:Si quis non amat &c.vbi vidcitis Ly 
ri & Birgc.in addi.diucrfa fcntictcs:& faris clarc Fc 
li.in c.RodoIphus.xx.colii.verfic.fitanathcma.dc re- 
fcri.Qu,nrt6, fallitin excumunicato,qui pcrcufsit vd 
ccpit<irdinalc,autc6lilium vcl auxiliu przftitittquo 
nia tilis eft intcftabilis aftiuc & psfsiuc: qui firut no 
p6t tcftamctu fai cre , fic ncc pot in tcftamcto hzrcs 

2pi|.infti«ui.c.fvlici$.dc pcenis.lib.vj.+Sicutetiaexc6ica- 
tus.quia har rcticus nonpoffct hircs inftitui.in Au- 
tlic.vt cu dc a"pcl.co.^ .{»na!c.coIIa.viij. Cztai vcro 
cxc6icaticx alia caufa polTunt harrcdcs inlUtui& cis 
lcpata r. Iinqui,maximc ad caufas pias ronc paupcr- 
atis& aIimctortim,fccundumgI.in c.cos. dchireti. 

Quintb.faliil in monacho, cui papa dcdit licctiam 
tcftindi.qui fi cxcoicatus fit tcftari no potcrit. Nc in 
codcfubicftofintduofpcci.ilia, ficundu Bal.finpu- 
lariter in c. ini-llcximus de iudic.qucm fcquicur Fcli. 

*95in c.ad probandu.flc rc iud .+Et credo ctiam (j> in ca 
fibus iam Jidis.quib' excoicatus tcftari no p6t,pof- 
fctad piascaufasdifponerc: quiaUceta talibusclcc- 
mofyni publica: n5 llnt rccipicdjc.c. obIationcs.rt. 
dilhn.timc cccleliar polTunt rclinqucrcrquia quicc(.d 
pije caufc rclinquif,vidaur pro anima rc!iftu,fccun 
dum pl.in l.fi quis a Titio. fi. dc lcg.i j. Et ccclcfia Sc 
quxcQque alia pia pfona,cui relidum cft, poteritt»- 
lia rcliaa rccipcrc : q.a quo ad validicatc rcliftoruni 
pioru plus attcndit fiuor pia: ciuff intuitu,cuiu$ lcga 
u intcrdii ali.t$inuu!ia fuftinentur,qua pcrfona tcftl 
toris,nccciu$odium.l.j.vbi Birt. & B1I.& doc. Cdc 
facr.fan.:ccl.tn ccclefia rccipiedo talia rcliiSa no dc 
bctfeobli^arc adoridumpro talibu$quo$c6ftatin 
peccato inortali dcccfsilTe. nec pro cis dcbct orarc: 
im^ hab«;bic rclida,finc quocuquc oncrc , cja pcr ci 
n6 ftctit, quin pro talib' oraret, fcd ftait pcr co»:ipi 
tur ipfis foli$imputidum crit.Et hlccft.iy fi tcftator 
reliquit dcce ccclcfix pro fua fcpultura,& poftcidc- 
ccditcxcoicatus, & fic h.ibcrc no p6t ccclcfiaftici fc 
paltura,nccfitpro ipfo oridum.c.facri$.dcfepul.Cii 
no ftrt p.r ccclcfii.fcd pcr ipfum teftatorc , ccclcfia 
cofcquctur lcgatum,fccMndii Bar. in l.milcs.jf .rcd.ft" 
dcadul.& BiJ.in l.j.in fi.Cdc hisquz pcenino. & 
fuitde mcte Inno.in c.in noftrauic fcpui.Similitcr pu 
to,rj> vbi cxcoicat* clTtt ^)ptcr cxcoicationc intcfta- 
bilis,fi a tali fcntcnria cxcoicarionis .ippcllatu futrit, 
tcftamcntu pri* fadu intcrim pendcntc appellationc 
valcbit,vcl dc nouo teftari potcrit: adco cj> fi intcrim 
moriatur appclUtionc pcdcnte tcftamcntu mortc il- 
lius c6firmabitur, noobftatc fcntcoria cxc6icationis 
iquacft appcllatu,prouthabuiftis. suJcillo,qui i fc 
tcntiapcenac capitalis appcllauit. Ni licctexc6ica- 
rio fccfi trahat exccutionc. c prftcrca rc^fifti,dc ap- 



pcI.Tn pcdctc appcllatiqnc val<^>ittcft.imctLi.l.fi q.e 
filio cxhf rcdato. jf .hi aut ocs.ff.de iniufto rup. tcfta. 
quia ibi codc mr^o fcruari vidcm' in c6dcmnato ad 
tnortc naturalc,q^uis fentcntia vltimi fuppMcij tra- 
hat fcciS cxecutionem l.qui vkimo.vbi Bar.fF.dc poe- 
nis.& iu tcnctgl.& Bald.ibi,in d.l.fi.C.fi i no c6pc. 
iudi.£t maximccfthoc vcrfi, quia appcllado a fcnte 
tia cxcuicationis no ccfctur <Juis ea cotcnerc.fed po- 
tiustimcrc,vt bonis mctibus& catholicisc6ucnit,vt 
2j)<S dc hxrcfi & obdurationc n6 fufpicctur. tTerrio di- 
xi,cj,iudcx propter dclidiu indicercpotcftrco poena 
ij^momsciuiiis. tn fcirc dcbctis, ttjjduplcx cftmors 
ciuilis.Prima cft morsciuilis voluntaria & mciitoria 
qujt pcr iudicc .ilicui imponi n6 pot,nec quis ad cara 
aliquomo cogi:& cft illa,pcrqui quis volunuricad 
fiiipc c6uoIat mclioris viti: vclut ingrcdicdo rcligio- 
nc &aliqua ^fitcdo rcguli approbata.& fi loquamur 
dcifta,anconfirmettcftm priusfadu, dicaris,i]>fite 
ftator profitL'af talc rcIigionc,quf ^priii habcrc p6t 
faltc inc6i,& fic illarcligiocftcapax bonoruacqui- 
rcdoru & rcdncdoru in c6i:tiic fi quidc tcporc tcft» 
mcnti fafti tcftator n6 cogitabat rcligiorus ficri , fcd 
poftca mcliori cofilio motus profclTus cft reguli.per 
talc profefsionc n6 confirmaf tcftaroctura,im6 infir- 
mitur , fi intali tcftamcto nihilrcliquitmonaftcrio, 
nec cu inftituitin aliquo.Ni cummonaftcriu Iwbcat 
locofilij.c.in pritia.dc proba.& in Authen.dc fiaif. 
epif.^.fcd & hoc pnti. ficut pcr .ignationc pofthumi 
. in aliquo no inftituti,rupitur teftamctum prius fidii 
infti.quib.raod.tcfta.inhr.jr.j.fic crii riipitur pcr in- 
grcftum monafterijquod lofo filij-^cnofcif t.ftitori. 
Dequo dixi s.in vcrbo , EtfehoUs^kS^tfiabatmvtt- 
fp.Si auttcftator toIcs ingrcdi rcligioncfuii f-ccerit tc 
ftamentu , & fic de rcligionc profitcda cogitas,certd 
cQ tiic tcftari potucrit,& fic filiu potuit rrsctcrirc ira 
pune,vt plcne habuiftis in verbotT^^^MrrrAT.j. tale tc- 
ftin n6 infirmaf, vt ibi dixi. & tcncnt Panor. & FcH. 
in d.c.in pntia.Et ficut talc tcftamcntii non infirmat 
pcringrclTum rcligionis.pariter n6 confiimaf doncc 
tcftator profcirus n.nuraIitcrmoriatur,quo tcporc hf 
resinftitut'habcbitbona. quia nullibi rcpcriturhoc^ 
cafu mortcmciuiic habcrceundcm cftcftumquc ha- 
bct mors naturalis,& nifi in cafib* cxprefsis nunqua 
habeccundem efiR:dii.c.placuit.xvj.q.j.fccundum gl. 
in c.fufceptu.dercfcri.li.vj.quiibi fVquunturc6itcr 
doc.& pulchrc Alcx.in ij.par.c6f. cxl. inci. Vifo thc- 
158 matc.vbi iij.col.ctii concIudit,t pcr ingreflura rcli» 
gionis n6 finiri vfumfru&ii ingredictis,alias ingrdl* 
inonaftcrij cilct fibi nociuus:quod n6 cft diccdii, cii 

3U0 ad naturalia(fcilicet quo ad comedcdii & bibcn- 
um)n6 dicatur mortu^^ii-d folii quo ad ciuilia. Idco 
quadiu viuc t teftator prcf.-fius monaftcrium rcgct & 
gubcrnabit bona tcftatoris,& faciet f.iidus fuos , qui 
299pcr profcfsionc dcdicati vidctur: taico rj> fi talis tc- 
ftator habcrct libcros hfrcdci inftiiutos , petcrc non 
poflct hcrcditatc,im6 ncc Ic^tima patrc viuctc,fccii- 
dum Pi.& doc.c6itcr in c.cum rcimns.dc rcgu. quos 
finalitcr fcquitur Fcli.in d. c. in pnua.antcpe.col.vbi 
rndct ad tcx. qul c6trariura diccrc vidcbaf in d. c. cii 
fcimus. QtJta ibi patcr tcftator crat mortu' naturali- 
ter,cum filius lcgitimi petcbat , vt dicit vidilTc in in- 
tcgra.Et nthilomin* pro hac opinionc adducit tcx.v- 
nicii hoc formalitcr dccidcntc iuncta gl.tn c. j. xviij. 
q.j.vbi monach' fadus epifcopus dcbct vcdicarc h^- 
reditatc patris^qu^ n6 crit monaftcrij fcd epifcopat'. 
quod n6 cftct^fi lcgicima fuiftct dcbita viuctc patrcili 
co poft ingrciTii & profcftronc , im6 ptincret oiona- 

ftcrtoi 
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fterio.a quo fuittcflatorincpircoputrannatas.& ibi 
gto.dicittfp iuj furccdcdi no coprtit.nifi poft monc 
profcfsi tc!litori$,& <j> fpc$ monalUrij cuancfcit, cx 
quo monachu$ dcfinit effc Hlius monadciij. bcnc 
polTcnt tn libcri tcflatoris poft profjfsionc patris pe- 
tcrcalimcta a monadi-rio dc bonis patcrnis fibi dc- 
ccrni patrc Tiucte fcciidu Pau.in Autli.fi qua mulier. 
C.dc lac.fan.ccct.imb dicit,cj> poflct pctcrc cena bo- 
na dc hrrcdiutc patris fibi afsipnari , dc quibus pof- 
fint fuBicicntcr ali,quz mortuopatrc rctincbunt pro 
Legicima:& rcfiduu rcltitucnt hzrcdi inftituto , .tut 
monaftcrioifi patcr iinchircde tcftamctario dcccf- 
fcrit.Et fic dida bonoru afsignatio no ed iuris fcd fa 
A\ in filios no transfcrcns dominiu.Ex quo darc dc- 
m6flrat,i^ fi hzri s inl^tutus in tcAamcto talis,priu$ 
dcccdcret,qua tedator profcflus,tunc hzrcditas per- 
tincrct monaftcrio corructc tcflamcto proptcr dcfc- 

300 du Iizrcdis prg mortui. t Pita ctiam qubd tcftator 
monaAeriu ingrcflustquadiu viuit reuocarcpoterit 
tcllaBicntu limplicitcr, acfi in fcculorcmafilTcttquia 
voliitas fua rcmufit ambulatoria vfquc ad monc iux- 
ta ca qug plenc hibuiflis in vcrbo,Tr/2«4vim«.ij.£t fi 
tcflamcntii reuocctbona pcrpetub rcmancbut mona 
ftcrio,ac fi tcftamentu nuqua fccilTct. Auth. inprcfsi. 
Cdc racr.fan.cccl. Sed rcuocarc ipfum non poflct in 
prziudiciii monafterij,aIiu hzrcdc cxtrancu inftituc 
do,cu pcr profcfsionc ius tcftidi pcrdidcrit.vt d.Au- 
thcn.ingrefsi.^Na duiiorc feruitutcafHcit quafenius. 

joi liiij.dift.mulios. Idco tcllari non potcft. tQuinimo 
CofuLtudo aut papa cu habilitarenu poflct ad tcftan- 
dum poftqu« cft profdrus,fecudu B3l.ind.Auth. in- 
grcfsi. & plcneHcnri.in c.fi quisfanc.dcpecu.clcri- 
coru.Etia fi cflctcpircopuscftc<ftusfccundugl.inc.i. 
s.eo.pofito,quod fortius cft,(j; cflet cardinaliS)Cu 
ptcrhoc no iibcrctur a fubftatialibusrcgulgqu^fut, 
paupcrtas & ob:-dicnci3,fccundu Bal.in Auih. liccn- 
tia.C.dc cpif. & cle. fccus fi (fficcrctur papa fccundii 
PhiLFra.fupcr omncs do.in rub.eo.tlt.li. vj.vcr.xx v j. 
& vltimoprohibcturccftari &c. Vidcatis glof.in ca. 
quia tua. xij. qo. j.& xviij.q. j.c. ). in ii. & Imo.in I.fi 
quis mihi bona.^ .fcruus.jT.de acqui. hirc. Dc his vi- 
dctc Bir.inl.Statius.^. Cornclio.fi'. dciurcfif& in I. 
cu pater./.hzrcditatc.ftUlc lcg.ij.& feotit idc Bar. in 
I.intcrdicit.fT.dc c6di.& demoft. & in difta Authcn. 
i\ qua mulicr.Panor.& dod. in di&o.c.in przfcntia. 
Etn«cver3> vbi tcftatorpoft tcftamcntu profitctur 

joircligionc bonorum capaccm,vt didum cft. tSi vcro 
protitctur rcligionc omnino bonorumtamincom- 
inuni quam in paniculari incapacem,tunc quia tefta- 
tor quo a J bona ccfctur omnino mortuus:puta,quia 
profdlus cft rcgula bcati Francifci , & ciTcdus fraccr 
minor.pcr talc morte ciuile tcftamcntu prius fadum 
irreuocabilitcr cofirmatur.adco cj' incontincti hzrc- 
dcs fcripti hzrcditatc adirc potcrut: & idc fjccrc po- 
tcriit harrcdcs ab intcftato.fi prof.lTus finc tcftamcto 
dcccfTwrit,fccundum Sili.in d. Auih. fi qua mulicr. in 
fi.Nam cu talis tcftator no pofbittcftimcntu rcuoca- 
re in fauorc conucntus , qui cft omnino incapax,ncc 
pofsit c5ucntu$ ncc religio fucccdcre hzrcdcfcripto 
primorruo,ficut pofll t.vbi rdigio cflct capax bono- 
ru in c6muni,vt s.vidiftis, ccne fiuftra cxpcdaretur 
mors naturalis ipfiustcftatoris. Et fic eo ipfo <j. ipfc 
tcftator cft profclfus, tcftamctu cft irrcuocabiliter co 
firmatum. Circa quod vidcacisqui dixi fupcr vcrbo, 
/neodcttfi*meme relsn^tiens.'). in ix. limi. Scd quid dc 
profcfsis ordincmbcari Doininicifeu przdicatoru: 
videatis Fcli.latifsimc & ao min* notabilitcrloqut- 



tem in dx.ln przfcntia.rxv.col.verfi.rcptimoqafro, 
vidimus fupra,cu tribuscolumnis fcquctiHu$.VDictii 
dccidit dc carmcliti$,& cxrcns mcdicantib'.Dc quo 
latc per Bal.in didla Auth. fi quj mulicr.ln ifto am^ 
rcgno Francif.quancunq; rcligionc quis profitcatut 
habcturpro mortuo. dc quopLncdixi fupcrvcrt>o, 
EtvxeremnominetyfdeUfidmJin j jrti.fucccfsionu ib 
jojintclbco. tSccunda mors ciuilis dicitur ncccITirii, 

3uz no voluntaricfufcipitur,fcJ nccciT3ri6,vcIpiu. 
icc in inuitu inducitur in pceni criminis pcrpctrati 
& talis mors ciuilis cft.pcx qua libcrtas pi rditur , vc- 
luu fi quis ab hoftibus capiatur,qui fcruus hoftiu cft 
citur nec tcftari poteft , quia feniitutc morti naturali 
c6paramus.I.feruitutc.<T.dc rcgu.iur.Ka quod attintt 
ad iu(ciuilc,fcrui pro nihiloc6put3niur.I.quodatti- 
na.illoco.ritu. Quibus & quicismodiscfHciturquii 
fcruu$,vt tcftamcd faftionc pcrdat, vidcaus infKt.dc 
304 iure pcrfo.pcr totuin. tOr teftamcri fa<ftio eft afius 
iurisciuilis : quod quiliicrintclligaturplcnchabui- 
505 ftis s.tcftamcntii j. t Idc in deportatis pcr fcntrnri 
iudicistcj paritcrteftari n6 poflunt-I.cius.^. finJLco. 
Quia licct nomoriaturnaturalitcr , tn ciuiliter mor- 
tuifunt,tnnquilibcrtatc& ciuilitatcamifsis. dcquo 
506 plcnc ibi.& in l.j.C.de hzrc.infti. t Dcbannitis au- 
tcm & cxulibus dcbctis fcirc.cj, mulriplex eft exilium, 
fcilicetvoliitariu & fummcmcritoriu,acc6fc-qucttr 



fc-qu 

laudabilc^quod mulri aflumpfcrunt pro Dco & Chri 
fto ciu$,fcin crcmii transfcr<:tes,prout dcIoanncBa 
prifta Icgic Luc.j.in fi.& dc Paulo primocrcmita , & 
pluribusaliis.AJiud cftcxilium,aiam volucarium & 
laudabilc virtutis amorr.dc quo in Authcn.habia.C. 
ncfiliuspro patrc.quod voliicaric fubcuncfcholares, 
qui pro 3cquir<Ida fcicnrif maq^arica dc ciuibus fiuet 
exulc$. Etdcquocxilio pulchrc meminit barbatus 
illc Hicro.in epiftolaad Paulinu.Lcgimu$,inquit,in 
vetcribushiftorii$,quofdiIuftralVcprouincias,nouo$ 
adiilVepopuIos, maria tranfiflc: vtcosquo$cxlibris 
nou^^rit.cora quoq; vidcrct.Sic Pytliagoras Mcphiti 
cos vatcs: fic Plato Acgyptu & Architam Tcrainii, 
ca.mqueora Italiz,qu{qu6da magna Grjcia diccb» 
tur,Iaboriofifsimc pcragrauit: vt cj. Athcnis magiftcr 
crat & potcs, ficrct percgrinus atq; difcipulus, malcs 
alicna vcrccundc difccrc,quifua impudccer ingcrcre 
&c. Et fi dc talibus cxulibus loquamur , ccitc tcftari 
pottrut,& cztcro$ a(ftuslcgitimosficcrc,cubanniti 
no ccfcitur,im6 pro przfcnribus reputatur.c.Iicctde 
J07 pr9bc.& plcnc in c.cii cx co,dceIcc.lib. vj.tEt Wxc 
duocxiliafummclaudabilia fubirevoluit idcm illc 
Hicr.cognita ftioru monachoru vefania^poftquaad 
Gregoriu Naziazcnu Coftantinopoliranz vrbiscpi 
fcopu pcrucnitjiquofacrjslitcr.isdidiicit, vbiquz 
pro Chrifto& ccclcfi j vrilitatc fuftinueritipfeincpi 
ftola ad EuftcKhiu narrat diccs: quorics in cremoco 
ftitutus,&in illa vaftafoliiudinc,<]uzcxuft3 folisar- 
donbus horridii monachisprzftat habitaculu,punui 
mc Romanisdi-liciisinfereirc, horrcbit facco mebra 
dcformia,fqualida cutis ficii xthiopicc carnis adduxe 
rat:quotidie lachrymz,quoridic gcmi'tus.Et fi qii rc- 
pugnanccm fomn* immincs opprcfsilTct,nuda hurao 
vixofla hjrctia collidcbitur. Dccibis&potutacco: 
cum ctiam liguctcs aqua frigida vtantur, & coaftum 
aliquid accepifle luxuiia fit. & dum fccrpionu titum 
eflcm focius & fcrarum,fzpc chorcis intcrcri puclia- 
njm,& in frigido corporc & carnc przmortua libidi 
numinccndiapullulabant. lcac; continuo flcba,& 
rcpugnaccm carncm hcbdomadarum incdia fubigc- 
bam.Dicm crcbro coniunxi cii nodcmcc prius a pe- 
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ftoriscc^rabaiti vcrV^ttibusjCjuj a domino tranquUli 
tjsrcddictur. IpGm i^uotjue ccllulain intam quali 
cogiucionu cGrcicncia pcrtin»cfccbamj& mihi irotus 
folus dc-fcrta p< nctraham , & vt mihi tcftis cft donii- 
nus , pofl multas lachrimas nonnunqul vidcbar in- 
tcrdTcagminib* angcloru. Pcr quadricnniii ipitur i- 
bidc pocnitcntia fic pcrada ad Bctiilcht oppidu rc- 
ineauit,vbi quafi domcfticu animal apud pra:fopc do 
ihini fcfc obtulit pcrmanfuriuBibliothcca autc foam 
qua fum no (hidio fibi codidcrat claufam ahifquc li- 
bros itLTu rclcgi;i,dic iciunus duccbat ad vcfpcrfiic. 

JoSf AliuJ cft cxiliu nccclfariuA hocduplicitcr.Primo 
proptcr vtilititc exulis,vt quisfupatpcrfccutionc ali 
cuius t|^ranni>quo cxilio durantc cxulcs nihil perdur. 
l.dcccrnimus.C.dc facr0fan.ccclc.Qu9t'" cnim quis 
particulari odio fui pcrfcquicur , fdjjKndu cll cx do- 
driiia Chriftij.Matth.x. Ciim autcm perfcquctur vos 
ih ciuitatc ifla,fugitc in aliam. Idcm fipciiccutiocf- 
fergcncralis& cx fjf^a non fcqucrctur deftruAioiu- 
ftitix &: boni publici, fccundum Lyram ibi,& habc- 
tur in c.nifi cum pridcm. dc renu. Scund6 indicitur 
rxilium ncceirariumalicui , ita ip neccfle l,aVt rccc- 
dcrc,non proptcr fui dcli6tum aut vitium,fcd potius 
proptcr virtutem & gloriafuamivt dc ArjtHdc,Thr- 
niiIlocIe,& ploribu$alii$rc£.ti Valcr. libr.v.titu. dc 
in^^Taiis. locjucndodc Athcnicnfium ingratitudinc. 

joptQuo j cxiliumortracifmus.exollracifmus vcl oftra 
cusAthenis olim vocabitur, procedcns ex inuidia 
quz virtutcm fc^uitur : quia viriutis comcs inuidia 
eft:quafi talc cxilium Gi quacdam inuidi; confolatio, 
ne pciora contra virtuofum mathinctur:vcl ficbat vt 
potcftatis cflict & glorix modcratio, nc cx gloria vir- jio 
tutis nimis crcfccrct potcntia , & vcrtcrctnr in abufii 
in dctrimcmu aliorura, ficut vitis G non putaretur & 
ramis minucretur , raccmos vcrtcrct in Iibrufcasin 
dctrimcntum cuhoris. Dc quo oftracifmo eiufque 
forma , & quis fuit principium & finis cx Plutarcho 
dc y ita Ariiudis quoque habctur in hxc vcrba: Ciui- 
tasjviftoria iamiiifolcnsfa&a atque maximarum rc- 
nim auida igrc fcrcbat cum quofdam authoritatc &' jti 
gloria antcire c^cros audirct:itaquc poftqua frequcs 
vndiquc in vrbcm coucnii Ariflidc oAraco in exiliu, 
no affcdati rcgni fufpicione, cu nihil fibi mali faClu 
ncc a fc virum cognitu clTc , fcd plorix- illius inuidia 
rdcgant. Non cnim oftracifmus improbitatis cafti- 
gatro crat,fcd honcftiorc voce clationis ac grauioris 
potcftatis modcratio,& pcenadiccbatur. Erat fiqui- 
dcm humani liuori$ confolatio. qux cum haud into- 
lcrabiliscflct, mocrorcm ac dolorc qucm cuiufpiam 
ampIitudopepctilTct,fui$ cx fiiiibu$dcccm annis dc- 
tcrminarct. (& forraa crat ) Oftraci viritim in confi- 
lio dabantur , &: in cis quifquc quc cx ciuibus vrbc cc 
dcic vcllcnt litcri$ indicabant, qucm poftci in vnum 
fori locum cacclli$ circunfcptii dcfcrcbat. Magiftra- 
tus vcr6quibu$ncgoriu dabatur,primumquidc vni- 
ucrfo$ fimul rccenfchpmt.qui nifi fex milium numcru 
cxccfsilTent, riihil cofcftum clTct. Poftci vniufcuiuf- 
quc calculisfcpofiusciiquc pluribusfcntctii$d.ina- 

. tii cognofcerct,decc annos cxtorre forc declarabant: 
ea umcn cuditlonc.vt fru Aus fuos capcre libcru fibi 
rclinquerttur.Dc hac aut rcIcgationc,inquit, Plutar- 
ch' vbi fupra, Quis dubltat co$ qui vcl ploria Tclgc- 
neris nobilitatc vel doqucntia , maximc pracftarcnt, 
oftraco,id cfthuiufccmodicxilio qua primuciedos 
cfftPHoc unquam purgandx ciuitads mcdicamcnto 
ad coftitutu tcmpus vu populus confucucrai , atquc 
illum «jui fupra rcliquos cittcsycl gloriavcldiuiiiis 



vcl potetiacxcellcrc^ ita vt fu/pcAusin ciuitacatcha 
bcrctur in dcccnnium cxtra ciuitatc rclcgabat. Qup 
numcro Damon Pcridiscccptor eft:quicuro ptus la- 
pcrc viderctur qu.i oportcrct,hunc in modu vrbccxa 
duscft.EtHipcrboiusvir nO cx potrntia fonitusiu- 
d(tciam,fcd ob impudcntifsima aud.iciim faiftuspo- 
tcns,propter cam qua in republica gloria nadtuscftt 
ciuitatem vniuerfam ignominia afticiens oftracifmo 
damnatus cft: qui fcilicct oft^racifmus quum viris pri 
matibus cftc folcbat potcftati$ modcraiio,huic ftagi- 
riofo fuit impuden$ vltioi& fic finis peroftracifmum 
puniendiqucquam faduseft, & ncmofcilicct virtuo 
fuspoft ipfum fcilicct criminofum tali pcena damna- 
tat. Hxcille. £tliccttaIiaezilia|ioneftacn'cnt, ncc 
tcftamcntu fa(5tum inficerct, & minus ficdum impe- 
dircnt,tamc illacofiitatValc. vbi fupra in fi.& inue- 
hit contra cos qui adco iiigrati cxtiterut, vt in virtuo» 
fos fxuire no dubitarint: quos in primis Athenicfes» 
Tclut ingrarifsimos damnados cfft.- dicit,cu vbiq; gra 
uis & intolcrabilior coru dicatur incratitudo, Q> ciui 
tasillabonaru atriQ matcrcrat. Quid abcft, inquit> 

?ioin publica dcmcnria fit ^-ftimindjifummo confen- 
u maximas virtutes,quafi grauifsima delida punire, 
bcncficiaqueiniuiiis rcpcder< ?quod cQ vbiq; tu pr^ 
cipuc Athonis intotcrabile vidcridpbct , in qua vrbc 
aducrfus ingrato^ adtio cuftitUta cft,& rc6tc,quia da 
di & accipicndi bcncficij c6mcrciu« finc qUo vix vita 
hominis c6ftat,tolIit & pcrdit quifquis bcnc mcrito 
parc rcfcrTcgratiJ negligit. Quata cnjm rcprchcfio- 
nc fupplc Athcnicn.mcrctur,quicu xquiAima iura, 
fcd iniquifsima haberent ingcnia, moribus fui$quam 
lcgibus vri malucrfu?&c.t Aliud cft cxiliu feu banni- 
mcntu damnabilc & fordidu , quod inducit proptcr 
dcliiftum.l.Papinianus exuli.tf. dc minoribus.& in f. 
fianfti.^e hxred.inftL £t dc tali bannito dicit Bar.in 
d«l.cius.c])ndpotcfttellari.Citm prodigo xquiparc- 
turquicuquedclinqucns,& fic intcftabilis.infti.qui- 
bus non cft pcrmif.faccrc tcftamcntii.i^. item prodi- 
gus. nam vt degatcr dicit Bal.fupra in prooemio, fu- 
pcr vcrbo,prodiga. tTtiplcx e(i prodipalitas.Prima 
cft rcrum,in qua prouidctur pcr intcrdidiionc admi- 
niftrationis.Secundacft motu, in qua occurritur pcf 
fcueritatcm punirionis, vt s. plcnc vidiftis.Tenia cft 
prodtgalius famx,in qua prouidcturpcr fubcra^io- 
nem bonorum & honcftorum virorum , prout hxc 
omnia per uia iura probant .I.is qui bonis.n.dc verb. 
obli.& I.1icitario.aIias incip. locatio.^. quod illicicx. 
flf.dc pubLac in l.quos prolubct.fF.de polluIa.Ncc im 
mcrito bannitus proptcrdclidum teftari non poteft, 
ncc talis mors ciuilis tcftamentum antea factum con^ 
firmac:cum reddateum intcftabilcm : vt ctiaro tefta- 
ri no pofsitifcilicet fccundu iura & ftatuu «ppria ci- 
uintis,aut tcrrx de qua fiiit banitus : & ad qua rcdire 
non poteft in vita ncc poft mortc,vt ibi fepcliatur.fc 
cundum Bar.iu l.ij.lT.de cadauc. punitorfi. Scd tcda- 
mcnti fadionem nd pcrdit de iure c6muni:idco fi in 
illaciuitatc dequabannid fuerunt,vigcretftatutum 
autconfuctudo,Cf quistcftari pollctcum duobuste- 
ilibu$,prout eft in nofb'aciuitatcToIofx,& hic Ca- 
turci,talcm facultatcm teftandi perdut:fed tcftari po 
tcrunt fccundu iu$ c6munc adhibita iuri$ communis 
falenniutc. Dc quo plcn^ per cundc Bart. in quada 
pcr ipfum difpunta quxftionc incipictc, Lucanx ci- 
uitads fbtuto. & in 1. amifsionc.^ .^ui dcficiut. tf. de 
cap.dimi. vbi dicit , qualitcr hoc intclligitur. vidca- 
tisqux plenccircahocdixifupcrvcrbo, /ff«M^r«- 
fimtmt nliftjnm. j.xvij.limi. Hodie vcro cx gcnc- 
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rall huius re^ni fonructudinc non cft duhium bani- 
to$ crtcintcftabil-*s:dummo<lo fiicrintpcrpctuo ban 
(licitcum talebannumimportat,vir*pc dixi, conBr- 
cattoncm bonoru,& tta dicic fcniari MafucruSititu- 
lodcobltgationi.& rcnuntiacio.^. j.circa Bncm ibi, 
idcm in bannito.& itcm aliqui coniiapj. & clarius 
in titulo dc poems.jr.in cafib*. quod inccIlig:iti$,pro- 
ut dixi fuper verbo./M udtmti^MHttto rtlirttfMtnj.yin 
dida xi j.limita.& Bald. in dida Lcius. i cui. tDc 
infimibus vidi farpe dubitari ,an pcrdantteflamcnti 
fj^ione,ita Cf corum tcdamcnu morte naturali no 
confirmentur,quari Gntmorteciuiti,rcilicet pcrinfa- 
miam irritata,& vidcturcp perinfamiam pcrdant te- 
Aamcnci fiftioncm, quia infamibusintcrdictifunta- 
ftus legitimi.c. fi.de rcg.iur.lib.vi.& l.ij. C. de digni- 
tatibus.lib.xi j vbi efl bona glo.quacuor poncs cafus, 
inquibusctiam infamiafadti rcpclltt quemaba(fti- 
bus.M c-lius enim eifct alicui mori , qua dnlcifsimum 
famx honorcm pcrdere,vtitadiccrc Ludouicusgrof 
fus Francorii rex Parifios rcpetcns folitus crat. Pul- 
chrius,inquit,clfet crudeli mottc fi honcHa cflct, oc- 
cumbcrc,qua cumdcdecore vita perducere,vtIib.Tj. 
Gaguinusrcfcrt.& Sallu.in Cadlinario: Emori per 
virtutcm prznar, qui vitamiferaatq; inhoneAa pcr 
dcdecus amincrc.Nam vt idc ait in Iugurchino:nihil 
mccucrc quisdcbct,nifi turpc fama. iuxta illud Apo- 
iloli j.ad Corin^ii.Expcdit mihi,inquicmagismori, 
qui vcquisgloriamiid cft famam meam euacucc.Vn- 
dc luucna.-^rauifiimc & fandifsimc dixit^Summum 
crcdc ncphas anima praeferre pudori, Ec propter viti 
viucndi perdcrecaufa$.Cauf«3Utc viucdi funcvtfa- 
([tciulfe& honcftc opcrcmur qui Dfo & homini 
grata funt:per quz fama illxfa retinct,quar vitx prac- 
fcrendacft. Vndcvbifcntcniiafirri poccft cx pluri- 
bus caufit,quaru aliquz infamant, & aliqua; no: lata 
fimplicitcr fcntentia no exptimcdo aliquam caufam, 
prsfumicur in dubio laca ex leuiori ciufa & minus 
in^^imantCjVC Jicir glof.lingi). in l.hoc cnim.fF.dc cx 



ciodeliquirtct, ei interdicerctur adminiflratio fecun- 
dum Bar.in d.^.in qua:ftionibus.& loan. Fab.in f.Q, 
quisautc.iniH.de fufpe.tut. Ob quod in c.ij.deparg. 
cano.diciiur,Qr qui fua fama ncgligit , vidctur ncgli- 
gcre vita.Imo aliascrudclis fibiipli clTe viLicri.tur.c. 
nolo.xij.q.j.vbi habetur,t^ crudclis didtur, qui fuain 
fama ncgligit. qux ftxundumglo.inc. veram. deco- 
habi.clcri.& mulie. aliud non clt.qua illxfx digniu 
tis flatus Icgibus & moribus comprobatus, vt l.pen. 
ff.de vatiis & cxiraor.cog.in prin.vndcnon Hnccau 
fa diccbat Eccl.vi j.c.cj» mclius eft nomc bonu,quatn 
vn|;uenta prctiofa.& Bal.in I.j.C. dec5fef.Fama,in. 
quicbona qua multi populi am.ant , cft chcfiurus ho- 
minisinxfUmabllis, &iocudu$,& (icucliliu dicfua- 
uitacc odori$.& in l.ingcniii.ij.col.flF.defb.ho. dicit, 
f}> fama eft pars ftacus noftri magna.I. cognitionu.f . 
j.ff.dc variis & excraor.cog. Ec lic no minor cft amif 
iio famz,qua oculorum,iuxia illud Prouerb.xv. Lux 
oculorri Ixtificatantma , fama bona impinguat olfa: 
imo maior cft famx perditio , qua pcrditiooculorij, 
quod nobispatcDcercradit doffrina Chrifti Matth. 
xviij.prxcipicn$,Q> fi oculus fcadalizctte, fcilicettra 
hcndo tcad deliftum quo bona fami perditur, eruas 
cu & proiice abs tc. & Tullius in oratorc derefpofis 
arufpicum. Mifcrior,inquit,es cum in omnc fraudem 
oculis capcri$,qua fi omnino oculos no habueris.Nc 
pe illi fraudac & fraudacur. Quod coiidcras quxdam 
monialis virgo,cuiu$ dulci afpcdu cor rcgis capcum 
fucracita vc rex ipfc ca lluprarc cocluliflrt: poftqua 
hoc rcfciuit,ne diffamarecur,oculo$proprios ipfa fi- 
bimcc cruicquos pro munerc ad rcgcm mi <ic: & hoc 
modo iimam fcruauicParitcr itfcrc Tcrculia.cj. De- 
mocritus Philofophusoculos fibi cruit,ea rj» mulic- 
rcs llne cocupifccti.i no valrbat afpiccrc. A-d quod fa 
cit illud Ouid.ij.trifliu. Hcu mihi cur vidi^ciu^noxia 
lumina flexi?Peccacumq; oculoseft habuilTc meu.Ac 
St neca dc rcmediisinfortuito.Tncclligcdu,inquit,eft 
parccdfe innocetix cxcitacc.Oculi cnim funtirrita- 



cuf 1 tuto.Eleuet igitur qMifv.i; prxmia virtuti$,cu ani ji5 meta vitiorii, duccTq; fcelcrum. tOb quod Valcrnit 
maducrt3t fortcs viro$ frliciu$ fepcliri , quam viuere lib.iiij.tit.de vcrccundia.aliud cxcmplum ponicg> fi 



m ignauos.dicit Valc.lib.v.cicu.de gracis.tCum ca fci- 
licctqloria fcu fama euacuata foliu$ Dci fit eam refti 
tucrc,dicicg!o*".in c.cx tuarum.de purga.cano.Iicct c- 
nim pofsit princcpsoffcdum infamixtollere, qui ell 
dc iure policiuo& no naturali, no tamc infamia tol- 
lcrc poccft.fecundu Bald.in I.Cafsiu$.iiij.co!um.ff.dc 
fcna.quia infimia fadi qux remancccft irrc-mjdiabi- 
lis , iuxca illud G.lafij papx diccncis : quaquam ani- 
mas perpocniccntiam faluare pofsimus, infamia ta- 
mcn abolcrc non poflumus: fcilcicc illam infamia de 
Cifto apud bonos & gnues reftancc , vc clarc decidit 
Tho.infccunda fccundr.quxftio.lxviij.arri.iiij. quia 
nobenc dctcrgi fordidi fima valccetiam ptrbaptif- 
mu.de quo vidcatis glof.fuper vcibo, pcccauitrin ca. 

}i4'i qiii^J.j.qo.vij. t Nam infamia cft fimili$ morti , fe- 
cundu Hug.vt rcfcrt Bart.in l.traligerc. C. do tranfa. 
cuminfim^smonuorii locohabeantur.l.j.jf.quidam 
filiu.ff.dc bo.pof.cotra tab. VnJcgl.in l.nec timore. 
ft.qiiodmctuscau.dicit rimorc iiifamix iuftumcau- 
farc metu.& eft tcx.in I.ifti quidem.^ .penul.eod. rit. 

JI5 & Panor.in c.olim.la iij.dc rcfti.fpo.iij.col. t Vnde 
licetaccufatusdedcliftoextrafuum officium comif- 



in Chriftiano adolcfcctc inucnirctur.vna omniu vo- 
ce plus qua prxcedcs laudaret , cu Tufcus effet ado- 
lefccs de quo loquicur,Spurina vocatus.Hctrurix ci- 
uicaris otiudus , qui antcquam Tufci clfcnt Romana 
ciuicaccdonaci , Spurina prxftantis formx adolefccs 
matronarujid eft nuptaru & virginum oculis iniidio 
fus crat:quia non finecupiJitatc afpici poifc vidcba- 
tur,canca cius formx venufta$, vc iam vxorcs & flliai 
habemibu$ fufpcftusadmodu tilct.Hic crgocu vidc 
rctfe caufain dfe plcruq; difsidij intier virum,& vxo- 
rc adeo molcftc tulit,vt ingrcffuscubiculu omnc vul 
tu$ onfq; decorc illatis vulnerib' cofuderic& fe cica 
tricibusafpcftu dcformem rcddidcrit. Maluit defor- 
mitatc fuxfanftitaiisfcn caftitatis dTc fidcm & tcfH- 
moniujquaformaalicnx libidinisirritamcntum. De 
hacfamaquantu Iitdili!;end3,& infamia tuitada,& 
fugicda,habetur in l.infimia.C.de dccurio.lib.x.quia 
ficut corput vmbra facit illuftrata a fole, fic fama efl 
vmbra opcru.Et bcatus cft qui pofsidetcam, Etcco- 
cra prozimus cft pcriculo,quc fama denigrat, in Au- 
thcn.quomodo oportcat epifcopos.in prin.colla.j.vt 
lingulariccr dicit Bal. in c.vcnics. Ic j.dc ccfli.& ahbi 



fo ptdcnceaccufacione,non ilc d inccrdiccnda ofHcij 517 dicic idc Bal.in c.j.dc renu. tcj, fama vnius boni viri 
.tdminiftratio. I. llbertus. i. in quxftionihus. flF. ad cft vmbragrarifsima,fubquamu!ciquicfcunc&qu« 
muni.cn inccrdicicur,vbi calc crimcn fcandalu gcne- mori no pocncc extingui.iuxca illud Scarij Thcbai- 
rarct propcer publica in&miam accufau. c. intcr foli- dos lib.vij. Itc,inquit,alacrcs vcftri nunqua moriea- 
citudincs. dc pui^a.cano. pcrindc & acfi in fuo offi- lur honorcsjdco lapictcr dicebat idcm BalJn c.j./.fi 
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318 quishomine.de pacetrncnda. t Quod pro faliudo 
lionorc & fjma cofcruand a, licitu cil adumcrc ducl- 
lum.Facit quod voiuit idc Bal.in l.in cadc.tf.cx qui- 
bus caufis maio.&' in c.j. dc proba. & tm. fmgularis 
in l.pronuti.itio.<(.j.tt.dc virbo lignif. & quod Iialic- 
tur in l.iulb.tt.dc maiiu.vindic. & in I. lulianus. tf. li 
qais omif. caufa tclla.& quod voluit Pct.dc Anchar. 
ia clemcn.j.dc homici. Imb non folum nodra intcr- 
cdfimampropriamfcruarc illzfim quitdiu viuimus, 
fed ctia poil mortc > adco cp li fama dcfundi lacdVa- 
tur,hxrcdes dc iniuria agcrc ponunt.l.j.if. & fifortc. 
tt.dc iniur. & intclligo dixifle dc fama > qux cl\ con- 
fcicntif cofcntanca & c6formis,prout fama cft vt di- 
xi illxfx dignitatis ftatus , vita & moribus coproba' 
tus, vt d.c.velha. Si autcm lama cflci confcicntiar rc- 
pugnans, vtqa malusrcputarctur bonusin popufo 
proptcr ligna boniutis, quz habctcxtrinfcca, vt ha- 
bcnt hypocritJr:tunc fama parum prodi fll-t.vbi con- 
fciciia vcritacis rcpugnartt,qui plus qua fama attcn- 

j;<) ditur apud Doim , qui cA cordium fcrutator. t Eil 
enim cdfcicntia animi motus (tbi ipfi pcrfuadcns , fic 
fcfcconccrncns,fccundum Bal.inc.nill cumpridcm. 
iiij.col.dc rcnuntia.& in c.].i. f.icramentum. dc con- 
fuctu.rcdti fcudi.idco dicit Bar.pcr illum tcx.ih Ixom 
quidam.$.quoddicitur.in ti.tf.de acquirc. hxrcdi.(j> 
vbi communis opinio cft dc aliquo (f pcndcat cx fa- 
mco, dcbw'o attendcrc fadtum mcum & vcritatc, 
non communcmopinioncm in bonovcl malo:fufti' 
cittj» ncfciammc malum. Vndc ftate flatuto loci, cp 
fyndicustcncaturomnia malcHcia dcnunti.uc ctiam 
dc fcipfo, licct &ma (it «pipfc dcliquit > no icntt jr fc 
dcniitiarc, G vcre fcit quia dcli&u od cumilit, lccun- 
dum Jiar.ibi , quia vt dicit Valcrius li.iij.tltu.dc (idu- 
cia fui. Omnis pfccita ar$ fortunje lcnocinio dcfccta 
iufta Rducia, id cftbona dc fe opinionc noncxuicur. 
Qu.imq; fcitfc laudcm mcriti, cam & fi ab a!ii$ non 
impctrat,domclHco tn acccptam iudicio rcfcrt: qua- 
ri(iicat>c{Fquilibetbonu$licctpcrfamaab aliis fibi 
mcrita non impetretjConfcquaturtniudiciodomclU 
co fcihcct conlcicmiar fux,ca rcfcrt in fuj gaudiu, & 
lititiam,&innoccntiam. Et hoc cftquod dicitur in 
orationc ad Csfatc ftncm dc republica circa li. ibi, 
fu.!$ cuiufq; animus cx cofcicntia fpcm pribct. Vidc 
ck-:^atia vcrba Bal.dc cofcicntia loqucnti.s,qux rcfert 
lafan in i .fcd illar quidc.infti.de actio.xxvj.colum. 
tt hoc cft quod n.^rrat Valerius M iximus lib. vij. ti- 
tu.dc (apicntcr dicti$& fadis. Socr.tt"mdixiirc con- 
fcictuiam plu$ qui fami attcndi dcb< rc. idcnt fcilicct 
Socratcs, cxpcdita & compcndi.iria via cos ad glor i 
pjrucnirc diccbat,q, id agcrent , viqualcs vi lcii vcl- 
lcnt,taUsctiaclVcnt. Qiia quidc prxdicacion. avuitc 
moncbat, vthoicsipfain potiiis vinutcm haurircnr, 
qui vmbra eius cofcftarct.hic iUc.Scd vt dicit Boe- 
tiu$li'-''.ij.dec6folaiionc.Kos niii ad popularesaurcs 
inancfq; rumorcs rcftc faccrc ncfcimus, adi 6 cj» rcli- 
fta cokieiia virtutifq; prxftitia dc alicnis fLrmucu- 
lislaudccaptamus.Hon'ietcm vita (i(ftiocft,& mo- 
rcsfuntim.ijj;incsabfq; vita.mox iJcodclctur& dc- 
cidut , & ncc imnHTito. quia vt habaur loannis xij. 
Dilcxcrutmagisplorii homiiiri,qua Dci. Obquod 
dicit apofto!' j.aJ Coiincii j. Ncmo vcftrum plorie- 
turin hominibus, id cft fccundii laudcshominu, fcd 
gloricf in Dco qui cft vcricas omniu. Pcr fimi cnim 
falli potcris.p cofcicntii Dco & vcritati cofon j nun 
quJ.Idco remoucndi cflc cxiftimationc hominil, cu 
dubia fcmper fit, & in partc vtranq; diuidatur. docc- 
bat Scacca ad Lucillu epiftola xxvj. Nam cofcicntia 
Tom. i. 



cuius & Dci vnii & idc cft cofiftoiiu, vix falli poccfl 
5:0 t Ct'i cofcicntia dicaturquali quzdam confonaniia 
animar ad Dctl cx cocordia fpiritus & voluntatis.fc- 
cuduBal.inc. mulicri.de iurciur.vn Origcncs dicir, 
y» cofcicntia tft fpiritus corrcftor & pcdagogus ani- 
mx fociatus. Ht lumit ibi fpiritus mentc f. u ratio- 
nc.£t fic cofctctia dicitur fpiricus,inquantu cft qaod 
damdif^amcnmcntisrquia ctii habituscft principiu 
adus , id^o nomc cufcicmiz atcribuitur aliqn primo 
habitui naturaliter, fcilicetfyndercfi , ficut Hicronjr. 
511 fupcrEzcchicl.Cofcicntiafyndcrcfim vtKat. t Ha- 
bct autc ortum confcicniia cx naturali iudicio ratio- 
ni$,quod dicit lcx intcllcSus & ab co cft deduda & 
dcriuaca,vtqu£damc6clulio.verbi gratia.Fit inani- 
mo vcl mcte hominis quali quidi fyllogifmus, cuius 
maiorcpmitcitfyndcrcfisdiccs: omncmalticlVc vi- 
tandum. Minorc vcrbhuius fyllogifmi alVumit ratio 
fupcrior,diccs adultcriu efl^c malu,quia a Dco prohi 
bitiim. Ratio vcro inliiordicitadultcriu cflc rnalu, 
quia vcl cft iniuftu vcl inhoncftu. £t tunc cofcientia 
infcrt coclufionc diccns ex fupraditftis : ergo adultc- 
riu eft vitandu.Propterca dicitur cofcicciaquali con 
cludcns fcictia, co (jp confcicntia ratione fupradido- 
rumwidclicctfyndcrefisrationis fuperioris& infcTio 
ris coclulionc infcrt fccundu 1 ho. in ij. fcntcntiaru. 
dift.xxiiij. Vnde confcicntia dicitur matcr noftra , dc 
qua loqucns prophcu Ofcz ij.Iudicatc,inquit, ma- 
trc vcftri, id cft confcicntii. Prztcrca dicitur facics 
animz,iuxta illud Matth.vj. Facicmtuam lau3,id efl 
cofcicntii maculis pcccatoru fu-dati. £t dicitur con- 
fcictia faciesratione diucrfilic3tioni$:quia (icut intcr 
tot homincs no eft darc duas facics omnimodo fimi- 
K s,quod cft mirii, ita ncc duascofciccinsomnino fi- 
milcs,id cft in omnibus idi? fcntictcs.SccQdo ratione 
dcnudationis: quia iicutfacicsniiquicoopcriturfpo 
fito (f cxccra omnia aliqn coopi :tiantur,ita cofcicn» 
tia coopcriri no potcft, q.a libri fum apcrti. Danicl. 
vij.Tcrtioratioe difpofitionis : quia (icut fccundti 

3uiscft,rf?igiat infacic,vcl coponit fjcic,coprchen- 
itur dc difpolitionc interiori , ita fccundii opcra co- 
uvrf-ttionis alicuiuscogoofcit de probitatc,vcl mali- 
tia,EccIcf.xix. Ab occurfu facici cognofcitur fcnfa- 
lus.Exquibusrcftat didiiBal.vcru,in d.c.mulicri.t]» 
c6f>.icntia dii icur quafi quzdi cofonantia animz ad 
Di u cx cocordia fpiricus & voluncatis, quz clarc eft 
aperca Dco, qucm nuUii latctfecrctu.ldco fcquenda 
c llpoiiusqui^a!laxrtputatio hominii. c.intcr vcr- 
ba.xj.q.iij. Ncc funt vcrz illz, Kgitimzquc virtutes^ 
fc d inancs vmbrg intcrpollataq; limulachra,qu3s am 
birio i xcitat , & rumor alit populiris ^ furgut acquc 
tnbi fci'ic,his furgcncib^ auc tabcfcctibus caufis , vndc 
funt onz , vt nihil mifcrius llt^qui pcdcrc a dcgcneri 
firiin'one,atq; plcbcia. Vfi apud Gallos vulgo dicit, 
DttMme gtrd dt U lotMngi dtsviLum. Quz lau$ vt 
pluiimuonccx c6uiuii$,qux popularibusminiftran- 
turad intcricu,& depaupcrationc conuiuantis,potiu$ 
quicofcicntiz fDztcftimoniii.iuxta illudquod dicit 
apoftolus ij. ad Corinthios j. Gloria noftra hxc cft, 
jszteltimoniumcofcicnti; noftrz.tlndc vidcm' a iudi- 
ciocofcicntix appcllarino pofVc:ciic6fcicntia,vtdi- 
xi,aliii no habeat lupcriorc pr.Ttcr Dci', fccundti gl. 
in vcr('i.rclinquat.inc.ftatutii. ^.allcflori-.dc rc^l.iip. 
lib.vjiatcor tn,c)7 (i appcllarctariudcxad quc. cx of- 
ficiorcpararctquod malc pcriudicc a quo fadiiaut 
taxata cj1ct,(ccundu glo.in vcrbo, oneramus. in clc- 
mcn.].deiurepatro.quod vcriiputo (\ apparcrctpar- 
te appcilante oimis giauaia BiiiVe. Quonii alias pro 
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mocrtco no rcccdlt Acorckniia iuJicis.vtd.JJ.afl-lTo- 
rt-m.fccundu Bal.in l.j.C.dc rcbus crcdit. pro quo t ft 
glo.no.in verli.an iurc.in l.ab cxccutorc.ft. dc appcl. 
Scd imb non rcccditur,niri in dcclarido confcit.niii 
fuam iuralV«,ita fibi iuftum & rciftu vi Jiricquo cnfu 
omnino ftari dcba eius fcictix,vt pulcbrc p^r A!cx. 
in l.dc pupiIIo.^.qui opus.vltima col. dc noui opi. lis 
nuntia.& latc dc fand^o Gcorgio fupcr rubr.dcapp. 
xv.ool.Si crgo no iuraucrit,& nimis grauauctit rtfor 
5'3 mabitur,vidixi.tConfcitntiacnim iudicispatontcr 
nimi$partcm|irai;iius nou prifumitur cflcncc pro- 
cc&ilfc Jc coiiftorio Dci,fcd poti* diaboli,cui' iniu 
ftitiafub vclaminecofcictix nocftintolcraJa,cu in- 
tcrdu fub fimulata quadifandit3tisfp..cic portct iu- 
dcx cnormitcr lidcrc partcm,didt tcxt.in clc.ad no- 
ftru.vcrf.Nonulla ctia alia.dc hxrc.ldco fub vmbra 
tali dormijdum non cft-Quia vt prarclare ait Cici.ro 
lib.j.ofticioru. Totiusiniultitix nulla capitalior cft, 
qui coru qui tii cu maiimc fjllit,id agfit vi boni vi- 
ri vidcaiiiur,quoru arquitas duplcx cft iniquitas, iux- 
taillud Bucolicorum: Vosquilcgitis florcs & humi 
nafcctia fruga, Fugitc 6 pucri,Ut<: t anguis in hcrba. 
Vndc Plin. ad Catulu. Magnitudo,inquit,animi ni- 
hil ad oftcntationc,fcd omnia ad cofcicntijm rcfcrt, 
rcdc fafti iiu cx populi fcrmonc mcrccdf ftd ex fa- 
&opc-iit:quia tcftcScncca,libr.j.dc cltmcntia.Ni.mo 
poi diu pcrfoni fcrrc fifta. citb cnim in natura fuam 
rccidunt quibus vcritas no fubcft.h.rc illc.Laudanti- 
bus tn iralccdii no cft,nec gratts agendu-.irafci ctni» 
ci qui coronam meocapiti ponit.hirfuti & rufticani 
ingcnij vi Jcri pot. A^crc vcrb gratias, fatcri quoque 
mc dignu tantis iaudibus cllc,& apcrtum inucrcciidi 
ac infanientisanimi fignu,cuiusinfoIctia: apud Dcu 
& fapicntifsimos viros ncc cft facilis vcnia , fod mq-, 
Icuisiii boiiis viris,qui ita l3uditur,intimxcofcictic 



mctur, vbi in tcftatorc cltcctus mortisno durjrct,pu. 
ta quia poft mortfm miraculosc rcfurrc.xit. quod ra- 
rb contingit.l.cx his.cuml.fcquenii.iundaglaff.dc 
lcgi.lictt cnim Dcus hoc pofsit miraculosc facci*, vt 
fadu tuiidc LazaroquatiiL'uanoiamfuctcntc,& fi- 
lioviduz extra ciuitatcm Naim. dcquibus habctor 
Ioan.\j.& Lucz vij. Ivt dc Pamphifo Phcrco ex ilU 
ciuitatc Grarcia: nato:qut Pljtofcribitintcrcos 001 
in acic cecidcrit dccc dicbus iacuiifctbiduc^que poft- 
quam indc fublai» rirct,impofitum ro^o rctiixidc, jc 
mira quxditt'po:c mortis vifa nansrtcvr lib.j.rcicit 
Valcriustitul.de mir3culi$.c.ciiij.Tamtn faccrc t^lia 
n 'j confucuit <lc Icgc c6muni,fcd (i hoc fai crct,tclla 
tore'mq; rcfufcitirct,ttlhmcntu quod mortc vidcba 
tor conrmatu,reuoc3raur,cHa li ad pias caufas tHVt 
faftum,fccundum Bar.in I.j-ii.j.q.qiiint.T.q.princ,C. 
dc fac.fan.t cdc.Et rtcupcrarct bona & vxorc,fi con 
iugatusfdcrat,aut bcncficia quxhabucr.n, ficlcricus 
cr3t,3rgu.c.(i b.nc(icia.c'epra:bcn.lib.vj. dcquoper 
glo.& Doftorcsjin d.I.cx l.is.& glof.in c.Iicitc.xxxij. 
q6.vij.qux vultmatrimoniummortc naturali dinol- 
ui,cum (1t qu.rdam fociLtasdinbluitur monc.l. cum 
duobus.^.idwm rcfpoiidit.ft.pio focio.Idcmdicit in 
prxlatura.Scd baptifmus non delctur monc, ncc ali- 
quid aliu J in quo conf. rtur grjtia vcl ordo.Vndc rc- 
fufcitatus non t-ft dc nouo baptizidus , ncc ordinan- 
dus.Et ratio cft,quiaprr baptifmfi crjpulaiurimmor 
talc, id cft anima, tmmortali Dco: (td pcr matrimo- 
niu coniungitur corpus viri mortale corpori muliais 
mortali,& (ic roluiturfoh morte.Vidcaiis BartoLiit 
l.nam ad ta.tV.dc Ic^i.& pltnius Bil.in l.iura cuditui 
oportct.cum K gibusfcqutntibus.co.titu. vbi Jicunt, 
q» rcfufciiat» bona recuperat, quafi a Deo rcftitun». 
prout faccrct condrmn.itus.Td mortcm (i pcrprinci- 
pem rcftitucrctur.l.j.& l.ri.C.dcfcntcn.paf.duiv.mo- 
do non flicrint antc rc-fufciiationcteftatorisalicnan. 



trcmor.quid igitur agcdu mtnte ita fufpcnfa? Ncquc 
tandc gratias accumulan Ju,ncquc vliima cofiifione c.quamuis. Jc- rcfcri.lib.vj.ficun Jum Bar. & Hal.vbi 
dt ficic Jum.Pcr qux omnia ad propofitil rcdcuJo vi jij ■:. t Ex quibus ft quitur.cp (i proptcr crimcji aJ mor- 
dcat,(j|> ficut occifus per ft-ntcntia ita & infimis cflct tem dJnatus & cxcciuatus cum confifcation« bono- 
intcftabilis.Sed cotrarium tv.-netur.cum infimis non rum,poftcai mort«isrcfufcitarctur,(icitti Dco mi- 
pcrdat libcrtatc ncc ciuitatc.ncc viti rorporalc, qux raculosc vitam rccupcrauir,nc ctiam ad bona coniiC- 
rcquiruntur ad pcrdcndfi tcftamcnti fa(itionc,vt d.l. fcati rcftitutus cenfiturfi non fuciintalicnata, qood 
ciusqui.rt:'.co,nifitfri.t talis infamia.qu.r hibtrct fc- eft notJicct rarb c<')tigciit.Et h.rcdt prima ttfi6ua- 
cu teltiJi inhabilitatc ficut vidiftis s.dc infamc pro- li pcrftdionc teftaincnti, qui mortc tcitatoris con- 
ptcr libcllu famofum dinato qui tcftari non pot, etii jjfi tin^it,vobi$ fcripta fufticiant. t Vcnio aJ fccundam 
antcqui dcdarctur infamis. Quia cu infamia fit pcc- ic-ftamcnti cffoctualcm pctfjiftioncm , qua.' cft qu3n- 
na qux irrogaturipfo iurcabfq; cxprcfla iudicis dc- 
clarati6c,p ca qux dicit Bar.in l.q, vltimo.ff . dc pcc. 
Nec dc fui natura cxpcftrt alii cxtrinfcc a cxccutio- 
nc poft ft-:certc irrogJta a iure ftatim infamia:i!Ic cft 
inteftabilis abfij; alia dcclaratione. pt r ta qux dicunt 
Imo.& Domi.inc.fclicis.de pocn.Iib.vj. quosin hoc 
rcftrt& fcquitur Fch.in c. RodoIp!uis.xxvij. coIu.dc 
rcfcri.vcrfic.Limita quartb,quod fccus efUt in poena 
jpfo iurc inftifta.qux alii cxpcctarct poft fc fadi cxc 
cutionc & hominisinini(Vriu,vt in c«jfifcationcbo- 
noru:qux licct aliqn incurratur ipfo iure,tn no licct 
apponcrc manu, nccbonaapprcbcndtreantc Jccla- 
rationc.c.cu (ccunJfi lcgcs.in (i.de hxic.libr.vj.Et (i- 
cut piit infamcs ttflari adiuc,fic aii habct tcftamc- 
ti faftioncm pnfsiuam:quia polfunt hartcJcs inftitui: 
ncc priuitur proptcrintamiictii patcrna hxrcdita- 
te,fccundu Bal.in d.l.Cafsias.iiij.col.fl^.dcfcnato.nifi 
in cafibus i iure cxprefsis.I.in arcnam.C.dc inofh.tc 
fta.Et tunc «ii requirit, 9 pcr patrem cxhxrcdt tur, 
JI4 vtibi. t Quartbprincipalilcr tallit rcgula noftra, (f 
teftamentura mortc tcflatoris irreuocabilitcr confir-- 



do teftamcntum ita ptrricitur , vt ad caufam intcftaii 
rcdigi non pofiit.quod contingitaJita hxreditateex 
icftamcnto p^ r h.Trcdcm inflitutumJ. fi alicnum. 
in cxtrancis.rt\Jc hxrcdi.inftit.& l.quandiu.rtldeac- 
quir.hxrcdit.Nam ficxit pcr mortcm tcftatoris tefU- 
mcntu ita pcrficirur,vt rtuocari non pofiit.prout vi- 
diftis s.lic pcraJitionc hxrt ditatis.qux lit p h.rrcd£ 
teftamctum illud irreuocabilc fuum plcnum fortirur 
ertc6tii,vt nuquam rcdigi pofsit ad caufam intcftati, 
poftquam ex tc(famcnto a Jita cJf ha:rc-ditat:cum rc- 
gulam habcamuSjQf qua Jiu locus cft fucccfsioni feo 
fucccditurcx teftamcnto, & fic fecunduin volunta- 
tcmtcftatoriscsprc-flam.ccfl^at fuccefsio ab intt fta- 
to,qux proucnit foliim cx tacita mcnte dcfunifti: qui 
poltquitcftamentfi nuftcit',pr.ifumitur voluiflcha- 
bc-ro h.rrcdc5 fuos proximiorts confanguinros.Qui- 
quidcm hxrcJcs adita hxreJitatc fiunt domini & vc 
ri h.trcdc$, prout hirrcsdiciturab htro,quod eft do- 
minus,fccundum gIo.in(fitut.de hxrcdum qualita.& 
ditfcrcn.in fin. Jiccntem '1 heutonicos Jicerc Hcr, id 
cft domincrfict. Lym princ.S\.fi ccrt.pcu.Vndc adi- 

ta hxrc- 
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uharreditatc no dicitur amplius hrrcditas/cd patri- aliquoicft ncccflaria ad prtcndam donationcm cau- 
moniumcfricithircdij.&confunditurcubonis hx- fa mortis.dequopcrBal.inl.camqaam.v.q.C.dc fi- 
rcdis.vt fitcu priorib* bonis vnu pitrimoniu.l.j.if.vc3jo dcicommif.t Vcruntamcn antequam hxrcs in tclla' 
tcrcs.ff.dc acqui. poflcf.Et antcaditioncm hircsnul mcntoinftitutusadircpofsit hirediutcr 
lomodo rcprafcntatdcfundu : fcd ipfa hzrcditas cu 
reprzfcntat «quadiu cft in adcundo tanqua pcrfona 
fifta.I.ha:rcditas.ff.dcacqui.rcrii domi.Poftqua vcro 
cftaditatalisrcprcfcntatiotranifcTtur in vni pcrfo- 
na,fctlica hxredis,vt vna & eadcm cc/eatur ellc pcr- 
rona cu dcfiindo, in Auth.dc iurciur.a morien. prx- 
fti.f .j.ita <j> cclTat iila prima rcprxfcntatio, q ficta di 
cieur iacentc hxreditate introduda, no iure naturali 
autgcntiu, fcdiureciuiliRomanoru. 1. Icge obucni- 
rc.ff.dc verbo. figni- licct cnim iurc gcntiu introdu- 
ftumfuiflct altcru altcri fuccedcrc , nu tn fundat in- 



pofsit hxrediutcm » plura re- 
quiruntur, quorum aliqua coccmunt pcrfonam he- 
redis,& quxdi vcrfanFcirca alias qualitatcs, qux in- 
tcrucnirc dcbcnt, Primo enim rcquiritur , rp hxrcs fit 
libcr homo prout dc iurc przfumitur enl-.fi eftin pof 
fcfsionelibcrtatis , nifi cutrarium ex aducrfo proba- 
retur.I. moucor.C.dc ftr.cxpor.Si aut hxrcs rfTet fer- 
uus,n6 podct adire hxrcditatc, in qua cft inftitutui, 
finciuflud omini pricedcnter & tunc adibit in vtili- 
titcdomini, cum ipfefibi nihil acqnircrcpofsit , fcd 
domino.Lfi quis mihi bona.^.iufTum.fF.deacqui.h^- 
rcdi.Indc diritur in l.aditio.de acqui.hxrcdi. ft» adi- 
troduftam, Qjhxrcditas iaccns fida diccr tur pcrfo- jji tio hxreditatis non cft in opcrc feruili.tEt idcm dici 



nadcfundumreprzfentansac omniaiura adiue & 
pafstue c6plc6tcns : imo hoc totu fuit iurc ciuili po- 
fitiuo ftatutum. Idco vt quis fie hzres,omnia dcfun- 
ftt iura aftiuc & pafsiuc arripics, necefrceft (),adcat 
hrrcditatcjvt in omnibus & pcr omnia loco dcfiyj- 
&i furrogaur.Et dLbct adii i h^rcdins pcr ipfum hz- 
rcdcm, quia-adiri non puffa pcr procuratorc, quauis 
gcncralc, ctii fi cu libcra adminiftrationcm Iiabcrct, 
nifi adhoc ficicn Jum habcrcc fpccialc maridatum.l. 
Paulu$.refpondctper procuratorc.vbiBar.& Dod. 
ff.dcacqui.hxrc.vcl nifi cfTctprocuratorCzf^riSjqui 
folus pot adirc pro fifco hxrcditaecm, cx midno gc 
nerali,quod hab« a lcgc, vt eft tcu.in I.j. vbi Barrol. 
Alcjr.& lafon.fF.dc oftic.procu.Czfa.quf dicit,c]) fe 
ciiscfra in procuratorercipublicz pcr I.przre$.C.de 
tranfadio.Qiuntuncuqucenim pci fcQ^ tucrit fa<ffu 
tcftamcntum,& dcceffcrit tcftator , tfi hrres no dicit 

}Z7 effe dominus hxreditatis. t Et indedicit Bald.in c.j. 
^.tniuria Jc pace iuramcn.rirma.(^ius adeundi h^rc- 
dieatc nonefiin bonisnoffris, antcqul adcamushx- 
rcdieatc. & in l.fiquisprioris.|.talcm.C.defcfundis 
nuptiis.in fi.dicit iura lucrorum non clic in adirionc 
aue rcpudiationc hircditatis pofita,fcd cft quid fcy^rc 

JiSgatum ab vniucrfitatcpaerimonij. tEtficccdinon 
pijt,ficut ncc iu5 pctcndi refbtutioncni fidcicumifsi. 
l.fi mulicr.J.cxaliV. ff. dc iurc dotiu. fccundum Bart. 
in l.fi ftipulatu$fucrim.in prin.ff". de vcrb. oblica. & 
in l.quiita.inprin.&I.rcftituta.(T.ad Trcbcl.& Bald. 
in l.ij.C.dc padls.nec cftccrtu, fi ct tcftamcnto fuc- 
ccdetur.donec hzredius fucritadita p. r Iijrcdem tc. 
ftamcnto inftitutu:idcodiccbat Eal.in l.omniiun fi. 

3*9C hoc tit.tt{i adirio hiredititis dl illj,qux vircs tri- 
buittcftamenti$,acomninoipfa conrirmat,& fingu- 
IasclaufuIasinciscontcntas,fccunduB tl.in l.j C. fi 
quisomif.cau.tcft.i. NccnoncofirmatomniaLC fin- 
gula ofricia in tcftamcnto data. Et fic ofitcia tim tu- 
torum quim cxccutonl ad tcftamcnta cxcqucda dc- 
puutorum.fccundum Bar.in l.alio.ff. de alimen.leg. 



tur ibi in filio qui ficut harrcditatcm patcrnam, vcl «- 
lias profL-^titiam fineiuitu patrisadire nonpoterat, 
vtdido j> .iuffum.fF.de acqui.hxredi.qui non c-ft,quo 
ad hoc,hodie correduspcr I.fi.C. dc bonjs quz lH>c. 
Sic aiam hanrcditatcm cxtranci,& fic aduentitiumiin 
qua eft inftitutus, adirc non potcrat , nifi iulTu patris 
prxccdente:quod hodie non rcquiritur.Imo fine pa- 
tre potcft adirc t.ilcm aduentiti]m,cum fit capax bo- 
iKjrum aducntitiorum.l.ciim oporta. & I.fi./.vbi au 
lcro.C. dc bo.qui libc. Qupd eft vcrum, fiue pater i- 
pnorct hxreditit^m filio dclatam,fiuc fcut,& cotra- 
dicat:quia aiam inuito patrccam adire pofTct^vtd.I. 
fi.^.finautcm rccufantc.Et in hoc concordat omncs 
ibi,& in 1. j. poft gl. C. qui admitri ad bonorum pof- 
fcfsionc poirunt.Exccpto Angc.ihi, qui coceditpa- 
trccotradiccntcfiliu poflcfincipfo adire hzredita- 
tem aduccitiam , fcd non patre ignorante : quia tcxt» 
qui ius antiauum corrigit in cafu quo patcr idirc rc- 
cufat , nondebetcxtendi ad cafum,qn pater ignorat. 
Scd no rcccdaris icomuniopin.Et ncdum debct effe 
hzrcs fui iuris & libcr homo , vt adircpof$it,fcd etii 
cffe in pl.na Iibcrutc:ita ty libc-re & no coaftc adeat 
hzrcdiuecm : quia alitcradirio pcr mftumfnfta ofR- 
cio iudicis rcfcindcrcf. I. fi mctus caufa. ff. dc acqui. 
hxrcdi. Cum cnim nihil ad inf rcntc mctum peruc- 
ncrit,aftio quod mctus cau.ad rcfcindcndum aditio- 
ncm copaercno potclVI.fi mulier./.fi mctn.fF.quod 
metrfau.Idcodaf cautela, vtaditiofit ipfoiurcnul- 
Ia,nec fitopusrcfcifsionc:Q,rimc$cogi adirehzrcdi 
latc protcftctur dc mau ante adirioncm s & idcm ft 
cogi rcpudiarP timeae : & aditio , aut rcpudiariofc- 
qucns proccftarionc erieipfo iurcnulla.I.qui in alie- 
na.if.Cclfus.fF.de acqui.hxrc.Et tam potens erit talis 
proteftatio in iftis qux dcpcndcne a mcri volnntaee 
protcftaneis,vtfuntadirio,& rcpudiario,cj*non tentt 
ipfo iurc , etiam fi protcftario clam& fccraefad» 
clTct,nec ad partis noriua pcruenilfa, fccundu gloff. 
ibi/upcrvcrbo,faIlen$. dcquoibi perBal. & clarius 



& BaLin Auth.hoc amplius.C. dc fidcicom. Q^ini- jji Pau.ibi. t Prztcrea hxres vt adirc pofsit , d^bct cfTe 
moiuradiccua dominium rcru lcgawrum rccta via copoimcmis, vtprxfumitur dlcdciurc,nifi probare 
tranfirc in Icgatarios poft mortc icfhtoris.I. fi quis turdemensautfuriofus.l.neccodicillos.C.decodi" 
Tirio.fF.de furtis.intclIiiiuntur,prouifo,f}> mortuotc- cil.Et infupcr di-bct clVe maiorxxv. annis. qox xtaj 
ftatorc fcquatur aditio hircdiiatis. I.omnia.tf.dc lcg. qualiter probctur plencdocct Bar. in l.dc xutc.fF.de 
ij. Qua fccutt , dominiii fingitur in Icgaiarios tranf- JJ5 mino. t Si autc clfa in6n$, id eftminor feptem an- 
iatum a die& momcnto mortis tcftatori$,fccundum nis,patCT pro illo adircpofrcthxrcc]itatc,velcias eu- 
Dofto.ibi. Ciimaditiofingat rcuo.idic mortiste- tor fol* fi patrc n6 hxbcat.I. fi intanri. C.dciurcdeli* 



ilatori5.I.noua.in fi.dc noua.& non folum cft neccf- 
faria aditio ad cofirmandu cutenta in ecftamceo , fcd 
eriam ad validieatem rclidorum in codicillis, fecun- 
dum gl.& Bar.in l.qui filiu.<f .fcruus.fF.dc hxrc.inffi. 



Si vcrb fit maior infjnee,iam pupillus cfFeda$ , ipfe- 
maadirc potcrit cututoris auehoricaec,itar^a&us 
cius eft ncccffarius cu eutoris authoritatc.l. potuit.C. 
dc iurc dcli.Et ii tueorc no habeat, iudcx in aditionc 



Tt plcnc habuifUs» s. ufUmtnttim. iij. imo fccundum puptlli fua tntcrpona auihoriutcm, ve d. \^ infantL 
Tom. i. oo ij iftfv. 



Repe.cap.Raynu.Gul.Benedi<ai. 

in S.fi :it w >i.infli.dL- juthd. cuto. circa mt Jiu.& tcx • 538 Sillcia. t Non cnlm fufhcit Cofcfsio arcufiti,fi nulfa 



foU-nnis in I.fi.C. qui adniitti ad bonorum po(rcr$io 
ncm poilunt. quia iudcx dicitiir magnus tutor.vt ibi. 
;34 1 Ncc podct folus tutor nominc pupilli infantc ma- 
ioris adirchxri.-ditatcm fino pupiIlo:quia hzrcditatis 
aditioin fola voluntatchxrcdisconfiilit.l.pro hzrc- 
dc,& I. gcrit.tf.dc acquLharrcdi. Ideoillaqux fic nu- 
da voluntatc cxplicatur,c(l impofsibUc,qui.d pcr al- 
tcrius voluntatc aut orcanu alicnu cxpliccntur.Et fic 
cum pupillus maior inf>nic habcat vcllf,lici.t no pcr 



probatio rclipioncm copnofcrntis indruat. I.j. f. di- 
uusScucrus.ft.dc quxfti.fa.it I.indc Ncratius./.fi. fF. 
sd I. Aquil. Vndcprudcntifsitrus lofucnoluit con- 
fitcntcm Acham , qui aliqua fuftulcrat dc anithcma- 
tcprius codcmnarc,qua miniftros mifiitct in tabcr- 
naculti illius,vhi cunfta rcpcrcrunt abfcondita fimul 
&arqcntum,vt hibct lofucvij.Etft ffciisfi< r(t,cflct 
abufus, cum tcgamusaliquosoccidilfc confcflbsqui 
poftei viui rrpiricl'annir,vtd.l.j.? .fi quis vltro.fF.dc 



fcdii. rcquiritur cius voluntas, qux pcrficitur cu au- qO.& d.l.indc Ncratiuv^.fi.ff.ad I.Aquil.& glo.in c. 
thoritatctutoris.Et indccft.Qivbi pupiHuscflct infas, fi.dcconfcf tldco ad fimpliccm alicuius cofcfsionc 



qui vcllc non habct,ncque noIIc,fua voluntas rcfidct 
tota!itcr in fcrinio pcdoris fui tutotis.cj, folus tuc adi 
rc polfct,vt d.I.fi infanti.Et cda p6t fol' tutor pupillo 
ctiam m.iiore infantc pctcrc bonorum poflcfsionrm, 
q^ailla non (ognof«.itur fola volutatc Hxrcdis abftra 
§a afa<^o, cum nccdfc fit, c^ agnofcat cora iudicc, 
vtd.l.fi.C.c^ admini ad bonoiu polUfMonc poflunr. 
vnHctalis agnitio bonoru poflcfMois cftinadmiiii- 
ftratoru potcftatc,fcd nu lic in aditionc hxrcditatis, 
vt vidiftis fccundu Ang.in I.fi bonoru.C.qui admitti 
ad bonoru polfv-fsionc pofsrit.& ficut fol' tutor linc 
p;ipi11oadirehxrcdit3ic nupotcft, vtd.L potuit. In 
ctafutus pupillusadirc no poffct finc tutore,nifi fta- 
tutu aut tofuctudo patrix cu difptfarct : quo cafu fo- 
losadire polTct,lecundu Angc.in l.more. ff.dc acqui. 
hxrcd.Et prxdidiscafibus,fi minor pcr tatJhiredi- 
tatispatcrnx vcl extranc.Taditioni: rcperiatur Ixfus, 
porerit aiuerfus talc adiiionc pctcrc in intcgru refti- 
tutionc:qiia mcdiante pcrmittctur ci adita rcpudiare 
bxrcditatc,quauismaior fatflusinira cpadricnnium 
rcftitutiois prtenJx dcbita hxrcditaria cxcgi(1ct,tan- 
quam hxrcs a dcbitoribus hxrctiit.iri-s.tcx.cft fingu- 
Urisin I.iij.$.fcio.fF.dc mino.fccundu An^c. quc fc 



mpi: 

nondcbc-t fcrri fcntcntia comra ipfum ,doncc veri- 
ficato dclido,cum non audiatur prrirc volens.!. non 
tantum.ff.dcappellatio. Ncc aliud talcs cofcfsiones 
quam dtclarationcm pcrfonx dvlinqucntis opiTant: 
fid non prohantdtli^tum cflc comiifum , vbi alitcr 
non vcrificatirr. &ttaadvnguem fcruatur inParla- 
menio. Qinndoantcmvcrificitum cftdcli(ftum,& 
apparctquod comillumfuit.vt quia Titius rcpcritur 
occifus,tunc confittns puniri porcft dc homicidio cx 
fua fola cofcfsionc abf» ; alia probationc: quia fuffi- 
cit quc dc crimine confittri , aut tcftibus conuinci.1. 
fi quis in hoc gcnus.C. dc epif.& cle.ibi, in couidos 
fcu conffflbs.Idcm dicitur in l.qui ftntcntiam. C. de 
poenis. Ex confuctudinc tamcn gcncrali & ftylohu- 
ius rcgni no fufHcit <j> dclatusprobationc teftiu flje- 
rit fcparatus.nifi ore proprio fit crimcn cofilfus, vbi 
agiturde vliimo fupplicio aut mcmbri mutilationc 
fi fiifium alitcr notoriu non cffct , cj> aliqua tcrgiucr- 
facionc ctlari (cu ncgari non poffct. c.fi.dc cohabita. 
clcrico.& mulierum.ldcovidcmus, Q)in caufacapi> 
tali ftatcplcna probationcquantucunqueclara, po- 
ni dcbct reus ad quxftionc , & torturx fubiici, vt ab , 
eius orc cofcfsio eruatur: & ita quoridie prafticatur, 
quitur LuJoan j.not.i.inUamni.j$.Sabini. tf.de da- vt dicitMafucrustituIo dcprobatio. itcm vtdel3« 
5?y mnoinfK:.t Secundo pcincipalitcrrcquirunturquxj^otus.tSan^ etiamintclligatisexfuaconfcfsioncqucm 
damalia, antcqu^mhxrcsadircpolTct hxrcdicatcm. punitidcbcrc dcddifto verificito, nifi iudicicon' 
Primbrcquiriiur, c^tcftator lit monuus.quiancmo llar.t aimcn fuiflif abaliocommilfum, quam per 
potcft fegcrcrc proh^Tcdc viuentctcftatorc,in cuius confitcntc.Qii^ia tunc nonpunirtturex fuacoflftio* 
bonisgercndum Iit4.neininc.ff.dc acqui.hxre. Nam ne,cum vt diCtucf},nonaudiaturpcrire volcns,vtd. 
tcftamcntudicit voluntatistclbtorisiufta fcntcnrii,}4i1.nontatum.tNilihoc mcndacitcr confitcretur.fpe- 
deeoquoJ poft monc ficri voluit.l j.ff. c. Ergoante rans cx tili m;-ndacioimpctrnrc gra(i.im & vcilita- 
jji mortc teftatorishxrcs nihil faccre poteft.t Nec prx- trm, ficut fpcrahat confcqui filius Amalcchitx con- 
fumitur tcfbtor mortuus, nili probctur faltc pcrfj- fitcndo mcndaciterSauIcm interftciflcrqui locogra- 
mi vcl alias prxfumpcioncs idoncas:vt quia confan- tix & vtilitatis rcponauit mortcm : quonia ac fi vetd 
gatnci f.-ccrunt Iudu:vcl fi probctur pcr vnum tcftc, eum intcrfcciffct.fuit mandato Dauid occifus. vt pa- 
Tcl fi hxrcj oftcdit inftrumt ntu teftamcnti, fecundu tct ij.Rtgum j.c. Cuiuscxcplo nonJum anni dcccm 
Bar.SiI.&: Pju.in l.fi.C. dc edi. Jiui Adriani tol.& la labuntur,c|> ad conuinccndii quodda inftrumcntum 
fonc.in l.pubIicati.C.cod.tn iij.col. in fi.In his enim dc falfo,licct vcrii cxiftcrct,not 'riusqui cam rccepe- 
in quibusnonagiturnifi dcprxiudicio hercdis hfre- rat in matc-ria futccfsionis Callride Lmdorra, ac 
ditatcm adirc volcntis,fufficit Icuis probatio morti.?: fi ipfum falsb fcripfilVct & lignallin , prxmio acccpto 
vbi non fufficcrtt, imorcquircrctur plcna & clara , fi tanquam falfariusaboIition£ imprtrauit i rege. Scd, 
agcrcturdcpriui prxiudicio. Puti fi quis accufarc- copcrtafraudc,pfrarrcftumcurif PartamcriThoIo- 
turdchomicidio,quocafumorsoccilielVctclarc& fx prolacumxxij.Martij,annot|omini Miilcfimoy 
plcnc probada pt rteftcs,quicum vidilfcntmortuu: cccclxxxv.tanquam falfariusfliit punitus , &fnanos 
vtquii tcrigcrutcu fiigidu,pulfucarentc,aut f pdi- dextra imputata,licct inftrumcntunonfilfaffct, vi- 
ri,vcl fimilia: qu.cdc ncccfsitatc moitc concludunt, fa cius tiilfi & fimulaca cufcfuonc , cx qua vrilitatcm 
vtplcn^dicit B.>r.inl.ij./. fi dubitaur.ff.quemadmo conftCUtusfijcrac.Etqux in prxiudiciu alceriuspar- 
jj^dutcftamcma apcri.t Nec refufficcrct, cj,acru5tor tiscuidi^um inlhiimcntum pcnincbat fraudulcn* 
confitcrctur Tirium occiditfe quoniam cx tali cofef- ti-rtcnd< bat.Ht ita c-xprcfsc criam dccidit Bald. inl.j. 
fionc.qiiantricuno; fpotc & libcrc fatila no cbdcmna ^^zC.dc pccna iudi.qui male iudi.pof^ glo. t Secundb» 




quibus acjitur fiiCTint & rcptriintur fubtradx domi- adco cj> fi putam cum viucrc , quauis iam dcfiin^s 
iio per tcx.notaban Lj.iatem illud fcicndit cft. tf. ad fit,n6 potfet hxrcditticm adire J.hxres inftiturus. f . 
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yff.ie acqui.Yizrc.qaia hominis viQentis non c{[ hx- 
reciitas.I.j.lf.dc hrrcdit. vcl aft.vcdit. Cmusem de- 
bct clTc dcmortc tclbtoris.l. qui hzrcdiiatc adirc. ff. 
dcacqui.hxrc. vbi rcfcrt Bar. Qjfcmclfuit Gbiporta- 
tus vn* proccnbs, in quo diccbat , rj» matcr talis rrat 
morrai,& q> uiis fuit mater,& talis fuit hiia,& ^ 
talis fuitgrrcns pro hcrcdc,non tamcn fucrat pofitu, 
<j»iftafciucritmatrcm fuiflcmortuam rccrte iu lica- 
uit proccffum non cnVcopIctum.ncc liliam potuifle 
matcrnam adirc hzrcditatcm,nin conftarct,cj» fciuc- 
rit matrc mortuam.quod dicit clt mcnti tcn^ ndum. 
Non tamen rcijuiritur in hziede vcra fcictta dc mor 
te tcftatoris,quz pcipitur per fcnfum:fid in co fcicn 
tia (hacceft vehemens opinio ) fufficit. I. cu quidim. 
/.quod dicitur.& l.fi quiscxtrancus.J^.H.HF.deacqui. 
hzrc.& no.glof.in l.fi. f. Labco. ff. dc-iqua plu. ar- 
ccn.Imo dicit Bar.in l.is pot. tF.dc acquir. hzrcdi.v. 
C0I.Q7 hzrcs qui adcudo dixit teftatorc morraum , & 
nunc idcm dicit ad validitate fuz aditionis ,przfu~ 
mitur,c{) vcrcmortuu fciucrit , cum ncmo dixiflt-vi- 
dcatur quod mcntc non co|;itaucrit.I.Labco.(f.dc fu 
pelle. Icgata. maximc przfumirar Ik>c fciuiflc fi crat 
confanguincus teftatoris. arg. 1. de tuccla, vbi bonus 
tcxt.C.de in intcg.rcftit.minorum.& in 1. O^taui. fF. 
vndf cogmti.Aut vicinus:aut multomsgisincadcm, 
cluitate habitans , pro guibus przfum tur f^ ientia I. 
repula./.j.& JJ. fupina.ff.de iuris & fac.ign.& de prz- 
fumptio.c.quodam. & c quanto. & qui m.itrimoniu 
accufarcnon polVunt.c.cum in tua.Etilc ftatur didto 
hzrcdis,nifi cx aducrfo probarctur corrarium : quod 
quaiitcr ficri pof>it, plcnc dicit Bm. in d.l.is potcft. 

34> t Tertiorcqiiiritur in aditionchzrcditatis , 9» hz- 
rcsfciucrit tcftamcntum ciTc faCtum:non quod intcr- 
fucritin icftamcnri fiftionc.aut fieri vidcrit,audiuc- 
rit,&lcgcrit:fcdfufricitcpci fit diftumvcl fcripium 
litcrisamicoru.l.de xatc.tf.dc intcrroga. adion. vcl 
quod de hoc(fciIicct dc tcftamfto fjfto)fit commu- 
nisopinio,& fama. Exquodatur intclligi,c]ic1aufis 
tabulis tcftamcnti hzrtditaspotcftadiri.l.vnica.^.cu 
crgo.C Jc cadu.tol.I.j.in fi.ff.de iur.& fac. ign. & l.j. 
/.j.ff.de bono.poftcf.fccundum tabu.£t adco fufiicit 
taJis fama dc tcftamento fado tcmporc , quo aditur 
hzrcditas , fj> fi poftca adita hzrcditatc fuprrucniat 
contrarialram3,fcilicct(|»tfftamcntu non cratfadu, 
dumtamc verii fit,<j) ft&.u. fuerit:non inualidatur ta- 
lis aditio : q.a poftqua quis fcmcl cffcC-tus hiii hxrcs, 
opinio comunis cutraria ^u non perimit,ncc cxtin 
cuit.l^umquidi.Jf.fcruum.ff.dcacqui.hzrcd.vbi ha 
ijctur.tj» licetcomunis api. impcdiat .iilitioncm, non 
tamcn potcft cxtingucrc iam (i&i. Idco cauti debet 
e(rca.luocati,vt talitcraditioncm hzreditatis artioT- 
lcnc.fj» aniculi concludantfama tali tfmporc, cj> fuf- 

344 ficiacad fuam intcntionc.tQuartb rcquirirur,qu6d 
hzrcs fciucrit hzrcditatcm fibi dJ.iiam:vtqu<afciuit 
fc purchzrcdem inftitutum , vchconditioncm infti- 
tutionisextitifrc vcl purificaiam cHc-.Dcbct cnim hz 
rcsfcire & ccrtificatuscfVc: na cx infpc6ti6c tcftimc 
ti folum , cum claufis tabulis tcftiimcnti adiri pofsit 
hzrcditas. 1. fi (ratris.ibi, ctiam claufisubulis. C. dc 
larc dcli. & plcn^ Ban. in I. cius qui in prouincia in 
prin.if.fi ccr.pcSed ciiam fufficit,(j) ccrtus fit cx opi- 
nionc multorum & fam.i,vcl litcris amicorum, quod 
iofticutus fiiit hzres in tali teftamcco^vtdccIaratBart. 
ia d.I.is potcft. ff. dc acqui. hzre. licet non dicatur fi 
purc infticucus cft , vel fub condicionc : ciuia alTcrtio 
/implcx(qu6d taliscft hzrcs inftitutu$)fumcitad pr^ 
ramcndum > quod crediderit fc pure inftitutum. I 
Tom. a. 



j.ff.dc condi.& demonft.Idco potctit adirc:quLa fua 
opin.cum vcritatc concordat,vt d.I.cum quidam. 
quod dicitur.Siautc comunisopi. { fcilicct omncs 
aiccrcnc ncfcircvtrumpurc vcl fub conditioncquit 
tunc cx ta 11 di<So gcniium hzres ccrtus ertc non po- 
tcft.an fit hzrcs,vcInon:nifiinterrucritintcftimcfl- 
to)adiri non pofrct hzrcdit3S.I. cum falfum. & I. ncc 
is.tf.dcacqui. hzrcdi. Si vcro dubitaturqualitcr fiiit 
hzrcs ccniiicatus: tunc in dubio lizrcs przlumitur 
fcirc quz in tcftamento contincntur.Lciim hzrcs. ff. 
dclibc.leg.& I.quzdam ita f.d quis filium.tf.ad Tre 
Ix'I.& plcne Bart.in l.qui Romz. j$ .duo fratres.tf.de 
vcrb.obli.Scdfi poncrcmus hcredcm in vcritatrin- 
ftitutum fub conditionc:tunc fi conditio non cxtitif^ 
Lt, finc dubio aditio non valcrct. fcd fi poncremiu 
conditionem cxtitiflc, tunc potcft c-fTe condicio coU 
lata in talcm cucntum,qu6d hzres przfumitur fcire, 
puta moncm confanguinci, aut vicini, vel in cucntu 
alicuiusfadi:dequo famacrat in ciuitatcScd fiprz- 
diftz condirioncs ccflarcnt,rcftat rcgula^cj) pr^iumi- 
tur ignoranria.l.verius.dc prob3.& cap.przfumitur. 
H5 dc rcgulis iuris lib. vj. t An autem dida ignoranria 
virict adirioncm , dicic Bart. quod fi hzrcs fciuic c6- 
ditioncm adicff a in infticutionc,viriatur adirio.Si aa 
tcm crcdit fc purc inftitutu, licct fiicrit fub conditio- 
nc,quz ia eft purificata,aditio valcc.l.ft d & fi dc fua. 
in fi. & l.fi quis cxtranmm.^. fina. ff. de acquirend. 
hzredi.imo fi adhuc purificita noncfTct cumhzrc- 
ditatem adiuit:tamcn vcrc crcdebat cam cflc purifica 
t3m,3ut vchemcnti opinionc fcicbat H-u fpccabat 
cam purificari , quz poftca purificata cft : fufricit ad 
validicaccm adirionis vchcmcns opinio cum iafito fc- 
cuto,vt dida I.fi quis cxtrancus. ^.fcicndum. iunda 
gIof.fin.ibi:& I. cum quidam. f. quod dicitur. fF. de 
acquiren. hzrcdi, quo cafu aditio valcbic non folum 
cx nunc quo cxutit condiuo, fcd ctiam cx tuncfcili- 
cctatcmporc expeditz aditionis vcl cfirftum traf- 
mifsionis eiufdcm ad hzrcdcs cc tunc, vtclariusdixi 
fupcr vcrbo, £/ fibeles ^ium gtJlAbitt tn vttr$. in fine. 
& idcm in condicione iuris cuius ignorantia non ha* 
bct viriarc adirionem , vt dida I. multum. tf. de con- 
j45Jirio.& dcmonftra.tQmnto requiritur,qu6d fit ccf 
tus hzrcs ccftatorcm potuiflc tcftari : aliasdubitarc- 
tur dc viribus tcftamcnri:& fic impcdirctur adiro hai 
rcdicaris , & quod ccftari potrrit,faciIitcr fciri poteft« 
fcilicct fi non habct aliquam de conditionibus ta- 
dispcr glofl. in I.fi quzramus. (f. codcm. Scd cui in- 
cumbat probacio,doccc plcnc Barto.in diSaJ.ispo- 
}47cclht Scxc6rcquiiitur,qu6d hxrcs qui vulc adire, 
fciat,qu6d nuilus ipfum pr^ccdat in illa fucccfMonct 
alias tlubicarct dc viribus tctiamcnti , & fic tanquam 
dubicans acquircrc non poflcc hzrcditaccm. I.cum 
348 quidam.^ . j.if. dc acquircnd.lizrcdi. t Scprimo hz- 
rcsadirc vblcns f«.ircdcbct cx qua caufa ad ipfum 
pcrrincat hzrcdius: vcl cx tcftamcnto , vcl abintc. 
J49 ftato. I.fi isad qucm.if.dcacquircn. hzrcditatc. t Et 
quod fibi hzrcditas pcnincatcx tcftamcnto, facili- 
tcr fcitur pcr infpcftioncm tcftamcnti : & quod tc- 
ftatordeccflcrit ab intcftato przfumitur, vt vidiftis» 
fupra tcftamcntum j. & plcnc pcr Bartol.& Alcxan. 
in dida I.is potcft.Et fi tcftator duo tcftamcnta fccc- 
ritjcIigcTc dcba hzrcscx quo teftamcnto adcat.quo* 
niam non valcrct aditio,fi adcundo dicerct : adeo cx 
primoteftamcntojvcl cx fccundo,prout de iurc valc 
re potcftjfecundumPtt.dc Auchar.& Philipp.Fran- 
chi.in cap.j.pcr illum tcxi. dc pofhila. przla.libro v). 
3JO t Nam illa claufula prout dc iurc mclius valcrc 
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poteftjlicct opcrctur in vltimis volutatibus coHctcn h'^TcJitatcm , vd "cro mc pro hcrcdc , vcj •gnofco 
diiJ.Hni. C. dc cod cii. tam:n nihil opcratur in a Ji- hanc hzrcciitarciti. vrl nm apprchcndotaccipio, vcl 
tionc hzrcditatis: im6 ncutro tcftjmpmo valcbit hg- al1umo-l.proha'rcdc.fF.dcacquirrn.ha?tcdi.& t.apad 
reditatisadiiio, cumdcviribusviriufci; vide#turdu-j58 Aufidium.ff.de optio. ie^: f N^^Hprrialia vrbaH- 
bicati(',arg.l.cum^uiduubus.tl. dcacijuircn. hiercdi. nedubio aditur accju-iit .r hjrrcdiras: cjuiarunt 
351 racitcapit.vtc]-jiduas.dcelc6t.in vij.tOfbuorcc^ui vcrbadifporiciuadc prxfcnti rc^uod rcciuiritur antc , 
ritur, c|ii6 1 hercs fciat (c cflc h^rttlcm voluntarium, qoim cfHcacitcr .idcatur , &• nihil aliud (i(;niticanr, 
vcl nccLir>rium,pucj fuum,quia I1 in hoc crrarct, vi- ncx fignificarc polVunc , nifi lixrcJitatis aditionem. 
tiarcturaJicio. l.isqui put.it. & l.ft cj. ff. dc accjuiren. JS^^Vndc non fic cflct,fi hircs verlia ptoftrrct fufpcn- 




S5» . . ...... . . 

res.vcl intotum,vt plcnepcr Bart.& dofto.indiiiia ccrctur hzreditnisaditio, ficundum plof. inl. fcrui 

l.i$potcft. EtadcoprzdiSa requirancur ad validica- cIc(Sionc-. ^.j.ff.dclcga.j Harrcscnim jicendo,volo 

•tcm adicionis,<|> fi aditio ficrct tcmporc inconpruo, adirc.non proptct hoc adit, nrc de prcfcnti acquirit: 

quononeirctdepr^didisccrtificatus,taIisadition6 ficut fi diccrct, non mihi difplicct hxrejitas. Ciim 

rcconuaUfcerctpcrfcictiamprzJid>orum, & fic per dida vcrba importcnt folumquoddam mrdium in- 

fuperucnicntcm potenti.imadeundi ,fccundum An- teTpI.icere& difpliccrc.l.j. f. is qui naue. tF.dccxcr. 

gc.inl.cumquidam.f.quoddicitur.fF.dcacqui.hfre. aftio.& l.j.J.fcicntiim.fF. dctr.bu.a(ftio.& not.in 

35) t Licct ficri po.^sit dic fcriata,nili itatutum aut con- qui fe patris.C.vn Jc lihcr.Sic ctiam hic vcrba , volo 

fuctudo hoc prohibcrct,fecundum Bal. in l.credit<>- adirc^non inducnnt aditioncm: cum difia vcrba du- 

rum.C.dc iurc dc libe.Ht ficri potcft partc abfentc,fc- pliccm habcant fcnfum,fcilicct dc pra:fcnti,vo!o adi- 

cunduin Bar.in Authcn.facramcnta pubcru.C.fi ad- rc nunc, vd fufpcnfum in ftituruin : idco cx illis non 

uer.ven.& in l.gcncraliter.Cde nO nume. pccu. imo inducitur aditio de przfcntt.Sicut dicimus nos cano- 

ficri.poteftdicquahfrcs inlirmaturtquidicsvoca- nidz de voto,qu6d non^nducitur nifi cx vcrbisfo- 

turcrctica.l.crctionum.vbi Sali.C.Jc iurcdclib. hoc lcnniter & dclibcratc cmi "si*. capit. ij.infrade voto. 

deciarat.Ecinarticulomortis.l.fi auia.C.deiHred - & l.obligationu fubftantia.Jf.fin. fF.de adio. & ohli. 
!ib.iun6to q>incxtrcmispofitu$tt ftafi potc(},vt hii. 360 1 Ecpari modo non induciturrcpudiacio, fi dicat, 

354 & tcflando adirc hercd taccm,vc d.l.fi aui.i. t Vnum nolo adire.l.fil j inatrem.ad Tcrtyl. fccundum laco. 
tanrvcn notabitis,qu6d (icut non valt-cct aditio harrc- Butri.qucm fequicurBal, indi^d l.qui fc patris, ficit 
ditatisfacta perhzrcdcm,qui nonefl ccrtusd-- prr- quod dccidit Bal.qui fcu.darc non pof,/. fina.quod 
di6ti»qualit.itibus & conditionibus.fic ctiim no va- princcps dicendo, volo conferrc talc caflrum Titio, 
leb'trcpudiatioh^*reJitatisfa(5ta pcrh^rcdem dcprj nihil confen:ficctiam nec fit pcrtalia verba hxredi- 
mifsisnon ccnificttum.l.inrepudianda. fF.de acqui. tatisaditio, nifi c<Ttitudinalitcr& dcliberate hxrcs 
h{rcdi.& I.matcr.Cdeinoftici. tcfla. Namaditio& dixitlct fc vclle, aitt nolleadirc. quoddcmunflratur 
rcpudiatiocifdcmrcgulisproccdunt.inftitu.dehfre- jtfi triplicitcr. tPrimo t x prcccdcntibus, pnta fi hxredi 
di.quali.S: ditFe.l.fina.& I.ficuc.C de rcpu, vcl ablU. ditusfucric ccrrtiinus ad dclibcrandum, fi adire vcHr, 
h jred.fccundum Bar.&do^io.in l.gerit.dcacquircn. vd non:& poflea rc fpon Jcc adire vcllc , vdrcfpon- 

355 hercdi.vbiin j.col.dicit, t^uaJ adirehffcditatcm dctadircnoIIc.Nacuncindui:crccuraJicio:autrcpu- 
nihil aliudcft.quam potcntia .idcundi non impcdi- diatio. I. fed fi alio.f . j.& l.omncs.fF.ad TrcbclIi.Se- 
ta pcr a<5tum voluncat s dcclaratum deducere : ficut cundo hoc demonAratur et inllitibus temporc quo 
repuJiare hercditatcm non c ft atiud , quam poccn- illa vctba proferuntiir. vcluci fi dicat fc vcllecfFc hq- 
tia rcpudiandi non impcdita pcrattum volunticis rcdcm, autfc vcllc habcrc hzrcditatcm.l. iam dubi- 

3;5declaratum , & a (cabdicarchfreditatem. + Liccte- tari. fF.de hzrcdibusiniUtucnJis. & l.apud Aufidiu, 

nimfecuiidumaliquosfolusanimusfufticiatadhoc, fF.dc oprio,lega. Nam aliud c(l diccre, volo adirc 

vt hcrcdi acquiraturh^rcditas, fcilicct coipfo quo hxrcditatem:quocafu(vtd:Sum eff ) vcrbafuntfuf- 

vuItclFc hgrcKquia ilicocft in vcTitate h(rcs,tamcn pcnfiua:& aliud cfldiccrc,voIocfleharre$, velvolo 

quantum ad probationem rccjuiritur , quod interue- hxreditatem : vt probant dida iura. Quia c x infbn- 

niat aliquisautusextrinfccus pcrqucm animus adeu- ti tcmporc (ignificant animumadcunJi dc przfcnti. 

dt probctur,fccund um Barto.in l.pro hercdc.Jf . j. iF. Idcm fi dixerit , pro ccno adirc volo hzrcditatcm. 

dcacqui.hfrcd. ImofccunJum communemopinio- Etidcm fiabaIiointcrrogatus,fihrrrscfFeveIit,rcf- 
n:moport« ad a Jitioncm h^reditatisjquod animus j5z pondcatquod fic. t Qnia hoc vcrbum volo, quan- 

a lcundi non remanoat in mrtistcrminis voluntatis: do profcrtur rcfpondenJo altcri intclliaitur , id eft 

fcd rcquiriturquod dcciarcturper clF-Su, id efl pcT dclibentc volo.l. in cmcntis, C. de contrahcn. em- 

aliquem aftum hjredis extrinfccum,fccundum B jrt, prio.videatis Bal.in I. j.C. defum. Trini. & in diAa I. 

& .\KxJn.& doilto.in difta.f.prohc' cdc. in princip. j.C.dc confvf.Idcm dicitlafon.in difta l.j.v. colu.de 

357 t Ec dcclaratttr nnimusadcunJi duobusmodis, v- fum. Trini.quanJoveibum volo, cflagcminatum. 

noroodo peradtum vcrbi, alio modo pcr atftum fa- Nam geminacio muIttimopcratnr,& dcclaratcni- 

fti.Pcr 3<5rum vcrbi a Jitur hrrcdins fine aliqua bo- xam voIuntatcm.l.Bililh.iii prin.fF.ad Trcb.vbicnn 

norum dcfoin5ti apprchenfionc rcali.I. ciim h^rcdcs. quc cnim aliquid non opcracur , (cmper opcratur & 

fF.de«ccjui.vo(F f.& l.'i forori.C.de iuredciib.Etadi difpoficionem inducit , quando geminatur, fecun. 

tur folo veibo hjreditas aliam non requirensbono- dum Barto.in l.fcimus.in finc.C.dc agri.& ccnfiJib. 
rum polFcfsionem: quoticshxrcs infiitutusin tclta-^tfjxi. t cjuia qui verba grmin3t& rcitcrat , ccnfcturdc- 

mcnto vcl vcnicns ab inte(tato cxprimit vciba difpo- Iil>cratc loqui.ftcit.l.j C.dc plus pcti.ibi:fccundi$ co- 

fuiuaaditionis:qucaIiud imponarcnon poffunt, ni- f<.fsionibus.& Panormica.in capitu, fi cautio.dc fide 

fi adirioncm hfrcdis , nec proptcr aliud , fcd proptcr inflrumen.Plus dicit Bald.in di6ta I. j. ^.ij.fF.dc vcr- 
feprincipaliterprofcrumur.putifi hjrcsdicat, adco^tf^borum obligatio. t Quod fi quis intcrrogacus fi 

vclit 
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vcliteflc hzrcs, aut fi vdit hacrcditatcm: rcf}iondt.at, 370 tus.tf.dc accjuircnd.hrrcdita.tAn autcm vafcat adi- 
curnon? vidcturdclibtratc refpondillc, & fic hxrc- tio hjrreditat s hoc modofad.i: adcoharrcditatcm fi 



ditatcm .idiui(Tc. Idcm fi harrcs rcfpondcat pcr vcr- 
bum crcdo.Puta.fi rcfpodcndo pofitioni partisad- 

56- uerfx dicat, crcdo qu<^ fum hircs, fccundum Bsld. 
in l.j.C.dc fal.cauf.adic^.Icga. tParitcr inducitur 
adicio , fi hircs cxccptioncm obiiciat contra crcdi- 
torcm ha:r'. dit.irium, fccundum Bald.in I. cum anti- 
quioribus.C.dc iurcdcHbcran. £t idem fi ha:rcs pro- 
curatorcm conftitucric ad adcundam ha:rcJitatcm. 
Nam cx eo fo!o ccnfctur hircditatcm adiuiHc.I. pcr 
procuratorem.ft.dc acquircn.hxrcdi.Non cnim ccn- 
fctur procuratorcm conlUtuilTc , nifi delibintc vo- 
luiHet. Idcm fi hxrts conuocatisad hoc amicisfuis 
&pluribus tcftihus dixitrvolo adirchxrtditatcm, & 
fid» vos tcltcs. Nim cx hac folcnnitatc inliatc & ad- 
hibita tcmporc prolationis verborum prifuniitur, 
quod dclibcratc vcrba proiulcrit: & (ic animo adcun 
di harrcditatcm dc prxfciiti. £t fic fo \tt vno niodo 
intclIigi.I.Pamphilo.f.propofitum.tT.de logatis iij.fc 
cundum Bartoium in difta l.gcrit.&" inl.fin.ft.i odJ. 

3<J(S & l.j.JJ. fi quis ita.tf.dc vtiboium obli.t Tcrtibhoc 
dcmonflratur cx ft(^ucntibus , puti fi pofitjuam hx- 
resdixit, voloadirc hxrcditatcm . l.ipfi Fucrunctrcs 
mcnfcs.Q^ cafu lapfus tcporis fiqucns dcmonllrai 
ipfum dclibtratc hoc dixilVc,poni|uam vtrba no re- 
uotauit,fcdincifdcmtril->u$ mcnfibus ptrfucrauiti 
cafus eil fingularis in l.fin.^ .fimili modo.C. dc iurc 
ilclibc.qui licit locjuatur in rt*pudiatione,tamt idcm 
dicuntomncs cflcin aditionc,cum hxc duo fcilicct 



dciurcpon'um,dtcidit Bald.iii l.potuit.viij.quxftio. 
C.dc iurc dilibcr.Aliquando vcrb.i cnunti.itlua pro- 
fcrunturab Iixrcdc pcr modum caufx, vt luti i'o tibi 
codicem mrum: vcl t.-ilc quid facio , quia fum hxrcs 
Titij.Et lunc talia vt iba prafi.n'!s tomporis (inc du- 
bioinducunt voluntatis probationt m , quod hxrcs 
c(Ve voluit.l.cmptor.in fi.dc rci vcndi.&.lt. dc colla. 
bonoru.l.j. Al quotics vtiba cnuntiatius profcruntur 
dfmon(lratiuc,vt in cxcmplo fupra polito fic dicen 
do,Ef;o talis lijrcs Titij do tibi codiccm ni.'um pro- 
prium,vcl fic pcr epiliol j fc ripfit , Titjus hxrts Caij 
falutcm,&c. Nani illa vcrbi,h.rrcs riti},ponuntur, 
nonqubJ fint ncccnaria ad validitatcm donactonitf 
vt 1 fint dc fubllantia epillolx antc fa!ut.itioncm:fcd 
ponunturad clariusdcmonRrandum pcrfunam do- 
niintis vclfcribcti?.Et ccrtc pcr talia vcrba probarur 
aditio hxrcdicatii,& volutas hxredis , qubd hxrctli- 
tatr-macquifiuit,vtdicta l.gcrit.& I. proh,Tredc.Jf.j. 
& l.fi quiscxtrancus.jJ.j. & I.Pantonius.in fine.ff. de 
acquircnd.hxrcdita.ttlicc vcrum, vbi vcrba .ib haj- 
rcdc prolata crantcnuntiatiua fadi proprij,vtin cxc- 
plisiam diAis, quiatunc probauit aditioncm hxre- 
ditatis: fciusautim li cnunii.itiua fortntfacti alicni* 
quod poterat alitcr < (le indudum,qulm in volunta- 
tc prolcrcntis confiftat,vt diifta l.cpiltoIa.& I.cx his. 
El promilTa t xillunt vcr.i, vbi vctba ab hxrcdc pro- 
lata fiucdifpolitiua iiuc cnuntiatiuacracclara & ccr- 
ta.quiatunciiiduciturvcl non inducitur aditio h.T- 



aditio& rcpudiatio cifdem repuli$proccdunt,vtdi 571 rcditatis,piout didium cft.tSi autcm I xrcs protulc- 
fto^.fi.iniH.dchxrc.quali.& diftl-.& didal.ficut.de rit vcibaambipua fcu dubia, puta fi ci liiccmi , talis 



567 repu.hxrc.t Paritcr inducitur repudiatio, vbi yetbo 
nolo,adiicicur diftio amplius.ftcundum Salic.in di- 
i5tal.qui fc patris.pcr glo.in l.poftqua liti.C.depaft. 
quam ibi ad hoc p6dtrat,& in l.accufationcm. Cdc 

368 accufntion.t Et ficutpcr vcrba difpofitina fufpenfi- 
ua rcpularitcmo vidcturadita hxrcdius, vt vidiliis: 
ficctiamncc vidcrctur adiri^icr vcrba cnuntiflitia: 
qux propricdicuntur.quoticsnonprofcruntur pro- 
ptcrfc : id cft proptcr id quod liqnificant & impor- 
tanc:fed proftruntur propter aliud ncpociuin > tjnod 
gcritur,cui iocidcntcr dida vcrba profv luntur. Puta 
fidicercthxrcs,cgohxrcsTitijdonotibi libru meu 
propriu.Ccrtciila vcrba,hxrcsTitij, non proft run- 



hfrcditas iibi obucnit,rtfpondcrit bcnc placcc mihi, 
aucbcnc volo,vcI bcnccontcntor.Qux quidcm vcr- 
ba funt dubia. Nam fi rcfcrantur foliim ai hxrcdica- 
ttm,illa vcrbatantum importantac li hxrcsdixilTctf 
placct mihi hxrcditas,pcrquzinduccrccuraditioh{ 
rcditatisjvtvidiftisfupia. Siautcm rtfiMnturad to- 
tam rt fponfioncni & ad omnia vcrba illius intcgra- 
liccr fumpta,talia vcrba, bcnc pIacctmihi,imporcanc 
ac fi h.ircs dixilTct, placct , quod mihi obucnit hcrc- 
ditas.& tunc non induccrttur aditio.quia aliud ciV & 
aliud impoitatdiccrc, placct mihi hxtcdiias.quoca- 
fuaditur. £t aliudcftdiccrc,p]acctqubd mthi ob- 
utnit . quia cx hoc non infcnur , qubd proptcr hoc 



turprincipalitcr proptcr hrrcditatcm Titij idcun- 37* hxrcditatcm dclatam habcrc vclim. t Vndcciini 
dam vcl non:fcdproptcr aliud fcilicct proptcrriona- dida vcrbadubia aut fimiiia prolata rcpciiuntur ab 



tioncm libri:qux finc di&is vcrbis poter^c heri & va 
lcre:tamcn incidi-ntcrprolita futrunt{abf [; nccLfii- 
tatc:nam calia vcrba cnuntiaciua comunitcr non dif- 
ponunt, vc plcnc per Barcin l.cx b«c ("ct iptura.tf.de 
don.itio.& Salic.inl.cx his.C.d. tcita.m!li vbi vidc- 
■>$Q tur clTe ccxc.& in l.cpiftola.tf.dc patiis.t Taracn in 
* cafu noftro fubiedo aliquamlo vcrba cniiriatiua pro 
fcruntur condiiionalitcr,vcluti fi h.Ti ts dicat,doiibi 
librum,& codicem mcum proprium , li fum hircs. 
Et tunc pcr illa vcrba no fit ncc inducitur aditio.ncc 
rcpudiatio,fi diccrct,donotibi codiccm mcum.fi no 
fum hxrcs. Primb,qiiia talis actus aditionis aut re- 



h5rcdc,& dubitaturan lifrcsca protulciicanimo ad- 
cundijVil nonadcundi , nabiturinttrprttationi hx- 
rtdis,qui dicta vctba protulic, vccuiuscit loquic- 
iufdcm lit incaprcuri,argumen.l.finat.C.dt lcgi.fa- 
cit l.fi quis inicntionc.ft.de iudiciis. £t fi hxrcs qui 
dii!ta vtrba tiubia p!otu'it,n-.oriaturanteillorum in- 
tcrprctationcm,iiabiturdcclarationi fui hxrcdis, qui 
eius voluntaccm mtliusnouitJ.fi quis a iiho.J^.fi quis 
plurcs.lT. dclt^atis j-fccundumBartolum indidta I. 
gcrir.dc quo latius pt r cundcro,!. intrr (tipulancem. 
jt.primo.ft.dc verborum oblipation. vbi laiiiis dcci- 
dit, AniUturdcclarationi hxrcdisdc voluntate dc- 



pudiationis non rccipitconditioncm.I.c um qut.in fi 375 fiindi. t Eccifdtm modisquibus prob.itur animus 
nc.ft".dcarquircn.hxr<dit.& ft^clc rcgul juris.l.aftus - ' — - ' ' 



Icgitimi. Aciitio tnim hircditatts cft aftus lcgitimus, 
fecundum Bald.vbi ponit caufam qu^srcin l.quinta. 
C.qut admit.ad bono.poiVtf pof. Sccundb quiaifta 
vcrba profcnintturdubicatiuc,&ihadirionc vcl rc- 
pudiationcrcquiritur animusccmis, non dubitari- 
uu5.ias qui hxrcs.& l.fi is ad qucm.& l.hxrcsiniiitu- 
Tom. z. 



adciindi hxrcditatc pcr vcrba abhxrtdcprolata, vt 
Tidiftis.Hildcm modis probabitur per fcripta iua, vt 
fciltcct infpicianius,.~.n fcriptura contincat vcrba di- 
fpoficiua,vcl cnuntiatiua , aut fufpcniiua. Imb fur- 
cius opcratur didta vcrba,quandofunt in fctiptisrc- 
pofit.i:c]uia tunc m;ii?isdclibcratc prxlumuntur fin- 
guia fada,quam quau Jo fulo vcrbu profcruacur,ai>* 
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gu.l.ij.C.dercntcp.cx pcri.rcciti.ficittjuod dcctilit potcrat.l.intiftis.tf.de arquir n.hircdi.& l.j./.fi pa- 
Panor.incap.fin. dc conf.-fsis dum loquiturdecon- rcndum.tf.dc conJi.ob . au. vcl nexh.rrcdatus hlius 
fcfsionecctriiudiciali abfcntc partcfi^tta .lanifn in a£;at qucrda leftamcnti inoftiviofi. Citm aliasadire 



fcriptis rcpolita.Plus dicit Barto. vbi fupra , i|uoil li- 
Cft fcriptura vbicontincntur vcrba aditioncm hirc- 
ditatisimportantia aliquocafu fbrct nulla puta fi fi- 
liusfamilias qui dc iiirc icftari non potclhin tcftamc 
tofuo nullodiccrct declararct fc adirc harrcditatcm 
fibi drlatam: vclquicunque aliusin tcftam ntofuo 
nullitcr fi(flo hoc diccrt t : r.imcn aditio probarctur: 
J74t quia impcrfccla voluntas probit voluntatcm.l. fin. 

ff.de rcbus corum.& in l.in tcftam .nro.Cdc fidtico. 
J75 iibcr.& l.j. & ij. C. dc fidcicommif. + Et hoc modo 
pcrfcriptnram poffit mutus indubitantfr,fl fctibc- 
refcistadir- h^rcditatcm nutu:quocafu notariusqui 
inftrumi ntum rctincrc habct fi nutum illiusmuti in- 
telligit, fcribcrc fccurc potcft qtmlitcr lalis mutus nu 
tu adiu"t hircditatcm,vt l.nutu. ft.dc lcuatis.iij. Non 
cnim habct not.irius necclTe fcrihcrc finqul.i vcrba & 
aftus contrah.ntium, fcd fufticit , quod fcribat aftus 
iuris.N im fatis cft, quod fcribendo inftruinctum fi- 
Jriufsionisfcribat: l"alisfidciurtorprotali. I. fcicn- 
dum.ff.dc vcib.obli.licct ad illud multi vcrba requi- 
rannir,fi.ilicct ftipul3tionis.l.blanditus.C.de fidtiuf- 
fo.facit l.j.C dc contrahcn. & commit.ftipul. Si vcrb 
pcrfcnon fntclligat, adhibcat aliqucm viciiium vcl 



non pofT.t : ccitc pcr hoc non ind icicur hzrcditatis 
aditio.l.quemsdinodum. tF.dt- in» f.ic. trfta. Idcmfi 
hrrcs pctit (ibi cxhibcri tabul.ist-.-ft.imcti.vt inftru.v 
tur dc viribus , cum .intcquam c numhib: nt jnimu 
non pofsjtadirc.l. Arifto.de acqui.hxtedi. Q;;;rd.im 
funitait.i prxparatori3,nontamj n necertari.i ad adi 
tionc , puti fi a\i intcfbto fucccdcs aci ufo tcftatQe- 
tum falfum , vcl di>:am trftamciitum nunumiCett^ 
pcrtalcEidhimprrj>arat<:riu ad adiiioncm non nc- 
cclfnriu indu itur hari,ditatis aviitio:qtjia ciim ccrtas 
fiin dc hocfLilicet quod ttllamctitum fit nutlu.quod 
cx fui oftcnfione c onftarc potcft,non cft ni jfii nc ad- 
cam prohibitum.t.nccis.ife l.cum falfum.fF.dc acqui. 
hacre.l.cum quidam.vhiBarto.ft'.dcboiio.pof.fac'tI. 
fuus.C.dc repudi.hxrcd. Et idcm,& multoforriusin 
ducituraditioh.Trcdit.iti«pcra(5tus prjpnratiuos pe- 
titionish.Trcditatis, puta li facercmtbrmari libcllum 
volcns coira te agcrc pctitione hxrcdicatis, vcl fi in* 
ftarem apud iudiccm , qiu">d intcrrcgcris an tu qui 
occupas h.Trcditatcm pofsidcas pro hxrcdc: quia in- 
tcndo te conucnirc pc titionc hxrcditatis. Na omnia 
ifta & fimilia induccrent probationcm volunt3t'S he 
rcdis adcuntis^vtdida 1. qucmadmodum.fF.dcinoS 



ronfanguimum ipfius muti , qui ipfum intclligat. J7S> fic.tcftamcn. +S 'cundo dixi,qu6d quzdam funi fa- 
37^+ Ettuncnotariusfcril-wtininftrujncntoqualitcrcer d^a, quae fiunt principalitcr propterfc: & ila funtin 
titicatuspertalcm cofanijuincum fuumtanquam pcr i^^ duplici ditfcrentia.+quia quxdam funt fjfta vnino- 



interprctcm vidit talrm itiutum ficicntcm (igna& 
n itus:pcr qux hxrcditatcm adirc volcbar.l.j. in finc. 
ff dc vcrborum oblig.itio. vbi dc hoc modo fjcicndi 
cfttext. fingularis. £t fi talis aditio prob.inJac(Vct 
pericftes: ftquidam tcftcsforcnt confanguinei & 
parentcs ipfius muti , vcl aliasdomel^ici , fufticcrct 
quod dcponerent viditlc talcm mutum fjcicnicm fi- 
pna, vcl aftus, pcrqui& quos fignificahatfcvcllc 
adirc hTrcditat; m. Talcs cnim pcrfoni prifumun- 
tur fcirc& intclligcre aftus & confuctuduK S muti.l. 
o^aui.ft.vndc cog.& I.de tutila.C.de in intcrcftitu. 
mino. Si autemclllnt tcftes cxtranci ,tunc dcberent 
nominatim dcponcrc dcillis fignispcrmutu fadis, 
& diccrc:vidi t.ilcm mutum digito oftcndcrc domu, 
& rcs hxrediiarias,& poftca (Vringcrc brachia ad fc, 
^)ptcr quod intclli'jimus cu vcllc illas rcs ad fc pcni- 
ncrc.Etclfct hoc cafu vtilc, rj» iudcx habcrc-taliostc- 
ftcs confanguincos & domcfticos muti,Iicetinaciu 
non fucrint,qui diccrent, quod confiictudomuti cft, 
quo ltalia fi^na vcllcnt hoc figniticarc. Itafingu- 



ca, qui nonPolVuntfignificarc.nifi vnum eifrftum, 
vtin cafunoftro,quanJofuiit taliafada, quxficii 
& cxplicari non pollunt citra ius & nomcnhxredis. 
Putati a ftatulibcro vcl alcgatario hxres infHtutus 
pecuniam caufa conditionis implcndx hxrcdi dcbi_ 
tam ackcpcrit : ccrtc cum talis pccunii non dcbcrc 
turex voluntatctcftatoiis nifi hircdi, & fic capind 
poterat citra ius & nomcn hxredis : pcr hoc induci- 
turhxrcditatis aditio. I.pro hxrcde. (J. Papinianur. 
flF.dt acquirt n.hxrcili. Nam caperctalrm pccuniam 
foli hxredi & nulli altcri dcbitam , ficri non poteft 
citra ius & nomcn hxrcdis : idco pcr tilc faCtum ir- 
duciiur hxrcdit.itis aditio: cum alium ctFciliumini- 
portarcaut fignificare non pofsit,vt ibi.Et fic pecc- 
niam accipicndo prxfumitur animum adcundihr- 
builVc,vt potius vidcatur f^dum incalTum feu ftuftia 
nonexplicafVc& nihilfccifr.l.quoties.fF.dcrcb.dn. 
Idcm fi hxres rcm hxrcditariam qux fcruado fcrua- 
ri potcrjtalicnauit, vel in tcftamcnio fuo lcgauit:^a 
coipfo viditur hxrcdttatc adiuilVe.I.fi auia.C.dciore 



Iatitcr& praikicc locutus fuit Bano. inl.mutum. tf. deli.ldcm fi frruum hxrcd tariu manumitit.l.j. C.(?e 
dcacqiiiren.hxrcdi.& in diifti I. nutu.quoJ elt nota- j8i iujc ddib. +Quxdam funifa&a xquiuoca>qux fe ha 
diim id muIta.Et aiiis lucratus ^ui aurum dcquoda bcrc potTunt ail adit!oncmhxrcditatis,& etiam .•«d a- 



abb.ne,qiii cathatrho mutus cfFc^lus volcbat,im6 fc- 

cit procuratorium aJ rcfignindum luam abbatiam 

in curia Romana f cundum moum c6lttium:qux rc- 

fignatio fuitp rfummu pontiliccm aJmill'a,& pro- 
J77uifuin dc abbitiacuidam fuo nepoti.+Sccundb prin 

cipalitcrdixi fupra,qu6Jdeanimo ad.undi hxrcdi- 

tatcm apparcrc potclt p. r at^um fa;fti:& tunc confi- 

derandum cft, quodquxdam funtfaCta prxparato- 

riaad aliquiJ. Q^^dam vcro funtquxprincipaliter 
J78 tiunt proptcr fc. + Primocafu contidcrarc dcbetis, 

quoJ tai^a prxparatoria funt in dupliciditfercnti.i: J^i adcundi vcl non. quia + dcanimo nullusput prxter 

q.iti quxdamfunt prxparatoria ad aditionem hire- Dcum(qui folusfcrutatorcft cordium ) iudicarc. c.j. 

diutis nccc(l'aria,& prrilla no inducirur aditio hxrc- vtecclcfia.bcnc.Nifi per coic&uras , qu^ funt lcgiti- 

ditatis : vt puta hxrcs fub conditionc inftitutus ad- ma , im6 euidcns probatio corum , quz in animo 

implcc condicionem, finc cuius implcmcto adire no confiftunt.l. impcrator.ft.dclcga.j. & Panor.in cap'« 

adno- 



liu cftcftu^id cft t^a ficii potlunc animo non adcun- 
di,& c tra animii ius & nomc h<rrcdis. Puti infHtu- 
tusintrauicdcmiJtcft.itoris,inqua habitauit,quod fa 
ccrc potuit caufa adcundi h^rcdiutc, vcl caufa cuflo 
dix,prout quilibct vicimis faccrct, aut ncgotiorii ge- 
ftor:v«.I fepcliuittcftatorcm , quod ctiametTcpotuit 
animo adcundi, vcl cnufa pictatis.Et tunc ad pfumc- 
dum deanimoa.lcundi vcl non adciidi recurrcredc- 
bcmus «d coicCturas.N^mex qualftaiercrum & per- 
fonai u prxfumemus,an inltitutus hoc ftccrit animo 
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ad noilram.in pnnc.de cmp.& vcndi.aliuil app:>rcat. 
idco conicAiinndo animiim hTrcdis in tnlibus fa- 
&is xcjuiuocis c onfidc rarc dcbcmus, qufdam funt 
in quib' caufa piccatis c.iditdc- facili « vt repelire dc- 
fiin6tum : hanc enim caufam &ceret vicinus vicino. 
Similitcr pafccrc familiam cxpcnfa modica , maxi- 
me fi cflc-m paruuli , faccrc cullodiri domum. Nam 



dcciditelcganter Bart.inl.cxannuo ff.Jcdona:intcr 
vir. & vxor. cp fi maritus > qui pro tilii< adirc potcrat 
hfrcditatcmjvcl ipfi filij pmnos mulicris mortuf di- 
Aribuut amorc Dci , pcr hoc vidcnturadirc hjtrcdi- 
tatcm , fi crant panni fcu veftimcnta vilia , quc funt 
mulicris.vtibi: X: pLnc pcripfum Bait.in l.in hisrc- 
b«s.^ .fcnius.ff.folu.matrimo.imo plus dicit in d.l.fX 



hxc omni 1 faccrct vicinus vicinocx pi' tatc. Et tun.. J85 aniuio.t vf, marituspcr annum rctinendo cjotem v5- 
cx tahb is fattis & aftibus non pro^atur nec pr*fu- d tur h.rrcditatcm aclirc , vt moricndo pol} annum 
mitur aditiohxrcJititfs,nifi aliud probarctur.l.& li- h.rrcditatcm tranfmittat tanquam aditam, diccnsfic 
quis. .plcriquc.ft.di- rcligio. Qiyrdam funt fic^a, in fuilli- o^ncntum Tudcrti^quod dicit not.i..& mcnti tc- 
quib* noncaJit pr.rfumptiop'ct.itisitadcfjcili , ncc jSSn- ndum. t Etintcllipo rp rctincndo dotcm pcran- 
ctia prxfumptio aJitionis: vcl.iti ft hrrei ftui^us hx- num, int'. Iliffitur hfredit3t:m vvoris adiuilfc: vbi cf- 



rcditatis rccollipi & recondi fccit,aut curi de iumc n- 
tis habuicl.pro h.Trcdc.^.rcruos.fKdcacquir.h«rcdi. 
& tunc fi quidcm viuit ipfcmct hircs , qui hjrc fecit» 
(landum critcius intcrprctationi cum iuramcnto : & 
fi mortuus fit,flabiturintcrprctationi fui hafrcdis,fc- 
cundcl laco.dc Arc. Nam corum quT cx animo pc- 
dct & non plusirahi polfunt id vmim cdcdu quim 
alium, Icgitima probjtiocflaflcrtiofaciintiscumiu- 
ramcnto.rccuM Jiim glo.in jr.ali,r.inffit.Hc iftio.iun- 
fio c.paftoralis.dccxcCjit. quxdam funtfaCli in qui- 
hustalis pnfumptio pietatis& charicatis nullomo- 
do cadit, vtputa fi harrcJ rcm hrrcditariam vcndidit 
tcmporc non pcrituram , aot v.iditad haSitindum in 
domo hgrcditaria cum familia & fupcllcdilibus 1 uis: 
vcl domum tc nuit loniro tcmporcicilicct dcccm an- 
norum.Nam cx curlu tcmporis, licct non inducatur» 
tam-.-n pr.efamiiuraditio. I. qui in .ilicna. /. fcd & (i 
non adicrit.vbi Bart.tf". dc acqui.hxrcdi. & Bal. in I. 
ij.C.ifc lcgi.hf redi.& in l.j.C.qui admitti ad bo.po''. 
jS^poflunt. &idcmfidcbita tcflatoris foluit. tNam 
licct cxtrancus poffitprodcbitore ctia imiitofoluc- 
re.l. folutionem. rfldc folu.& I.folucndo. ff.dc ncpot. 
pcft. tamcnquiaquando quis foluit , magis vidctur 
folucrc quod ipfcmct dcbct , qu.i nominc alccrius. I. 
& m3gis.fFdefolu. talishrrei folucndo videtur in 
dubioadiuifrch.Trcditatc,& fic propriudcbitum fol- 
ui!fcJ.j.& ij.C.dc iurcdelibcran. & I.gcrit. vbi plcnc 
Bar.^f.dcacqui.hjtrcdi.quodumen vcrum intcUiga- 
tis, fi ad dcbicndcfundi non tcncbacur, nifi vchxrct, 
fi vero alias ccncrctur illa folucrcctiam fi hircs non 
effct , puta quia cfl filius dcfunfli primipilan j : pro 



fctei dctui evtenamrnto vcl abint; ftato, iu^ta l.j. 
C.vn le vir & vxor. Qj'a tunc cum (i hircs efle no- 
lct,tv-ncatur in^Va anniiin dotcm rcHituerc hxredibus 
vxorisab intcftato fucceJcntiKus, vt in primocafu: 
vcl fifco vltimo fucccircjii, vt in ij.cafu. ccr tc tunc drt 
tcm rctincndoperannum, fatis crn^cturadirc, vl ibi 
dicit Bar. Vnjct.dcs aftus non dicunturncc prz- 
fumuntur ficri citra ius & nomcn hzredis. Qu od fc- 
cus cllct in elc-emof ^ni ncccllaria , quac ncccllc firri 
habit vt honor dcfunftifcructur fccundum confuci 
tudincm ciuitatis : vcluti fi pccunia expen Jatur pro 
candclis ccrcis tc "porc funcris:quia cx hoc non prx 
fumitur aditio. Ciim fieri poflit licitc citra iu'; & no- 
mc h«rcdis,fcilicct caufa pictatis , ficut ipfum funus, 
vt fupradiiftum ell. cxquibus omnihushabctis , n» 
tria funt quorum vnum non cfl aliud : fcilicct hircdi 
tas, ius adcundi , & ipfa ad'tio. primum cfl ius quod 
acquirimus pcraditionem. fccudum cftiuspcrquod 
feu mcdiantcquo hxrcditatcm acquirimus : tertium 
c(l ipfaacquifitio. Primum fcilicctharreJicascofiAic 
in iurc.I.hxrcdicas.tf.dc peci.harred.in prin. fccfidum 
fimilitcrcflquoddam ius,& non mcra faculcas.l. iij. 
in fi.C.dc infli.& fubfli. idco tollitur& pr,Tfi;ribirur 
ncgligcntialongiflimitemporis , fcilicct xxx. anno- 
rum.l.licCT.C.deiuredcIib.q<iod no tollcrctur, fi mc- 
rafacultas cfTct. I. viam publtcam. fF. de via pub'i. & 
plcnc Panor.& Fcly.in c.cum acccfuHcnt. dcconfti. 
Tcrtium vero id efl ipfa aditio efi potius faSi quara 
iurisquiaconfif^itin d claratione animi.l.proh.rre- 
de.tf.de acquir. hxrcdi.c|ux quidc m declaratio fafli 
cll, ficut in fimili dicitur in I. confilio.ff.de curato.fu 



cuius adminiftrationc vxor & filius ctiam non hxrcs ^87 rio. tNam licrt aditio hxrcJitaris in fula confiflat 



j8f 



tcnetur.l.fina.C.dc primipiloJibr.xij. Tuncquiacx 
ncccf(itatc pocius qua volutaie fo1uit,non dicitur cx 
hoc patcrnam aJitiilVchircditatc, fi alias non coftet 
dcanimoadcunditfcciiJum Ioan.dc Phcind J.fi.& 
idcmclUt, vbifiliustcnerctur pro dcbito patris cx 
ftatuio ciuitaris, vcl vxor pro marito. quod fi< ri po- 
tcfl per d.l.fin.fcciidum Panor.in c. cx partc. in fi.de 
Confuct.& Imo.ibi. Dc quo vidiflis fupri. iHtodtm 
ufidmmtirtlintfuent. in xxj. limitationc. Aiucc|uain 
crgo pcr dcbiti ("olutionem inducatur aditio,rcquiri- 
tor Q» hatrcs noo coaftus, fcd voluntaric debicum fol 
ucrit ipfius dctundi.idcm fi acccpta pecunia pacc fL- 
cit cum occiforc dcfandi ftatc ffatuto, cp pax habca- 
tur ab hxrcdibus occifi:dc quo pcr Bar.ind.l.prohx 
rt-dc.jf .fin.& Ioan.de Pla.in d.I.fi.vbi hoc limitat.idc 
ftt-ftatorisdomu fepofiidercdixit. &ccrtccx ifiis , 
animus adeundi prxfumitur, nifi contrarium probc- 
t Ecidem cric fi hxrcs infbtutus vcl ab intcih- 



.tur 



voIuntatCjfL-ilicet volcndi ctVehfrcs.tamen intclligi- 
tur,(p illa voluntas declarata fit aliquo fado aut vcr- 
bo,vt plcnc pcr Bir.in d.l.gcrit.cilin fola voluntas& 
d; libcratio in mcnte rctcnta aditioncm hcriditatii 
non inducat.Ncc h^rcdtm inilitutum vclab intctfa- 
to fuccedcntcm obligecctiamin foroconfcienric , vc 
fcilica ilico cf dclibcrauic in mcnte & voluit bxrcs 
clVctperca , li non foluat , quibus fatisfacicndum cfl 
pro dcfanSo.quod fccus cfl in voto:quo fola volun- 
tate obligatur volcns , licct fola mcntc rctcta fi fcmcl 
fjit dclibcrata.l.fi rc.^.voto.fF.dc pollicita.fcd in adt 
tionc h^rcditarisrcquitituraduscktcrior a nuda in- 
tentione & volunt.nc adeundi : vt quia verbo aut fa- 
&o dcclarat h^rcdc dVc vcllc, & g> illa vcibi fucrint 
cumaliisprolatavclfadagcfta, ita <]> probari po(- 
t fint. t Quoniam fi in fcipfo dicercc in camcra , cgo 
adcohgrcdicatcm: calia vcrba adicioncm ac fi cacuif- 
fct non importarct. Nam licct vcrbum propric dica- 



tofuccedenselcemofynam dc rebus defunfti fcccrit turillud quo iuramcntum concipitUr,quanui$ voce 
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Repe.cap.Raynu.Gul.Benecliai. 

inmcmcDci conccptom. Concc ptus cnim mcmis dicandum c(\(.t,ciimcocaru dcli^umcotraiiam vo- 
dicitur propric vcrhum.quod vocc & loqucla cxpri- luntJtcm dccbrct,<iicic lcxt.in l.fi qui^ cxtrancus.^ . j. 
mitiir , vt pulchrc dcclarat Lyra. fupcr illuJ loannis jpitf.dc acquir.hirc.Pcr qucm diccb.it Dyn. t(];,()d ab 
j.In principio crat vcrbum. Nos tamtn iuriQx illam iniuria non cxculatur illc cjui dicit , tu mt n^ii faluo 



voccm & e!o<]uium communi vfu locjucndi dicimus 
vcfbum: & vcrba dicunrjr voces qua: fccundum Phi 
Iof»>phum.in lib.pcricrmc.aliud non funt,f]uam no- 
tr c3rum,quz funt in anima pafsionum.Et ifto mo- 
doc.ipicndo v^nbum pro vocc& loc}uc'adicimus,<j» 
vctbo adiri poicft hjcrcdita$.i. vocc & toqucla mcn- 
tit conccf^tum cxpiimcntc. Aliquando tamennon 
vcrbo a liti nec fiCto tali qu^ aditioncm inducat (dc 
quibus fupriplcnc vidiftis)prjffumituradita,fi pro- 
bcturlonuotcmporcpcr hxrcdcm fimplicitcrtcnta 
& admmiHrata. Qupcifucxdiutumitatctcmporis, 
przfumit ur aditio & folcnnit.iseiufdcm , non qubd 
adtciu h^rcdicatis inducatur cx tcmporc,cum tempus 
non fit modus induccndx aut tollendz obli^ationis. 
l.oblignionum fcrc.flF.dcaft.& obIi£;.Scd aditio h^- 
rcJititis pcr credttorcs forteaMcs.ita vd alios , quo- 



honorctuo. quia vcrbum miurioforo prxccdcnsdc- 
cl.ir.it, quod non habcbat votuntarcm falr ■■' ' t 
honorcm.l. fi non conuitij. C. dc iniu. dc .1 
vcrbi$tumctiris,an fint indinindciniiKtofa, vidca- 
tistcx.Sc Dodo.in l.qux omnia.ff.dcprocurato. vbi 
B3rT.& inl.ttc apud Labconc.ft.de iiiiur.Panor.in c. 
cum tc,dcrciudi.Alcx.& lafon plcnc in I.fi.ff.quod 
qaifquc iuris in .iltcrum r[atuit.& Fcli.in c. d*tc«fti fi- 
lij.dc cxccpi.rclbtcrgo , quod pcr vcrba & fadra vc| 
non fafta probatur bxrcditatis aditio. dcquo l.itini^ 
mc pcrBar.& Dofto.in d.l.gcrit.ft'.dc acquir.h^fcd. 
Ioan.dcPlat.AnpcI.& DoSo.in f.pcnult.& (i.inni. 
dc hxrc.quali. & difll-. & idem cfl inimmiDionehx- 
rcditatis,qux militatinfu shxrcdibus,in quibus no 
cadit propric aditio , fcd imraiflio , cum viucnccad- 
huctcftatorcctn^crcnturiHc quafi domini patcrna 



rum iii» Tclt rj^adita fu'.rit,probatio iUo tcporcprx- h.rrcdttatis , vtpKniflimt vidcbitis J. AftrtHO iu^i$t 
fumitur facta. vndc non fufticcrct arttculatc hxrcdt l^l tefiAtereS). t Ei quomodocunquc adcarur hxrcdi 



dcccnniotcnuilTchxrcditatcm.nifi nrticulcturquod 
hxrcditjc 'in adiuit: & tcmpus longum inducatur in 
vim probacionis, quia cx eo prxfumicur adita. 1. qui 
in aluna.jj.rcd & |j non adicrit.ft^dc acqui.hxrc.& I. 
fi iilius.C. dc peti.hfrcd.ficitl.pcnul.cum fua C. 
communi diui. vbi diuifio prxfumitur cx tcmpore. 
j8p quod c{\ not. tEt ficut pcr faSum probaruranimus 
& voluntas h.rrcdi$ adcuiuis.vtdidumcft, lic ttiam 
probabiturpcr non fiAumtquia licutrcpudiatio hf 
rcditatis probatur pcr non t.iftum. t. rccufari.fccun- 
dum intcltcftum laco.dc Arc.riF.de acquir.hxred.ita 
ctiam aditio qui cifdcm rcgulis proccdit. inftic. de 
hrrcd.quali.& ditfjr.f.fi.C.dcrcpudi.hxrc.l.ficur. 
Ponc ad pctitioncm crcditoru.n hxrcditarioru fiiif- 
(ch.xrcdi afsignatuin tcrminii adadcundumvclrc- 
pudiandum : ccrte fi intra tcrminum nihil facit, prx- 
fumituraJiuifl"i.-.C.dcrcpu.vct .ibrti.hircdit.!.H./.fi 
jutchtc.& #.li quis ver6tomcrario.de quopcrB.ir. 
in l.quadiu.tF.dcacqui.hxrc.& lafonin l.tl. C^dciu- 
jporodJtbcran.tNam fcmpcr contumacia cftin drtc- 
riorcm partcm interprctanda, vt fcilictt h.rrcs lipfo 
tcrmino adiaiiTc vi.katur,quido hxrcditJsert dam- 
.nofa.itanota.dicit Bild.inl.j.C. quiadmitiiad bon. 
pof. pofTunt.Si autcm tcnninus clVa ci afsit^natus ad 
tnlVinciam fu^^ftituci aut vcnicntium ab intcftaco,tuc 
lapfo tcrminovidccur hxredititcm rcpudialTe : quia 
hoc c.ifu vid.turhxc intorprxtstio m !cise(reci dim 
nofa, vt di xi fupcr vcrbo , Et vxonm namtae AitUtf. 
in iiij.prxludio.vbi autcm tcrminus non ctTcc ci alsi- 
gnatus,ncc ad inlTmtiam crcditorum nec fubftituti, 
fcd ipfc hxrcs motu proprio pctiit tcmpus ad dctibc 
r.indum,tunclaplbtcrmino vidctur adiuiftc fccun- 
dum Cyn.& modcr.ind.I.fin.C.dciurcdcI.bc. Dum 
tamc intcprr tcrminus fcilicct anni flicrit ci ftatutus. 
aliis fccus fccundum Pau.AIcxan. & lafon. ibi in fi- 
nc. Vcl poncdcbitorc indicm,& fub pcrna fuo fuc- 
ccfsiflc crcditori , tn diemque ddiitum non foluidc: 
cerjccx lioc nonfaiflo prxfumitur& probaturadt- 
tio:quiaTt nun ,irxfumeretur,iftc KiilUt in mora non 
j9t (olucndi incidllTct in pa.nam. t Or cllc in mora 
cft d. li.ttuin,proplfr quod incurritur pczna. I. quod 
tc.ft.ti ccrt. ptt. crgodchcmusprxfumcreaditioncm 
pcrquam in dcli^um nonincidit. 1.mcrit6.fF.pro fo- 
cio.nifi t xptcfsc npparcrct hircdem delinquere vo- 
luilTc : quia tunc pro dcli<fto & non pro aditionc iu- 



tas,fiuc vcrbo,fiuQ|a(fro, cx t.ilt aditionc I xrcs obli- 
pjtur pcrpctuo hxrcditaci , ita qucxl tcncbituromnia 
fubirc in poftcrii oncra hxrcditaria , etiam valorem 
hxrcditatis cxccdcntia ,qux implius non fcqucntur 
fijndos,ntc corpora hcrcditatia,fL'd pcrfonam hxre- 
dis cx quafi contradu nunc pcrfonalitcrobtigati. 
Nam adeundo hxrcditatcm quafi contraxit cum dc- 
fundti croditotibus & lq;atariis , & cis promifitlc vi- 
dcturfuftincrcomnia hxreditaria oncra.inft.de obU 
p.-i.qux cx quail contr.Kftu nafcuntur.^ .hircsquotj;. 
adcci quod cftcftus tft vna,& cadcm pcrfona cu ipfo 
d fiintf o,in Autlic.de iurciuran. a moricn. prxfti.in 
princip. vc .ibomnibiisconueniripoffitcrcditoribas 
h.rrcditaiiisficuc pofTi. t dcfiinditus fi viucrrt. Pcr qui . 
rationcm & aliasconcludut omncs, quod fi dcbitor 
hxicscrfu:iaturcrcditoris, ilico ciuod adita fuithz- 
reditas confufx funt actioncs,quibus dcfijnfto tenc- 
batur in totum vcl pro partc^qua hircs eft.Et c con- 
uerfo idem erit, fi ctcditor hxrcs dcbicoris adita hx- 
rcditatcfuerti, cum<'dcm non poffic cfTc cieditor & 
dcbitor.I.j.& l.fi adLiIta.C.dc hxrc.adiio,& l.fi vxo. 
C.'lc bonisauihoritatc iudic. pof. Noncnimpoffct 
credtcor hxres dcbitoris fidus ii fcipfo pttcre , & fi- 
bimit fulucrc, arjj.c.fi.dc infti. & c.dcbitu.dc baptif. 
quod cft vcrum in crcditorc facto lixrcdc dibicoris, 
qut fibi crat obliqatus & tencbatur aftione pcrfona- 
li,cu.T aditionc hxrcditatis confufa fii:t& extinfta, 
nifi mduobiiscafibus Primo fi prauatusdc rcftitucn 
do altcri h.crcditarc adirc coai^os fiicrit.l. fi debitor. 
ft'.ad Trtbcl Qimi tiincciim pcrdat rrtbcllianicam 
& nihil dc hri.dititc rctincrcpoflit, vtdixi fuper 
V. rbo, Si4bf^ltbtrumortrttMr.\').in materia fidcico- 
mitTarix fubiiirutionis : ccnc n^ioncmfuam pcrta- 
Irmcoa^hm adicionc no confjfain ncc extinA:am 
-inrfntarepotcriconira fititicomtr.ilTarium ,qui lo- 
co hiicdis cft, vtd.t.d.bitor.vbicfttcx.multum no- 
tabilis , fccundum Dofto. Sccundo non ccnfctur 
con'ufa aftio pcrad!tioncmh.Trcditacis, vbi hxros 
inncnrarium ft-i ic: quia fihirtditas fotufdo propter 
xs aticnum non ficipfe hxresin ordinc aliorum crc- 
ditorum fibi dcbitum rttincbit , nc hxn ditas bona- 
fidc adita lit ci damnofa. C^a hoc cafu habctur pro 
non adita.l.fin J.& fi prarfjtam.Cdc turedelibcran. 
fccundum Bald. & cl.tiins Alcxand. in l.dcbitori. in 
princip.C.dc pa£tis.& Paui.conlt.cliiij.incipicn.vifa 



Mortuo iracjuc Teftatore. I. 



ilo 



fiAi narratiua.& idcm Ci tota hzrcditas exhauda fo- 
ri.t lcgati$> quo cafu h2rc$,qut inuc-ntarium fecitirc- 
tincrc potcrit debitum , inquodi.fjn<ftu$ ci tcntbi- 
tur,& quarcam dctrahcrcFalciJiam.nifi tcftatordif- 
pofuilTft i a>n cum dcbito compcnfari. I. li dcbitor. 



&fufiicit harredmi punin folum pcrditionc Falci-* 
dif.Authc.ftdciim tcftator.Cad lcg.FaJc. Crcdito- 
rcsautcm harrcditarijccrtant dc djnociiitando, idco 
hxrcdf m coucniunt inft>!idum,ficut d'. fiin^um con 
ucnirc pofl"cnt,fi viucrct , aut incarccnrc , aut bonis 



ff. ad FalciJ.Pr^frcapcraditioncm hxreJitatis non 397 ccdcJum cogirc.t.j.C.tjui bon.ccdc.pof tldcirco 
cOl^indituradio rcalis,id cft,rei vcdicatio,quz con- fi h^rcs vclithoc rantum, & cmincs pcriLulum fiige- 



tia dcfunclum pro dominio alicuius rci fibi compc- 
tcbat , fccundiim B tld.ner rationcs fuas in dida I. l\ 
v.\or. Pariter non confjndicur adio hypothccjria, 
quz hzrcdi contra dcfundum compctcbat , vt difta 
l.dcbrtor.fF.a J Tr>.bcHianum.& I.ciim quis.f. Hn.fF. 
dc fo!utio. ctiim fi hisJuobus cafibus inucntariuin 
non fecilTi.t. Extn autem hoscafusilicopcradttio- 
ncin hzreditatis cofufe funt adtioiics omnes ai^iue 
& pa-Viuc, quiinterdcfunftum & h.rrcdcm compc- 
tcbant, proptcj iicnticatcm pcrfonarum ,quzfadz 
394. funt vna & cad.m,vt Jiftis iuribus. tOr, domini, 
flcut ab init'o adirc hxrcjitatcm cft mcrx volimta- 
tis, ad quoJ hcicndu ncmo cogitur. ncc cmcrc f, 
nec donitu.C.deiuredcliberan. Qoia ncmoco^^itur 
cama.^ir::. mfi fcruus in tcftamcntudominl fui hz- 
rcs iiiftitutus.iiiftic.dc hzr^-di.qualita. & ditKrcn./.j. 



rc , & cuitare : quia interJum crcdltorcs hzrcditads 
tacent,& nonfcdcmonftranttJonec aJita h^reditate 
capi.it cofiliumlf gis luftiniancz qua hibcmus inl, 
fi.C.de iurc dclibc. vi fcilicct hzrcs on^ilfa qu.icuni^ 
dclibcrationc, ctam dubiusdc vliibus hircditatisa- 
dcatintrcpiJc hxruJicatc: Jum tamen ittfratrcsmen 
fcs vocatis crcditoribus Icgatjriis,& cztcris quorum 
intcreft , fjL-iai inucntarium dc omnibusbonis hzre- 
dicariijfccunJii 'ormam triditam in J.I.fi.Quoniam 
eotunc non ton 'litur rroJitoribus hzrcJitaiiis nec 
Kgatjriis vltra vircs hzrtditatis. Quod intelligo ve- 
rum vltra hzrcJitius valorc:adc6 (j> i\ hzres hzredi« 
tatcm valcntcccntum vendatpiomille, non tencbi- 
tur vltra ccntHm. Qij^ia illuJ plus non habci ex here- 
ditatc.fcJex fortiina & fit tintc cmptoris , tcxi. eft 
nor.in l.fi hrrcs inftitutus.lf.ad Icgcm Falc.fccridum 



&quicunqjchrrc$ dc rcftitu^nJohTrfJitatem (»ra- J98 I*f.inI.quauis.C.JcI-a[at. tEtinficicJotaleinue 
uaius.vt plcn^ liabuiftis in verbo , SiMyfjHtlJlitm m« tarium dcoct hztvS obfauarc Pquttia. Prin>6, q> in 
rfretur. j.In matcria fiJcicomilVatiz fiibft rurionis.& ucntarium inchoctinfi-a trigintidies , qut fccundun 



in cafu i.qai Jam clogio. & I.rum aliquis. C. Jc iurc 
dclibaandi, fic ctiam ex poftfjif o Jicitur cflc ncccf- 
fitatis, vt fcilicct hzrcs pccnitcrc non poQitJ. ficut. 
C.Jcrt pudi.vclabfti.hzrcJi. Imo vt Jiftum cft,tc- 
ncb tur utnnia oncra fubiro h.Trcditaria. Et fic non 
immerito pupilliis non potcft finc tutorc adire , & 
tanto J;fcriin!m.& pcriculo fc fubiiccrcncc rcpuJia 
rc.l.pupillorum.C.dcrepuJiand. hzrcji. &inftituc. 
dc 3 uthorita.tuto.circa m l dium. quia finc tutorc c6 - 
5P5trah;rc non potcft.Et fic ncc quafi contrahcrc, t Si- 
cutnecmmorxxv. anniscuracoiem habcnsfinc cu- 
ratorc adirc potcftJ.fi curatorem.C .dc in inicgrum 
rcfHtutio.mino. nec mulier iVituto, auc confuctu Ji- 
ncprohibita contrahcrc hzrcditatcm adirc potcrit, 
ficut nec contrahrrc, fecunduuin Bano.in r.morc.lf. 
dcacquircn.hzrcdit. Vndc nonimmerito iura con- 
ccflcrunthxrcJi annumaj dclibcrandum , fiadire 



tngmti (ites , qut (ccundum 
magis comuncmopinionc currcrc incipiunt i tcm- 
porc aditz hzredicatis ilicopoftquam h^resadiuit» 
fecundum glo.in verbo,dcIatam in dJ.fin.Nam anie 
adicam hxrcJiutc non currunt illi trisinta dics, nifi 
hzrcsmalitiosc adirc difF.rrct,fccunJu B:r.pcr tcxt. 
fini^Iarc inI.ftatuliberos.*.ciim hxrcs. ff.Jc ftatuli- 
bcJ,& cum hzrcJicas.in princi.illo coJ.ri. Et magis 
propric hoc probatur in l.fi in dieni.in ptin. vbi hoc 
noc.Bar.tf.de con Ji.indcbi.qucra fcquicur Lud.conf^ 
Ixxxiiij.incip. C'rcaidquoclquzritur. &cftvcrum, 
(pabadica hxrcdicatc currit tcnr.puificicndi inuen- 
tarium, vbi dc hxrcditatc non eft qiizftio. Si autcra 
hzrcscamnon poffidcrct, f dpctirionc hzreditatis 
agerct,non fibi currcrettcpus,ne. in pccnasiuris,dc 

3uibus infri, incidcrtt doncc finita quxftione hzrc- 
itatis.qua fioita tcmpus currcrct,& non prius,fccun 
duin Bal.in I. Jcft nfionis fjcultas. C. dc iurc Hfci,lib. 



vclit.aut recufarc hxrcditatcm. Quam fi aJiucrit x.arg.l.fiquJsingraui.f .fin.& l.qui pofthumos.ft'.ad 
pcrpctuo obligatus crit , vtdixi I. cu anriquioribus. 399 Silleia. qnod dicit cffc notandum. t Vt autcm in- 
C.Jc iurcdchbcran.Je cuiiis intclleifhi viJcbicii in- choacum Jicitur inuctariun. infra triginta dies, nod 
-ii i AfartMUatjjteflHlmre.V]. In matcria tranfmillionis fufficcrct quoJ hzrcs vocaff t notarium & teftt-s, 8c 
59<S hrrcdit.nis.tLt intclligacis (j> obli[',3tuscritcrfJito- 
ribusctiam v!tra vircs hxrcditati», & tcncbiturJc 



fuo proprio faristaccre , fccundum Dodon s in ru- 
biica. fF. dt acqitircndi hzrcditatc. Quocafu hzrc- 
ditis dicitur magni pauperras , & fic hzrcJitas dici- 
tur potius paupcrra$,quim iucrum. Vnde fi tcftator 
quantuncunquc diucs in tcftamcnto fuodicerct lc- 
go,vcI relinquo dtmidiam p.iupcrtatis mex,in tali re 
lifto vcnit Jimidia hzrcditatis f«z,vt fingulariter 
dcciJit Bal.fitp^rrubri.C. de vcib.figni. in fi. allcf;at 
l.Lucius.jF.h.rrcdum.fFadTrcb.quiamnItolics pro- 
ptcr occultum xs alicnum dicitur paupcrtas , vifo rji 
tcnttur hxrcscrcditotibus vltra vircshxrcdicatis.Le 
gatariis autem pro legaris in tcftamento rclici^is non 
tcnibitur vltra vires hxreditaris : quia fidcfun<5h]S 
viucrct,pro legatis conueniri non pofTct. idco licct i- 
ftaoblig.irioorigincmfumat inpcrfbna hzrcdis ab 
adirionc hxri-ditaris,tamcn illa obligario limitatur 
(]U3ccnu$ patiuntur vires hzrcditaris : quod fufficcrc 
dcbctlegatariis,qui ccrtat deIucro.I.fi.C. dccodictl. 



in principio chartz pofuiflct fignum crucis, fccundu 
Bal.in diGta I.fi. Scd reqiiirituri^ aMquz res dcfcribl 
inceptj fuerint.Tamen licet inc- ptum non fucrit in- 
fra triginta dics.Ju tamcn infra alios Ix.dics inchoa- 
tum fuerit& pcrfcdu.fufficitfecundum Bart.& Do- 
do.in d.I.fi. ^uia lcuis folcnnitas cft prius inihoare, 
& poftea perhccrc , c uius omiffio non vitiat.l.j. fF.de 
ven.infpi.& not.in I.cum hi.Jf.fi prftor.fF.de tranfa. 
SufiicitcrgOjfpinutntariumpcrficiaf infra tre$mcn-« 
fcs, quando res funt in eodcm loco , ncc poftct iudex 
hoc tempusabbreuiarc ex caufa, vel prorogare,fccu- 
dum Bald.poft Nicol.dc Matha.& Odofr.pcr tex. in 
d.I.fin.iIi.Jf.doncc. Ncc obftat l.qui pro tribunali.ff". 
dc rc iud.quia locjuitur in aftu pcr iudiccm cxp< dicn 
do.qualisnon cft inuctarij confcAio, & interim du- 
rantc confefiionc inuccari j hxrcs conucnin non po- 
tcft a crcditoribu$,nec a lcgatarii$,nifi in callbos, dc 
quibus in difta I.fi.per Alcxa. & fi conucnirctur, ex- 
cipcrc poflct de inucntario non pcrfirdo. Qux qui- 
dcm cJtccptio impcdic omncm liris ingrc)Tum,fccun-* 

duto 



Repc.cap.Raynu.GulBcnedidi. 



HumBin.&Do^l.ind.- (i.jf.Ucci^^hm.quintumcu- 
cjucinftnimctum paratam habcrct o .'cutionctfccun 

400 dum Bal.ibt./. & fi prxfatu. tS.:cund^> rcquiritar 
1n con&fiionc inucntari j, cp in co dcfcribaiur omnc» 
rcs mobilcs > & immobilcs rcpertx in hxrcditatc tc- 

' llatorisdcfiinftitadeo cpdcfcribi dcbcnt ctia rcs alic' 
nf.ytliiti rcsdcpofiif vcl comodatgpcncs tcftatorc, 
rccundumB3ld.&: Paul.in d.l.Bn. Qijj^ harrcs poicft 

'aigcrc & coucniri pt^tionc harrcditatis ad talcs rcs. 1. 

'& non tintum.ff.dc piti.hrrc.Et fi pcrfcfto inucnta^ 
rio aliz rcs dcucnircnt ad notitiam ha:rcdis, dcba il- 
lasde nouo addt (accrc inuctarioudco (f cautcla c(l, 
vt hrrcs poni ficiat protcftationcm, cj» in inucntario 
dcfcribi fccit omnes rcs , tjuas fciuit clfc dcfundi. Et 
Qyfi aliqus alix ad cius nodtiam dcucncrint , ^ciat 
aJdi in inuentario, fccundum Bal.ibi ind.l.(i.& An 
gel.in l.i.i.hzc Aipuhtio .in fi.ff. fi cui pl' quam pcr 

401 lcgem Fal.vbi plus dtcii , t cp fruiSus & acccrnioncs 
ctiam pcrcepti antc aditam h^rcditatcin poni dcbcnt 
in inucntario,fcd non cfthoc vldmum vcrum,fccun- 



ciim pcr iprummct fi viucrct inproffari non pofTct. 
PrimopcrtcM.in Auih.dchxrc.& Falci.J^.fi vcrbab. 
funt.coll. j. vbi fi trcs tabulari j fucrint in aliquo aSa 
adhibiti , omncs trcs rrquiruntiir ad probadum adij. 
Sccundo hoc tcnct cxprcf^^ cafum noflrum diccndo 
Bal.& pofl rumSaiic.in l.itiiifiurandi.ciri;afin.C.dc 
rcfli.vbidicutjQ» fi ad fcribcndum diita tcftium, aut 
fjfta partiu duo aflureatur notarij, non 'ufHccrct, (p 
vnus folas fcriptura fjccret, imbdcbctambo ffribc- 
re& (ignarc, vc! ad minusrcquiritur^Q» vnusrcnbat 
& altcr fignct, fcu fc fubfcribai. alh gant. tf. dc cdciu 
do.l.fi quis cx arqcnt.iriis.^.ij.& not.in cquonia co- 
tra fiiIfam,pcrHofti.& loan.And.dc ^ba.& in d.|, 
fi vcrb abrunt.in Authcn.dc hirc.& Falc.idcm dicit 
Bal.in d.l.fin.C.dc iuredclibc.& AIbc.in l.j.fF.dcoff, 
conful.pcr illum text. diccs ita obrinuilfe in fido, & 
dccidit dc Milis in fuo rcpcnorio fopcr vcrbo,nou- 
rius. & latc hoc rcpcri dccifum pcr Guidoncm Pap« 
in dcciftonibus curix Pirlamtntt Dclphin3tu$,dcci- 
fionecxxij.incip. An inftrumcntu inquopcrpsrtrs 



dum Angcqucm fcquitur Alcx. & lafon. in d.l.fin. 40«? &c.vbi poftmulta dcciditur,qu6d tficut cotradtos 
quia fat;s, rj* in libro rationum dcfcribantur , vt pro- in fcriptis cclcbrandus nunquam ccnfctur pcrfcfius, 
bat tcxt.ibi dum dicit fupcr his rebus, quas dcfundus doncc (criptura pcrfc(5ia.I.cotr3<3us. C.dc fidc inflr. 



402 tempore monis hibtbat &c. t Si tamcn hzrcs rcm 
aliqtum occultarct hzreditariam (quanuisdolosc) 
inucntirium valcrct: tamc punirctur, & damnarctur 
in duplum illius rci, quam omifit dcfcrbcrc , perdc- 
retq; Falcidiam & Trcbellianicam , fccundum Bart. 
ind. jf.Iiccntiam.diccns, ita confuIuifTc proutidcm 
Bar.tcnct in I. bcncficio. pcr illum tcxt.ff.ad lcg.Fal. 
& in l.rcfcriptum.ff.dchis quib. vt indig. non tam^n 
tcn ^bitur infotidu crcditoribus , prout tcnerctur , (J 
inucntnrium non (cciffv.t,aut non valcrct, fccundum 

40j Do^.ibi t Tcrtio requiritur,Q»inucntarium manu 
publici notarij fcribatur , vtd.I. fi. ibi, fub prxfcntia 
tabuIarioru.Nam licctin tcftamcntoquoad cius va- 

■ liditatcm (non dico quo ad probationcm ) non (it 
diffcrentia .in fit fcriptum manu publici notarij, vcl 
ipfiufmit & folius tcftatoris abfq; tabcllionibiis, vcl 
manu alicuiuspriuati.I.publicati. vbi Do«So.C.e<xl. 
tamcn in inucntario^ forma rcquiritur,cj> manu pu 
blici notnrij fcribatur,alia$ non valcrct. Adcb cp fin- 
gularitcrdicit Bal.in l.fi.C.deiurcdclibc.cpctiam (i 
dcKindus dum viuerct manu propria fcripl; (f t om- 
ncs resfuas pcr modum inutntarij,non fufiiccrct hx 
rcdi, quod ctiam fcquuntur ibi Paul, & Modcmi. 
Qn^odcftvcrum fccundumcos, ctiam fi dtfnnftus 
paulbantc mort^mfuam perpaucos dics fccilUtin- 
ucntarium. Qiiia in prxiudicium creditoru non crc- 
dcrctur tali fcnpiurx d^ fundi , ficut ncc fux confcf- 



(ic inftrumctum pcr duos t.ibcllioncs rc ccpium,nun 
quam crit perfc6lum,donec per ambos rcpcrictur fi- 
gnatum & autenricitum. Etctiam ibi diciturtcncrc 
Spcc.rt.dcinftru.cditio.jf. inftrumcntum.vcrfi.itcm 
quod non eft (ignatu abccquiadhocdepuututcft 
&c. Tcrtib vidctur dc hoc cllc tcxt. in cle. Romani 
principc$.jf,dudumfanc.ibi,fcdmultit tabcllionibus 
acccrfitis & rcquifitis.de iurciu.& in clcm. attendcn- 
tcs.^ .ipfos autcm.dc ftatu mona.vidcnturcnim con- 
trahcntes, nc qua fallitas cbmittc rctur , plurcs nota- 
rios 3dhibuifrc,(icuta fimili.dc tcfti.dicit tcx.in l.fin. 
ibijlcxctcnim ncquafjlfitatis&c. C.dcfidciuf. ficit 
I.ciim magiftratus.C.quido prouo.no clt ncccflc.& 
c.prudcntiam.dc ofll.dclcc.vbi vnus cx duobus iudi- 
cibusdrputatis nihilpotcu valide (incaltc-io: fica- 
gocritinduobusnotariisa partibus adhibitis, pro 
fchcdaillain prothocollo vnius foliusnotarij rcgi- 
ftrata.In cutrarium allc^abam,<j» fidcm plcnam facc 
rcdcbcrct, & pcr collationarium ingrolfari po(ftt,fi- 
cut pofTct ipfcmct notari* fi viucret.primb quia tcxt. 
habt mus apcrtu, c^ vni foli notario crcditur dc fcri- 
ptura fua.I.fi (js dccurio.in fi. Cde Fal. Et fic plures 
adhibcrc,quam vnum nihil aliudcft,quani quxdam 
fupcrabiidas cautcla , vt in propriis tcrminis dc duo- 
bus notariis in a<ftu 3dhibitis.dicit Bal.in d.c.quonii 
cotra fiilfim.in vcrbo,duos.dc prob.v.col.Qux abu 
danscautcla fi nonimplcatur,nonfoIctnoccrc.CJc 



fioni ,lictt moricndocmanntx infui comodum vcl 407 tcft.l.tcftamcntu. tSupcrBuaenimnon noccnt, fcd 



hxrcdis , vt plcnc habuiftis in vcrbo, m extrtmitpcfi- 
404 dM. t Vnum tamcn cft vcrum , fccundum omncs, 
<f tcnet tcx.in d.I.fi.vidcrctur rcquircrc in inucntario 
prxfenoam plurium tabulariorum : tamcn fufHcit v- 
nus,fecundum glof & Do^o.ibi , pcr rcgulam. vbi 
num:rus.ff.dctcfti. tQupd ficit .id quxflioncm, in 
qua hocannoconfiilui.Rcpcritur inftrumcntum do- 
narionis plurcs contincns fuccefiiuas fubftitutioncs, 
i«xta I.quottc s.C.dc dona.qux fub modo.in protho- 
'tollis cuiufdam notarij dcfunfti rcgiftratum, in quo 
cauctur,cj>pcriIlumnotarium cumquod.i alioctia 
nunc dcfiindo fucrat rcccptum: tamcn pcr illu alium 
notariu non eft fignatii, ncc in fuis prothocollis,fiuc 
libris rcpcrir.ir rcgiftratum , an talc inflrumcntum 
pknam faciat fidcm , vt fcilicct per collationariu di- 
CU notarij potucritingrofTari.Et vidcbatur , cj> non. 



folumncccflrariaprxtcrmiffa minuuntcontradus, & 
non abundas cautcla, vt ibi cft tcx.not.Sccundb factl 
ad hoc tcx.notab.in l.iij.ff.detefta. milit.vbi (i milcs, 
qui habct ius tcftandi abfq; dcbita & communi tcHa 
mcntorfi folcnitatcteftari difpofucrit , & incccpcrit 
fcruata cLimuni,& intcgra folJnitatc.qua tamcn pcr 
ficcrc no potuit: ccrtc tcftamctum no minus valcbit, 
vt ibi cft tcx.fingularis.Non cnim crcdcdus cft quif- 
quit gcnus difponcdi difHcilius clcgitlc ad fua iudi- 
cia impugnanda & fubucncnda. Sic crgocritincafu 
noftro, vbi donator donarc potcrat finc inftrumcto, 
vcl fi cum inftrumcnto.fufticicbat vnum folum adhi- 
bcrc notarium,cui cum dcbiu tcftium folcniutc foli 
crcditur,vt d.l.fi quis dccurio.in fi.igitur fi pro abui>- 
danri cautcla duosadhibuitnotarios,quorum vnus 
habcri nu poffit,vcl non appareat, talc iaftrumctunt 

Don 



MortuoitacjueTeftatore I. tii / 

DOQ proptcr hoc corruit,nec illa vana,& rupcrabun- in I. Impcrator.fF.dc natu.liomi. quod /cquitur Fely* 
^anscautela nocct , vt d.I.tcIUa)ctum.cuin in dubio in cg.dc prjtfcrip. & lafon in Auth.ii vero coti^rrit* 
no (Itcrcdcndu: quia non vcrofimilcco animo doos C.dc iud.vbi dicut valircinrtrumcntu rcccptii i no- 
adliibuilTc , vt vnius dcfcctu donatio fubucrtcrctur, tario idonco ,licctiIludconfv Ccntcum notarionon 
vt d.I.ii j. Tertio facit tcxt. in l. j. C. cx pluribus tuto. if?onco.vidcati$ Felyn.in Cj.nobis.in j-not^b.dc fimo. 
vnus pro minorc cgcrit,vbi lic^^t fucrunt plurcs tuto- ^op tSicut i fimili didum tcllis infjmis probat fi cun» 
rcsdati pupillo , fuflicit (j>alter ipforum auihorititc alio teflc idonco, & probatx vitz concordct, fccun- 
prxdet pupiIIo,& cius ncgotiu. racit I.fi. C. dc auto. dum ^l.nor.inI.iii./. dux funtcaufac. in verbo , can'> 
priilan. Sic t rgo crit in pluribus nouriis de .iliquo dem hdcm.ff.dc Carb. edift. Sali.in I. in bonx fidci. 
necotio ro^^atis , vt vn' folus fufriciatin :'ubfcribcdo Cdcrcb.credi.Bal.ind.l.li quitex arg(:tariii.& An- 
inurumcntum. Qjarto adducebam icx.in d.l.j.fF. dc gc. cofi.j. facit quod fingulariter dicit Baldin c.quis 
ofticio confj. vbi quotlcsfuntduo, autplurts partm propicr.xij.col.dc elcAio.vbi dicit, (f canonico cti- 
pot:.flat J habcnt:'$,quilibct potc ft folus excrcere. er- minofo in clcaionc fcrutatori , & fux fcripturz cre- 
goiJcm critinpluribusnottriisad fcribendu inlVru- ditur,cxquoh.ibctfocios bonx fimxiper d.I. G quis 
mcntu deputatij, quiacreditur vni fuain potclbicm ex argcntariis./.ij.verfi.aut ccrt^. 
cxcrccnti. Qjj^molicctd.l.j.fF.deofhcioConfuI. vi- 

dcamrdiccrecotrarium , vbi plurcsordinarij parcm Ljus [gfu Chrifto faluatonnoflro. 
hib .nrcs potcftatcm , omnes de negotio cognofccrc 

coep>.rur,oinn£stcncturillud finirc:adc6 cj. vnus fo- S M M ty£ SECT/ON/S, 
lus no porf.t, niu folus inc ocpiflct dc ncgotio cocno ; 

fccro.I.(i vni.fccundum vnum intellcdum glof tV. dc MortUO it.iquc tcrtatore. U. 

rc iudi. Pcr quod vidctur idcm diccndum in calu no- 1 
ftro,vbi pluics not.irij rogati inftrumcntii recepcrut, | ^^j- j4dtti» tton tjl ntceJfana/MU h*rtdtbm, 
om ics iUad llgnarc dc-bcret.Timc hoc eft verii, ni(i i Htrtdcs fnni intnpltcid'ftrtmiM. 
in altcro iudicum cotingcrct impedimctum: quo ca j yeliMt*rijh*ridtj tfHitre dtCMntitr. 
fu vnus folus nccotiu per omncs inccptum perriccr ^ f/^rrdes ntctffmrijtfHi.dr nu.^. 
polTet,vtcfttcx.(inqu.in d.l. fi vni.fccundu Panor.ita^ Sermh<trtdeivtltMtoresf.UbUbertMttmMc^rutit. 
pcr illumtcx.cxprcfsc dccidcntc ind.c. prudcntiam. -j SmtMttllaMrdiuwte cehttdu extrMnti. 
/.j.coI.v.dcofii.dclc-. Or, fumus nos in his tcrminis, g /•,/«*, ^ firutu btredes d jf.rnnt. 
q» altcr notai iusmonuus cft. Viule attcto impcdimc y Htredts ftd & nectfffin^ ^m &nu.io. 
to notari j dcRin<fti,qui inftrumctum (ignarc no pof- n Sum hdrts vtfuu dicatHr ciH* rejturMUMr. d; nn.ip^ 
fct»crededu ^ft altcri notario, f^u ciu$ roHationario, lo Ftltj tfxire dtcuntur fm htrides. 
in cuius rcgiftri$notadi(fti inftrumcnti rrpcritur re- n Smum tantum oftrMHT,!}iuintumAditto.<!rHu.ii.(f;i^. 
408 giftrata. tSunt cnim ipfi tabillioncs iudiccs ordi- MMttrtfUArifLos flm dtJigit .fu.uu pdier, 
mr j volunurixiurif.Iiiftioiiis, fccundom Inno.in c. ,5 FiUus dutttir dt gtntrt matris. 
ciim inobi$.dctt rtib.& tenctchrius Pau.cofi.lxxi j. 26 FrMtrit*ffelfutierttventtvterinMt. 
iiij.coi.Scxtbflicitc.ij.iunfti gl.j.dcrercrip. vbi cumjy xJlfMerpimUliorMmfrole.^HMnpAttr, 
crimcn pctiutij fitdc pcrfcrufficicsadremoucnclumig riptrsifUMrtftcdsilM. 

quc a fuo bcncficio.c.qucTcIi. Jc iurciuran. & paritcr 19 zJ^t/amimnuim tju^rtimMTe.^fMrimenium a p*trt, 
rcnutiatiocftdcpcrfefufKcic$.c.fupfrf oc.dcrcnu. (jrHHHU.^. v . . • 

S" papa miilct dc illis duobus coftan /ufHcit q. de al tJyf<*trimenio dnranii ^utfnufunt cimaumiMHt ^uSia. 
tcro coftct , licct ambo fucrint copulatiuc mindata, ji Confmmu p4trit commtjiim non ixtinditHr ud Jiliunt 
& impctrasad vtruq; probandum fc aftrinxcrint cx- velntpotim.dr (**.^?. 
prwfsc:ficifiniiIiciimquilibanotarius fufiiciat adj^ tyfdAmui<fUoomntsfmmM,i}MomodoiMtelligatur. 
piiblica inftrunictum fcribcn Jum,& quilibet habcat IdintitMpatrit (jrfHif indiumu & bumanit. g-nu.^i, 
Ac pcr fc fofhctcnic potcftatcm, fi plures rcquirctur, ,7 Similt cr "^«» diffirunt. 
potcritquilibctinfolidumfua potcftatcvti: naminjg Similttudot/ttnpltx. 

dubio vidctiu dc quolibetm.indatainfolidu. Scpti-jj, l^erMmalnfuiddicttHTtfuedhabeialufuidveritutu. 

tno ficit elcgans dccilio lo.Fab.in /.poiTunt.infti.de Extarei/luddtatur^de tfuo aliqtitdextut, 

teft.vbi dicit.rj. fi litcra c6tincat,tj» duo figilla dcbcat 41 l^tpostfuare fic dictiur. 

apponi,& nOru- ritappofitu nifi vnu.quodtameeft^i "Patritijrfili) iMmMltit.& nu.^].44.&^^. 

aiithcnlicum,talislitera plcna fidcfacit : quiadcalio^fi Tattrntnttnetkrprodebnofiltf.rtcecontrm. 

f £t|1!o vidctur c(Te di<au ad abundantiorc cautclam, 47 Htrtditai uutnsnulU tjltnfnu kiridtbui. 

Quod no nocct,allcgat d.l.tcftamt-tu.C.dctcfta.ergo 48 RtgitfiUm ituim viumttpatre diciturrex. 

idc crit in cafu noftro vbi in inftrumcnto fit mcntio, 49 QuodammadidsQie^muuUmnotatimpi. ^ fitdt.-m. 

duo erant not iri j, & non rcpcritur fubfcriptus nifi 50 Tnmogemtm in GoA* inam vtuenU patre tjt deminm. 
^nus Quia ficut nourij publicant fcriptura , & figilh, 51 HareditasfiUe deUtaneridic^tur ttfulmlucratmm. 
quidofunt Authctica,prouifunt fipillacpifcopoiri.52 Gal>eIlaproaci}if'firiedtbitaHonhabttlofumiHbandil4 
()aaubfacitquodfinjjularitcrdcciditBal.pcrillum ttpattrna. 

tc% in I fi quisex argctanis. #.ij.ff.de cdc.vbi dicit,Q, jj Siaiutum <fHodpro baridttan ifutd foluMtur. non babet 
r.duonotariif.erintrouatidi vnoaau,& vn' (itha locHmtnharedttatepattrna. 
bilis &altcrinhab!liHvalctfcriptura. Ergo valcbit 54 r.ifaUMnenteneiurdeminiMmuiHafiC9ntrafiliMm. 
Brrvnunotariufijfta altcron6 ilitc, ciira paria fint,55 CarctnnonUbtratur.ifuifUmmohftdem rtlm^Ma. 

-nonftarcvclinhabiliicr ftarc : quia inhabilis in^^ PnhibttmaJienareinpeitntiertm . petentiBfibumetiam 
Sc?o habctur pro moriuo. Vndc fi cx duobus no- potenttorem aUenure. 
r.riisinaliquoaftu adhibitis altcr danctur de6lfo,57 Nuptiapatrit&filiineHCtnfinturdMa. 
a!rcr foIusJgnarc poicrit iaftrumctum, fccudu Bai. j8 TaitTpatrmmpetefifiUumprtftntaTi. 
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5f lFili$u (fitdfe dAet in^ni , tua namittMiim exhtrtdm. 119 Nepetes eMm reHecm fojfnfit fuam rrfiulitttimem, 
63 Jldire iff refHdtdrt eft^ofruim exwmeorHm. ijo Fttim etiS cohtredc Mens refHdi4ti<mep*ttfireH»cmu 

6t EHip^yteHtamomomfilnuteneatHr/olMere HCHpitM. iji FiUmHrefuduitionepoentteropotefi etuuHtmate. ' 

62 SHimuiMinenpotefifrtfcnhi. i^z RefHduUionettiatudictAUterfaEtSpi^ifilimreHoctert 
6j BemfiaHmah/htenelt HfMxemn htrediutte locHmhiJ>et ij; Fili*uintrHtrtenniumreMocHrtfoftj1<ttfitnntnem. 

vhi efifuior. I ^ f ii!u« rtpudnuiontm ktredaaiio mmttmt mn rtHocA, 

^^SlynifHenmoixdHdaur^HertUinaff.ciofitefiAmenU. 13^ fmMncifMutrefHdiMionemnonreHocdt. 

65 Qj^treUinofficiofitdonMionujutnijnenmoexclMditHr. ij6 TMterrefHdiant htrtdttatenonfiltj.nopttefifanutrt. 

66 fixreditM fttruan ipfoturtcontuiMttHrtnfiUHm ettamip I-tptMumrepHdtansfiliiuntnfotrflpanaert. 

i}HO 4d pofejfioncm. 1 XepudtMttone Upfu trporu indMHMm non rtMOcMt fiUm 

67 DommiMmtrMnfferentiMiuraimt trdnsjirunt poftfione. ij9 FiUud hahensfMbfiaHtMmnonreHocMtrefudtMtKntm. 

63 ASodiMm ^Mid. 1^0 T^efMdiMtio errtntu fotej} perpetHo reMOcmri. 

69 Pofefto dtfMtrtadfiUum , in qui^m CMftbiu continuttMr. 141 RefMduutontm reHocandxjjiCHltattm ntn trMnfimttit R. 

70 fmfMBt filsm noH cenftturfMyfitM* fintwHefiaurM. tim MdfMOt. ' 

71 ^ylftrtumfMyfitviuumin CdltM. l^^SHmtrMrtfmittithMredi (^r ^Hertla inofcicfi.drnH.XAt. 
71 Ptftfio mn iuri foftt trans femfine mIs^hi mSh. 14 4 Sm trafmam istrediUteAd ijHofcMni^j , ^Mertlalidfmi, 

PiJf^inmdHoremtdiminGMllim. t/^^ Qj^eUinof.aofedonmitonutrMnftniaiiurMdfHts. 

74 FuieiaimmiftrimMattrtfiaHtimtmnontfH-Mrti. ^J^6 f^reU contratejiMmentumfrMtritMntrmnfmatMtur. 

75 PoffiowifcHdi* Mft m Istrtde trMnfcAt in CilltM. d' «• 77. 147 QHertUmtnof.ctcfcontrM tifimtutntum ftli] outrMnfmit 

76 Trtutlfgmm d; confMttMdo t^iuipMrmtur. t*t pater. 

78 PefffiotrMn-ftrtMrptrcUufiUm confiaui. J48 FiUm vttranfmittat^HertlMm intffxiep ttfiamtati dmi 

79 'PoffeftotneccUfiMn iffoiMretrMnifirtMr. retjmrHntHr. 

80 EeeicfiMfifcm&refHb.MtfHipMrMntMr. i^SfTrMnfmattMnfiftfucHliMsduendittflMmtntHmnHim 

81 Pofefione in ha redem tn G oBim trMnflatM mhtUmiam a • frttertte fiiie comfeUns. 

ga interdiao Mdififiendm. ^ jjo Fpifcofm cj- menMchm trMufmittMm hmrtiaMtem fm~ 

'^i ^yfdipifctndMhMrtditMtiiremediiifoiithartdib cenHtnit. ntm pMrtntMUi. 

8^ 'Domtmii dr fofffto ijnemodo tn htrtdtt omnti tronftMt. 151 TrMrfmifo fecundm nen rmtiene fuitmta , fid fMnrmmt 
Z \ FiLm^MmrtdiaturhMrtintttfMrtm. ^urd oftrttur. 

85 SuaM tfi indidlMfMtrisfMHore. 154 CMpaMfuccedendi dt iure frMterieMb inuflmte fum ttu. 

86 Aijbntndi M fMtemM htredaute tm efiprttorium. ijj FiUm exdufiu m fAtemm hereeLiMte ptr xxjc. MimosMa 
8 7 FiUafe hertditMti immifcuife dtb ei crtdiiorts frebMrt. hfditMt tx mUo cMpiu mUos tngtntM,(frnM. i « 6. 

88 NoteriumUcetnimtndi^tMtfrobMtiene,tMmtnindt^ttMl i^j FiUmMntrMnfmatMt htrtditMtem lyio MiloaarnmtriatM- 

UgMiene ijHoaudo intiUigMtHr. puM fnccedendi. 
S9 Obtuterevtrimm^Hidimportet. 153 BenirHmpofefiicomratMtul MatrMnfmtttMtjtr. 

90 AdttiofiU) retrotrMhoMr, fnm MHa ciafirmat. . 159 TrMnftmfte iHrit deUberMndi Ucum hMhetjm aaibHfcmt- 

91 Abfbittndiim Mn iuriauiU,cutHuhodu compttMt, ^i*hMredibm&Md^HofcMnjMe(irnH.iSo.iSi, i6j. 
SHttMnenitKommeeUtfiUonifiMdeat. i6\TranfriifioifuMfiivtiher.(*rnM.i6.^. 
SmtMtitfoUexiJltntui cinfirmMi tMbM/at fuftSaret. 165 /mdeUbermdivttrMnfmatMiMr,^HMrefHtrMmar.(^HaiiK 

94 SHihtreilisexiJlentim confirmmt tHterHm pHptHo tattfla- \6^.i*r 16 ;. 

mtntodMorMmcenfirmAtiinem. 167 ^nnm /Lim MddtLberMndumefivtilii, 

<JK SmtMit exifitntiM cenfirmet vntaerfMle fideiciaimifMm. 1 63 j^d^tio vmm ^HMtidemlij prefit. 
96 Sui hartdit txtfltntim trtplex. 17,, Jnf^na drUum heredoMtem pettfiJoUu pateradtrt. 

9- SmiMi oimfetafilie ettmm inaito. 171 hmredaMi nen trMnfmtaitur Mdmatrtm. 

pS Suum htTidemefe,e!tpnm.<)HMm atfHnere. 171 /tftnstrMnfmttMMdpatrem. 

99 PromifioprtfHmitMrfrtafijJe rtfaaaenem. 175 Pnuilegium in cirpirt iaru cUafam nuieatarfer im 

^ooF tUm ifHMnde Mhflnert nonpofa ab htrtd fMtrii, neuMm conirarmm. 

loi TfMnfmifto hMrtdamiitmn mditM tn tjHos (Stm qHtbm i-j^JnfMs trMnJmittahMrtditMtem nonzt Mtleundmm.ftdvi' 

fiat S" na. oi.io^.dr lutMdaMm. 
105 Trmnfmtfo efitripltx. 175 Pmirtm eccupare bonMfiUj iure hereda.vei pecHlii , MHid 

j'>6 NebiLtM trMnfmittitHr,nentAmtnconfcientia. interfit. 

107 Tranf<wfottiiUgMli«trtsfMnt Jptaei. 176 Fanofm MnintrMnfmtttendoMfHifareturinfMnti. 

108 TranfmiffiouatfmtMti, tUMm jitat poftfime ia GmHU. ijy TMtor fUu feufiMtu hMbtttn pMpUlo, ^Hmm carMter m fnl 

CrnM.xo^. rtofo. 
1 1 0 Filim moruni trMnfmttttt Ugttimmm TrebelUmmcaat /nfuti ad mlioi m fatrt non trMufmittit. 

JidticommifMmfMrtfCMUrt.&nM.tn.drm. 179 /nfmnt ,mdMUoiM fmin trmnjmata beneficium refHta- 

irj FidacimaufimvniHerfmUMntrMnffnittMtar, tionii. 

1 1 4 Ltjntiaia mrrogMiodebtu tranfmatOMr. igo Beneficie reflttatimii nanifHam eenfetar fer vtrbafent' 

ii^ 'Dotii Ucram trMnfmittitMr. ridutderigMtHm,nifideeifiMtjf>tautumeHtie. 

j 6j4ccrefcendiiHs tranfmittitHr.(jrnH.\\-r. 181 MtnertrMnfinittabtntfiaMm nffitMtieniietiam vbt ha- 

1 18 TrMnjmtfibUt Mn fit im ex fiMtuto comfettnt. rtdaai non trMnfmtttitHr.dr nu. i8i. 

ii^ Statutam faeOiiaMi excUdens an mtelligMtHr fljntibmii^ /mdeUberMndivttrmnfmatMtura^e^airitar hartdaaum 

mefculii cr nu.\zo.&\i^. necaditMmnecrepHdiMtMm. 
II.' Tr.infmiftoMnlocum hMbtMttafHetrfont frtierta. & ti^ /mdtUberMndiJo/umintrMMnnHm trmnfmatitar. 

wn. ! > J <^ 1 14 . 1 85 FtUm nofi mnnam nen trmfmaiit vtfiUm .fed vt ienUHHH, 

^z^Tra»ftff»iiidiUcHmniabahtatiafiUe.(jraa.n6. A6TraafauJfi«aitim.ttcrtMhHsctraaMMtceHainit. 
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■•'••-*•■ Smiai 



Mortuo iracjue Teftatbre. II. 



112 / 




1?J> SnitMtoSdMrtjtutUjnt modii. 

SmtMdit fjr ^iundo t^tnrdAttmt fkbjlnim vuljuru. 
(jr vffue itdittt. lo^. 
205 SititM tollitMr filto injiituto.fivobitnt. 
X06 SititMtollttMrfiliofiib cotdiirone potefidtinAin/iitMto. 

207 SiutM toSiinr fiUo tn rt arta mjhiMto, 

208 SitUMloditMr dAtttne txtrMtt col^trtdit, 
20J) SHftM <\H4nda non tollitMr datwne txtrttnti cohdrtdu. 

««.210. 

2U SititMMttolLitMrfiliortnMntiMtttvtl txhtrtdnt», 

Moituo itjquc ccftatore. I I. 

ICtcx.non apcrit, t an Adicdapu- 
1 pilia filia Riynutij poft mortcm pa- 
I tris adicrit hxrcditatcm fcu illi fc im- 
Iroircuciit cum tutonim authoritatc, 
, iuxta l.potjit. C. dc iure ddibcran. 
Qiua attciita didx hxrcdis quaIitatc,non ha^iiitt nc- 
ccllcadirc, ncc illi reimmirccfr, Non cnim fuit fo- 
lum hxrcs, fcd tcftatoris fiVn crat. Nam fpccialc cft 
in filtistcftatoris vcl ab intcllato dccLdcntis,&: c«tc- 
ris libcris dcfc;ndcntibusqi:6d parcntc mortuo,(lnt 
ipfo iurc hzrcdcs finc aliquo f idi miniftf rio. Et hoc 
cft virtute fu tatis, quia filijdicuntur fui hircdcs. 
Nam Iioc opcratur in cis fola cxiftctia fuitatts, quod 
inaliisopi raturadittolixrcditntis, vt quoad acqui- 
rcndum parcntis hxrcdititcm opus non fit aditionc 
vcrbali,3ut rcali.nL-c immifsionc.Imo ipfi f quimuis 
ignorintcspatrcm mortuum) fiuntilico fui ha-rcdcs, 
iuxta illud Apoftoli nd Gala.iiij. Si filius,crpo hf rcs. 
& Numcr.xxvij. Homocum mortuusfucritabfquc 
fiIio,ad filiimciustraniiSit hxrcditas&c.Etquia hic 
articulus fuitatiscft fubtil)s,& nonminus vtilisac 
i quotidianus, fcicnJum cft, t quod noshabcmus hc- 
rcdcs in tripl ci diftcrcntin. Primo habcmus hzrcdcs 
votunt3rios,& fiiiitilli,qui non funt in fcruitutc, ncc 
patria potcftatc moricntis tcmporc mortis , & indc 



parccrcturcts.fi harrcditatcdomini rcpudiarc vcllcr, 
in cuius datiiiii prxmiu,& quia non poflcnt hircdcs 
circ{cum hxrcs dicatur quia dominus) cum hcrusidc 
fit.qi dominu$fccudum<^I.infti.dc hxr.quali. propc 
lin.& plcnc in l.j.ff.fi ccn.pct.pcrDoft.ccfto adi udo 
luercdi.plcnam nancifcuturlibcrtatc, fincquadomi 
niu h.Trcdi.cadcrc no poflct in fcruo$,qni pronihilo 
rcputantur.I.quodatttiict ad iusciuilc. tf.de rcr.iur. 
vndchoccafubcncficiulibcrtJtis omni pra:pudcrat 
oiicri & damno pccuniario cis cx lizrcdi. cotingctc. 
Nam co ipfo.rj» fcrui funt in tcftamcto domini harrc- 
dcsfcripti, fiuc fucrint hxrcdcj inftituti cum hbcrta- 
t -saut nulla libcnaris fada mcntionc , ilico cfliciunf 

6 libtri & hxrcdc$.t Et idcm li dominus cos dcdcrit tc 
ftamcto filiis fuis tutons: quonia co ipfo crut hbcri« 
& tutorcs ceflantc quacunq; cxcufirionc. Quia dan- 
do cis tutclu.aut hxrcditatc,fatis vidctur cis & libcr- 
tatc dediirc,infti.qui dari tuto.tcfta.pof./.j.ciim non 
fit vcrofimilcdominu voIuilVc habcrchxrcdc fcruu, 
aut cum fihis fuis tutorc dcdiflc.Idco autc Icx voluic 
fcruu in tcftamcnto donuni h^rcdc inftttutu, co ipfo 
forc hiredc,& com[>cIlcdum capcrc hxrcditatc, vt fi 
dominuscratobnoxiusaliquib' crcditoribus, bona 
ipdtis vcdantur potius nominc fcrui hxrcdis inftitu- 
ti,quam nomine domini dLtlindi,nc domin* dcfun- 
dus cx tali bonorudiftra(fiionc afticiaturiniuria , vt 
cK gatcrdicittcx.in jf .licct inft. qui & cx quibus cau. 
manii.non pof.Idco fuiit ilico h^rcdcs dc ncccfsitate 
criam ignoratc$,adc6 quod licct patcr dando cohzrc 
dcm cxtrancu filio fuo faciatcu dcfuo,& ncccflari^ 

7 hxrcdc voluntariu.tcupcrdjtionc coh^rcdiscxtra- 
nci tollatur fuitas in filio fccundu cororounc fcntcn- 
riam in l.ipud lulia.Jf .idc Iulia.ft".ad rrcb.& infra l.x 
rius declarabitur. tamcn fi dominus dct fcruo fuo h« 
rcdi.infti.cxtrancu cohzrcdc, pcr darionc taUi co- 
h.rrcdisnotoIliturncccfsitas, quinfcruus niaigno- 
ranscfiiciaturhfrcs.fccundum B.iI.Liid.Alcx,& laC 
in I.ciusqui in prou'ncia.pcrilIu tcx.ft.fi ccr.pct.qiiil 
uis Anp.tn ^.j.infti.dc hzr.quali.& diftl-rc.dixcrit dc 

eft,qu6d takscriam vocantur cxtranci ,qui tcftato- hoc ifll- tcx.finpularc in I.cx partc.ft.dcacqui.hxrcd. 
rem non contingunt .iliquo dc przdictis modis. Na 8 tEt ratio diftcrcntix cft inter filium fuum hxrcdc, 
licct fint aliquando fili j,aut fortc canfanguinci,tami: & fcruum hxredcm ncccflariumtquia filius cft c-ipax 
quia non funt in potcftatc^aut fcruitutc tcftatori$,vo- bcncfici j abftincndi,fcd non fc-ruus, fccundum BoJd, 
cantur cxtranci. Et idcm fi clTcnt in potcftatc patris, 9 in d. I.cius.ij.col. t Tcrtio & vltimo habcmus hxre- 
tamcn patcrn^ rcnuntiarut hxrcditati cum iura.Quo dcs fuos & ncccflarios , quibus ratio naturafis quad 



cafuqiioad fucccdcndum habcntur procxtrancis,lc- 
cundiim caq iiplcnc hibuiftis in vcrbo.dMM habeni 
fiIiM.\cc dicutmircotunc Ii.rr dcsfui^fcd volunt.i- 
rij.vt plcn^ Bar.in l.fcicndum. pcrillumtcx.ft^dc fuis 
& Icpi.Ii.Trrdi.qucm fcquitur Annc.in ff.cadcin hfc. 
S infi.infti.de hcrc.quali.&dilfc. t VoIunCirij autcin 
idco vocantur : quia hxrcdcs rfll- nullatcnus co^n- 
tur,nifi vclint h.vrcdcs ciX:: & finnt hxrcdcs fola vo- 
luntatc vcrbis vcl fa*!to dcclarata, & plcnc vidiftis.s. 
mortHottj^aort. j.vndc hircditncm.in qua funt tcfta- 
inentohxrcdcsinftituti vcl ab intcftatocisdclatam, 
pofluntadirc fi vclint, vel libcrc rcpudiare.l.ncc cmc 
4 rc.C.dciurcdcIib. tSccundo funtalij hxrcdc$,qui 
vocintur ncccflarij funt illi qui tcporcmonis tc- 
ftatoris rcpcriuntiir in potcftate ipfius non quidc pa- 



Icx quxdam tacita parcntu fucccfsionc adiicit , vclut 
addcbitam fucccfsionc cos vocido,proptcr quod iit 
iurc ciuili fuorum hxrcdum nomc cis indultum cft, 
ita r]i ncc iudicio quidcm parcnus,nifi ccrris dc caufis 
fubmoucri ab ca (iicccfsioncpofl'unt,vt I.fin.in prin. 
ft^de bonis damna.& funt illi,qui tcporc mortis tcfta 
toris crant in cius patria potcftatc,id cft pictatc, ciitn 
hoc cafu potcftas accipiatur pro pictate , fccundum 
glo.in d. §. rurfus. proutfunt filij tcft.-itoriscx lcgiti- 
mo matrimonio nati , fiuc fint filij primi gradus fiuc 
cxtcri libcri gradus infcrioris,qualcs funt ncpotcs 
proncpotc$,& cxtcri pcrrcdalinca dcfccdcntcs-.qui 
omncs funt in potcftatc ftipitis , fcilicct vctuftioris 
afccndcntcs,quandiu viuit,infti.quib.mod dus pa.po 
tc.fol.jf .j.ita tj» fi Ada hodic viucrct,nos omncs in fui 



tri3,quxdiciiurpictas fcd dominica,qux propric vo 10 potcftatc habcrct. tSanctamcn intclligatis vcrum, 
catur fcniitusfccundu gl.no.in ^.rurfus.infti.dcadi. (|)ftantcsin patria potcftatc tcporcmortis tcftatoris 
5 prout funt fcrui. tHi cnim hircdcs idco vocantur nc funt fui hxrcdcs,fi tcmporc iIlo,quo tcftator dcccfsic 
ccflartj,quiaquadorcpcriunturin tcftamcto domini ncmoproximiorcos pr.Tccdcrrt. £x c|uo datur intcl 
hxrcdcsinftituri fiuc vclint, fiuenolint,& fic ncccfla h°gi,cp ncpos non ciVct fuus auo , fi tcporc monis aui 
riojfunthxrcdcstadco yjinuiti tcncnturdominicaac filiuscum prxccdcbat,qiiauisncposfitin auipotcfta 
ceptarc lixrcdi.Iicct oncrofam. Quo cnam cafu non ntc.!.infui$.vbiBart.ft".dcHbc.&pofthu. tDccflen- 

tia crgo 
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tia cfgo fuitJtii , vt in aliquo opcr«ur fua priuiK gia 
intrgra,duo r«juiruntur.Prim6,(|i quis tcncat primu 
locum,vt m mo cum przccdnt in prjdu.inftit.dc h^- 
rcd.quali.& diff;.'r.|.rui.& l.j. f.&i pcncraliur. ft". dc 
fuis & K'^i.h3crcdi.Qut)d induhiuntcr cft vtru, quo- 
tics traAatur dc fucccdendo ab intL-ftato,vel fi tcfta- 
m.^nriim focrit faftCtraftarur dcfucccdcndo contra 
voluntatcm dcfiindti teftatoris.Scd quantum ad fuc- 
ccdcdum ex teftamcnto fccundu voluntate dcfunfti, 
& fic cx infticutionc fcripta in tcftamctcncpos licct 
primus no c.\iftat,tanqua fuus & harrcs auo fucccdit 
fi (ilim fucrit exhzridatus , qui ncpotcm prarccdcbat 
in graduivt clcgantcr dccidit loa.l-ab.in d.J^ .fui.pcr 
tex.in l.quiin alicna.]f.intcrdum.vbiBart.in iij.opp. 
rationcm afiignat.lf.de acqui.hcrc.qui tcx.cft ad hoc 
IX valdc fmgularis. tSccundocft notabilisad aliud: c^a 
licct ad hocvt valeat cxhiredatio filij ,fit neccire tj» 
hzrcditas patris adcatur pcr hxrcdcm tcftamcto fcri- 
ptuni,per quam adicionim coniirmctur illa cxha-ro- 
datiolicutconfirmantur crtera in teftamento rcli- 
da,vtplencvidiftisfupra,«^/»rfAfef*/?4/».j.& habc- 
tisin 1. filium.^.j.ft".dc contra tab.&: I. Papinianus.^. 
c6ditioni.ft.dc inofti.tcft.timc ibi cft tcx. <j> fi ncpos 
fucrit in tcftamento aui inftitutus cum fit fuus & ne- 
cclTariusauo , ilh fuitas opcratur conHrmationem 
exh.Trcdjt;onis filij abfquc aliaadttionc.+Tertib'.-ft 
ibi cafus noc. lica ncpos, mortuo auo rcincidat in 
potcftatem fui paiiis, & fic adire non pofsit aliquam 
hxrcdit.fine iulTu patris, in cuius potcllatc cft. l.fi q^s 
mihibona.^.iulVum.ff.dc acquihxrc. tamcn fi nepos 
iueritabauohzrcsinftit.filiocxh.vrcdjto,talisnepo< 
abfquc alio fui pittis iulTu cfhcitur auofuus hxrcs,& 

14 ncccnarius. t Quartb eftillc tc.\t. valdc not.<}» iilius 
cxhsrcdatustflicitur fuus & ncccflarius h.vres patris 
exhircdati mcdiantc pcrfona ncpotis. Idco Ba!. ibi 
dicit illu tesi. clToad hoc mirabilcmjcui cft fimilis in 

15 I. filius patroni. ff.de bo.Iihc.tSecundb rcquiritur,vt 
quis dicatur hzrcs fuus , «ji fit in potcftatc illius parc- 
tis,dccuius fuccefsionc agitur temporc fux mortts, 
prout funt fili j cx legirimo matrimonio nati , aut na- 
turalcs tatiim tcmporc mortis patris lcfjitimnti. Qji 
talcsiura habcnt fuitatls, & orancseffcftus (icut vcic 
lcpitimi,.'ecundum Bal.fingularitcrin I. eam quam j. 
CoI.C. dc fidcicom. Nam quantumcunquc filius prt- 
mum locum tcncrct , nifi cffct in eiuspotcftitc , oon 
diccrcturfuus.ncc g.iuderc pollct priuilcgio fuitntis, 
nifi inquinquc cafibus,in qutbus hzc coclufio fallic. 

1(5 t Prinb fallit in pofthumo , qui licct tcmpore mortis 
p.itris non cfTct in cius potcftate, cum tunc n.itus no 
tfl". t,& in vtcro cxiftcns non fit in patris pod ftace. I. 
fin.tT.de colla.bo.tamcn nafccndo cft fuus, & habct 
iura fuicatis.l.pofthumorum.ft^dc iniufto rupc.tefta. 
& 1. GaIlus.tT.de libcris & pofthum.& ratio eft , quia 
qui in vtcro cft,quo ad ca qui fuum com ernunt co- 
modum , habeturpro iam nato. I.qui in vtcro. It. dc 
ft,itu homi.Et dixi plcne in verbo, £i foktlts ^HMmgi 

17 fidl/at invttra. tSccundofaltit in monacho, qui lirct 
116 fit in p.itris potcftatc , ciim lic in potcftatc fui ab- 
batis.fccundum glo.in l.fi cx caufi. j.j. If. de minori. 
tamcn cll fuus.l.Dco nobis.ibi,nullo cis dctrimcnto. 
Cdccpifc.& cler.vbi hoc not.Cy.& Bal.in l.fub co- 
dirionc.tT.dc libcr.& pofthum.& plcnc in l.apud ho 
ftcs.circa fin.C.dc fuis & lcgiri.haircd.Et indc cft, tj> 
pcringrefliim religionis nonperditur nobilitas,vt 

18 plenc vidiftisinverbo <iiiw<iSMi<»/j5i!j4<.t rcrti^fal- 
litinfilioadoptiuo,qui licct non fitm patris ado- 
ptiui poccilate,inft^dc adopt./.i.tamc cft iicrcsfuus 



patri .idoptiuo.Uii in adopuuis./.j.infi.C. deadopt. 
quod cft mirabilo,fecudu Bal.ibi.Ex quo infrrt,quar 
tamfpccicm hzredum quz funt fui , non tamcnne- 
ccflarij,in qua fpcricdicitcflcmonachos &clcricos, 
pcr l.fin.C. de cpifc. & clcri.hi crim dcfinunt cflc in 
potcftatc patris,& tamcn nondcfinunt eflefui.I.cx 
'9 caufi. )>. Papinianus. ff. dcminori. t Quanb fallit 
in filio pupillaritf r fubftituto fratri fuo impubcri: 
quia cfticiturfuushxrcs ,& neccflartusfiiitrifiioim. 
pulx-ri, in cuius potcftatc ccrtu cft eu non cfl"c.I.fcd fi 
plurcs.f .quos poflum.ff. dc vu!.& pupil.fjcitl.lulia- 
nus.aliasincipit,fipupillu$.|i.j.ib', (incdubio nccef- 
fariushxrcscxiftct.ff.de acquir. hxrcd. Hoc fallitin 
cxeuobus patriam potcftatcm pcr dignitaris apicem, 
dcquibusin ^.filiusfamil. inftit.quibusmod. iuspa. 
potc.fol. Quoniam nihilominus rcnianentfui, pcr 
tex. in f.yin Auth.confti.que digni. libc.a patria po. 
quancu ad ea,qux cisfunt vtilia, IJco cx iure luiutis 
patcrn j tranfinittunt hxrcditr.tcm, ac fi in patris po- 
tcftatc cflcnc.vc infira vidcbicis, & tcnct Barba. fuper 
rubr.de pccuIio;i^. coljvidcatis Ang. in f. cmancipa- 
ri.inftit.dc hxrcdi.qux ab inccfta.dtfcr.ij. col. His c- 
nim cafibus cxcepris , nifi hxrcs primu locu dcfccn- 
denrium tencsfucrittcporc mortis tcftacoris in eius 
potcftatc , non dicctur hxrcsfuus & ncceirarius , cx 
quo fcquitur.y, libeti emancipari vcl afcendctcs , aut 
collatcraIcs,vcI filij rcfpcQumatris non dicunturfut 
& ncceflarij.fcd funt voluntari j, fcciidam Ang. in d. 
/ .emancipati, cum cos non h.ibeant in potcftaie,ni- 
fi ftatutum patrix, autconfuaudoaliud difponcrct, 
vt p\cni vidilBsfupra in vcrbo,/? d/^ltbemmerm. 
tMf. in matcria popillarisfubftituuoms, in tcnio rc. 
quifito. Ide vt dixi.in hisqui funt in potcftatc,tamcn 
1 oalius eos prxccdit in gradu.tEt prx Jidi idco dicun> 
turfui hxrcdcsquia in potcftatc tcftatorisfunt, ad 
caufam cuius patcr & lilius cadcm pcrfona rcputan- 
tur.l.finali. C.dc impube.& aliis fubfti. Vocantur c- 
nim fui,quia domcftici hxrcdci funt,& viuo quoque 
pairc domini pjtcrnzhxrcditatisquodamodo exi- 
ftimantur. 1. in fuis.fl^^.dc libc.& poflhu. & benc dicit 
quodammodo. addcmonftrandum illud dominium 
quod viucnec patre habct filius in patcrna hxrcdita- 
tc,ert"e dominium intcrprctariuum & intclleftualc. 
Qiiiacxquolcx intcrprctatur filium cfl"c eandcper- 
foiuciipatrc, noftrointcllcduidcclaraturillu, ftili- 
cct filiumclTc dominu &patrc: ftcus quoad domi- 
niu vcru& cffcLtualc.Quia dominiu eftqu^-Japleni 
tiu'o,qux plurcsnocapitinfolidu. I. fi vtcerto.i.fi 
diiobus vcniculu.ff.c6moda.& c.licct dc proba.Qiu 
plcnitudinc non habct filius viuctc patrc, ciim ci dc- 
fit adminiftratio & fatultasdifponcndi. Qua poftci 
adipir(.itur,& in cum tranfit ipfo fadoexiurcfuitatis 
patrc mortuo,taIitcr & intmtum, cf> fi quis deccflerit 
intcft.itus prima caufacft libcroiu fuoril hxrcdum, 
qui ipfo iurc hxrcdcs fiunt ctia ignorantes,qui quauis 
furiofi fint.tamJ hxrcdc$tpfoiurcfiut.Quiacx quib* 
caufisnobisignoraniibusacquiritur,cxhis& cildcm 
fiiriofisacquiii potcft.ita tpftatim poft mortcparen- 
21 tis,quafi cotinuatur dominiu^fqucadcb, + <j,illud 
quod operatur adiuo hxrcdit atis in hxrcdibus cxtra- 
ncis, quia opcraturtranftationtdominijincos. I.cx 
ftifulatitmc.tf.dc acquir.pof. & plcnc vidiftis fupri, 
mtrtM$ttffAttrt.}.\ii idem opcratur in iftisius & potc- 
tia fuitatis,cu ipfo iure fine aliquo adu,& quocuquc 
ccflantc fadi miniftcrio fiant nxrcdcs : ita y, tutoris 
" authoritacc opus nb cft in pupilli$,tciim eoam igno- 
raotibus & furiofis acquiratur fuis hxrcdibus hx- 

rcdiiatis 



Mortuo ira^ue Tcftatore. 1 1. iij 



rcdiftu finc curacoris cofl-nfu,fcdipfo iurc,tt pulchrc 
diiittex.in JJ. fui.infti.dchxre.quic abintcft.dcf^rut. 
13 t.TaIcscnimfcilic«fui, portio funtpatemi corpo 



conflu.rc.ibiquc concrcfccrc.Scd hoc humana mcns 
quomodo Hat oon potcft comprclicndcrc. Hzc ihi. 
Prztcrca illud plus dtiigimus, pro quo plus labora- 
ris transfara in liberoru pro. reationrm, ex quodicit 27 mus.t Malcr autcm pluslaborat crga filios,quam pa 
Philofophusin v.&vj. H,thic.cj> filiuscft aliquid pa- tcr. Primocosportandonoucmmcnfibusin vtero, 
tris imb cft pars cias, cui concord.it tcx. in l.ciim fci- quod non Icuc dicitur onus , tato tepore conccptum 
mas.C.dc agrico.&ccnfi.Iib.xj.vbi habctur, quod fi- in vtcro portarc.Indceft fccundum aliquos, 97 ficut 
liuscft porriopntcrnicorporis. QuaeqBidc ponio, a:dificiumlaiiu$ & grofsiuscft infcrius, & magisfub- 
licct coucr{a (it in nouum homincm proptcr nouam tilt fupcrius,ita mulicris corpus gro(sius cft in parti- 
acdiucrfamanimjm,ncgaritamcn non potcftquin ^^^usinfcrioribus ad ponandum tale onus. [Ambro- 
in fiiio rfmanlcrit vcra ciro & corpus patris , qui vt (ius fuprr Luca.ij.c.tu matri dcbcs pudoris iniuriam, 
diuintmturalcs, prxbct formain procreationc filij, virginitatisdifpendium,partuspcriculum, vtcri lon- 



& matcrpracbctmatcriam , fecundum Philofophum 
in ij.d? pcncratione animalium. Or c crtu eft, fpfor- 
mjcft, quxdatei1crci& fubftantiam.tF.de acquir. 
renim do.l.ade6.^.infula.in fi.& I. Iulianus.j(.(iquis 
rcm.ff.ad cxhib.ideoquia pitcrprjcbct fbrmam,qua: 
, nobilior eft,Hlius cum co c^nfcturcnf.- idem.t Tanc 



ga difcrimina , cul mifcrz in ipfis natorum fruSibus 
maius pcriculum cft, & cu dcdcrit quod optauit par- 
tusabforbctur.] Etfubtilius& gracilius cft in fupe- 
rioribus. Tamcn verior eft alia rado , quam afsignat 
RibiSalomon.qucm fcquiturdc Lyra,fupcr vcriio» 
& xdificauit.Gcncfis ij.c.vbi dicit.hoc ideocffc pro- 
pccr dcinlitate calidi nnturalis in mulicre , quz natxh» 
ralitcr cft frigida, idco miior pars a1imcnti,dc qua fit 
nutritio & aupmcntfi remanci in infcrioribus parti- 
Iigamus,in qua maius fcimus nos hab. rt- ius. Et vt §3i>us,& minor pars fupcrius elcuatur.[ Vidcatis Luca 
dx&ii cft,ma'or ponio dc fubftatia matris cfl in cor- de Penna,in I.j.Cde agentibus in rebus.lib.xij.jC6- 
porcfilij.quimdcfubftantiap.nris:quia vt Galcnus irarium autcmcftin mafculo proptcr fbrritudincm 
aic jfpcrma hominiscft vclut fidasad ccr.i,id cftin- calidi naturalis. Obquod habrt communitcr pcdus 
ftrumentum ad maicria cirra fc coi|iuIanda.Indc di- ]atius,fcapulas,& caput.Sccundo magis laborat ma- 
citur matcr quafi matcria in gonerarionc , vel quafl terin libcros paricndo,ex qoo multocies contingit C- 
mama-.quia mamillas tcrit. Propccr quod confundi- bi mors,Prout Lyra Aft.vlri.rcfcridc vipera fcrpcn 
turopinio ahquorucrronccdiccntiu ,r^raulicrnon tc vencnato,tqui ideo fic nominatur,qu6d vipariat. 
diciturgcnerarctilios,fcdfolu$patcr,habitanomi- Namcatuliin vtcro cxiftcntcs quando crcfcuntla 



quia materin procreationcliberorum, prihct mate- 
riam,& ficmaiorcm porrionem, pKis liberosdiligic, 
^uam faciat paccr : cum n.itur.iliicr illam rcm migis 



xutioneab sgcccnon a pationtc,qiiod fituu cftdicc- 
re,fecunduP3u.in l.j.C.dc co Ji.inicr. Vbi dicit,g, ac- 
qu^principalttcr gcnerat mulicrficutmafculus, cum 
gencratio (icT: non pofs-tfmc vtro.',;:qiii3 cum (ccu- 
dum naturalcs patcr prarhcac fbrma,& matcr fumiat 
matcria, in re gcncrau zque princi|>aliscftmat£:ria 
iicutformatimorehabct pcr prius, cu n lincmatcria 
imprimi non pofsit ncc etlcfbrma,rwd cconufrfo fic. 
£t fi aliud diccrccur , fequerctur t}> Chriftus non fuic 
de gcncrationc Dauid Rcneratusex fccmina, fcilicet 
Virgincgloriofa,quxfuitde ftirpeDjui l,non autc 
cx mafculo,cum pjtrcm nohhabucrit intcrris, & ta- 
mcn cuangclium teftatur contrarium Mattli. j.du di- 
dt, Libcr gcncrationis Icfu Chrifti filij Dauid.Quz 
omnia pntcnrcr criam dicittext. in 1. maximum.ibi, 
vt vndc pcnercntur non fianttfcilicct mulicrfs,fccun 
dum glofcUa ibi.C.dclibe.prxtr.Etiam fequcretur,(j> 
Chriftus non fuiflrt homo, fi matcr non gcncraffit, 
quod cft hzr^ticu. Parifcrq-.cccl -fia errarct, virginc 
M.iriam vocando Dci gcnitricc.Etiam faluacoi,Lu- 
cx xxiij.dicit, BLata: ftciiks & vcntres qux non pc- 
Z5 nucrunt.tloquiturcu muliiribus,quzcum virisina- 



tcra cius rodunt , & fic exeunt matrcm intcrficien- 
do. Vndc multz matres in puerpcrio moriuntur, 
vel mortuos pariunt.l.quzritur. ff.de zdiI.cdi(ft.Tcr-. 
tiAmagislaboratmatcr poft panum eos laftando, 
& nutricndo,& eiusofliciummagis apparetinmu- 
licre,cxhocqu6dcftinconccptu grauida, in partu 
dolorofa,&in bftandolaboiiofa. Vndc Fcli.in c.cx 
lict'ris,dc conucrfio.infidc. Similiccr , quia illam retn 
plusdiligimus,quamccrcitudinaliter noftraeflcfci- 
mus..Maccr autcm certitudina'iter fcit, tj» filium de fe 
gcnuit , vir autcm & fi crcdat, ccnustamen no cft,c^ 
dc fuo fcminc fuerit conccptus. Vnde Philofoph.iiij. 
Ethico.Mater,inquit, plus diligit filios , quaro patcrr 
quia ccrtior cft dc cis, vt criim dicit tex.in l.quia ma- 
tcr.ff.de in ius voca.& Lyra AAu.xvj.in prin.Poftrc 
mo quia vt dicit AugufUnus, amicitia contrahiturcx 
cnnfuctudinc cohabitandi,colloqocdi, & couerfadi. 
Mulicrcs autc curo filiis magis confueuerunt cohabi- 
tare,colloqui,& c6uerfari,qua patres. Igitur plus di- 
liijunt eos, & c conucf fo filij przfcrrim iuuenes du- 
rante pucTiua plus matrcsdiligunt, & familialitcr fc- 
quuntur,quam patrcs.vt l.quis fit fiigiriuuf. /.idc la- 




pcrdofto.poft.gLIdco decidit in prima partc.Maria. jo lo.Fab. inft. dc patria potc. in prin. t Sicut ^a patcr 
i6 cofi.j.ttj, ippcllarionc fratris ctrnilis vcnit fi^ater v- plus.quam matcr ftudct,& laborat ad bona acq,fcda 
tcrinus.Non cnim folis marihusincft fi.me,vcium c- 



tiam ftEminis.Vndc Varro:Non tantu,inquit,mari- 
busincft fcracn,vcri criam foeminis. Et inde f Lri5q5 
mstribus fimilcs procrcari, fi carum fcmen fangnine 
eiVct pnrgatum , quod fi rc&ccuin virilimixtumfit, 
vtraqoc cocrcta & fimul coagulata infbimari,& pri- 
mum quidcm corhominiscofingi, (f in co fit& vita 
hominis & fapieria, dcntquc totu corpus xl.dic con- 
ftimmari,& femcn^vt ait Ladant.in libr. dc opificio 
Dtri , cap.xij. cxomni corporcad venam genitalcm 
. I .i Tom. 2. 



i acqrc 

pro fili:$, talis boncu^uacquifiuo dcnominaturpatri- 
moniii a patre,& no a roatre, quz pfumptione iuri$« 
vt ccflcc przCimprio turpis quarft*, nihil przfumicur 
habcrc,im6 omnia bona domi i xiftctia prifumutur 
mniri cfre.I.Qiijntusjf.dcdon.int<.r vir. & vxo. & \. 
criam.C.illo cod^tu.& idco vocatur pacrimontum« 
quafi a patrc quzfitu.Et quod dixi, quod omnia bo- 
na przfumuntur edc manti, cft vcrum , nifi vxorpu- 
blicc negotiarctur , vt faccre confucucrunt muliercs 
in Friinda> fccuDdoia BaldJu 1. j. C. dc ^cnd. qticm 
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rcfctt Ba b».inc.).c}c p«i ul.clcri.tnprin.+Inde eftifj» IfsfpurijcU-ricoru funt fcrui ccclcfisp, c. cum maltts. 

inFranciacx confuctudinc omncs conqutfftui fidti xiiij. quxd. vlti.t^uod tamcn hodic non fcnuturde 

matrimonio conflantP,funt comunrj intcr viriim & confuctudinc fccundum l lo.ibi,&: Panor.in c.j.inii. 

vxqrcm.fccundu lo.Fab.tn f .j.in fi.infti.dcacquir»r. Jjdetrcuqa & pace. +Etcaqu3: dixi dcparrc ad filium 

pcr nrrog.in rub. dc nupt.iJcoin his oprinnc vcrifica intclligatis vcra tiimi in ncpotccx (ilio,&dc cztcris 

tur ti'x.inl.aduerfu$.r.dccrmincrxpil3. hircd. vbi dcfccndcntibus : tjuia mposlicct hab tortfpcdu ad 

dicit,<2> coiu^cs funt r.>cij Jiuinf & humanz domus. nouamanimam.dicaturnouushomo, tsmcrcfpedu 

Orqiiod Jixi fupta,c}>p3tcrprarbct fbrmaminprc- fubftanrijfdrponlis diquafi idcm liomo cum (ilio 

crcarionc (ilij.clt fanc intcllipcdum: cjuia non capio cius patri-,5c lic c 'i auo fuo. Et hoc c(l,i]uod diccbat 

(brma pro animi, qua folus "Dnisinfundit, vt plrnc Aurtlius Augudinns x.fupc r Gcnclim ad litcram, q> 

^cit q1"."n clc.j.dc fumma Trirti. Licct crpo a patrc cmncs fnimus in Adam,non folum fccundum fcmi- 

mortuor fi.Iuum corporis quod apud patrc rcman- nalcmrarioncm , fcd ctiam fccundum corpulcntam 

fit,cxrinftu iit, hzt t:»mcn pam.-ufa,Qux in fiHj pro- J^fubftamiam. Q^d non cftintcllipcdum, + quod in 

crcationcfuittransFjfa,non c{tc\tinaa,fcd auda,& Adam adufiiciii, autfcminalis r.iriohuiushominis 

& augmctita,noua anirrp ac nouof^ iritu infiilis ad- propinqua,vcl corpulcnta ciusfubflantia ,fcd vtraq; 

huc viuit.Vndcponitrcfpcdiu ad fo!u corpus,corp* fuit in Adamfccundumoripinc.Nam& mareriacor 

&caro fiIij.quanui$proptcr noua animaacnouum poralisquxminillratur a matrc ingcncrationc,qua 

fp ritu v r^ dicaturnouus homo: ciim rcalitcranima vocatrorpulcntam fubrtantiom^drriuatur originali- 

filij non fit anima pitris.ncc illa c]ur fuitpatris mor- tt rab Adim, & (imiliter viitus aftiua cx ftcns in fc- 

tui.Obq'iod Jicit Bal.in I.fi quidc.in fi.Cdc cxccpr. minc p.itti$, t]uf clfhominisgcnctati^pinqua ratio 

^ (j> t fcicnria patris noncll fcicnria filij. Pariterdicit feminalis,fccundu bcatii Tho.in j.pattc.q. vlt.ara.ij. 

in tit.do notis frudo.in fi. confci«;ria filij no cfl c6- & in iij.partc.q.x v. ani.j. in rcfponlionc ad fct udum 

fcicnra p.itris dcfuifti.aut viuctis, ncc i c6acrfo,im6 argumctum.Et indc dicit Bal.in c.quz in ecclc (iaru. 

cIldiu.'r(a.cap.qu.tris.dcconfccra.dilLiiij.quia cum six.col.dc conflit.Q>filiusnomcn naturz cft, fcilicct 

anima fitindiuidua, licct accidcoria animzpofsint geniturz,caroexcarncparcntisdccifa, &cxtumbit 

cde co.numa.tamcn impofsibilc cft in duobus rorpo cius tranfmifra pcr vias fcminales, ficut natura mani. 

ribuscanJcm animaclVc.Vndc vtdiftumcft fcirnria jjfcftumeft. tAdquod clarius dcmooftrandum ad- 

aut ignoranrii patris noncft ftientia filij , necigno- duco vobis,primtl>dcmonftrarionesnaturalc$. Nam 

'ratia,fci.unJu Bal.in l.li quidc.in fi.C.de cxccp.Ideo fccundum Philofophos , in fcminc hominis eft qujt. 

iHccuiusconfcicntiz nliquiJ c6minitur, non poffct divisimprcfsiua ,&ai5tiua dcriuniuaab anima gc. 

alium fubftituercjvt ibi pcr eum,& in l.nulli. vcrfic. ncrantis,& aliis fuis p3rcnribusremoris,& fic cft idc 
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in vttcri.dc tlcd. Alcx.in I.i iudicc.C.de iudi.& laf. n>odo,& fic pater viuit in hlio poft funm obiiu. ViU 

tn I.j.x.col.lF.Jcofii.cius cuimida.cft iurifd. & dicc- dc non abs re dicit & pulchie McrcuriusTrifmegi- 

tur. j. in matcria tranrmifrionis.quibusiftaiunpctis» ftus Moy fi conten.porinrus ,in fcimonc vniucrfali 

& illa iftis.Et in hoc crrauit Aucrroisdiccsomnium ad Acfculapium fccundumoihis mcdicum. Qiuxl 

bominum cundcm elTc inteIlcdum,quod ^lfum cft: prxftans id in vita ccfctur (fudium,atquc ipfum apud 

quli ctiam in patrc & filio non cft idcm. Vndc dicit fapietcs prfcipuum.procrcatio libcrorum. Extrcm» 

BaI.iiil.fi./.feJ& fi qui$.in fi. C.comunia dclcp.cj» vcroomniumcalamitas & impictas accidit illi , qui 

confcicra mca apud aliosnihil cft, fcd mihifonatin abfquc filiis c vitadcccdit.Qua decaufa dzmonibus 

mcteni,& obii^atme.Q;n^a,vtaitChryfoftomus,co- datpocnaspoftobitum.Igituro Acfculapi.cinn ho- 

firicnrii cft lcx intcl!eftusnoftri,& fic nonnlicni : & mincqui nullosgcnuitlilios, nullum habcto comcr- 

fidi-snoftraafidcdifcrcpataltcrius.Adcofjjficomit cium.infclicitaristamc cius milcrcrc. Hzc ille. Me- 

tcretur fidci racz altquod caftru,c6mifrio no tranfit lius tamcn cffcr,& vtilius mori fine fiiiis^qu^mrelin- 

ad aIium:iJcodciure ocs majxiftratus funt pcrfona- qucrcin»pios'-"CcIcfiaft.xvj. ad quod propofitum G« 

Ics.vtibipcrantcadixerat Bal. & iuramcntum hzrc- gui.lib.iiij.c.ij. dc ingratituiincimpixproliscontra 

dis .\ iuratientodifcrcpattcftatoris. Vndc reflat , n» Ludo. Pium Francorum recem poftobitnm Carolt 

vcrc (iliusnon cft iJcin cu patrc.Tamc fiftc filiusdi magnitiu$patrisimpc ratorc,l^qucs fic dtcit: Huius 

cituriJccum patrc ,ficutli dc radicc viris aliquis ra- rciindign tatc (iquisdilipLtcr putct, malit mca fen- 

inus propagarctur.dcirulc ficcarctur vctusrajix non tcntiaccclcbs priuatufq; viuercquam filiorum fcecu 

proptrre-i ficc-irtturramuspropagatus: quia nouam difsima fobole dlepjrctcm. A quibus pcrfummam 

cmiiit ra Jiccm , qur tn plintis loco animz h.ibctur, ingratitudincm c (upremo honoris culminc fc dcic- 

vt d.l.adco.f.fin.& l.qua rarionc.in ppn.tF.de acqui. 6tum aliquando qu Tatur.Ludo.tanta calamitatc ac- 

rcnim do.Tamcn diccturcadcm vitiscum illa , vndc ccpta dv fna flcbih conditionecpiftolam cdidit , qua 

procefrit, licct ad przfcs rcnouata fit, & noua radicc poftcros admcncrct ctiam fummisquibufque pitncf- 

alita & nutrita,proptcrqu3 nouadicitur arhor. 1. fcd pibus idomcfticis,3tq;ab iplisltbcris impcdcrc pcri 

fi cx mci$.^.arbor.fT.dcacqHi.rc mm do. indcdicchat cula. Qnod cnim cofcTuandis regibus firmius przfi- 

Apofto.j.ad Corinth. vi j. Hibcat vnufquifquc fuam diii,quam pictas,quam manfuctudo, quim clcmctia 

vxoic, non luxuriz caufa.fcJ poftcritatisJileftionc, & libcralitas efTc potcfl? In has tamcn virtutum tam 

vtqui pcmian.Tcpcr fe non potcft,pcr filios pcrma- firmasmunirioncs Ludouico irrupit filiorumaducr- 

ncat.Thobiz viij.Facitdiiftal.Hberorum.f^Vdevcrb. fuspium& bcni.ficum p3trcinic^uitas& Ixua ambi- 

fig.& in Auth.dcnupt.poftprin.fcquitur lo.Fab.fu- tiodominandi.Hxcille. Sccundohzcidctitasparris 

pcr rab.infti.dc nup.Et alibi dicittcx. xxxvij. diftin. & filijdcmonftratur ilirc diuino. Primo authoritatc 

caii.prius quam. filiusdcrici elt argumentu inco- vetctis teftamcnriGehcfis.xxj.ibi , in Ifaac vocabi- 

tioeotix patcrnz ambalans fuper temm.Et (deo ta- tnr tibi fcmen.& xxij.ibi, Muhiplicabo fciacQ tuum, 

ficut 
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Hcut (lcllas cceli. Sccundo hoc demonflratur autho- 
ritatc noui tcftamcnti Toan.x.ibi, Ego & patcr vnum 
fumus. & Luc.xv.ibi, Fili tu fcmpcr mccfi cs, fcilicct 
j6 pcr ijcntitatcm paccrnz naturar.tTamcn vcrum cft, 
minor cft confubftamiaiitas patris & filij in diui- 
nisquia amboru cadcm cftfubllacia fpccic & nume- 
ro.ciim naturadiuina non fit mulciplicabilis, nccdi- 
uifibilis, vt clare dcmonftrat tcxt. & ibi Nicolausdc 
Lyra.fupcr cpilLad Hibr.j. & idcm dc Lyrajin pri- 
ludio fupcr loan.j.c.vcrli.circa tcrtiu fcicdum clhin 
fin.vbi dicicQ; in diuinis patcr & filius idcm func in 
idcntitatcnacurz no folum fpccifica,fcd numerali.& 
hoc vult diccrc tcx.j. loa.v. Trcs funt qui tcftimoniu 
dat in cceIo,patcr,fiUus, & fpiritusfinCtus, & hitrcs 
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patcr & filius. xxxv. q.jf j. Quarto Iioc probatur iure" 
ciuili,pcrtcx.ind.I.fin.C.dcimpub.& aliisfubftit.& 
pcr plura alia cxcmpla I^^alia.Na vidcmus, 91 fi vna 
aftio puta cx tcftamcto transfundatur in aliam ,fci- 
licctcxftipulatupcr ftipulationcm animo nouandi 
fadam/ccundfi ca qua: habcntur in / .prartcrcaJnfti. 
quib.mod.toIIi.oblLIicct prima cxtinquatur, non ta- 
mcn ccfctur cxtinfta, cx quo fupcreft alia loco ipfi* 
furrogata,in quam ftiit fubftantia primar tranfmiflx. 
Ita fj» non cftctfalfum diccrc,(]> illud dcbitum noua- 
tum fit debitum cx tcftamcnco.Iicct a(ftionc cx tcfta- 
mcnionondcberitur.l.non filius.^.hp-cs mcus.ff.de 
lcg.ij.quia notituIusaAionis,fcd originalis caufacft 
infpicicnda.I.tutor.ff.dc fidciuf & I.qui idtjuod.ff.de 



vnum funt,cSL alibi lo. xvij. Volop.«cr vt fint vnum j^dona. t Etad hoc, (_j» aliquid dicacur vcrum , fufticit 
in nobis,fciIicctpcradoptionc & mutua dilc&ione, 97 habcac aliqd veritatisadmixcu.l.quidt.imen. ff.de 
ficutamanseftin amato& - <- » - • .. 




rumus,fcilicct per naturam < 
Vcritas dixicquia cgo in patr 
qui vidct mc,vidct & patrcm mcum,& Bald.dc diftc- fusixuflus infulx.ff.de vfufr.Ex quibus fcquif , quod 

r:-ntiap.-i(ris& filij,qui numcrali fubftantia diff runt paccrnon diciturmortuus,vcI dcfiiflcftarc, dum fii- 

loqncns allcgato titu. de notis fvudo.in lin.chganccr pcrcft filius. Similiccr filius non diciturmortuus , cx 

dlcit,zternu iltum & incffabilcm filium fi mpcr cxci- quo fupcrcft ncpos ex co , in qucm transfiifa fiiir fui 

pio, qui nouitomnia , quzfunt patris.c. faluator.de patrisfubftantia,quzcrac vna &cadcm cum fubftan 
confccra.dift.vlcquafi dic^t tp patcr& filiuiindiui^ 41 tia aui.tNcposcnimdicitur,quafi nacuscx auo &cx 

nisfunt vnum & idcmomnimoda idetitatc fubftan- proprioauicorporc.adcoillac6ditiofi abfquc filtis 

tiz &naturx fpccihca & numerali.In filiationeautc dcccffcrit,dcficitfi deccdairelidonepotc cxfiliodc 

humana , in qua patcr & filius diftinguunt fuppofi- funfto,vtcftcafus in I.Lucius.Ia ij.ff.dc hxrc. inftit, 

to,Iicctpatcr&filiu$ vnu fintfpccic & natur.i,non &cit l.j.C.decondi.inf(r.& no.gl.in c.in prxfcntia. 
tamcn numcro^uia dicit Lyra. j.ad Corint.x j. in gc- 42 de probat.tHxc omnia de idcntitace pacris & fili j n- 

ncrationc naturali gcncrans non coniunpitur pt.nito bancur pcr tcx.mcIiorem dc iure in Uibcrorum. ff.de 

fccundum fubftantiam,fcd fecundum virtutem.& ica vcrb.fig.facit l.fcripto.ff. vndc libcri. Prxtcrci vide- 



intclligitur Ecclcfiaftici xxx. ibi , Monuus eft patcr 
&quafi non eft mortuus. rdiquitcnim filium fimi- 

37 It m fibi poft fc in vita fua. t Or notantcr dicit fi- 
milcm,quia nullum fimilc cft idem^faltcm idcntitatc 
{iibftanciali & numcrali. I. quod Ncrua. ff. dcpofiti. 
Nam .-tntc quam duo finc idd, rcquiricur in onini- 
bus fic coformicas , fcilicct quo ad forma & cff.dum 
<juo cafu vbi cft omnimoda conformitas,ibi crit idc- 
rtas,aliaseirtt foliim fimilitudo,qui fccundum Phi- 
lofophos magis dicitur fignificarr propinquitaci m, 
quam idcntitaccm^fccundum Bart.BaI.Anp.& Al- x. 
in I.qui libcris.in prin.ff.d'.- vulg. & pupil. Indi dicit 
Boetiusfupcr copica Tullij, lib. iiij. quc frquttur lo. 
And.& Domini.in c.non potcft.in fi.dc prxbcn.lib. 
vj.Orfimilitudocft rcrum hngularinm vcl diff.rcn- 
tium comparatio: quiain illanon rcquiricurquod 
rcs tota fit rci tuti fimilis , fcd in co ad quo I confcr- 
tur vtibi dicitglo.iiij.in fi.&notat.idc ioan.And.in 
c.cuqui.illocod.tit.Iib.vj& Bal.inl. curatorts.Cidc 
nego.gcft.ad quod facitglo.cIcgansanca.fi faccrdos 
pcccaucrit.jf.Dcusquis fimiliserit cibi.de pccn.dift. 

38 j.gui ad propofitiidicit,<_pt triplcx cftimago fcu fi- 
militudo.Primaeft idcntiutis,fecundum quam folus 
Dci filius fimilis cft patri,id eft idcm cum patrc,fci- 



mus,qu6d fihxrcdicasdefcrat primogcnico cx con- 
fuccudinc patrix.nepos ex filio primogcnito prxfcr- 
tur patruo fuo,quia ctfcf primogcnitu$:cu fit fubfta- 
tia pacris fui mortui , vt cl«;cu r poft longa difputa- 
tioncm dc cidit Bal.in I.cum anriquioribus. Cde iure 
delib.Piiuin c.Iicct.dc voto & vori redcmpt.& in fe- 
cunda partccofi.iij. coI.iiij.& idcm in fcudotrafuer- 
fali.Na mortuo vafallo finc dcfccdcntibus & afccn- 
dcntibus , fupcrl^itibus fratrc & nepote cx primogc- 
nitofratrcmortuo, illc ncposcxcludet patruum.fic 
ci prxf^rtur in fcudo fui patrui mortui , (lcquo plcnd 
dixi fupcr vcrbo , /n eodemttjhmentortlmijius. xviij. 
Iimita.& vidcrc poteftis Franc.Arct.confi.clxiiij.vbi 
lanpit.in pofsint parcntcs paAo ncpoti prxiudicare 
illud ius prxlatioiscitollcdo.adprfdidafacitquod 
dcciditur in l.cum lcgiomx.rfidc ftatu ho.& in I.j. & 
1. affumptio.ff.ad municipa. vbi dicitur. indc oriun- 
dusfilius, vnde eft patcr,ita (j> patriafcu pacrisciui- 
las dicitur cffc origo filij. Ex quoclcgater infcrt Bal, 
in c.quta propter.vij.coI.de clcft.rp qa Dcus xternui 
cft pater noftcr,ica paradifus eft nacuralis pacria no- 
ftia, ciim patria patris filius fcquatur dc ncccfsitate 
ad quam cu fordc nemo pcrducitur catholice Dcum 
obfccrans,vt qui folus potcft lauct nos:quia pucrcdo 
paradifum non ingrrditur , quia habitatio patris ha- 
bicario filij dicicur, vt idcm dicit Bal.in l.illud.C.co- 



licct pcr naturam & ciTcntia.Sccunda cftimitationis, 
fccundumquam dicitur(j>magna nauiscftimagoali 

cuius domus. Tertia eft fimilicudinis cxprcffx, vt fi- 45 munia de manu. Prxtcrca facit, t quia xftimum pa- 
gillu in ccra. Dc his idcnticatc & fimilitudinc vidca- tris filio prodcft aiam patrc vtuctfjquia ccfitur xfti 
tislafo.pulchrc loqucntcmin d.Lqui libctis. & Fcli. mum filij,fccundifTn0.in l.ij.C.qui xtatc fc cxcufat. 
in ccapitulum.ij.colu.dc rcfcrip.Cui autcm incubat lib.x.pcr quam dicit Bal.ial.j./.illud.C. comunia de 
onus probandi an allcganri fimi!itudincm , in illam ^ fuccc.tquod habitario patris ccfttur habicario filij.& 
ncgari,vidcaMs Bal.s.in proocmio,Rcx pacific'.xiii j. Bir.in l.j.Jf .domini.ff.ad Silltia. dicii quod libra fcu 
colum.Terrib hxc identitas patris & fili j.dcmonftra cauftrii patris *dcft filio in potcftatc vcl cmancipa* 
tur iurc iftocanonico, pcr tcx. not. in c. comiadici- to,fcd nualiisdcfamilia. Ncc miru,quiaquod vno* 
mus. ^ .hac authoriiate.ibi , cum vna caro probcntur habct,altcr vidctur habcrc.l.ciunfcimus, Cdc agiic. 

rotn. z. PP 'j & 



Repe.cap.Raynu.Gul.Benedi£ti 



Sc v:''nfi.1ib.xj.& qnod vni ptactt altcr j phccrc vi<k-| 
tur,l.ri opcrarum.ff.de opcr.libcr. Circaquod viJdca-] 
li$Bil.'nl.ctii.C.dccxccu.rei iudi.& inl.j. f. Wai. 
C.comu dc manuA inl.ij.ad fin.C.dclib.& cor.lib. 
&inc.rili. decapit.qoi curi.vcnd.Idco dicebat idcm 
Bal.in l.ij.in fin.C.dcfuis& li-git.hxrc.(/iIIudiiuod 
filius pofsidrt.patcr vidotur pofsidcrc,& econtra.idc 
45 Bal.in l.pritor.^ .fid & fi!i*.ff.dc cdc.dicit,t<_j, libra 
& xfHmum pitris prodcft filio, quiuisfoorfum a p*- 
trc hab tanti , allci:.{»lof.in dJ.ij. quam dicit non dTc 
alibi dcquopcrAng.in difta l.fin.C.dcimpu.& aliis 
fuSftit.& Bald.in d,I.j.JJ.domini.ff.ad Sillcia.ciiam fi 
rffcnt plurcs filij:puti mille , omnib* & cuilibit pro- 
dcflct infolidum , quandiu paie r viucrct , fccundum 
Bal.fingu.in c.qja: inccckfiaru.inhn.dcc6fti.vndc 
non ab$ rcdicii ^lo.in ^ .f3ncimu$.in Auth.vt oblig. 
rcs minorum. Q7 li patcr fuit dcbitor : crfo fous filius 
cftdcbitor.quam plo.commcdai Bal. vt fingularcm 
inl.apud boftis.C.dcfuis.& Ie;^t.hxre.qua:au3litcr 
int lli^atur infrl dicrtur.Ad quod f tcit, quod voluit 
Apolto.ad Ga1at.iiij.ibi,c It fi!ius:crpoh.rrc^.Pro to 
mcn Jationc diftae plof. vidcatis Iafo.in l.filius. Cdc 
paai5.& inl.fcicndum.ff.qui f3tifd.c0gi.Sanc tamc 
int,Iligatis , t}> fi patcr fuit debitor , filius fuus hrn s 
ctiam ccnfctur cfle dcbitor,fcilicct ciuiIis,non autcm 
^icriminalis. C.ncfiliuspropatrr.pcrtotum. tNon 
cnimt<.ni.turpatvrprodtliftofilij,ficut ncc filiu.»^ 
dclictp p3tris,vtibi.Quc>d cll vcrum, fcilicct <f filius 
non lcnciur pro dclicto patris actuali. & ratio cft, q.a 
homo pcncrat fibi id m in fpccic , non autem fcciui- 
dum iadiuiduum,vt vidiftis.idcoca qux direftc pcr- 
tinent ad indiuiduum (qualia funt pcrfonalcs adus, 
& qux ad eos pcrtincnt , ficut funtpcccata adualia) 
non traducutur a parcntibu^ in filioJ.Non cnim gra- 
maticus traducii in filium fcientii primaticx , quam 
proprio ftudio3cquifiuit,fccundum Bal. in dida I.fi 
quidcm.infin.C.dcexcipt. fic ncctraducitpcccatum 
aduale fui volutatc coiradum. Qma lictt pcccatum 
patrisapprauadcliiflumfilij ddinqucntis, cimide- 
linqucndofitimitatordtliftipatcrni.l.ficohortalis. 
ibijcui maiorum fuoru cxcpla prxiudicant. Cdc co- 
horta.Iib.xij.& dcciditpulchrc Bal.in c.nill cumpri- 
dcm.vij.col.pcrillumttxt.dcrcnuntiat. Tamcn vbi 
filius non dcliquit, dcli6tum patris in cum no iradu- 
citur,vtcx copuniatur. C. ncfiliuspro patrcpcrto- 
tu.Facitquod dicamj. in matcriattanfmiffionis, cp 



fui in infinitum poftcri. quia prohibitio fuit Adc fi 
aa ,in qua tota hummz naturx maffa tunc confiftr. 
bat: & fic omncs ligabat, adco (p fi Adam antc pcc- 
catii in paradifo filios gcnuitlct.fub pcena moni$ca- 
dcm lcgc kgati faiffcnr. Vidc Bal.fuprain proa-mio 
c.Rcx pacihcus.x.col.]Parcntc$ cnim non cosgcne- 
rant,inquantum funt rcnouatiprrbaptifmum^fcdin- 
quaiitu aliquid raincnt adhuc dc vctuftate primi pec 
cati,vt poftcri cum pralmifta dicit Pfal.1. Eccccnim 
in ini.^uitatibus concqnus fum.& in peccatiscoDcr>> 
pit me matcr mca oS quod dicit Gr< g. illc magnut.li 
bro xij.Moralium.c.xvj. in finc.Primam quippeviro 
iniuftitiam muliirpropinauit iiiparadifo,quomodo 
crgo iuftus 3pparcbit,qui dc illa n.iMS cft, qux iniu- 
ftitixpropinacrix cxtitit, &c. Similitcr a voluntatc 
animx pcr motionem mcmbrorti traducftur pcccatii 
ai^ualcad omniamcmbr3,qu.x natafunt moucrii 
voluntatc pi ccautis. Indc cft, pro quotibrt pccca- 
toputa blafphcmix cun(f^a pcccands a]ia mcmbra 
vltra linguam qur pcccauit torqi>cbuntur:fed in po» 
ftcrosdclvcndcmt$Iibcrosnon dcriuatur, qui volua 
tatc parcntis peccantrs non moucntur,fi cundu Tho. 
in j.partc.ij.q.lxxxj.ij.iij. & iiij.arii.& Ioi.Fab.iQf. 
funicit.infti.de inge.Adhocfaciutca qui habuiftis 
in vcrbo , RAynMttm dt CUr*. in princi.qux omnino 
vidc3ti$.tt tiidc rit, bonus pa.tc r aliquado impium 
& pcrucrfum gcncrat filium & ccontra.Et fi aliquan- 
dobonicasvcl malitiapcr aliquos gradus c6tinuaia 
fucrit,vix longc duratquin intcrrumpatur,qui3 nihil 
natura fcrt,quod tcmporis acccflu a llirpc non dcgc- 
nera. Rcftat ci^o , tj> poftquam fiiius in corporccft 
id:-mcum patre,quandiumanctia patris potcftate, 
fcquitur tp donum bonorum patcrnorum poft patris 
obitu cutinuatur ipfo iurcin filium,ta1itcrqubd mil- 
lavidct fibidc nouoacquiiita hxrcdicaj, quafiolim 
patre adhuc viucnte dominus cffct.Et quomodo do- 
minuscxiftimarauriurc fuitatishoc opcrantc. quod 
non cxtinguitur in filio ctiam pcr ingrcflum rcligio- ' 
nis,vc eft cafusin l.fi. C.de cpif.& clcr. & dixi plcne 
fupri in ij.cafu fa1Untix.& cofuluit Paul. confil. j.in 
fin.Vndc hlius , viuo patrc filiusramilias appcllatur, 
fola hac nota adicda, pcr quam diftinguicur a gcni- 
torc illc,qui gcnitus cft.nonquod diffirrctia iknout 
pcrfonarum in fubftanti3,ita quod poftmorcc patris 
no vidctur hxrcditatem pcrcipcrc nlius,fcd magis vi 
daur fimpliccm, & nudam bonorum sdminiftratio- 



confcicntia pacrisnontrifmittiturad lilios hxredcs. nc cofcqui. Qii^inimo dicit ^l.ling.in I.cuhxrcdicas. 
Indc dicit Bal. in d.c.qux in ccclcfiaril.decofti.tj» fi ^7 C.dt pofiti.t.tj, vbi cft fuus.no eft darchxreditatfia 
filius propto-rdclivftu mutauitparochia, tamcnpatcr ccntc:ncqiinftisinquofiliusnu fit hxrcs p3tri$cum 
eamnonccnfcturmut3lVc,cumpcenifoli$lintdt1in co viucntccffcc iamdris,quod aliud n6 ft^nat, nifi tj> 
qucniibusaffixx.l.f3ncimu$.Cdcptxnis.fcdcaqux monuopatrcfiliusnacifcif fo1i& nudiadminiftra- 
pcrtincnt ad naturam fpccicicraducuntur i parcnti- rionc patcrnx hxr.ita pulchre dicittcx.in d.l.in fuis. 
bus in filios : idco culpa originalis craducicur ad ocs ff.dc lib.& pofth.No dicocn,tj>viuctc patrc filiusfit 
illo$,quimoucturabAd3m motionc gcncrarionis. propricdns,fcdimpropric, ^ptcrfpecie fuccedcdi 
Ta1iacnimpccc3tadcriuanturinpoftcro$ ctia non.|8 quam habctinbonispatris.tproptcrqu3m filiusre- 
obftsntc baptifino parctum , pcr quod dclctur origi- gis crii in vita patris vocaf rcx, licrt rcgnu no habcat 
nalc peccatu:quia licct pcr baprifmum aufcratur rca- in fui dirpofiritionc,ncc admininr3ci6c,fccundt'i glo. 

' inc.Adrianus. fupcrvcrbo,Augufto$.xiij.dift.vl)ifi- 

l<j impcracori$ vocancur viuopatrc Augufti. ficitc. 
fi.xxiiij.q. j.& plcncdixi fupcrvcrbo, In tcdtm Itjld- 
mftttortUrnjHtns.xn xviij. limita. traftandoinatcnam 
ptimogcnicurx. Facitcriiad hocqddixitdc Adria- 
no iropcratotc in vctbo,Ctffl</f<^. j. circa fincm. Qur 
omnia prxftit argumcntuin pru nobilibus huius pa- 
trixtqui ctiam in vita pAtris vocacurdomini domus, 
ac fi uc prxfcnti cffcnt. Quorum loqucndi vfusalia 
aoncftratiojniufpcsfuccdsioaispatcrnar , proptct 



tusinquiiumanima rccupcrat grariam quoadmcn- 
tcm,tamc rcmanct quiincum ad fomitem,quit ft inor 
dinariopartium infcriorum animr ipfius corpt^is, 
fccun Jum qutjd homo gcncrat,& non fccundu mcn- 
tcm,& indcHl tj. parcntc$,licctbapti2ari,traducuiif 
g^pcccatum origmalcin poftcros. [Nam pcccatu ori- 
ginalccft infcminc,ftcunduBal.inc. cumincudtis. 
iij.col. dc clci^.vidcatis Lyram ad Roma.v.in fin.Si- 
militcr licut Adam fuit prohibicus coincdcrc dc po- 
mo I ccnfcbantur rtiam cadcm Ic^c prohibiii onuics 
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quanf\quocUminodo dicuncur domini. vt d.Kin fui;. idco confuluit dominus ATaHanus confi.Iiij.inci.M-' 
^9 Vbit ponitur didioquo(i.immodo,(]ux qunnda dq- J5 pnilicf capitancc.tf|, non </icjtur<)uis libcrc r J«xa* 
notat impropnctate.Qin; i|uidc improprictas locum ri,dc carccrc, quando cc^itur fijium nlinqucrc pro 
n6habetinrtbus,quaprimot»oiitocxc6fuc. pttriar obddc.Similitcr dicit Lu(lo.in l.j.if.in tus vocati,u 
jo dcftrutur,proutciircgnuFrancix.tQiionia in illo cant.(|»ctiamvbicftin3'ic]uo aduclccla indudtia 
etii viurntc adhuc patrc (llius primogcnitus propric pcrlonar poti ll quis fcniirc p< r filium pcr cifum no. 
'& veri dicitur diis , cu dc illo rcgno patcr diiponcrc in l.fcicndum./.Kpati.fF.dc lc$^.(]U(m Kli.in c.Trfcr- 
n6pofs»tinprciudiciu:im6nccin fauorc filij, alitcr tc.dc pr«fumptio.non crcditita cxtcndcnc^um.Pari- 
<]uam confue.difponaf.vt in propriis tcrminis lini^a. tcr dcciditBal.in l.ca lcpc.C.dc codiAio.ob caufam. 
dct^rminat Ioan.dc tcrra rubca in lib.qui intitulatur jiS <J>t prohibiius alicnarc in potcntiorcm,potcrit alic- 
vincaccclcfijE ttad.iij.art.j.cOclufiuc xviij.c u fcx^.8c "arc in filtum,qujui$ potcntiorem pcrplof.in I.fi ita 
•arti.ij.c6il dionc x.Eo cnimcafu totii rcgiiu ell Icgi quis.^.ca Icgc.Oc vcrbo.obligA cJicit Bar.in l.infi-^"' 
tima primo'^cniti,in qua patcr no po(Tct cjm qnua- 57 ciando.in fin.lf.dc fur.t (j, (btuto prohibitus inuita 
rc.I.qmin prioribus.C.dc inofii.tcila.t]ui3h!iu$e.im rc ad fuas nuptiasvlcra duodccim f(xminas,non po- 
non hibctbcncficio p3tiis,fcd Icgisfiuc cOfucrecun icritin fuis& filij nuptiis eadcm diecclebradis inut- 
du Dy.in c.indultu.dc rcg.iur.Iib.v j.dc quo plcni vi tarc vltra xij.mulicrcs.ciim non ccnfcantur dux , fcd 
klcatisin d.Kviij.limita.in prin.f d inbonis pairimo- vnicinuptiar.dc <juo tamcn ibi pcr Anpc.quia patcr 
ntalibus primoRcnitocx cofuc.miafltrctis, inquibus Sc (ilius vna pcrfbnaccfcntur pcrquadam fi&ioncm 
patcr quartdiu viuit plcnih3bctdifpofitionc,& alic- ficuiidum Panor.in c.confLluit.dciurc patron. hinc 
' nandi f!icHltatcm,filius viuo patrc dicitur improprie diccbat AllKricusin l.cum qui probabilcm. C.dc cpi 
dns.Cc in illis loquiturtcx.in d.I.in fuis.du dicinnio- fcop.& clcri.cp fi fiiius vcrUrat patrem,aut patcr ftu 

jt damodo. Extquibusomnibus fc(|U!t.(]»Iicct iii a!io prat filiam, ncc illc htius, nccitlcpatcrprzfumitur. 
hiredc quim fuo filio hireditis libi obiiciiiys dicif Pro quo opcime ^cit icxt.in difto capit.artcnc.Nam 
titulus Iucratiuus,fccudum gl.in l.fi duo.tf.d.>a.q.h{ jg licct rc vcra (int du.^ pcrfonf indccfttQ. patcr pa 
re.&I.j^C.dcimponc.Iucrati.dcfctipti.lib.^i. (uiauis tronus potcftfilium, licct non fcipfum , pri/cntare 

herctitas cotincacta dcbita q, credita.l. hatrcdi'.3s.& fccundu gl.in d.c.confuluit.tamcn iuris fidione ccr- 
I.nihilaliud.ff.dc vcib.figni.Attamcn in fili<i&'c.Ttc jp fentureadcm pcrlonj.t Etiftafiiitritio fiindamcn- 
ris fuis hrreJibus no dicitor titulus Iucratiuus,fi.d di talis quarc iura volucrunt , tji patcr filium fi ingratus 
citur foliim codnuari in cum donu patemx harrcdi- fucrit^nominatim in teflarocnto cxhaircdaret, vcl in 

tatis (ibi iurc naturr dcbit-T.l.cnm ratio in prin.tf.dc aliquo ipfum inftitucrct: quoniam ipfum cxliarrcdan 

bo.dan.i.& I.fcripto.ff.vndc libc.no.gI.B3r.& Bil.in do impcdit cootinuationcm dominij patcina: harre- 

l.iiij.C.dciur.& fiftiign. Hx quo iuftc deciditur pf r ditatls in ipfum, Quje quidcm continuatio ipfo iure 

pI.Panor.& doc.fupcr vcrbo, Qiiafi dc lucro.in c.pa ficrct proptcr patris & filij fiftam idctitatcm,fi in tc- 

lloralis.dc dcci.tj hli' depatcrrta lu-rcditatc fibi ob ftamcco patris prartcrirctur. Similitcr patcr cu inftir. 

ucta tanqua de lucroiciim nihil dc alio lucrctur, n6 in Icgitima vcl aIiquo,quamuis minus lcgitima,impc 

tcncturfolueredecimiccclcfixdcfingulis lucrisac- diccontinuationcm incegrf h(rcditatis,quatcnusex- 

quifitis dcbiti.Parircr dccidit,t(j, fi cx ciuicacis (fitu ccditlcgitimam^ciuia quoad Kgicimam incft ipfo iu- 

to dc acquifitionc dcbcatur eabclla, cxtramusriiies rc icplcti<>,fi quiJ dtfit.l.omniinodo./ .rcplctioncm. 

ad illam tcncbitur, fcd non lilius (lius ii.trcs p'^r tcxt. C.dc inofric.tcfta.Ex hac cnim coniinuationc harrc- 

not.ind.l.j.dcimponc.lucraii.dcfCTiptio. vbi ht»c tc- dicatisdc pitre in (ilium dicuni 1 giftx,<j>filiusmor- 

nctBar.BaI.Ang.& Io.dc Pla.dicacs idc clfc (lcco- tuo patrcnjon propricdicitur adire harrcditatcm pa- 

tra dcfcc ndtns ordinc tuib.no hircdcm rcliqaorit tcrn3in,ft.d dicitur illi fe immifccrc: ncc paritcr dici- 
afccndcntc,iuxial.nan>& li parcntibus tf dc ino.t.tc 60 tur eamrcpudiarcfcd ab ea abftincre.t Nam adire, 

ftj.Quoniitalisafccndcns fuccc lcndo d< frcnilcnti & rcpudi3re,cftproprixexrrancorum,immifccrc ve 

ho dicif habcre ciculo lucraiiuo,fcd (ibi dcbito. idco ro & abftincrc clt fuorum hircdum,fc( undum gloC 

nonfoluccgabcllampcrtcx.in d.l.nam & fi pjr.nri- inrub.C.dcrcpudi.vcl abftuhircdi. Qua: omniafii- 

5> bus.t Ncc etiam ftatutodifponctc,{j> prohxrcdit.ite 61 ciunt pro opinioncillorumquidiciJt,ti]u6d morruo 

foluafurfolidusprolibra,tcncbiturfilius propatcT- emphytcuta filiuseiusnon tcneiur iblucrc dominc* 

na Iizreditatc aliquid (blucrc,cu rcfpccSu iplius noii fiudali dirci^o acapita qu« dcbcntur in mutotione 

dicaturproprit- hzrcditas:quia in fuis locfi no habct doinini vtl tcudatarijpro renouarionc:quia cil patcr 

titulus pro hzrcdc.I.nihil.C.dc vfuca.pro harrvdc.fe & filiusfiiit idem ( vt diftum eft) pater adhuc ccnfc- 

cundii Chrifto.Porcu.in .j.v.col.inft.dc barr.quali. tur viucrcin filio.vt didta l.libcrorum.tf. de vcibord 

& dittrrcn.faciigl.quamhabctaliqui in c.iij.dc pnc- fignifical. PrxtcrcapatrcinuciHtofatis ccnfcturclfe 

nit.dift.iiij-voIcs,tj»iciuniu filijlibcrat patrcobliqa- filiusinucftitu$,vtvidcbitisinfii.Ethoc vidcturex- 

lumadillud.Indc dicit Inno.inc.cum locum.dt(^>6. prcfsc in propriisterminisdccidcre Rald.in ca. qur 

O) fi prtri fit violcntia corporalis,& filius aliquid tc- in ccclcfianim. xvij.col.de coftit.vcrlir.cxtraquiro; 

cit,vt liberct patrcm,ialis adus dicitur mctu tactus, vbidicit,<j>quando renouadofcudi fitin pcrfona fi- 

«4. ac fi violcntia fiiifrct iilaca filio.liinc cft,tc}, (icuc va- liorii & dcfccn<lentium,foIui oon dcbct laudimium^ 

fallus nontcncturiuuarc dominum contra fdjifum nififcudumfuilfct iamad dominum rcucrfum &in- 

ciim illud no vidcatur cautum in promifsionc fatta corporatum.Quia ifta non cft noua acquifitio,fccun 

domino,per glo.in c.pctitio.dc iurc.& qu^ dicit Cy. dum lafo.poft SalLibi in Lfina.xij|.col.C.dc iurc em- 

in I.ciim acuiifsimi.Cde fidcico.Paritcr non tcm bi- phytc.vbi in priccdcn.coI.»crfic.ij.iuxta proximam 

tureuiuuarccontra propriumfiIium,ficundum B1I. quiftioncm tangit, cj; talcsfilijmortuopaire non te 

inc.j.dc noua forma inudti A' inl.j.xxiij.q.tf.de rcru nentur nouarainucftuurampctcrca dominodccm- 

diui.& in I.vnica.jf .nc autcm.C.dc cadu.iollc. Qipa phytcufi-.fccus dcfcudo: & ibi videatispcrcij .Idcm 

patcr & filiusccfcnturcadcin caro, vtd.f.hac autho tcncx loan.Bcrbcrij in ij.paitc fui viatorij vtriufque 

riatc.xxxT.q>iij'& d.I.ciimrcimus.C.dcagn.&i:cfi. iuris,titJcIoc3.& c6ndudo.p3ul6antcfincm,vcrf. 

Tom.a. pp iij vlct 



Repe.cap.Raynu Gul Benedidi. 



vltlmb a<l breucm notitia. diccns filiu vcl alium dc- 
fci ndcntc parcnti citicftamcntovclintcftito fuccc- 
dcntcra no tcncrifolutrclauJimiu dccmpliytaitica 
Kzrc.fcu cmphytcufi hzrcditaria.Quia no (it alicna- 
tio in filiu , kd i^ujcdi continuatio pcr I.in fuis. fxpc 
allcg3ta:quod cxtcdit ad alios hzrcdrs,qui funt qvio- 



Quinimo concludut ocs Doc.(}> iicnt filius habct iuc 
pc-tcndi hircdi.patris pcr xxx. annus a polfciforibus 
harrcditariu, fic ciiihabctius pctcndi fupplcmctum 
lcgitimz, quod pctitur condi(^ionccx l.omnimodo. 
Cdc inofH.tc{^i.quz condi(ftio cft aftio pcifbnalis. 
I.j.tf.dc c6didio.cx lcgc.Etficminoritcporc xxx.an 



dammodo fui« prout funtomnes ab intdla.fucctdcn noru no pr^fctibitur quam cztcrz adioncs pcrfona 
tcs.p i.hac colilriffima./.ii quis autc. C.co. Tamcn lcs.l.fieut.& l.omncs.C.dcpfcrip.xxT.ycl xl.annoru. 
in hic patriafinnturcontrarium , vbi patrc mortuo & itiin hoc pun^to icnct Angc. in jf.j.infli.dc inof. 
filij icnctur cmphyteufim i dno rccognofccrc: qui li tcfta.fic doft.in d -l.fi quis fiHum. Et cofuluit pcr plu 
cci no foluit laudimia,foIuuttn cuizda acapita, fccu ra moriua Alcx. in pr ima pmc confil. cxxviij. incip. 
dum quod ruitconucntu autconluctu. tEtirtudius 65 confidoratis vcrbis inftrumco.i ij.col. tSubiunpeni 
fuitaiis.quod filius eft ipfo iurc patris hf rt^, nullo tc qucrelam inofnciofz dona. quinquennio przfcribi» 

ficutquercia inofliciofi tcftamcnti. Si autcm filiui 
dlct in tcftamcnto pacris prztcrims , id cft in aliquo 
non inftitutus , ncc cxhzrcdatus, tunc ncccilc habe- 
rctctiaro infi-axxx. snnos diccrctcftamcntumpatris 



pore przfcf ibi poieft. Nam licct iuri adcundi hzrc. 
cxtranco competcti przfcribi poffit. xxx. annis.l. li- 
cet.C. dc iurcdclibc.attamcn cxiftcntiz fui hzrcdis 
nunq. przfcribitur > tdc6 licct fuus hzrcs ditfcrrct 
vltra xxx.annos fc immifccre pat;rnz hzrcditari, ta- 
mcn proptcr hocfiicultatc fc immifccndi non pcrdi-- 
rcttCiim incontincripacre mortuoccfcatur faillc hz- 
rcs.l.j.^.q in potcftate. tf. fiquis omilTa caufatcft.& 
d.l.in fuis.& ita vidaur vcllc glo Bil. & An^c.in I.j 



nullum:a1itcr poftca non audirctur,cum facultas di- 
ccnJi c^^^ftamcntu nullum amplius non duret , fccun» 
dum BarA'doc.ind.I.filio prztcrito.iF.dciniuftoru 
pto tcftaf.&: ita tcnct AIcx.in d.Liij. ff.dc acqui. hztr. 
& l.j.C.quado non pctc.partcs.& d.I.Iicct. C.dc iure 



C.quado nonpctcn.partes.ticct idc Bal.Ang.& Pau. 66 ddibc tCautc tamcn intclligati^, cuanuationc pa- 
inl.filio przti rito. fF.dciniufto rupt.iclta.dicantius ternz hzrcditatisipfoiurcficri dc patrc in fi!ium rc- 
immifccJi rarionc fuitaris filio c opctcns non durarc fpcftu dominij.vtdiftum cft:fccustamc cftrcfpcda 



nifi xxx.3nni$,& ira intclligitur tcx. iunfta glo. in d. 
l.l!cct.C.dc iurcdclib.Tamc primumdi&umde iure 
fft vcriusfccunJum Alcx.in dJ.j.C.quando non pe 
ten.partc$.d..' quo pknius pcr cundc in l.iij.tt.dc acq. 
hzre. tNam bcncficium abftincndi i patcma hzre- 
dica.nihil op. ratur nifi in his in qtnb* cll filio fauor, 
fj>o^crctur.In aliis vcrb nohab f in confidcrationc. 
l.fi hliusqui patri.ffdc- vulg.& pup.fublH.ci^o vidc 
tur, cphabcaturprohzrcdeincontinL-nri » quantu ad 
hoc , c{> non cxcludatur xxx. annis a facultatc immi- 
fcendi.ciim habere potcftatcm immifccdi fincdubio 
fiffjuor filio.fjtcor tamcn cj» fi hzrcditas patris pof- 
fidcr«urpcra!iquos,& filius dirfcrrct pcrxxx. an- 
nos inccntarc contra hzrcditatis poftclforcsadionc 
f>ctirionishzreditatis,tunccxclufusforctab ca pctc- 
da,cum tanto temporc tolhtur illa a^io^ficut quzli- 
bct alia pcrfonalii.l.hzrcdicatcm. Cdc pcti. hzrcdi. 
Vndc hoc eafu quoad tTSvSum ditK-rcntia non cifct 
inter hzrcdcm fuum & cxtrancum , qui indubitantcr 
cxcluditur diAo tcmporc, vt d J.licct fupcr quo Bal. 
ibi propc fiti.fingularitcr dccidit.quc omncs modcr- 
ni lequuntur , (j> licet filius i paterna fucceflionctuc 
cxcIud.«urxxx.anniscxcapitclibcroru, vttanquam 
delibcrisampl<us non audiatur, tamcnlapfis Jidis 
XXX. annisaudirctur vrnicns exaliocapitc ,fcilicct 
lcgitimoruminfia al osxicx. annos, vtftarim infiri 
plcne dicam traCtaudo mattrii tranfmiffionis hzrc- 



polfLffionis. Quia cum viucnre patrc filius domum 
& hzreditatem habitando eam non poffiderct , nifi 
iurc familiaritatis , quo patcr nutrirc filium & inter- 
tcntrctcnftur& coaicur. I.qui iurcfamiliiritatis. ff. 
de acqui.po(l'cf.& l.fi quisa libcris:& vttobique Bar. 
tf.dc libcr.agnofcc.iliqua poffcflio poft mortem pa- 
tris dici non poteft continuari in filiu,cum conrinua 
tio przfupponat originationcm & principiu poffi- 
dcndi,1icct glof. & malc contrarium dixcric in l.cum 
milcs.in princi.ff.cx quibuscau.maio. proqua vide- 
batur eflcibitcxt.& inl.ij. f. fi]ium.fF. dc vfuca.pro 
cmptorc. vbi viuo patre naturalis poftl-nio pcncs fi- 
lium ccfc'turc{fc:& ficpatrcmoriuo c6iund<m tranf 
latain fi1ium,vtdida l.cum miks.nifi faluandoglo. 
diccrcmus , (f loquitur dc poftenionc interprctariua 
& intcllcAualiifccundum glo.in vcrbo,quodammo- 
do.in d J.in fuis.ff.dc Iibcr,& pofthu. Sccus autcm in 
vcra poffcffionc & naturali , quam non habct filius 
mortuo patrc doncc eam corporalitcr-apprchcndc- 
rit.Idco vidcmusff pro illa polVcffioncapprehende- 
da comptrit filio rcmcdium adipifccndz poilcffio- 
nis.pcrl.fina.C.dccdicditii Adna.tol. Quod tamen 
dfct recupvrandu, fi vcra polfc fllo dc patrc in filium 
coniinuata fiiillct. Licctcnimipfoiurc alia iura tranf 
eant in fi'iu,tamen poflcffio cijm (it fadii,nifi adua- 
litcr apprc hC datur, nullatenus corinuatur ncc tranfit 
in filium hzrcdcm fuum , & minus in Cxtrancum. 1. 



ditatis. Scd quidohzrcditas no poflidctur pcr alios, cum hzrcdcs.vlii Bart.ff.dc acq.pof.& cft bona gl.in 
cft ditfi:r;nti3. quia cxtr.incus cam adirc non potcft, ^7 l.li fratrcs.f .i Jcm r^ fpondit.ff.pro focio. tNam iu 



poft xxx.anno«frd fuus hrrts bcncpotcrit ic immi 
fcercetiam poU illud tcmpus : quod vcrum intelliga- 
tis, fifuita purchercsinftitutus, autciabintcftato 
64 fucccllit. t Qj^oniam fi cflct cxhzrcdatus , dcbcrct 
J.qainq; annostcttamctum riiperc pcr qucrcli tcfta- 
mcnti tnoHiciofi.l.fiquisfilium.C.dc inol-^ccfta.& I. 
ij.C.dc apoftitis. Et idcm rtfct n.-cundu aIiquos,id cft 
codcm tcmporc quinquc annotum cxcludcraur fili' 
in aliquo modico intlitutus i iurc prtrndi fupplcmc- 
tum lcgitim^*,cum hocius pct. ndi fupplcmcncum fit 
furrogacum locoqoerclc inofficiofi tcifaincnri,& fic 
codcm t.mporcdcbctintcntari , fccundum Bar.ia d. 
I. ll quis iiltum.& confiljciii j. fcd in hec non tcoctur. 



radiccntiadominiumcerciscalibusacquiti finc tra- 
ditioncproutcft in l.hn.C.dc facrofan.cccl.non in- 
cludut, qubd proptrrhoctransfi-ratur poflcniofinc 
attuali apprchL'fion'-,vt ibi plcnc dccidicur pcrdoiS. 
& in d.l.ciim lizredcs. Vndc pcr fimpliccm collario-' 
ntm bcncfi.-ij,licct irisfcratur iu$,non umcn pofllf- 
fio fccundum Panor.in c.cx literis.dc confuc.& in c. 
authoritatc.de iniritu.& do€t. in ca.fi tibi abfcnti. dc 
przb.liW.vj.vidtatis Bald.in l.j.in fin.Cdcappcl.vbi 
cxprcfsc c&cluditdepatrcmoituoinhliumnon fic' 
ri polVcfiioni^continuationcm:quia continuatto hz- 
rcditaris quz fit dc patrc in filium, fit cx quada fidio 
nc,quac vt didum eft, locum no babct io polfcfrione 
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cfuc c(lfjAi.l.<}cniq;.fF.cxqaibuscaur.ni3io.no.gIo. contr3riumcoclu(}t-rc,& foifc mcIiusfccutJuai lafo. 

& doc.in c.cum noftris.dccoccf.prfK.Nccobft.tex. in I.fi fcrorcm.C dcinrcdLiib.in iiuc lionn.fint 

ind.l.cum milcsA' ind.l.ij.f .filiu. Qiiia imclligitiir a!Iodi.iIia,fiuf f^udalia, licit dominium patcrna: hx- 

tjuo ad conditioncm coplcndi vfucapionc inccp tam rcditatis continuctiir in filium, non tamcn continua- 

a patrcrt ibi,c|UT conrinu.itur ctiam pcr non poflcf- hitur poflcffio , nili vcrc apprchcnditiir aut fidc , vt 
AircjVtin fimilidcciditurin l.qui pignoris.tf.de acq. 70 dictumt ft. Vosautem dic.itis,t q,pcr mortt m va- 

poflcf. Imo criam filiusiacenteadhuc patcmahTrc- ftili non ccnfcturharrcsdcfcudoCiyfituscontrado- 



ditatc,priufc|ua fe immifcucrit,& quilibn ha;rcs vfu 
capioncm i dcfjnSo inccptam c6plcrct,t]u^ .i prc- 
deritfccuta dcindchircditatis agnitionefcu aditio- 
ncjVtibi. Alitcrautc fi!ius& minus hzrescxtranLUS 
antc rcalem poirefsionis adeptioncm non cft poifcf- 
for,nec (ibi compctunt remcJij rcrinendjt aui recu- 
pcrSdx pofl'.:frionis.cum poircffio vcra ci»m in fuos 
noncorinurturhiredes. Sanc tamrnintelliq-irisilli 
contimntionem nihil opcrari rcfpeciu poflf. flionis 
<S8 bonorum allodialium id cft non fcudaliu.tEii rnim 
allodium rrs propria & libcra.c. ij.fi dc fcudofu rii 
contro.intcr (iominum & a^na.d(. c]uo dicit Bal.in I. 
pcnul.C. Jc inpe.& mmumif. cj» alloJiii eft ilominiu 
dire&um & vtilefubalio non conftitutiim.Er In d.c. 
ij.clicitfpallodium diciturproprietasqux .i nut!o re- 
cognofcitur^&in I.fi familiar.lF.fimi.crcifr.poftglo. 
ibi dicit iJ - m Bal J. cji illa bona dicuntur habrri iure 
allodij.quT habctur iure plcnar proprinaris.quz ciui- 
dcmplena proprictaslicetrcidcnotetlibertaic, non 
tamcnalteriuseifcludit fupcrioritatc rcfpedu iurif- 
diftionis.c.j.Jf.fin.d^-picc iura.firman.qui hodic cor 
rupti fituatur fub titulo dc allodiis.ita dicit Hofticn. 
in c.nimis.d.riurciuri. quem n fcn & fcquitur Ufon 
in priludiis fcuJorum.xIj. col. in firte. & dixi iii vcr- 
bOiEtvxorem nomineAJeLin ij dccifioneprimi arti- 
culi. In his crgo bonis alloJialibus conrinuatio patcr 
nxharrcditaris dc patrc in filium nihil opcratur quo 
ad polfeffionetn. tSecus autem eflct in polTvntonc 
bonorumfoudaliu. Nam licapofleflio non confuc- 
ucrittranfmittiadfuumhxrcdt m, nifi vtfupi idixi, 
. vtd.I. cummilcs. Tamcn in fcudi$,quia filius viuo 
patrcintclligitur vafailus:i_m6dicit B ild.in Authcn. 
dcfanfio.C,adTi.-ny!.cj>f..udumin pcrfona patris& 
filijeft vnum & idcm numcro: & ficHliiisiam vijc- 
tur viuopatrcinucftitus : acetiam intelligitur pof- 
fidcre : continuantur in cum dominium & ptxTcffio 
finc alia inucftitura , vt not.in c.j.dc fcud.cogn.adeo 
qu6d viuo patrc no dceft filio ius in doininio & pof- 
fcflionc, fcd fola adminiftrario. iu lint^ularitcr dicit 
Bar.in I.cum anriquioribus.vcr. dccimo fic licct po'"- 
fcflio&c.C.deiurcdcliber.Qiioddift jm magni fa- 
cit & reputat mirabile lafon iii l.quoties.C.dc rci vc 



rrtinum fcudi, nccinciuspra:iuditiu,don<.c pcr cum 
fucrit inut ftitu.s. Imd chm pcrmortcm vafalli ccfca- 
tur vtilc dominium,quali cum dircfto cofolidatiim, 
dominiis ante inueftitura hzrcdis capcrc pot( ft fru- 
dum ad manum fuam , & intcrdum facit fru^tus fuo* 
dontc pctita inucftitura- Aliquando vcr6 facit tos 
fuosproprimoanno , & iiitcrdumpro tato tcmporc 
qu iiuo ncgligcns fuit rcquircrcdominum , & pttcrc 
inucftiiuram , fccundum diuerfas rcgionum confi:e- 
tcdint s. Ncc pollttcoijtra dominum antc inucftitu- 
ram aliquod intcntari remcdium poflcirorium , cum 
poir-lfor non lit doncc inucftitus fiierit , & idcm in 
cmphncuta fccundum Bal J.in c.fi fafta. in titu.fi dc 
fcud.fucritcontro. Tamcn rontra qucmlibct alium 
cxtrancum filius& h<^rcs v^falli cx morteipfius ccn- 
fttur fayfitns: adco tj> fi anteinucftituram turbarctur 
pirextrancu^autfpoliarctur^ccnc copctcrct ci rcmc 
dium potTclloriu. & ficinttlligcndoBjI.noncft fihi 
cotrarius.Vel dicaris,tj>opi.B.il.tit.anmu:us vcl im- 
perf.^ius locumhabcrcpolfctin fucccflbr.^ fingula- 
ri,qui fortc cx donarione vc! Icg.no, aut qu-a in tcfta 
mentofuithatrcsinftitutus ,qui finc domini inucfti- 
tura cflici non potcft poHcfltjr pcr tonfuc.rcgni. Sed 
prima tiutopinio locum habcrepolTct invniucrfali 
fucceflore ab intcftato , dc quo loquitur ctiam ftylus 
curii parlamcnti,& fic Bal. non elVct fibi contrarius. 
Nam it.i ctia intcrprctaturdiftam confuc. gcncralc, 
magnus illc confuctudinarius Mafuerus rit.dc fcu. $. 
itcm fucceflor fingu]aris.cum .fcq.& in rit. dc pofl. 
^.itcm harrcsquifucctdit abintcfta. volcnshfrcdcm 
icftamcntarium aut fingulare fucceflbrcforc vi con- 
fuctudinis fayfitos cotra omnrs, pritcrquam contra 
dominum in prxiudicru fuorii itirium in vafalli mu- 
tarioncci Jtbitoiu. S.-d fucccftbrab intcft.iurc pro- 
ximiiatiscoipfbfayfitus cftctiam contradominum. 
& ita dicit ibi fcruari ex generali confue. Francijr,fc- 
cun Jum quam firuda ficut allodia c6ccduntur,& va> 
falliinucftiuturpro fc& hxrcdibus ordinc Cuccedcti 
tibus,prout nilc vidcbitis, & tctigi in verbo , & vxo^ 
rtmnominiAdel. in v. arti.prxtt rea & rj.intclligarii 
hoc vtTum,fcilicct iii filium non iicxi pofltffionis hf- 
rcJitatis patcrnx continuarionem dc iurc communi. 
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confonat confuetutlo & llylus Franci.t Ifcuiidum 
quodrcfertmai»ifterGulicI. de Brolhio. ftyli curix 
parlam Jtt tranfcriptor.in rit.dc feu J.jJ . item.dc con- 
fuctudinc.cum ^ . fcc]. vbi dicit , fj> proximiorcofan- 
guincusmortuo vafalloab intcltatocoipfocfricitur 
vcrus polfciTor fcuJi, cj> intrarc potcft abfque alia do 
mini inucfritur3,quam prius petcre non tcnctur : fcj 
finc illa tc nerc potcrit fc-udum criam vltradcccm an- 
nos, & doncc dc iuramcto , & honiagio pcr dominu 
requiratur. Quod facit pro his qux fupra di*i, quod 
mortuo patrc no habct nccclTc lili* fccundu aliquss 
pctcre inucftituram i domino dircfto, ncc ei foluerc 
acapita,cum pcrfona fcudatarij non ccnfcamr muta- 
ta. Sed aducrtaris, quia licct hanc limitationc pofue- 
rit Bal.vbi fupra.fcilicct cp in fcudis fiat ipfo iuro c 6- 
rinuatio poflcflionis dc patrc in filium : tamen idem 
Bal.inc.j.vlt.col.inri.an mutus vcl imperfcc viJetur 
' Tom. 2. 



caucr< tur , g» ptft mortc dtfundi pofltfiio finpatur 
corinuata in hxrcdc,licui cft in prxfcnti rcgno Fran 
cix, in quo cx gencrali confue.mortuus faylit viuum 
proxiiniort linngcriu. Qupniam tunc morruo patre 
polTcffio hxreditatis allodialis aut feudalis vcl cm- 
pl yteuticatictranfirctipfo iurc , fcu c6tinu3rciurin 
filiu. Idem inquclibctaliumhzredc,Iicttextrancti, 
vbi hoc habcrct confuttudo qux valct. Qnia potc^l 
lex,aut confue. difponerecj» in aliu transferatur , ne- 
dnm doininiu,fcu rtia polUflioabfc; aliqua corpora 
li apprehcfioncvt d.c.ex litcris.& ibiPaii.dc ccnfuc. 
& Io.Fab.ind./.fui.inftit.dchxre.quali.& dirtv r.ve- 
runtamen in d.c.ex literis. interucnitccrtiim fignum 
fcilictt ponentlo modicu tcrrx ad altarc.& Ruth.iiij. 
f ap.Homo volcns ius fuuin trasfcrrc in alium,foIuc- 
bat calciamcntum fuum,quod datvat propinciuo fuo: 
& hoc cratfignum ccffionis in Ifracl , lic ut cic tradi- 

p p iii) tione 
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tioiie anuli lulxtar in cap. cx orc. dc liii qu« fiunt a. rucce<litur,vt fcniii lo.FaW.in f . fi viuo.in(Ht.(lc rcru 

pixlu.rnK confcn. capiturt, & dc tnditionc inftru- diuif. Vnum tam.n non omitto.tjidida confuetudo 

mcntiinl.j.C.dcdon.& dctrsditionc ctiuiuin l.cli Francixquimonuu$riytii v uum hxrcdcm, opera- 

uibus.fKde acq.pof.aut dc traditionc a'tcrius rei,*t i. tur fuum ctf .dum, nili incomincnti monuo tdlato- 

priJia.cod.tit.vcl rctcntionc. vt l.quifqui». C. dc bo. rc portcfho hxrcditatis niiflit i-er aliuni apprchcnfa. 

Vn Je pcr illos tcx.iuftiticari non vala confucFrin- cafu polTcflio iii hircdem non continuarctur, 

cix,qua mortu* fayfit viuuipfofaito fincaliquoho- fccundu Rapha.fingularitcrin i.Pomponius.tf.qua^- 

miiiisrci aut (it^ni minifterio. Proptcr quod Bal.in 1. fitum.if.de acquir.pof.pcr tllumicx.qucm rt&it,licet 

j.C.comunia dc leg.in prin.& in l.Iicet. C. de acqui. non firmct Alcx.in d.l. cum h*rtdcs.in princip. Scd 

pof.dicit ll.-ituto aut cofuc.introduci no polT-.cj» pof- poltca hanc limuationcm firmauii in ij. partc, confi. 

fefsiotras crat finc aliquo aiftu corporali faltc tido, Ixxxij.inci.^fpcais hisqu; in tlicmatc.&cof.Ixxxiij. 

ficut ficbat in d.c.in litcris. & aliis iuribus fupra allc- incip.vifa fadi njirationc.ij.col.& cft glo. in vcrbo, 

7- patis.tScd faluacius rcucrcntia iiiaducrtcntcr locu- quaUconiunctim , ind.l.cCim milcs.ff.cx quibuscau. 

l* clb.quia imo potcft finc aliquo adtu vcro vcl fido maic.quam fcquitur I jf.in d.l.fororem.C. Ic lurc de- 

hoc ficri ipfo iure, vt eft cafus finf;ularis & mclior de liber. dicens hoc dlc tcnendum mcnti pro exclufio» 

iur:" iii Kraptorcs. in finc. ibi plenifsima poflcfsio. C. nc didae confuctudinis vcl Itatuti.Et vcrc mcmi cffct 

dcepifcop.& cleri.quem ibi Barto. ad hoc pondtTat tencdtim,fi cflct vcrum,prout non trcdo. Qj^inimd 

dicenscx iurisdifpoiitione,aut viconfuctudinis,line ftantcdida confuctudinecomomentoquotinator 

aliquo adu ctiam fido, polfcfsioncm transfcrri pof- aut pare» ab intcftato moritur, poflcffio in hzredcm 

fc vcram & plcnir4ima,f>.ilicct naturalc & ciuilciqua continuatur, dilabitur, & trasfiinditur , adco quod fi 

% opinioncm pcr illum tcxt. fcquitur ipfcma Bald.in I. alius quim fcudi dominus pollcflionc oc cuparct, hx 

fi.Cdcficrofan.ccclc. & idcm Bil.inrubr. de con- rcsctiain anteinucilituramadominoobtcntiimcn- 

tcntio.imcrmafculum& fccminam. in vfibus frud. tarepoflctrcmcdium ponciforium tccuperidx pof- 

& in c.coniinpit.pcr illum tcx. ibi,vcrus pofleflbr.de fcffionis,vcl retincJj^polito tj» illc ci occuparct pri» 

dol. & cont. vbidicit eiVcmirabile, <j» vcrapoflefsio quamhzrcscamadutlitcrapprchcndcritpoftmor* 

quzratur finc adu corporco. Scd Qlud idco c ft fe- tcmtcflatotis , vclcuhi poflcffionc adualitcrappre- 

cundum cum.qiiii canon hoc ficit finpcnsadu cor- hcndcrcvolcntcm prohtbtr i,imp(dirrt,3ut rcptllc» 

porcum in polL Aionccotinuatu: & fi lex fctipta aut rct : & multo fortius fi fc poflt{!orcm dicctet hzrcdi- 

c^non hoc potcft, & iu confuctudo quac legcm imi- tatcm occupando. Qooniam tunc hzrcs rcmcdium 

tatur,infli.dc iurcnaturali.j^.cx non fcripto.& itae- pofl".'f$orium intcnurcpofsct, cumfaltcm fit poflcf^ 

tiamtcnetBarbatiasin rub dc cau.pof.& prop.& A- forciuilis^quiafpoliaturcoipfo (j>rcpcllitur.l.clain 

lcx.tnl.j.f .j.xxviij.col.&d.I.cum hzrcdcs.if.dc acq. pofTidcrc.f .qui ad nuadinas.tf.de acqui.pof.Etidcm 

pof.& Iaf.ind.I.j.C.c6muniadc lega.dicensita ocs fihzredcmturbaucrit, &inquiaaueTit, alitcr ipfum 

tcnerc cotra Bil.ibi, cotra qucm ctia tenuit AUx. in no fpoliande: quoniam primo cafu imcntarc potcrit 

iij.parte confi.xxiiij.incip.attcntis hisquzinthematc rcmcdium ftarotiqucrclz dc nouis difsayfinisin pa- 

narratur.Et hanc poffefsioncm Icgis difpolitionc vcl tria iutis fcripd, aut rcintcgrandz : quo vt plurimum 

cofuaudinis finc adu corporali tranflatam ipfc Bal. vtimur in patria confuctudinaria. Sc-cudo autcm ca- 

in d.l.fin.dc facrofanc.ccclc.appellat poifcfsionc ciui fu,fcilicct li turbctur,intcntarc potcritrcmcdium quc 

lifsimii.Et cum hac opinione tranfit Angc.in I.j.if.dc limoniz, quod cft rnincndz poflc flionis fccundum 

diflradio.pig. Prztcrca hanc pofleilioncm ciuilif$i- morcs huius rcgni vbi dida rcmcdia pradicatur lo- 

mam idcm Bald.in rubr.dc cau.pof.& propric vocst co imcrdidoru vndc vi,& vti ponid«is : & ita tcnet 

artihcialcm,quia iurisaut confuc.artificioiuitindu- cxprcfsc Io.Fab.infiit.de intcrdic. ^.fumma. dicens 

Aa.quod Hcri potcf\, vt d. 1. raptores. & iu cxprcfs^ ftylum Franciz in hoc cscufari poflc fccundu qucm 

tcnct An£;.inl. qui vniucrfas.jF.j.if. dcacqui.pof. vbi hzrcdc$fcdicutfayfitos& turbariinpoiVcfTionc , 8c' 

Imol.& fiiitdc mcntcCynA Bal. in I.ca lcqc. C. dc concluduntin cafunouitatistquanuis nO fucrint adc- 

condi.ob caufam.& Bal.in l.traditionibus.C.de pac. pti realiter polVe(rioncm.& in /.rctincndz.cod.titu. 

Et quz cftin uli poflcfsionc fida cft in vcra I. apud iij.col.lic didt, q> licct quis agcrc hoc intcrdido rcti 

Iulianum.jf. j. if. ad Tcityl. £t talitcrmonuusfayfit ncnJznon poflit,nifi rcalcm poflcflioncm habueritt 

Tiuum,({> non obftantc aliquaclaufula huic confiic- quanuisprzdcceflor vcl autor fuushabuiffct : tn hoc 

tuJiniarrogatoriain teftamentocria cumadicdio- non fcruat cuiia Franciz in fufccdcntibus vniuc rfa 

ne pocnz p;r tcftitorc appofita cft fay fitus de omni- litcr rauonc fanguinis, quos potTcflorcs finc apprche 

bus bonis iplius Jcfundi: cum dida confuctudo ha- lionc rcput.it.Idcm tcnct in f.fui autc. infti. de hzre, 

beatur pro lcgc.fccundii lo. Fab.in f. altcii. inftitu. quali.& diife. Dc his duobus rcmcdiis poflelVoriis & 

dcinuri.ftipu.iij.col.iacitl. ncmo.if.dcIegai.}.& talis eoru pradica inprzfcnri rcgnovidratispIencGuid. 

confuctudofaylit viuum,fi habilisfitad fuccedcndu: Papz.q.ccccclij. vbi dicit hzc duo rcmcdia , fciticct 

quia alias fjyfirct in gradu fcquctcm. I. fi qua pcena. ftatuti querclz & qucrimooiz in cafu fay finz & no> 

fr.dc hisqui funt fui vcl alic.iur.fccundum Bal.in d.c. uitatisfuilfcinucnta &' codita per bcatu Ludo. Frao- 

itcmcum quis.& in dida rub.Jccaufa.pof.& propr. cizrcgc.Plus dicit quida folcnnisdodorin pradica 

vbi Barbaiiasin rcpctitionc.Nani bcncficia Icgu ca- fammccxpcnus,qui vtilitcr pcrlv. quzftioncs com- 

acibus fcripta funt,non autcm odiofis & incapaci- mctauit dida legc rcgii liacuti qucrelz,c6clud«:st in 

us.l.Luci)./. LuciusTirius.if.de lcg.ij.& idcm cflct Francia continuari polfcffionc ipfoiurcdctcftatore 

in filia quzbunis piternis renuntiauit, vcl fiatnto autinteftatodcccdcntcinhzrcdc vididzconfuetu- 

ftantc mirculocxclufa cft, vt plcnc in vrrho, "Diim dinis, non fada diffcrentia inter fuos & extrancos 

luihtnsfiLM. £t fiylit talis cofurtudo tam illos dc re- qunntu ad hoc. £t lic maxinie locu habcbit in fuis tt' 

daltnc-a, quatntr3nfurrfaliinbonismobilibus& im ncc(fl*iriish.Trcdibus, quibusdciuremagisfjtctur, 

mobilihusictiam hzredcs cpifcoporuqui cx confue- ^cxirancis,vtd.^.fui.& d.i.in fuis.ita elcgatcr, ^ut 

tudinc 1-rancix dc bonisdilp onut,& ab intcftato eis prz&tus dodor dctcuninai BaldJn ca. itc ctim quii. 

dc icfli 
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dcrcni.rpol.Vidcaiis lo.Fab.in 6.f.fu\.Si icavidifz 
pc pr3dicari.licctB)l.ind.auth.di.fuiido.iij.q.infin. 
tcncat contTariu,di<:cn$ <}> talis fida poiTcfsio parcre 
non potcft intcrdiftu rccupcraJaf,cuni pariat adipi 
(cendar.Et ita ctia vidctur pro Bal.in propriis tcrmi- 
nis conruluiiie Alcxan.in i.partcconfi.xxxvij.incip. 
in caufa nota pcr Angcl.i<i.col.& dcconfi. Ixxxiii.ii. 
partis.tamrn ibi ioc]uiturin iidcicu . no autcm in vc- 
ro 8c direfto hxrcdc : intcr quos cil,c]uo ad hoc>lau 
diflxTctia. Qufa fidcicomilTarius antc rcflitutioncm 
kan-cditatis libi a diredo hzredc fa^^ta vcl cius fucccf 
fbrecaretomniiurcinhircditntc(ibi rcftitucda:ncc 
ei compctit aliquod ius in rc , fcd fimplcx Sc nudum 
ius td rcm, cum folum inlifterc po(s't aducrfus dire- 
&\sm h.Tredem , vt fibi rciHtuatur hzriditas . iuxta I. 
rcftitiit.i.a: I.' o£;i.tt'.ad Trcbclli. 8c vidiHis in vcrbo, 
Si MhfjmLhtm mortrtmr. in matcria ftdeicomilfarix 
74 fubfti.tFidcicomilfarius cnim antc rcftitutionc hf re 
dicatis fibi fada non eft hxres,ncc loco hxrcdis, ncc 
dc pcr fc audcret pofTcfsioncm apprchcdcrc hzrcdi- 
tai« finc pcriculo pcrditioni$ciufdem.l.Paulu$.fr.id 
Trcbcl.& l.no cft dubru.C.dc lcg. C6m crqo no fit 
haeres,ncc ius habcatin hzredicatc, nd poHa cofue- 
tudo vcl ftatutu polTcfsionc in ipfum transftrrc , oui 
nullum iu4hibct,ciim policfsio praeccdcrc no poisit 
fua cauf3m.l.nunqua nuda.fF.dc acq. rcrum domi.na 
omnc at^cns vtefti.dlu3lrtcraj».it,rcquirit patiensiam 
difpuficum:iuxt3i!lud Philcfoph. A6us adiuorum 
funtinpatietcbcnedifpofito^proiit nocft fidcicom- 
milTariusantc rcftitution'. m hf rcditatts fibi fadiam. 
£t ita n bc-nc inccllic;acur loquitur Alcxand. in difiis 
confilii$.Et fi Rapha.iu fuam intellcxilfct limitatio- 
ncm(qu im fupra rctuli)fuftincndus cflct.Nos autcm 
loquimur in hxrcdc fuo dircfto,qui ilico mortuo pa 
trc clficitur ipfo iurc Imes.Et lic ciim lit hzrcs » cft 
pjtics difpofitum ad poflcfiioncm hircdit.itis fufci- 
picndamcontinuatam inipfutnvi dictz confuctudi- 
nis>& idem in quocunq; hzrcdc animil adcundi h«- 
reditatc habente,quicupcranimumad(.u ii eftcdus 
fit lixrcSjVt plcnc vidiftis fupri, Aftrtko ita^Mttifla. 75 
j.eft patiens difpofitum pollcfsioiiis liifcpicndjc. Et 
ficint3lcsoperaturconfuetudo,qui iam habcntcau- 
fam pofsidt ndi , quam non habct fidcicommiilsrius 
intf hzrcdicatcm fibi rcftitutam,vt vid^-tis. Addc cb 
curia parlamcnti Tolofje Iiis dicbus iudicauit ,qu6d 
etiam infideicomiirariumante omnc rcftitucionetn 
pcr hrredcm fadlam transfcrarar polTcfsio. Et obti- 
nutt lidcicommiflarius in polTclforio arreftum ius fi- 
deicommifsi habcns contra hzrcdcm.fi ab(q; libcris 
dcccdcrct,rcftitucrcgriuatum , villam fcu locum dc 
BofHa prjtfcntis fcntcntii cautioncm.Crcdo <J> curia 
hocfecitproptcrrcgniconfuctudincm,qua mortuus 
fayfit viuii, ac fi ci rcm tradcrct:vcl hoc fecit amplii- 
doLfancimus.^.ciim autcm aliquis.Cad TrcbcI.Et 
hoc fecit curia,licctnon agcrcturintcr fuos hxredcst 
fcdextr3ncos:quoJ conucnit arquitati huius iuris ca 
nonici » quo nulla rcquiritur hjcrcJitatis rcftitutio 
perhxrcdcm fienda fideicomilTario.Imo dtereftitu- 
tionis fidcicommifsiaducnicntc lidcicommilTum ha- 
bctur pro rcftitutcpcr tcx.fingularcm in c.in pr^-fcn 
tia.qucm ibi cxprcfs^ podcrauit folus Bal. dc proba. 
xij.col.vcrfic.dubitatur modo.illum tcxt.induccndo, 
vt ibi pcreum.Tamcn Bal.ibi nondccidit polTcfsio- 
ncm fideic6mifiitranfire,licct iustransfcratur. Hoc 
crgo opcracur rcgni confuicudo cp poflcfsio transfe- 
ratur finc rcftitutionc,ciim non fit bonaconfcquctia 
vbi ipfo iurc tratfcrtur ius,cp ctia transfcratur pof- 
Tom.s. 
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fcfiio.I.cum hTrcdcs.tF.de acqui.pof.in piin.nifi con 
fuctudo alitcr difponat,vt ibi pcr Alc>i.Vndc cx di- 
6tvi lcgibus rcgni fcu cofuctudinibus tnaximum ha- 
bcmus hodic in pnrfcnti rcpno Fmncix aiitidotu ab— ^ 
brcutandarum litium, intcntandorcmcdia lcj;u prx- 
didaru,fcilic«qucrimoniz,vcl (htutiqucrclz,qua- 
ru ftylus & praxisanimos rufticorum pulfauit:adeo 
dcfcruntur omncs vix ordinaric agcndi pro hzrc- 
'aiutibus,fubftitutionibus,& fidcic6mifsis.Ht inten- 
taturremedia pollt fforia pcrindc,ac fi fuilTent aditz 
tranfmilfz aut rcftitutx hxrcditausi qux piadicz 
(duntamenquisn63butatur)fucrunt fummc vtiliter 
adinucntxin fauorc p.iupcrum & rufticorum homi- 
num:qui in dcccm dicbus alfcquiitur , quod olim via 
ordinaiia intcrdidoru indcccm annisnon aiTeque- 
bantur,Vt dicit loan.Bjibcrii in fuo viatorio iuris,in 
quarra partc tit.dc iudi.fub lubiicclla , quado pctitur 
hxreditas in vim fubftitutionis,vbi plenc per cum dc 
matcria qucrimonix & fbtuti qucrcl{,quz in hoc re 
gno praaicantur. Exqutbusctiam rcmanainutilis 
dccifio Bart.in I.ij.C. quando & quihus quarta pars. 
lib.dccimo. volcntis filium non polTc propria autbo- 
ritatc capcrc poflcfsionc fuxlcgitimz, ncc libi com- 
pctcrc remcdia poncfToria rctincndxaut rccupcran- 
dz,cum dc manu hxrcdis dcbeat cam habcrc, vt ple- 
ne confuluit Alcxan.in fccunda partc confil.cxxxiiij; 
Nam in hoc rcgnopotcft impctrarcqucrimonii rcl 
ftatutum qutrclx ilico mortuo patrc , ctiam fi hxres 
fit in pofl'cfsionc,& contra talcm hzrcdcm hxredia 
tcm obcinebit pro modo fux kgitimi : dc quo ftant 
plura arrcfta in curia parlamcnti. Quaproptcrtaccre 
dcbct Bartol.& Do<fiJndidaI.j.ii.& Bal.inl.fi quis 
fuo.C.dc inoffi.tcfta.Adde ctiam qubd cx poft anno 
DominiM.cccccvj.anic Pafcha, dic vltima Marrij 
fuit adiudic^ta pcr arrcfhim gaudcntia h^rcditaris fi- 
deicommiflsrio rcda via ftacutum querelx impc- 
tranri in fucccfsionc donius dc Montc Bctone dioe- 
ccfis Montifalbani , lcgitima & Trcbcllianica tantii 
remancniibus pcncs hxrcdem rcftitucrc grauatum 
qui tcncbat.+Ncc obftatdum Alcxand.indidocon 
filio fccundx paruslxxxij.allcg.Cyn. & Bald. in l.ca 
lcgc.Cdccond.ob caufam.vbi tcncnt poffcftioneni 
nunquitransfcrri pcradumfi6fum,quia ibi loquua 
tur in contradibus,in quibus non ita fit continuad<> 
pofll-fsionis , licut in vlnmis voluntatibus , qux ple- 
nius intcrprct3ntur.c.ciim diIcdi.dcdona.& cx qui- 
busiustransfcrturfacilius.l.j.C. communia dc legat. 
Vcl dicatis & mrlius, <]> illud quod dicunt Cynus& 
Bald.in dida l.ea legc.cft fpecialc in ipfis f-udalibus 
c6ccfsionibus,Yt cx cis ius non translcratar, ncc pof 
fcfsio cx aftu fido.Imofccundij Bal abi fingularitcr 
in maccria vfus fcudorum quotics feudum nouiter 
conccdicur,fcu de nouo aliquod caftrum infcudaturj 
nunqua trasRrtur finc vcra & corporali tradiuone« 
& reali inucftiiura.Et non ex Hda & abufiua,quz lo 
cum non habct in f udis proptcr aftusfolcnnitatcnl 
& foliditatcm.allcgat capit.j.quid fit inucftitura.Vi- 
dearis circa hoc cundcm B.il.pulchrc loQuentc in l.j. 
jn finc.C.dcrerum pcrmuta.vbi dicitin fcudo rcqui- 
ri inucftituram corporalc , ncc fufticcrct inuc-l^ituri 
ilgnificatiua per anulum.Tcl aliiis.VideaUs loa.Fab. 
inftitut.dc rcr.diuifio. intcrdum.& in l.quoues. Cde 
rei vcndi. Scd in rcgno Apulix vbi cft pciuilcgiti re- 
gis,<^u6d cx fola conccfuone fbdm eft quziitu vtile 
f udi dominium fccundum cum.Ex quo vlumo fatii 
vidaur Bald.innucrc,qu6d vbi crtct priuilcgium,fti- 
tutum , vel confuctudo , quod ctiam firudum acquiri 
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portct finc corporali traditione , quod fentii aia lo. 
Vab. in difta l. qiiotifs. & latc LucM clo Pcnna in I. 
•}6 pridia.C.dc Ioca.prxdio.ciuiliu.lib.xj. + Cum pri- 
uilcpium & confuftudo iquiparctur. c.j.dc prircri. 
lib.vj.ftatim quercrctur poirefsio.Et idcm vbi noncf 
fctomninonoua cuccfsio , vtquia ancc f^icrat altcri 
concctTum: qui propterfcloniiintcrucacdo polTcf- 
fioncdomini fiiit ipfoiure priuitus,&fcadum alicui 
altcri a domtno concciTum : fed non tradttum pro' 
ptrr potcniia primi vafalli ipfo iurc priuati. Qujt li- 



locum n6 haberet, tk^c pori'«f»ioni$ cutinaario ficrct 
nift in fuos harrcdcs. Qui^a in calibus fui lu-rcdcf & 
c cclcfia xquiparaoturkic paubus pbtiuniur priuilc- 
giispcrd. I.nn.firut vidimus in tcAamcntoioipcr- 
dio,(j» ralct in fiuorcm ccck'iix.c.rcUta.fupra co,&: 
l.j.Cdcfacrofjnc.cccl.licut valctinti-rlil^rus. I. hac 
confultifsima J.cx impcrJc<?lo.C. co.& di.ii pUnc in 
vctbo,tc(ini.j.in xij.cafibusfailcntiz, vidcatis 
lQ.Fab.&: Chriltnpho. Porcum,cum quoibitranltc 
lafon in adJ'.'n d. ' ' m. infli dc rcnim Hiuilt. 



ca hxcfccunda conccfsio lit noua, no timcn omni- 79 propcfin. tVbi pli: 



no Fuit nouiter crcatam fcud.& fcparatum i propric- 
tite: quo cafu in h:inc fccundum vafallum acquirif 
ciuspolTcfsioex nuda coccfstoncdfii linoalia corpo- 
rali inuefliturt,fecundu Bil.tln;;.itvc.intcr dilcdos, 
dcfidcinrtr.iiij.col.fupcr vcrbo.comitis. &idcm tc- 
n .t lo.FaH.in d.j^.intcrdum.infti.d.? rcr.diui.allcga- 
dod.cap.intcrdite6tos.& hoccftin olium primi va- 
falli,qui fi.'loniicum viotcntia vcl limili fi-auJc com 
miftt.Q^J cll mir jbilefccundum cum,ibi plura al- 

77 lcgantc.proquo fac'tt7x.ind.c.contint»i^ tEtiamin 
prxfcnti pacrii<& totoducatu Aquitinix obfcruatur 
cjjinft udistj raouctur&tcnentur a rcgcducc Aqui 
tanii nouus vafallus qui in f.udo fucccfsit, vcl alium 
titulum vniucrfalcm vct particu. acquifiuit in fcudo, 
licct inter viuos, antc inu.ftituram habita a rcge poe 
intrarc polTcf$ionc,ad .'o (}> nunquadomino apcritur 
fcudum proptcr dcucria non fa^a dTio < nifi vafallus 
illa lacercdcnc^auerit requifitus , aut plus dc-bito di- 
ftulerit.quod ficerc d.bct. Et ita fcraatur ^ptcr pri- 
ailegium patri r a rcgibus concc-lTu m: cuius caufa fiitt 
expulfio Angloru pcr nobilcs pr^ fati ducatus fafti: 
quoJ fccuscfUtdc iuro coi & comuni vfu ftudoru, 
quia cxtrancus cx tcftimcnro vel alias intcr viuosfuc 
ccden»inf.-ado,non potTetilliid ititrirc <lncinuv.fti- 
turadfii,n?cetia romotiorc5rant;uincas,ctiain Fian 
cia,vbi mortuus f ly lit viuu,vt lubctur in di(tto liylo 
partamenti.s.alleg.Sim°Jitcr nd obftat aliud cofitium 
AHcg.fcilicct Ixxviij. fupra rchtum : quia tbi in cafu 
pcr eii con.^ulto, ancc mortc teftatoris hicrat pcr .iliii 
poficfsio occupica, & penes ipfum cxitlcbat:ideo in 
punfio monis ipf iu$ teftatoris no potuilTct p C(>rue. 
polTefsio transfcrri,nrc cont-nuari in hrrcdem.Cum 
tcftator moriendo cam no liabcret,fcd alius. & fic de 
tcftatorc non porsidi.ntc cotinuari non potcrit in hx 
redcm.I.nemo j^lus iuris.tf. dc reg. iur. ficut viJcmus 
dc iurifdi^tionc dclcgna,qu{ fi fcmcl extinda fucrit, 
no pot amplius ^rogari , iccudu plenc no. in c.p.& 

7^ E.dc ofti.dclcg.t Paritcr vidim*,cp per claufula con- 
ftttuti pofTcfsio transfcrtur dc pcrfona conftituctisfe 



•.,c|>ciiam dciurccdmuni 



incafibusquibusinecclcdatranfit dominiu finctta- 
dirione,coatrasK ratur polTcisioabfqiiccn » 
prchcnfionL-.Qiri.l prob.it Porcus tali mi-u . - 1 
rinon potcft, quin poiliefsio line reali apprchcfionc 
transf^raf , vbi rcs decuius acquitltionc agitur cft iii 
przfcniia acquirentis: quiatunc folo vifu po(T-.fsio 
acquiritur.l.j.jf.fi iuilcrim.&: l.quod mco.f. fi cuper 
vcditorc.fT.de acq.pof.Eo cnim cafu folus vifus rpc- 
raturcorporalc apprchrnlioncm.ScJ qttotics difpo- 
niturin fauorcm ccclcfi.T , talisdilpolitio ficri cenfc- 
tur ipfi Deo,qiii cft vbiq; pr.Tfens pcr eiTcntia vidcns 
& acccptans,ciim bonu iuumtunc agatur. omnia c- 
nim Dci prxfentia rcplcntur.I.propcradii./. fui autc 
C.dciud-.Igicur in Dcu & ccclcfia poflcfsiotransfcr 
turcelTantc aftu corporali.Idc poft longam difputa- 
tionc tcnc t idcm lafon in d.l.fi.C. dc facrofan. eccl. 
pcrptuics alias rationcs fortius concludcns.in fideic. 
vniuctfali reli&o ecclcfix polTcfsionc transfcrri in 
cam antc omncm hxrcdis rcftitut o ic rcalc aut vcr- 
balc.Quod inaximc puto vcrum die in prxRnti rc- 
gno,ex cuiusgcneraliconfue. mortuus fayfitviuum 
rationc fanpuinis, fccundu lo.l-ab.vbi fupra,& quia 
cccldia matcr dicitur omnium fidcIium,non cft mi- 
rum fi rationcconiundionisfpiritualis,quxfortiu* 
Iigit,polTcfsio transfcraturincam ipfo iurcin hxrc- 
dicaribus direCtis & tidcicum. ad primilTa fiicil icxt. 
in d.I. raptores in fin.C.dc epif & cle.Nec obOat d.l. 
fin.C.dL' fjcrof.ccclc. vbi datur ccclcfix rci vendica. 
quxprxfuppoiiitpoiTfiioncclTe pcncs aducrfariu, 
& fic in ecclefi.im no fuilTc translati. Nam illud prx- 
fuppofitum fumptum cx d.I.fi.non concludit dc iv- 
ccAitat.^cum rci vendica.dari pofsic ctia contri non 
pofsidcntcm nudum rcidctcntorc. I. ofHciu. ff.deret 
vcndic. Si crgocx fpccialt priuilceiocorporcirris 
ciaufo poilcfsiotrasfcraturinecclcfiam finc tradirio- 
nc, multo crgo magis vbi vigct cofuctudo in rcgno. 
Et idcmfoncccfTet in fifcodc iurc c6i:quia vbiq; cc 
ficurcfTc prxfcns, ftipuUns , & acccptins quod iibt 
expedit per glo.fing.in l.j.Cdcquadricn. prxfcript. 



nomine emptoris pofsidcrc in ipfum cmptorc, fcili- 3o ficit tcx.in difta I.fi.Cdc facrofan.eccl. tVbi ecclc- 
cet fi tcporc coftiruti coiVcucns pofsidcbat, alias nu fia, fifcus,& rcfpub. xquiparacur in priuilcgio acqui 
I.quida inulier.ff.de rci vcndi.& I.quod mco.& vtro rcndi.Ettj» in ecckfiaipfo iurc transfcraturdc iurc 
biq; Doft.fT. Jc acq.polTcf.laat l.fi adopwuLTo.if.de comuni polTi.fsio,tcnct Archidia. in c. modcraminc. 
prccar.& Panor.in d.cex litcris.dc confuc. Exquib* 81 xvj.q.j.polf Vinccn.& Hofti. tPoftrcmb vnumroe- 
condudicurin tcrminis nofhis, (]j vi cofur, rcrni tc- ti tcncbiris , q, licct cx di(Jta cofuctudincdc telTatore 



ftatorvcl intcftatus moricndo faylit viuil hxrcdcm 
finc&lia corporali apprchcnfione , vbi tepore mortis 
porsiJvbat.fecusfi slius iim polTefsioncm occupauc- 
r3t& fi hoc modo Ripha.in d.l.Popon.Ioqui intclli- 
gcbat.oprimc diccbat. Et fi tcftator pofsidcns moric- 
rfo f iylit hirc dem,& eum polTcllorc fjcit,muIcoma 
gis fayfitccclcfiam h.rrcdcm innit;itam:adeor|» ficuc 
dominiii h rrcditatis fine alia aditione vcl apprchen- 
fionc tranfit ipfo iure in ecctrfia pcr tcx. fing. in d.t. 
/iii.C. dc facrofan. c-ccl.ita ctia vi di(^tx confuc.rcgni 
traniibitpolTefsio incam, euam pofitocp cofuctudo 



dcfufto poffLfsio corinucturin lixrcde» vtdi&u cft, 
tamen proptcr hoc non iinpcditur hp-cs intentarcli 
vclitremcdia aJipifccndx po(T>.fsionis, qualccftrc- 
mcdium l.fin.C. dccdiAo diui Adria.tolicn. fccun- 
du Bal.finguliritcr in d.t. ca lcge. & fenut in authtn. 
dcfun(^o,C.ad Torcyl.& in rubr.s.de confuct.v. col. 
& nocabiliccr Salicc.in I. j.C. dc donationib. qui fub 
modo. & dixi fi pra, A^ertM iu^teft^, j, dum traiSi 
uimateria aditionis hxrcditatis & mifsionishxrc- 
dis in polTcAioncm, Et hoc cafu talc remcdium habc 
bit dupticem eftc<^ii , fcilicct adipifccndz & rccupe.. 
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rcndar poflcfsionis. Idco contra talc hjrrc dciTi modo iiij.ibi.fi filius>& harrcj. & ibidcm iij; c. Si autcm Vos 
przdido a^cnte obiici no pot cxceptio proprictatis Chrifti,crgo Abral):e fcmc cftis.fccund upromifsio- 
8Ut domini),quz (vt fcitis) contra pctcntc rcilitutio- 85 nc hxrcdcs.pro cuius etiidcntia fcicndum clh t{]u6d 

cxiflcntia fui harrcdisintrodud^fuitin p-ittts fjuorc 



: dominij,quz (vtlcitis) contra pctcntc 
nem poflLfsionis rcgularitcr no admittiturcu pr^do 
(poliatus ante ola fit rcflitucndus.c.cx iitcris.dL* rcdi. 
ipolia.iunfto c.fi.de ordi.co^. Ita ia noflristcrminis 
elcgantcr dccidit Bal.fupra dc caufa poircf.& ^prtct. 
fupcr rubr.Et intellipatis fanc,^; proptcr dicta rcgni 
confuc.qua ccnfctur ipfoiurc lifrcscflc fay(ltu5,non 
impcditur intcntarc rcmcdia adipifccndz polTc f (vt 
didlu c(l)antcqua adcptus fucrit corporalc poflcfsio- 
ncm pcr rcalc fwcrcditatisapprchcniionc.Sccus autc 
eflct,li harrcs fcmt 1 apprehcndcrit corfjoralitcr hjcrc 
ditatcm: quia tuc non polVct quouis modo inccntarc 
aliqiiod rcmcdiu .adipifccd* poflcf.fcud. I. flnal.nec 



c\ lcgc xij.rab.vctcri. Na llcut lc»; illa patrtm adflrin 
git ad min' rclinqucrc,vclit aut nolit,hiio K^itimam 
vcl aliquid loco lcjlitimctVt plcnc vidiflis fi.p vcrbo, 
c0 nJeflii. rebti^ktns . j. fi c ccon 1 1 a lcx i lla vo lui t fi 1 i tl 
adflriiii^crcinuiiu ad patcrna acccptandu hzrcdita- 
tem,vt corrdatiuoru cadtm fit difciplini».!.fin. ff. de 
acccptila.idco proptcr hanc necefsitatc filio iurc t iui 
li impofita,fiIius dicitur hzrcs ncccflarius,adco in 

[>unCto quo patcr mortuus efl,ilico efl ipfo iurc ciui- 
i hzrcs, ctia inuitus, taltter q> iureciuili nullu hsbet 
remcdium,quin (it lixrcs patiis,vclit an nolit, fcd dc: 



}>etitioncm hjrcditatis-.ciim adcpta hxrc.& lius pof- ^^tc prztorio zquitatc quaJa fuadctrdati'! cfl filio 
cfsionc rcalitcr apprchonfa hzrcs no dicatur ncc fit 85 hxrcdi fuo tu5 abltincndi i patcrna hzred.tConfidc 
amplius hxrcs,fcd diis.l.j. # .vctcrcs. kinda i;Iof ff dc rauit c m prj tor f quirate motus , cp rigoroium nimis 



acq.polT.nccdicitur ampliushcrcdit.u, fcd p.itrimo- 
Stnium hzrcdis.quafi cu fuisbonisconfjfi, t Etdida 
rcmeJia hircditatisadipifccndz foIish.Tredibiisc6- 
pctunt fccundil glo.fing.in c.j.in elo.macna. in fi.dc 
confcf.Hb.vj.qucKl multu comcndant loa. d^' Pla. & 
Ang.in if.aftionu.infli.de adio.licet illi glo.n6 allc 
gent.Fortiu$ diccrc aufus efl Sali.in d. l. fi. dc cdido 
diui Adria.quodalibiantccumfcriptumno inucni- 
tur, fj> fi hzrcs dc rcftitutdo hzrc. grauatus, poflqua 
adcptus fucrat poflcfsionc hzrcditatis non rcaliter, 
fed vcrbo tih fidcicomiflario vniucrfali hzicJitatcm 
reflitucrit,talis fidcicomiflarius amplius vti non po- 
terit rcmcdio d.l.fin.pro nanctfccda hgrcditatis poP- 
fcfsioncquz fcmcl adepta fuit pcrhzrcdc. Qiiia no 
/unt amplius rcs hzrcdit,trix pro c^uibusfolis didtum 
rcinediumcopctit.quod fingu.dVct notandu , fi clTct 
vcru.Sed lafon in d./. aftionu. pcn.col.in hoc vlti» 
mo tenct contra Sfli.pcr gl.in tcrminis, quam ibi fc- 
quunturBar.& citcri in l.ita tu. Jf.fi cx TrcbcIIiano. 
in vcrboaccufationcs.ad fi.fF.ad Trcbcl. Adhoc fa- 
ciunt magiflralia Bar.vcrlu in l.ij.fF.dc fidcic6.hzre. 



cxiflcbatjfilium coptlli inuitum ad patcrna acccpta- 
dum li.Trcdintcm,quz filio ^ntcrdum crat damnofa, 
aut fi lucrofafbrct^nimiusfauorcfTct filioinuitobe- 
neficium patt rnz hzrcditatis dari, cum fano iurc in 
inuitu n6 confwratur bcneficiu ad priuata vtilitatcm 
tendcns.Hiictcnim ac aliisradonibus zquitatc prr 
oculis lubens motus prztor facultatem ahllincndi 
conccfsit filiisfcuius abflincndi a patcrna hzrcdita- 
le. Qiipd ius filiocojittitctia ipfoiurcquacunq; ccf- 
fantj impctrationcjvcl <lio hominis miniflerto.facit 
l.quz fub conditionc./.fi.vbi Ban.ff.dccoiidi.inflir. 
& I. ti qui.f}.dc acquir.hzre. Nam ztjutfsimum fuit, 
vt quc/hadmodum patrc mortuo filius iuris ciuilis ri 
gorc vclit aut nolit cogit cflc & hl coipfo hzrcs, fic 
etia coipfo cocurrat & copctat ipfi filio ius abflinco 
di dc iurc prztorio.& in hoc fuit prator fupciintcn- 
dcns mcdicus in pundo nafcctis infirmitatis ,idhib£ 
domcdcla priusqua coualuifllt morbus,iuxta illud 
Ouid.Principii$obfta,fcro mcdicina paratur Cum 
mala pcr longas conualuerc moras. fccuiidum qticxl 
iefcrtgh'n c.fcifcitatusdc rcfcript. prztcrca mclius 



pcti.Tamcn fitctur lafon.cj» ipfi hxrcdi non copctr- humanius cft intafta filioru iura lcruaii.qua f ofl cau 
rct amplius illud rcmcdiu , cx quo fcmcl adrptus fuit ^^'"^ vulncrata rcmtdium qu£rcicJ.fin.C.i|uibus cau. 
poflcfsionem,& hoc cft quod dcccpitSiIi.fcd fj> ipfi °7in intcg.rcftit.non cftnccclTaria.t Talitcr cnim com- 
fidcic.non c6pciat,cui nudo vctbo fada fuit rcflitu- P«it punftualitcr filio ius abflincndi , vt ncccfsitas 



^3 tio, non habct rationcm fccundum cum.tlix quibus 
omnibus cocluditur,cj> in przfcnti rcgno Fraciz do- 
ininium& pofTcfsio hzrcditatu ipfo iurc continuat 
in fuos hxrcdcs & ncccflarios. Dominiu dc iurc coi 
CK priuilegio fuitatis corporciuris claufo , poflt-fsio 
autc continu.itur vt diftz confuct. Scd in hzrcdibus 
cxtrauci5,fi quidcm ccclcfia fiiit hzrcs inftituta , do- 
minium ipfo iure ei quzritur de iurc c6i , pcr ttxt. in 
dJ.fi.Cde facrofan.ccclc.pofltfsio autc vi didico- 
fucvd fccundii Chriftopho. Porctl dv iurc c6i. In 
alio vcro hzrcdc cxtranco,qua pia caufa,dominii'i & 
poflcfsiocotinuanturin hiredc vididx c6fuc.Qu{ 
omnia funt notad.i,qui;| quoiidiana, & pcruulia , ac 
dictim prafticabili.i:de quo plcnc pcr Alcx.in d.l.cu 
hzrcdcs.& in l.fi forori.vbi laf.C.dc iuredclibcr. & 
Barba.in ij.panec6fJviij.xiiij.col.vbifatisplcn^Io- 
quiturdc Iiacpoflcfsioniscotinuationc ftatutariafcu 
confuctudinaria. Quod vobis fufiiccrc dcbctad cla- 
re cognofcendum quarc fiHj & citeri liberi vocatur 

84 hzrcdes fui.tPrztcrca dixi & fecudt) prindpaliter cj» 
filij vocantur hzrcdcs ncccflarij , & fic ncdii dicun- 
tur fui.vt vidiftisjfcd ctia hircdes ncccflarij appclla- 
tur cx co,q,a fiuu vclint, fiuc noIint,cc^utur patcma 
«cccptare Kcredicatem : iuxu illud Apoft. ad Cala. 



fuitatis,& iusiflud fimulconcurrat : adco cjiaiitcqua 
hzrcditati patcrnz fc fado immifcucrit aut vcrbo^ 
nullatcnus hzrcditaiiis obligatur crcditoribus : imo 
eft ipfo iurc tut* aducrfus ocs, doncc fe immifcucrit, 
id clt, vcrbo, aut fado vcllc dTc hzrts dcclaraurrit. 
Qm cxiflctia fui hzrcdis nihil opcratur circa ca, qu^ 
dainnu filij & pr^iudiciu conccrnunt,rigori iuiisci- 
uilisobftante bcncficio prztoris. Hxquo contludut 
ocs,c|) intentio patcrnoru crcditoru hlium vtpatris 
hxredccoram iudicc c6uenientiu antcquam pater- 
nj fc immifcucrit hzrcditati , no cft funclata cotra i- 
plum,qui adhuc n6 dixit, ncc fido dcclarauit ft hz- 
rcde cflcncc repudiafle, nifi pcrcreditorcs filiu h^- 
rcdcm conucnicntiu probarctur , quod hxrcditati (i 
iramifcuit,& ita tcnct gl. in l.fi cum dotim. jf.tr.mf- 
grcdiamur.vbi DyD.Ban.Imo.& Ripha.ff.folu. ma^ 
trimo.pro quibus cft tcx.in I. j.C.vi fc ab hxrc abfti. 
minor. vbi ciiam hoc tcncniglo. Cjrn. Bait. AngcL 
& Salic.& not.in difta l.ei qui. Qualitcr autcm pro- 
bcf ,qu6d hgrcdicati fc immifcuit, & cam adiuit , vi< 
diftii plcnc fupra, merut» lU^tefidtoret j.dum tiactas 
uitdevItimacflt'Ctu.iii t>.iuii.ctipcrf.Cti6c, quz in- 
ducitur pcr h^rcdit.itis aditionem.Ncc przmiflis ob- 
(bt il diccrLt, ^ubd poft^ua tilius cft ipfo iurc ciui- 
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]■ h '?rcii fuu«,allfg3rc Hcbuic , fuum priuilcgiu ad ab- 
ftincntluin dhi indu.tii i prxtoro, arg.l. CK<|uacunq; 9' 
caafa.tf.rj quisinius voc.no icric. & 1.(1 q< cxalicni. 
ff. \c iuJ'. (J^a n fpon Ji tur.cj» cum talc bvnclicium 
abllincHi (imul cu iurcfuitatiiin filio cOcurrat ip'o 
ijrc.vtdiftueft, &cxccptioi!Iiu? bcncficij notoric 
riliocupctatjVclutclaufa (Itin corporciuri? fomm;|. 
nisnon dl opus allcgat ohl', vt d.l.('ub cod tionc. f . 
-fin.imo cft ipfo iurc lutus cxccptionc aducrfut r rcdi- 
torcs.vt pro ■li.-b-tis hxrcditnriij non tcncatnr doncc 
prob> tur ipfum fo immifcuin'e lixrcditni. Ob quod 
hit in r giontb* inolcutt praAica apud cautos ajuo. 
<j> crcdicorcs h irrcditaiij jnti<|iudiciu incipiant.ncc 
Jibcllu cotra ttlium porrigint,vcl aliu quccunq; hr- 
ficdcm,fac'ani atm iudicialitcr iiitcrrogari,(i c(l hi- 
rcsV& proqui ^yvKt fcu (i vclltrtfc h.rrcs:licutfit i 
fimili in l.qui pct'torio.dc rci vcn. Viidc crcditorib* 
imputabitur, ti cilc ficcrcomifc rirtintcrropationc» 
quia fuccumbcf,ni(i (iliumfc h vrcd"tati p3tcrn.T cx- 
prcf$c,bc-l lacitc immifcuillc probaucrint,ct<a li lili' 
conucntus cxccptionu iurisablKni ndi (ibi copctcntc 
S3 nO o,>pofuerit. tEx quohabcmns n-.irabilc limit.aj 
glo.in clcippcllati.dc app.iu vcrbo, slias.&ad tcxt. 
in I.fi adultcrium.f .iidtm Pollioni. if.dc iduLvbt ha 
bitur.cjilicct notoriil no inJiccat probationc, tfi in - 
• digctaJlc;^3tionc. Qiiii illu3 locilnon Iiabtt in no ■ 
toriorcfulcantccx faCto iuris, quoJ ctiam nond^bct 
allcgarifcCJnJii Inno.' u: ImiS iudcx iudicarcpotc- 
rit lccunduilluJ notoriu nonallegatii :dequovidc. 
lurtcx.in c.pcrncn-t.dccmp ti.& vcndi.idco^iccbat 
Bal.iii I.j C.vtquf dcfuntaJuo.(]^iudcxiudicaiepot 
(ccunJtt ftjtutaciuitaiisprrpaitc no lUcpata , cu di- 
catur ius c6.' notorium ii'»* i iuitatis. Pj-.YtcrcI coipfij 
c}> no(3 eft oblif^a.lili j Jcfcc Jeiis 1 patrc iurc fuitatis 
hoc opcr.'ttc,(latimctia crt nata cxci ptfo & Jcfcn(to 
abftincdi i pr.rcorc.vt n6 tcncatur, ni(i fc immifcuc- 
rii.Qjf qiiidc cxccptio ci'i fit notoria (vi diftum eft) 
partc taccntcopponipoccft pcriudicc.l.vbi paflu & 
ibigIo.& Dovt.C. uctranfa.d-cundum nir.Sc Imol. 
in l..ncceflarii$. & Bal.in I. morc. in prin.tf.Jc acquir. 
hrrcd.& h.ec orr.nia,fciliccttj»cx fula Hliationcnon 
lit fiinJata intctio crcJitonl , vt filiu vclut patris hx 
reJc couciiire poftint , clar c probintur iurc ifto p< r 
lcx.mcliorc dc iurc in c.cx prifcntiu. ibf,filium c'u» 
quicKfuccenionvipfiuspatriiTTonij iusdiciiur obti- 
^9 ncrc,fupra de pi^n. tQ^ra vcrbii obtincre impottnt 
ipfam acquifitionc & i ft" (Jhim fucceflionis.l. pofthu $i 
mus.in vtTbo,obtincbit.tF.dc iniuftorup.tcftj. vndc 
non cauillindo litcra in d.c.c\' pr.Tfcntium. cft ttxt. 
pro'.uns,cp filius cotiinc tcnitur efilcaciccr crcditori 
Dus 1 fi cx lucceftione bona obtincat patcrna : quod 
intcliiq'iur (i fc immifcucrit. & a J hoc poJcnuit ibi 
illuin tcx.Barba.dcquo pulchrc pcr Bal.&SaIi. inl. 
ap«dhoftc$.C.dcful$& lcgiti.hrrc^- Alcx.ind.l. (i 
tiim doic.lf.tranfgrcdiamur.v.col.in fin. f^.folu.mat. 
& (ic gl.in d.f .fancimus.in aiuh. vt obliga.rcs mino- 
ruiTi.vo!cn$,rj> fi pater fiiit dcbitor , ergo & filius, cft 
per fupndi^ta reprobata:quia filius non eft cffvitua 
litcr dcbitor donec (c immifcucrit.Ex quibus infcitur 
ad dccilionc cuiufdi qucft.quam Imo.in I.(i hlius.tf. 
Ji) dc viilgi.& pti^il.rcfcrthabiiincdcfifto. tQuidam 
procurator rcgic nominc filij unqua hzrcdis (ui pa- 
tris, qui filiiiiV-; poftfafto patcrn.ThxrcJititi fcim- 
tnifcuittan valldaoriudittum. & dicit cj> fic, perl.fui 
Snt^.J. poffiderc.fF.de rei vc-d.Quia ctii fi abftinuif- 
fct,nunc4,tuitTchaTes Jiccrc tur,c6liderato iurc abfti- 
ncndi fibi a prxtore conccfToiiu ctiafua aditio ad tc 



pus mortis patrisrrtrotrahitur, vt fcmpcr fuilTc harrts 
ccnfcitur.tht hoc iu^ abftincdi hodiecopcicns Hlio 
& cuilibct altcri fuo hTrcJi, copetic ftcundu aliquoi 
etiam iurc ciuiliJiccc olimc6f>cterct (olu iurc j r^"t<y. 
rio.inftit dc hTrcdil quali.& diflfcr.f . fcd hii prrmit- 
tit praftor. £t (]>c6p' cit dciurc ciuili allegat tcxt.in 
I.fi./.& fi qiitJim.ibi,pr,vfcmisl<gis .tuthoritatc.C. 
dciurcdclib. qucm .id hcK ibi nouitcr ponjcraok 
B.il.quod fcire n6 oper.iturde inodico. quia fi filius 
l-.alKrct ptiui!egtum abftincndi foloiurc prztorio, 
necede habcr t a^ltincrc infra ,innt'i.Si autc compe- 
icrct iure ciuili,tilciusdVit pcrpt cuum.inft.de perpe 
tui$& trm''or.artio.^.j.& iti,fcilicctc]> fit dc iurccU 
uiii,tcnet Bal.in I j.C.de his qui intc ipcr.tabu, & m 
l.j.tij.qo. C.'pia>lo non pctJ.partcs.& in l.ti patcr.C 
dehis qui a non Jomino manu.vbi dicittex.in d.l.ti. 
ad hoc clVc (ingularc, & ab ipfo foloponJcratu.Sed 
DoA.communitc r tcnc nt, tj» imo ius abftinendt (ui« 
hxrcJibusr6pc-tcn<, ct'a hoJicnicopctcrct dciurc 
ciuilitfed folo iureprTtoiio. quod probat Alex.yttr»' 
alios tali rjtiuneiq a fi talc ius ubftincndi elVct dc iurc 
ciuih, cii iusciuik faccrc pofsit cx totoqucdclinerc 
cttc h.rrcdcm, ctiam quo ad nullum nomen hzredis 
rccundiim not. in l.in ('ubllitutio.tV.de vulg. & pupiL 
& dini fiiprj into ttftd.rtUnqnais^n ix.limitaiequcre 
tur,<jj (ilio a patcrna hxrcditatc abftincntc, cxiftetift 
fui hxrcdis nihil opcnrct : quoJ cft filfum. Quiai- 
vnb vt ftatim vidcbiii$,opcraturconfirmationc tabu- 
hrum piipillarium , & alia plura. Et ifta elt vetitas. 
qua ctia fc(]uitur ipfcmct Bald. in c. j. an agnatus vel 
nliusdum vult,(j)ibi fitfpcci.ilis& fing.cafusinquo 
filiusdc iurc ciuili hjbct bcneiiciumabftincdi fcili- 
oct, quandoin hxreditate cft annexum fiudum pcr 
illum tcx.& no obftantc , (]>ius abftinendi fitdc iure 
pritorio, tamcn cft pcrpc tuu,cum projucat ius cx- 
cipicndi,quoJ fiii natura Jictiurpcrpctuu,quiaanni 
lia aJ agcndum funt j-crpctua ad cxcipicndum.l. pu- 
re.if .fi.fV.JcdoIi cxcep.fecundum lmol.& Ludo.nec 
obftat tcx .in d.l.tina .C.dc iurc dclib.pcr que diccbac 
Bil. ius abftinendi cflc de iurc ciuiti.Qma authorita- 
tcilli' lcgisinducit iu$ abOincdi in vnocafutatum, 
fcilicct vbi filius creJerrt hxrcditatJ patris cflc dano 
f im,qua infra ii j.mcnfcs vult dimittcrc. I-atetur tamc 
moderni , q< vbi (Vatutum ciuitatis dilponerct filium 
potVc repudiarc h.Trcditatc paternam, tunc filius ha- 
bcrct ius abflinenJi dc iurc ciuili : & ita fuitde mctc 
B.il.in l.qui fc paiii$.C.vndc libcr. t Vnde conciudi- 
rur,r^quoadcaqux dL-trimentum iihj concernunt, 
fola cxiftentia fiii hxrcdis cu n6 facit hibcri pro h^- 
rcdc,fjcult.itc3l>rtincndi ipfum itali inc^modoprg 
feruate dotKc fc immifcucrit. Quo cafu poft immif> 
ftoniJ Jamnafcntirct& incumoda : ita qu6Jicredi- 
toribiisefficacitcrcouenirttur. Circa autcm czqux 
ciiiscommojum & vtilitatcm concernunt,esiftcDtia 
fuihxrcJisanteoninc immifsionc opcratur aJeias 
profcdum.l.fi filius qui patri.tt.dc vutga.& pupil. & 
ita intclligiturglol.in dirta I. cum hzrcditas. Cde- 
pofiri.volcns non cflcdarchxrcditatc iaccntcm, vbi 
eft hzres fuus.& ratioiftoru eft ,quia iusabftinendi 
a paterna h.rreilit.ite iure prxtoro copctens filio in- 
tro Juftii fuit in cius fauorc , vi llilicct non obftante 
iurisciuilis ripore pofsii abftincre. Ergorrtorqucri 
no dcbct in ctus Lrtionc, vt intcrim obligc tur, vcl n 
pcrdatfuacomoJacxilloiurc fuitarisct compctcn- 
riajirgumen.l.quod fauorc.C.dc lcgib. Idcoexiftcn- 
tia fui h.Trcdisctia anteomnc immifsionc , coipfocp 
tQOrttius eft patcr ccftator,opcratur conHrmationcm 
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tabuhru pupi!Iarium,ac fi h«rcdiuscfrciadita:ade6 
rj, fi pupillusfuiishircs cui pcr patrc flicrat pupilla- 
ritcrfubllitutum,poft mortc pairis moriatur io xtaie 
pupilIiri,potius q. patcrnz fc immifcucrit ha:rcdita- 
ti:tali! fubfti.fuum plcnum foit^tur cft* ^tum,acfi hz 
rcditati fc immifcuiftlt.Qoii fauor cft pupillo morie 
ti.quod fubftitu.valcat.vt ipfc tcftatui & non intcfta 
tus dccedat.vt difta I.fi filius.Et talitcr valibit d. fub 
ftitutio,cj» ctii fi poftci mortuopatrcteftatorc filius 
abftincrct a pitc rna bzrcditatc pup.fubfti. no inlir- 
marctar,cum fil-us port abftcnfionc aJhuc durct, & 

91 dicat jrhzresnudonomine, licctnon re.t VndL.- rc- 
ftar, }, niidiim nomcnhxrcdistabulas confiimat pu- 
pilhrcs.fcd non exhzrcdationc^ciim fit odiofi filio: 
dc q io tri dic.nis,vt p.r Alcx.in d.I.fi filius.iiij.& v. 
col.Et aJtbcftvcru.rffoU exiftctia fuititis tabi.las 
confirmat pupillarcs, cp rtia adita hzrL-ditatc pcr fub 
ftitut jm pupiili hzrcdcm dcbchuntur legata rcliaa 
in tabulis pup.ll. non virtutc fuitatis, fc J vi ad.tionis 
pcrrjMHtutumfactz.Ett.ilisfubftitn.pupilI.fo'afui 
hzrrdis cxiftcntia confirmata.licct fuus puftca abfti- 
nucrit.op-raturctiim contra matrcm pupilli, vt pcr 
fubftitutilcxcludaturifucccfsionefui filijfccundom 
Bar.8< Alex.in d.I.fi filius,xv.col.fF.de vulg. & pupil. 

94tPi,trerLa cxiftcntia fuihzrcdisopcriturtutoruin 
tcftamcnto datorum pupillo confirmationc,cum fa- 
uorcmpupll!ircfpiciat,fccundrj Dy.& B.irt.in I.j ff. 
dc tcft3.iatcl.Cy.& Sal.in I.iij.C.illo co.tit.Circa vc- 
rb ca quz ncc conimodu ncc dimnurr. ipfius hf rcdrs 
rcfiiiciuin,proutfuntK-ft3ta,vcI fid. icomilfariap r* 
ticularia,cxiftcntiafuihzrcdis non opcratur coiifir- 
mationt-illonim.pcrtcx.in l.j.^.fi.ff.vitn ponefJo^. 
Idco filio morictc antcquam paternx fc immifcucnt 
hzroditati,'c£;.'>ta 116 dcbcnt, nifi vbi cxprcfsc caucrc 
wriniurc,c},'d'.bcitor,ficuteft inlcgato I.bertatii.I. 
fcicuum.ff.dctcft.m.mumif.& I.cu quafi.^.& fi quis. 
ff.de fiJcito.nbcr.Et idc puto in Icgatis piis,qu? lcga 
to Ubcrtaiis iquiparantur m fauoribus. ita cj» dc vno 
ad aliud proccdit a«gumcntu.fccudum B»rt.in I.pro- 
ximc./.fi.ft.Jchisquiintcfta.JcItn. Libcrtas tnim 
cft quid pium.'.j.iF.fina.C.de cGmuni firuo manu.flt 
hd.Bal.iii l.fi vmi$.C.co.quod finuuntur Ang.Imo. 
& Riphj.Paul.& cztcri in d.l.fi hlius. & Ludo.in 1. 
apud lulianum.ft".adTrcbcl.& B^I.inauth.hocam- 
pliu$.C.dc fidcic6.& rario quarc non cofiimantur lc 
qnta cxiftcntk fuit3ti$,cft quia illa non opcratur,nifi 
Vbicft f3uorfilio,y.opcrct.OrnulIu$ fauor filij hz- 
rcdisinftituri vcrfat,f<.d potiusonus in folutionc lc- 
fjitorum, ficut ncc in folutionc dcbitoru patrrnoru 

5>r vtvidiftisfupra.tScd dubiumcftanconfirmct fidci 
commif.vniucrfalc.& a rtc fic,pi r tcxt.in l.ita tamc. 
jf.fi patcr.fF.ad rrcbcl.& ratio eft,quia filius paurna 
hir.dititcmrcftitucrc grauatuscogi potcftadirc , vt 
aditam hxrcditatc' rcftituat fidcic6.I.cogi.fF.ad 1 re- 
btinan.Idco non potcft ipfc prztcndcrc ititcrcftc , fi 
fidcicom . vniucrfalcconfirmcturpcrcxiftcmiamfui 
hxrwlis-.ciim tantum fit ci,imb maj^is^t^ talc fideico. 
exiftctia fui hzrcdiscofinnetur, (icut I1 ipfchxrcdi- 
t ju fc immifccrc cogcretur. Nam bcnrficiu abftinc n 
di a prztorc ci conccftum.rcduciteu ad inftar cxtra- 
nci heredis:& fic hoc cafu dcbct fili* poife cogi ficui 
extrancus.Q^ rario cdTat in lc" uo patriculari, pro 
quo coci non p6t hzresadirc ad inftmrii IcgaurK^- 
nim.Lnam quod.^ .non omnis.ff^.ad Trcb. & l.fi qun 
omi(ra.ft".fi quUomilla caufa tcfta.ideofi patcrtcfta- 
tor voluit,& vctuit fiUum cogi poile adire hfrcdifatc 
exiftcnua fuiutis non opcratur cofirmationem ulis 



fidcicom.ficut nec legatorum particulariu, fecuddta 
Angc.& Alcx.in d.S.fi pater.quia ccftatraiio przdi- 
da.Et idc effct fi filius deccfsiflet antcqua adire iuff* 
cftct patcrna hzreditatc m:quo ctiam cafu , cum cogt 
n6 pofsit adirc,ccftat ratio przdi&a.Idco fuit.-is non 
confirmat fideico.imb peribitac fi cfltt hzresextra- 
ncus.l.ille aquo.jF.j.ft.ad Trtb.fccundu Ang. in d.l* 
fi filiusqui patri.ff.de vulga.& pup.& Rapha.Cuma. 
tn d.fSi patrr.quod cft vcriim fccudum Imo.fi fillua 
hzrcditatcm patris rcpudirfTct^fcu ab ea abftinuiftet» 
antcqiia dcccfsillcttquia fi antc mortc ab ca no ab(fi« 
nuif1t-t,tunc cumeam adfuum tranfmififtct hzredc» 
vt J.dicam.Eodcm modo cogi poHet hzrcs filij fitut 
ipf'' filius,ficut viucrct,fccundugl.in fiJn l.eamqua. 
C.defidcicom.vide3tis Alcx.in d./.fi patcr. & d.l.n 

$6 filius qui patrit Ex his apparctdoftrinam Bald.in I. 
ciim quida.C.dc iure di- libc.t flc vcram. vbi elcgatcr 
dicit.9 cxtftcnria fuihzrcdiseft ttiplex, fcilicct ple- 
nifsima: vtcum fuus hzrcs fc immifcet paternz hz- 
reditari:quo cafu immifsio fili j omnia coplct, & cum 
tenerifacitctiam ad damnofa & fibi odiofa,cum in<^ 
dubitatus fi tunc hzrcs. Sccunda cft fcmiplena , qu2 
diciturcilm fuushzrcs hzrcditatcm rcpudiat, fcu ab 
illaabftinct:quia tunc n6obftantcrcpudiationc fub-i 
ftitutio,tutclx datio,& t {tcra quz tendunt in fili j fa" 
uorc,folacxiftenria fuitatis anttqua abftincrct , funt 
confirroata,vt vidiftis.Ccfi quifpiam ranoniftarum 
diccrn, 9>vbifiliusapatcrna hzrcditate abftincrct» 
declarado nollc hzresc-iTctquomodoius fiiitatis opc- 
rari potuitin filij fjuorcm,cu fuitas tolli vidi-atur pcf 
talrm dccIarationcm^Ego rcfpondfo vltra Baldu, tj, 
eomomentoquo patcrdeccfsit,filiu$fuit hzres fuus 
& neccftarius de iurc ciuili: & fic fcmcl militauit , Sc 
in cffc produda fiiit cxifteria fui hzredis: qua poftca 
faltcm quo ad ocs eftcdusipfe filius abftinfdo tollc' 
rc no potuit,cum fcmd hzrcsdefincrc n6 pofsit cftc 
hzrcs de iure prztorio : cnius bcncficio coprtit fiiio 
ius abftincdi.Ncc obftat fi rcplirctur cb co ipfo tj» mi 
litatac inetfc produciturcxiffctiafui hzrcciis. & fic 
co ififtanti quopatcr expirauit, eodcmctiam inftanti 
militat,& in clfc producitur ius abftincdi filio cope-* 
tcns,cum illa duo fimul nafcantur & c6currant:ita 
nuqua cft darc inftas^in quo ius fuitaris c6pctat filio 
quin fimul co ipfo ci compctat ius ibftincdi: adcb c^ 
fiius hzrcs.cum poftca abflinct, nunqua vidctur hz- 
resfiiiftc. Etfic vidcturimpofsibilc , cj>fuita$opere- 
tur confirmarionc eoTU,quz filij fauorcm rcfpiciunt, 
cum poftca abftinct:fcd fpodco , hzc difficultas 
proccdit cx dcft^u confidcrandioriginc& ordincm 

P7 iftomm duoru.t Vndc fcirc dcbctis:cpefli: fuus hz- 
rc$ c6pctit fcmcl filio in poteftatc exiftcnri ctia inui- 
to.qu'a( vt vidiftis fupra ) exiftcntia fua hzrcdisfuic 
principaliteraUge ciuili inucnta infiuorcpatris ve 
fcilicct illu habcathzrcdc eria inuitum.rui ipfcpatcr 
licciinuitus hzreditatc fua tcncbaturrcIinqucTie, fal- 
tcm vfq;ad legitima. Etfic cxil.caafui hzrcdisfilio 
copetit co inftanri,quo pitcr moritur cria ignoanti* 
ita cj, ad fui hzrcdis cxiftcntia non rcquiritur volun- 
tas filij,ncc cius fcientia,vtd.i(.fui.inlli.dc hzrcdum 

9S qualit.&diifc.t Abftincre vcrba patcrna hzrcdin- 
tccompctit filio fi vaIuerit:crgo fequitur,(^ prius cil 
cffc fuus hzrc$,q, ipfum abftincrc ab hf rcditate.Crc 
do (f adhuc non fadams inteUedus vidct:t]uia indu^ 
bitantcr eft vcrii diccrc,f}» coipfo tp nafcitur • xiflen- 
ria fui hzredi$,nafcitur cu facultatc abftintndi,& fic 
vidcturcp vnu non fitpriusaltcro.Licctcnim ipfum 
abftincre fcquatur cxiftenii» fiti h«rcdis, umc ficul- 

us abAin-t 
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ta$ ibftincndi fitnul cu ca concuiriuEt (ic poftca ab- 
ftincndo nunq. vidctur fuilTcfuushzrcs, ciim ipfum 
ab^tincrc traliat ad faculutc abftincndi, qux fcmpcr 
fiIioc6pctiit:iunftocj»li cxiftcntia fui hxrcdis filio 
ignoranti copctit,fimilitcr St ius abftincndi,cum vnu 
non fit finc altcro.Scd refp6dco,cj» imo cffc fuu$ hx- 
rcs.cft prius,^ facultas abftincndi: n6 ordinc tcmpo- 
ristciim ambo codc temporc in filio concurrant , fcd 
fccundu oidincm naturz. Nam in his quz ordinc ha 
bct a natura, puta in priuationc & habitu , fcmp pri- 
uatio prxfuppon.t poftcrior. Idco diccbat lial. inf. 
59 quibus.C.de nouo codi.c6ponc. +9» fi cadc dic rcpc 
ritur promifiio & rcfutatio, promifsio prarfumitur 
prxccfsiflc : dcquo vidcatis pulchraquz dixi dc tri- 
plid prxccfsionc fccunduBal.s.tcftamcotfi ij. prope 
fincm. Or ciim in cafu noftrocxiftctia fuitatis fit ha- 



riendotranfintai bencficio fuitatis harrcdiutc arcen» 
dcntis dcfun6ci non agnita,fiuc fcirct , fiuc ignorarct 
pitrc dccefsifle,&. hzrcd.fibi dclita fiiifl"c:quam noa 
fulum in fibcros aut parcntcs, vcrumcna in quofcut^ 
tranfmittit extrancoshxrcdcs.l. fi.*. finautcm. Cde 
cura.furio.& l.iij.C.deiuredcl!b.& l.apud hoft«.C. 
dcfuis& lcgi.hxre.& l.cxmilitari./.fin. vbiBatt.ctt 
iJcqucri.ft.Jc tffta.mili. & plcnius dccidit Bart. in 1. 
ventrc.ft.dc acqn. hxrc.vbi clcpantcr loquitur. & ide 
Bar.& BaUn 1. fi infanti. C.de iur.dcli.& I.vnica.C. 
dc his q antc apcr.tab.iuxta illud Lcui.xxv. tbt , tur» 
hxrcditario trifmittnisad poftcros. Etnumc.zxvij. 
ibi,ad filiueius trafibithxrcdita\.Qiix quidcm tranf- 
mifsio patcmx hxrcdi.rit per filiuni monachum antc 
agnitam hxrcd.dccedcntc in roonaftcrium , vt plcn^ 
vidiftistradandoprimu cfTcAu vul<jari» fubfti. vbi 



bitus,:u( vcr6 abftincndi fit priuatio, fcmpcr cx ordi >°J fupra.+Et fi filius hxn s futurus patrc adhuc viurntc 
nc lutunr habitusiudicaturprxccfsifte: vndc n6 im- dcccdcrit.in fuostranfmittcrct fpt fucccfsionis:im6 



mcrit6 cxiftctia fui hxrcdis dicit opcrata fuiflc con- 
firmationc corum,qui fili j commodu rcfpiciunt,po- 
fito«j>poftcaabhzrcdiutc- abltinucrit.Prxtcrca ius 
prxtoriuai non potcft faccrc aliquc,qui fcmcl iurc ci 
uili fuit hxrcs dcfincrc hzredc clTc,quin nomc hzre- 
dis rctin, at. quod fufticit ad cofirmationc prxdido- 
rum. Qijia ipfum abftincrc iurc prxtorio compctens 
filio non tollit funditus ocs rcliquias cxiftcntix fui 
]i^rcdis,im6 rcmanct rcliquix nominalcs,cum adhuc 
nomini tur hxrcs: & nihilominus rctincat in fui com 
modum tcndcntia:cxtcra vcrotcndcntiain fui dam- 
num vel ncutralii perdit abftincn Jo. Vnu mcnti tc- 

lOo ncbitis,tg, licct filiiunon cogaturcomunitcr acce- 
ptarc hxrcditatc patcma rcalitcr, imo bcncfi. prxto- 
risab illa abftincrc,vtdiducft, tamc fallitin filiolc- 
gitimato p obtauonc fafia curiz iuxta f, Hn.inftttu. 
dc nuptiis.Nam talis filius cogitur inuitus cflc hxrcs 
patris.ita no gavidct priuiJcgio abftincndi.pcr text. 
in /. hxc qm.in authcn. quibus modis naturalcs effi- 
ciuntur lcgit.Et paritcr fiTuarcturcc5tr3,vt licut hx- 
rcditas patris dcuoluit ad filium inuitum, fic ctia hx- 
rcditastalis hlij dcfert patii inuito. cafuscft lingul. 
incadcm auth.ji.in quibus.Tertia cxiftcntii fui hjrc 
disfccundum Bal. vbi fupri cft mcdia quam ipfc vo- 
catplcna,qu;cft cu filius non fc immifcct h^-rcdiuti 
patcrn^", nccabillaabftinrt,fcd viuit, & dcmumo- 
ritur-taccnsantcquafc immifceatvcl abftineat,& ta- 
liscxiftcntiafui hzrcdisopcrat lizrcditaus paicmx 
tranfmifsionc ad quofcunq; filij hxrcdcs, quau s cx- 

loitraneos. tScd quia hinc matcriamtrafmifsionishT- 
rcditaris Legiftg hahct ^ difHciIi,& quia quotidtana 
ac pcrutilis ab omnibus prxdicatur,^ vcftru canoni- 
ftaru dodrina fuccinAcaliquatraftabo. Licctcm s. 
'mvah.&/cb0Us tfiii^ejiM in vu. circa mcdium, & in 



ius primogcniturx,fi ci compacrct, ex priuilcgio vcl 
cofuc j>atrix, iu ff ncpos cx primogcnito poftca pa- 
trc dcfunfto,cxcludc-t patruum fuum patris dcfunfii 
fccundb pcnltum. Dc quo latifsimc dtxi fupra , m<». 
tt/f4.nlittfMttu.),in xviij.limi. vbi dc Lycurgo darum 
fiiit vobiscxcinplum.Et fiillc fili*prxccdcs patri no 
habcrct iura primogcniturx tunc paitc quiliabitu- 
ruscrat poft mortc patristrafmitrit ad fuos : q. poft- 
ca cum patruis fucccdent auo mortuo in ftirpcs,non 
in capita,infti. dehxrc.qux ab intcft.dcfcrun.^.cum 
autc fili j$.Im6 plus dicit lo-Fab.in l.fi.C. dc cpif. & 
clcri.tj» filius monachus patri prxmoricsad monaftc 
riumtranfmitrit patcrnam fururam fucccfsioncm , vt 
monaftcrium patri poftca moricnii fucccdat , ficutet 
fucccdcrctncposex filio prxmortuo, ciim monaftc- 
riu fu filio prxmortuo loco libcroru, & patri poftca 
morienti fit Itxo ncpotis.c.in prxfcniia.dc prob.Pcr 
quod vidciur g» patcr poft filiu monachum moricns 
Kncatur monaiU-rio ci loco ncpotisfupcrftiu aliquid 
rdinqucrciurc inftitutionis, pcaque difta fucrunt 
picnc in verbo,«« eo. uj}d.rtitf^iu»j. fupcr quo cogi- 
ul>itis,maximc in lioc rcgno i-ranciz , in quo gcnc- 
rah cufuctudinc monachi fuis ab intcftato non fuc- 
ccdunt parcntibus, ncc monaftcrium, vt rtfcrt & tc- 
nct magiftcr.Io. Mafucrij magnus Arucrnix confue- 
tuilinariusintitu.de fuccef. & vlrimisvolunuubus. 
diccns,r)> habcmur pro mortui$,ncc pcr conl profef- 
fioncm dcdicanturtacitcbona,qux habcnt iurc fuc- 
ccfsioius , fcd accrcfcunt proximiuribus parcntibus: 
Quia fingnntur nuncpiam fuiflc hxrcdcs, nifi cxprefse 
lua bona dcdicarcnt,vt plcncin v<.ibo,£tvxtremno- 
mme yidel.^ii auic moriatur filiuspoft roortcm pau i$ 
antcagnitahzrcdicatc , tuc cam tranfmittit ad quof- 
ciique hxrcdcs cui cxtrancos pcr iura fiipcrius allcg. 



yn\>o,fiMkfy^Mtrt. ij. cxpcdicndo piimum crfc- 104 pIustdico,cj> n6 foliimfuus hxrcs.id t (l in moricn 



&um vulgans fubftic aliqualcntc tctigcrimquo ad 
illud propofitu fufficicbat : tn quia hic mdiuscadir, 
dccrcui brcuiiis<i.potcro cxpcdirc pcr vcrasconclu- 
fioncs proccdcndo: vndc fcicndum cft,tj> licct hxrc- 
dicas cxtranci dcfundi n6 adica , hzrcdc moituo an- 
tc ad ttoncm nod tranfmittatur.l.vnica.^.in nouifsi 



u$ potcftatc coftitutus hzrcditatc fibi dclatam tranf- 
mittit inquofcunq; : fcd cua illcqui non cft in potc- 
ftatc , dum th iura luitatis habcat,fccuiidu Bald.poft 
glo.in l.ncpotes,tF.dc his qui funt fui vcl alic. iur. vbi 
dccidit, Qrcpifcopus qui non cft in potcftatc patris, 
hxrcditatc patcrna trafmittit ad quofcunquc hxrcdcj 



101 mo.C.dc cadu.tol. tEtiiin ^prioslibcroshxrcdis n6 adititamcncidclataccu in hisquibus vcrfatur ci* 
autparcntcs : ttia fi hxrcs antc aditi hxrcditatcm dc- fauor & honor,non ccnfiratur cflc cxtra patriam po- 
ccdcs cflct f Icricustquo cafu ctii locum habct in tcftatc: imo iura rctina fuitaus , ficut ca rcunet mo- 
nouifsimo,fecudu Pan.inrcpe.cxcclcfia fan«5x Ma-105 nachus,vtd.l.fi.C.dccpif.& clcr.tPro huoritamcn 
ri^.quc ibi fcquitar Fcli.in xxiiij. col.dc coftit. tamen horum tcrminorum dcclarationc fcirc dcbctis , quod 
filius vcl vlierior dcfccndcns , primu tii locu fuitatis trcs funt fpccies tranfmifsionis. Prima cft trifmifsio 
tciKns,cx tcftamcto vcl ab intcft. fucccdcs afccndcti naturalis , vt quando nauuus fplcnJor fcu nobiliias 
in cuiusc-ft poicUatc,eualliniianslIt vclfuriofusmo- a progcoitotibusfcminatur in poftcios.1. nubiliores. 

Cdc com- 



Mortuo icaque Tcftatore. 1 1. 
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o ► r^»,i;cnftKilirjsnQtrir- quod rtiam puto Ibcumhaberc in aiiisqulnqoecaf»- 

^S^^^^^^ 2„,n.p.inJ,incipiopo,i.isin,.ibu.„onc.iftcn, 

"ucDtcq2^iKmulicrnohili.incorp« inpotcftarcpatr.habct,urafuuaus<juatcnush^^^^^ 
rc?.r«SrcturinfM.is,&rp'cdorc ^i=^nitat=s .opvtiIc,autfuohxrcd,c,u3muH cxtra^^^ 

pcccirct "'^"J''™ „.rdiclir traGnJttcrc no Pof- tranfmifsio no folum quo ad ius,fcd ctia cilo ad poj- 

am.ttcrct:& f.c cam qua pcrd.dit t a^m ^ p„a nti rcqno Francix cv pcnc raH c«- 

f«X,iqua^luar,,.C.adOrfi.ft.dcrcna.^^^^^ nic:„dinc,quLortuusfayHtviuum.Namf.cutf.iiuS 

impcnal,s.C.d. nupr.I^tpr^n^m^ Jfc urccSicltur hxrc5& poifcror krrcditatis pa- 

quibus caftbus v.htas vu« " ^,^;^^^?^'^^^^^^ «iam ca tranfmittit quo ad ius & pofrcfsio 

mihm. .,1 quis '"5,';'^";^J^- """'Xl^^ ncm,vidift.T confuttudinis^dc qua fuprarlcnc dixi: 

,06 Vnu tn mct. "^»''^*'^,'* ""^'^ & 3dcoq,-.>d bona p.tns condcnati qux Lod.c filiis 

"Vrli?B;ii"ciTfac^^^^^^^^^ rcfc.n-u.rpcrauth"n.bonadamnatorum.C.dcbo. 

r ? n t *f cnt a pa^^^^^^ viuctis non «is damnat.non agnita pcr filium tranfinutuntur ad 

SlooS^ntfir .,uorcunq;hxrcdcs.flcundumS,li.ind.aaaothcnt.. 

A.n^S d n aS iur u;r tn Lrcs dc nouo iurJ- vlti.co'.Et ntiocft fccundum Bart.qu.a iMrncfic.um 

?c1 nlr fccinda Sbi^ u^ iuramcmu hxrcdis abftincndi datum i prctorc cffct hl.o damnofum, fi 

mZm divm i ioram^ hzrcdita.cm patris non agnua non tranfm.n.rct :co 

o.nrra7itrr i C d " b.crcd.& iurciur.Prpcrci c6- quia iu dc facili non rcpcrirct hxrcdm : ncc m.nim 

ia ft^^^^^^^^ pcrfu..dcs,& non a!tc fi hxrcdiras p.tris it. t. anfmut.tur ad M-fcunquc. 

fcuiia clt animi moiu K l r g^] „01. Qi.oniamh us autquililHt vltcncr fuus hxrcs mor- 

ri^fcfcconccTncns.&nonal.um,,ccundu Ba no . ,pri^„u, 




cx militati.^ .fi.ft'.dctcftamcnto milita.dixcrit filiuin 
moricntrm infra annum,& fic durantctcmporc dcli» 
bcrandijnon tranfmittcrc hxrcditatcm.fcd foliim ius 
dclibcrandi.quo hjrcdcs vti potcrunt intra rcfiduum 
illiusannitlicut (btiitumcft in quolibct h.Trcdc cx- 
tranco.fccundum tcrminoi didil. cum aiitiquiori- 
bus.dc qua plcnc dicam .nfia, in icrtia fpccic tranf- 

- ■ jIc- 

ace 

re non potcft,nifi ad fupilcmetum Icpitimx.l.omni- 
modo.C. de inofiic.tcfta. filius moricndo antcquam 



Li.o.... _ fti$fupri..dLO tranfmittic hxrcditatcm indiftirrcntcr 

hxrccks Id quJfcunqucnuc ipfc filius dcccdat infra annnm 1 

tcm\orch5?cd,tauscidcIatx/.ucpoftannum.Qi,^ 

Ethnal.tcrdccm«io ^ - hicf.cultastranfmut<ndiiurc fuuat.s falio compc- 

""^ rcHSni^a^r^^^^^ tcnsdur*tpcrpctubfaltcm.rigintaannis.pcrl.licct. 

put.i hircdc tranr.nittit ^ C.de iurcdelihcrandi . & l«c cft communis op.mo, 

claratu:puta,aaus nud. m.nW^^^^^^^ ^ h^dcl Hk^^^^^ S-^"' r.Rn & fi quicur Alc.xand.in dida 1. cum anti- 

ru^"'ArcH ^ oTnT^ vt^^^^^^ ^ior.bus j.& ij. c.l.quamuisB..r.& malc, in diaal. 

cunuu Arcm.cv lo.rtiiu... k. , - «.i :„ 1 --^:.;»...: t «• .«rfrfVam/^r.tomilita.dixcrufil.ura 
& itaintcHigif c.tua.s.cod.tit.fccunduBal..n Uul .. 

funcr vcrbo,pro fua confcicntia.C.dc cpifc.& clc.dc 
quo rid. atisPinor.& Dod.in c.fi.^.J.m fa.dcof.dc. 
Icu & B.irba.ibi.& in ij.partetrafta.de piifta.card. 
qiiS-cudatrirmifsiodicitHrconurntiona!.s,qu«fit 
virtiitcpaAi&conucntionis naturahtcrad hxrcdes 

ftu.ff.dc Pfoba. T c ma cft '""'^^ ;'° ^^/ ^,' aut minuslcpit.ma rcliau,quo cafu filius ae^ 

cft tranfm.fs.o f '"f '^^^^^ fe non potcft,nifi a<l fupilcmctum Icgitimx.l.on-.ni 

*°7^"1hKdcuTuS^^ n,odo.C.deinofiic.teIUfiliusmoricnoantcquin 

2h r n i i C dfhx cr.,^^^^ & alitcr in l.cQ anti- agnoucnt lc^itimam, vel fupplcmctu .H.us .rafmia.t 

i in^;?i-rC dc iure dclibe. Epo tamc infe- iure fuitnis facultatc pctcn.fi ad qnofcunq; hxrcdcs. 

quioribus.in ^''^•^••J^ •^f' " .„ 'f^(,.n]ru Bart. Ouia pro fupplcmcnto lc^^itimx copct.t hho tondi- 

qucdocomun«doao^^^ ^^^^^^^ ^cx'^,cpcomnimodo,& f.c aaiopc.fonalis.cr.o 

^•?;Lato:&bcn.ficiofi.itatis:dcq^^ i^^Tr^^lit^T^S^^;^^! ^A^:^'!^ 
N .m r,,p«rcdcf;infto,r.lius in pott ftatccoiiltitutus 
hxres fuus moriatur anic aJita hircd.tatc , ,.uc kut 
eam clfc (ibi dcl.iti.liuc ignorct: fcmpcr cim italmu- 

'"'^""r^TiiiiSSvC::^"^^;^^! fi;;;;;::^Scumi^i:ii.in,itimaqu5ftionc.cdc 

,otcrunt,licut poftct hl^l^VV,' . fLh.,i. Iibcr.prxtcritis.adc6 quod ft filins fucr.t i patrc hat- 

rcs inftiiutusfub conditionccafuah vel mixta, ciiam 
fi condiiio forct potcftatiua,puti, ,1 hitres cflc voluc 
ritiquo cafu co tntcquidcclarei fi voluetitmoncn- 
tchxrcditatcm non tranfmittcrct.l. fi ita lcgitum.f . 
ilU fi volct.ff.dc Iciratis jxamc ciim hl; j micillt.quod 
hxrcdiiatemtran(roittat,Mlisconditio rciicitur quo 
«d concurrcntcm Irpitimxquaniitatcm. l.quoniain 
in prioribus.C.dc inufhciofo tcltamcto.& fic Icijiti- 
mam tranrmittc t.licn non agnitam^ftcundum r>.ild. 
Sjlicctum & Paulum sibi: & in tanlum,quod li h i* 
fucnt rtIi.aum:quido nuorc tit, vcl pro dotc : quo ca- 
fu reliaum pcti no potcft.doncc nubat, vt plcnc pcr 
Bartolum in l.Titio centu.^ .1 itio gtncro.ft.de con- 

diiton* 



mus.J .j.Cdc inoftic.tffta.& confuluit Alcxaii.in ij. 
partc conftl.lv.incip.^Viro tituloquxftionis. iiij.col. 
& cft dc mcntcBald.in l.fi arrogator.inij.oppofiito- 
np.ft'.deadopt.vbimaj;is vidcturinchnarc in oppo- 



potcrunt.u..u>. i'""' - •• •. r 

ikn & 1.CX mi!itari.i.r..rccundu Bar..n d.l. h .nlanu. 
dicentc iu comunitcr tcncri:& praaicatum cflir plu- 
ri 'S.& dctcrmin Jtu in collcgio Pcrufino.proutroam 
c6ruluit Ludoui.cOr.lviij.incip.Vir.s narratis m pun 
fto Et fif rct h^c tranfmifsio non foUim pcr hl.um m 
potcft.itctcporc mortis p.«ris conftitutum.dd a.am 
Scr filium qui odio patns non cfll-t m patm potc fti- 
fcvtfunt filij ladxorum & aliorum mhdcl.um ,qu. 
rolobaptirmo i patris ncxuin inhJc htatc rcfidcntis 
libcr.nt.vt dicitgl.fingularis in c.Iudatorum. xxvnj. 
quxft. j.quoniam talcs quatcnuscis vtdc cft, mra pa- 
trixpoteftatisretinet:& (ic iurcruitntis hirfduatcm 
ad (Juorcu..q; hxrcdcs cria non agn.ti tranrmitiunt, 
fccundum Barba.in rubri.de pccu.cIcT.cotum.ij, col. 



Repe.cap.Raynu.Gvil.Benediai. 

ditionjbus & dcmoflnitionibus. tj\is filia sntcquam & Tolofi:marito poft vxorc moricntc ante , quam 
n-jHat mortcn Jo tranfmittit ad hzredcs , ctiam iranf- lucrum agnoucrit , illud irafmiitit ad harrcdcs,{ccun- 
vrerfaks rclii!^ um a patrc fibi faftum>fa!tcm quat: nus dum Sali.Paul.&; Alcx. in d.I. cum antiquioribus. Sc 
fuati concnnit lcgitimam,f<.'cundum Alcx. in dido ii6 lafo.in difta l.fi arrof ator.ix.& x.coI. t Vnum ta- 
conri.lv.& piil.hrc pcr «mdcm in prima partf,c6fi. mcn menti tcncbitiscj^licafiliusharrcditatcm patcr- 



cxxx)Mnctp. TranfmifTumeftadmc. Htidcmeflet 
inficultate fcdotandidcbonispatcrnis rcftitutioni 
fubic Ais^quam hibct ftlius fccundum tcrminos auth. 
r.'s qr.x C.comunia dc lcga. Nam fi filia fidcicomif- 
foj^auita,a1icui nupferit paupcri, quocafuctiam 
poil nuptias poicrat dotcm darcdc fidcicommilio, 
vt ibi concludunt Dodo.ccrtd moriendo ante quim 
dotcm fibi coftituat, adhxrcdcstranfmittitillamfa- 
cultatc fc dotaudijfccundumqualitatt viri ,& quar- 
titnc fidcicommifsi: quia Ci fc prius dotadct.dos har- 
rcdibus pcrtin.rct,fecun<lum Paulum fiw^u. indidta 
authtn. rcs qux.crgo & facultas pctendi ad eos tranf- 
in mittitur.fccudum cum,quod cft no. tEi idcm crii in 
quirta rrebrl.qux non acnita pcr fiiium tr.infmitti- 
ttir.l.quanqiia Cad kgcm l'a!c. Et idcm in fidcicom 
miflb vniuctfali filio rclido, vt co moricntctranfmit 
tatur cttam antc aditam hzrcd. perhzrcdcm, fccun- 
dum B Jr.& Doit.in l.ciim filio.v.quxft.ff.dc lcga.j. 
8c probaturinl.quidam iaintcft3mcnto.ft. ad Tre- 
bclli.i.& pcr confcquens ius feuftcu^tascogcndi hx- 



nam non agnitam tranfmittat ad hxrcdcs quofcunc]; 
vbi cft certitudinalitcr dclata volutatc patris cxpref- 
f«,vt quia hjrcs fuit ab coinftitutus : vcl tarita,puta, 
quia ci ab intcftato fucccfsit.ta rocn hzrcditas, dc qua 
tcmporc fux mortis cft dubium , an ci dcfl-rrctur vcl 
no, putaquia co in ccrta rc iiiAituto alius hxrcs vni- 
ucrfalis fuerii inftiiutus ,& fic potcft filio hxrcdttu 
dcfcrri iurcaccrcfccndi,fci!icct hxrcdc vniucrfali rc- 
pudiantc:vcl potcft ci hzrcditasnon dt ferri ,fcilicet 
fi hxrcs non repudiet : ccrtc fi talis filius moriatur 
priufquam harn $ vniucrfalis hxrcditatcm rcpudiaue< 
rit , vcl alias ab il!a cxdufus fucrit.talis filius, qui fiie- 
rat in rc ccrta inftitutus,nu tranfmitth tus accrcfccn- 
di ab hxrcdc:ad hoc vt hxredc vniucrfali poftca rc- 

Euduntepofsit hxrcs fili), ficut polVct fili* fi viuerct, 
zrcditatcm adirc, quafi iurc accrifcendidclata:ita 
dicit Angc.in l.ex fadto.ff.dr hxrcdi.inftitu.quodve- 
ruintelligiidciurisrigorc:fcdde zquitatc fubucni- 
tur hxrcdi ipfius filij in rccerta inftituti prxmortui, 
&fubucniturei bcncficiol.vcntrc. fF.de acq. hxredi. 



rcdcm adirc,& filiofidcicomifrariohxrcditatc rcfti-'*7tTamc Imo.-n d.l.cx fa(fio.tcnctcontrarium,diccs 



tucre.finc qiiibusfidcicommif.cflct inutitc, trafmitri- 
m tur,fit ibi. t Dc fidcicomidbautc particulari fcu Icga 
to no cft dubium:qtn illud tranfmittitur ad quofcun- 
quc h£rcdcs,cum mortuo tcftatorc ilico rcda via do 
miniu rci It-gatx tr tnfcat in lcgatariu. Ideo moricn- 
tc lcgatario priufqualtgatG ei tradatur : ipfum tranf- 
mittit ad quofcunq; hxrcdcs.l.citm quidi. la ij. ff. dc 
lcga.ij.&l.quxlogata.tf.dcrcp.iur.Sanc tamcnintcl- 
ligatis,Q> tranfmiuitrc Iegata,n6 tamc nrafmittet ius 
pctcndi&: cxigcdipcenalci;atarioapplicanda,fi le- 
gatum ei non fo'u;^-ritur , tjx.cft not.in l.li pcnum.fF. 
qn dics Iega.cedit.Ncc hoc cafu locum habcbit regu- 
llj l.t,acccfroriu naturafequiturprincipalis. tDcfidci- 
c6millo autc vniucifili,au tranimittatur fideicomif- 
farioctiacxrrancoantc aditilixrcd. perhxrcdcmo- 
ricntc, vidiftis plcnein vetbo , S$ Mbf^Ulferu mtrt.\']. 
in matciii ti Jcicomif.fubftitu.vcrll. Eth^cfub/htiiti» 
pdnammijftrioalqMMdefHre, &c.Dc jlits vcro fub- 
ftituiionibus,fc:liC't vulgaii& pup.aualitcrtranfmic. 
tantur fubftituto prxmoiicntc , vjdiAis fupcr codcm 
vcrbo.In matt ria pupillaris fubftit. in j.prin. arti. & 
plcncin fincilliusfubnLDcfubftitutioneautc indo 
nauonc fafta qualittTtranfmittat in poftcros, vidca- 
tis in l.quotie$.quam ibi ad hoc podcrat Bal. in fine. 
ll^Cdcdon.quifubmodofiunt. tSimilitcr Icgitima 
fcu quarta, qux filio dcbctur arrogato ex cuftit. diui 
Pij, uanfmittitur non agnita in quofcunquc hircdcs 
fccundu Bar.in rcpct.didx l.fi arrogator.in v.oppo. 
fF.dc adop.qucm ibi fcauitur Bal.in i j.oppo.Nam fi- 
liusarro;:atusl.'gitima habctin bonispatris arrog.i- 
torisriculo lingulari cxdifpofirionc kgis, &qu3fi 
quada ncccfsitatcprxccdcntiscotrafios tlipulationis 
iuxta ? .tu autc impub.s.inftit.dc adop. Quocafuin 
hisqtltuloacquirunturpaiticulari facilius fittranf- 
mifsio.d.l.vnica./.in nouifiimo.C.dcc3du.toI. ficut 



talc ius ctia dc xquitatc non compcterc h^cdt filij p- 
mortui,.inte^ ius accrcfccndi operarct: ncc hoc ola 
locum habcre bencficiu d.l.vcntrc.vbi vidc^isp mo 
dcrnos,& Philippum Franchum ,in rcpctitionc cap. 
fi pat..rcod.tit.librovj. vbitranfitcum Imo.ind.I.ex 
facto. Quoniam did^ l.vcntrc.procedit, qii in omn£ 
cucntum pixmoricns fc fucrcffurum cognofccbat in 
hxrt ditr^tciquo cafu ca tranfmittit non agnitam. Scd 
inftitucus in rc ccrta non cognofcit certitudinalitcr 
fe fuccedurum in omncm cucimim : cum fucccflurus 
non litjfi hxrcs vniucrfalis .icccptct hxreditatem,q<f 
cft not.Idi oillud ius accrefccndi,quod tempore mor 
tis illius filij contingcre potcrat, vd non continccrc, 
non tranfniittitur bcncitcio didx l.vcntre. Videatis 
circa hor & iunfaris htc ea qux pulchr^ habuiftis ia 
vcrbo , Siabfcjj ItbtrismtnrttHr. ij. in matcria fubftii. 
vulga.in iiij. ^>nn.art.& in tciiio cafu falUntix , dum 
allcgabam l.quicx duabus.ff.de acquir.hxrcd.vbiius 
accrcfccndi in cafu illo tranfmittitur, & ctiam in cafu 
noftrotranfmitrrrctur, fifiliusinre ccrta inftitutus 
illa rcm ar ccpf!fli:t,priufqu:5m dcccflcrit,cum ius ac- 
creiccndi fit fui naturatranfmifsibile ad hxrcdcs/c- 
md portionc adita.l.hxc fcriptura.^. fi. ft.de condi- 
tionibus & dcmonftra.Et hoc modo f luari poffct o- 
pinio Angc.in Ji^ta I.cx f^fto. Quia cum parsqaz 
nunc rcpudiatur^non accrefcat pcrfonx , fed pordo- 
ni,vt plcncdixi fuper vcrb. (irvxmmnmmm Jld».'m 
quano przludio : fcn.ptr traniit ad hxrcdcsad quos 
tranfit poruo cui accrcfcit. Et quia filius in rc ceita 
inftitutus,rcmill-'mlicct non apnitsmtranfmioatad 
hxrcdcs,cum in hor, loco l-catarijhabcatur, vtdixi 
fupcr vcrbo,/» codtm tfJUmentt rtbnfturu. ij.circa fi- . 
ncm fuftincri polU t indillinCtc opinio Ange. Plos 
dicit Alcx.tndcr in prima partc , alUgato confibo 
. cxKxj.incipicn. Tranfmilium eftad mc nupercoiv 
filium,qubd filia docata ftantibus mafculiscxdufa, 
tranfmittcttanqua fua hxrcditatcmnon adium. Dc 



dixiinlcgatis. Sed intalibustranfmifsio non fitiurc 
fuitatis, q iod ctiam in fola lcgitima nu fuit introdu- 
itj rtum^fe^ildum Doft.ind.l.li arrogator. tObquodii8quoibipereum,& tangaminfi-a. t ScdpuLhrura 
dccidunt ibi , qubd lucrum dotis marico proucnicns & difpucabile, ac ad dccidcndum fubtilc dubium cft: 
cx flatutodifponentc , vxore prxmoricnte vir lu- aniusconfuctudinarium,vi-Iftatutariu fittranfmini- 
crctur dotcm vcl partem dotis , ficuc eft hic Caturci bile, ficuc ius copccciu cx difpoficionc iuris commn- 

lus.idcil 
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n\s,\i an Fixrcc!iras patcma Bliodclata ronfLictu. 
dinc vd (lituto patriz iranfmittatur iurc fuitatisad 
quofcunqphxrcd.s non agnita, ficuttranfmittcrctur 
bzrcditas ci iurccumuni dclata. puta, (latJto cauc-F, 
cf pitrc mortuo ab intcftato fitfj mafculiicxclufi^ fcc 
niini$,fiicccdat:dequo plcnc vidifH»in vcrbo, 27«« 
ib4^OTj/!/Mi.ponc,montur pater rcli Ao filio mafculo 
& fi!ia:non cft diibiijm,fj> mifculus filia cx -lu ]it:ftd 
poft mottc patris filius cum forore ftait alitcr hxrc- 
ditarc paterni non agnofccdo. fif poftea mnriturta- 
lisfilius nuUo mafi-oiorclifto^qaii fi mafculu rclin^ 
qMcrct,no clfL-tdubiu, vt ibi dixi.fed moritur rdifta 
filia pirua qux ci fucccciit , nun^d tilis fi!ius morie- 
dototjm patcrnam tranfmittit hzrcditatcad filiam 
fui?N6 quxro dc partc hxrcditatis, in qua patri fuc- 
ccf»itdc iurc c6muni,cu dc illa nG fit dubium , quin 
adfiliafuim tranfmifcrit cam pcr fjperiusdcdjCia. 
fed dubitodc rcliqua dimidia partc,qul illi filio.ob- 
uenit ex ftatuto vcl cofuctudinc :& in qua virtutc fta- 
tuti fororc cxclufit , an illa ctii non agnita tranfmit- 
tatiurc fuitatis ad fi1ia,quam fi apnout ^ict , duMu no 
cfrctcamcflc tranfmilVam. Et tota difacultas peclct: 
quia in hictranfmirsioncccflare vid; t«rr-it'o finalis 
ipfius ftatuti,quzratio alia no fiiit, nifi fiuor apna.- 
tionis, vtfcilicctbona cofcrucnturin linci mafculi- 
na.ncnomen familiaf percat.l.j. Jf .pcnul.ff.dc vcntre 
infpici. QiHi hic vtraqne eft focmiiia, idco fiuc bona 
trifmittatur ad filia fiuc n6 , viroq; cafu bona no rc- 
manebutin agnationc mafculorii.Ncc obfiat fidice 
retur,c}>ifta filia parua adonittaturex perfona fui pa- 
tris mafculi, cu fubinrret cius locu , inftit.dc harrcdi. 

3na: ab intcfta dcfaunt.f.cu filius.quiaad hocrcfpp 
ctur,Q> quado filia fnccedit in locum patris, nO^ve- 
nit ex p^bna patri$,licet cius loco primro ponaf. Scd 
poftca fucccdit cx fua propria pcrfona,it? cj, confidc 
ratur cjualitatcs filiz, vcl ncptis , & non ipluis patris, 
proiitma-^iftralitcr dorctBar.ini. j.in Jf.fi filius.tf.de 
conirigcn.cii emancipa.filii$.& in I.j.^ .fi fir.tf.de col- 
latio. bono. &r plcnc p Modcrnos in 1. qui fc patris. 
C.vnde libcri.Or cu ifta filia paniula fucct dat in lo- 
cum patrisfui, crit in codcpraducu amita^fcd li cofi 
deranturqnalititcsf7Iii,& no patnsprout cofidcra- 
ri dcbenttifta fiiia non dicit habcrc qualitatc , ^ptcr 

auam cxcludat amitam.PjiTus iftc c(i altus & fiimmc 
ifputabilis : vemntamt omifsis ambaf^ib* cj^o in cf- 
fcduduas rcpcrio opinioncs contrarias. Primaift 
opinioSali.I.j.Cad lcp.IuI.dcadult.voIcnri$ portio- 
ncmciclatatilio mafculo virtutc ftaturi, fi non fiicrit 
pcr cum viucnic «gnita , non tranfmitti ad cius filia, 
fed in ca fororc fcilicct amira lllix cfle podorc. Mo- 
nctur duplici rationc principalitcr. Primo.quia qn 
aliqua porrio dcfcrtur contra ius comunc abcui cx 
iarcfpeciali,ita demu Iocumh.-»bct illud iusfpcciale 
contra iu$c6munc,fi porriodclata fitcxprcAcacce- 
ptata,aliis no. 1. cmacipata. C. qui admitti ad bono. 
pof.polTut.I.j./.ibidc.flF.decoIlatio.bono. fcd fic tft 
in propofito,erpo &cSecundQ mouctur, quia quan- 
do filiustranfmittitex potciitia fuiutis lixrcditatem 
p3tri$,illam tranfmittit non tanquam aditam, f<.d ta- 
qua acicunda,vt l.i.C.dc his qui antc apcrtas tabu.& 
bonustcx.in I. fi qui$ filium.in prin.ff^dc acquir.h^- 
rcdi. Si erpo porrio ftatutariatranfniittiturtanquia- 
deunda & filia mafculi non rcpcriatur illius qualiti- 



exdudcns ftcminas a fucccfstone patrii proptcr ma- 
fculosintclligitur ftanribus mafcuJisqui pitri fucce- 
dant:alias fcxminar no excludnnt , fccundu Birt.not. 
?n l.ij.(.fcd fi funt fui,pcr illu tex.(F.ad Tcrtyl. 6c I.j. 
f.C\ filin.fl^dcbono.poflef.cotra tabu.&rBiI.inl.ma- 
ximu. Cdc libc. prartc. Pritcrca rcpila habcmustc^ 
qn aliqua pordo alicui dcfortur de iure fpeciali, in ea 
locil non habet bcncficiu iuris comuni$,tcx.cft fingu 
I-irisin I.mulicri& Titio.ff". dc codi.&dcmon. ergo 
cum ad illa partt pcr ftatutum dclatam non vcniant 
mafiruli iurc comuni.fcd ftatutario,& fi: iurc fpccia- 
li,no habebit locu bcncficiuiuri$,fcilicct irarmifsio. 
Alia fjit opinio Bal.tn c.j.in titul.epifcopu vcl abba-> 
t.-m feii.dare no poflunt. vbi pcrillu tcx.clegatcr di- 
cit , rp filia fcmcl cxcIuTa a fucccfsionc patcrna pro- 
ptcr mafculu,fcper intclligitur cxcIufa:adco q> mon 
mifculi filix no prodcfllt,quod reputat not.proptcr 
ftatuta difponcntia,Q>exiftcnribusmafculis,fcrmin^ 
non fucccdaDt:quij licetmoriat mafailusn6 relidis 
Iiberis,aut rclictis no qualificatis: til propter hoc fce 
minaquarfolacxiftcntiamafcult fcmcl fiiitcxclufa, 
ad fucccfsionc non admittctur patcrna. Idcm tcnuit 
Bil.in Auth.fc-d & fi qui$.& in l.quibus.C.d: fccun. 
nup.& confulutt Fran.Aret.conf.l.incip. Copiose & 
cltgantor.pcnu.col.lirgo tota hircditas pcncs fitiam 
mafiuli aut aliu hxrcdc rcmancbit: & ita vidcturfcn 
tirc Bald. in fuis vcrbis.licet fpccificcqua^ftionc no- 
ftra ntj ponat ibidc.Scd in quoda ci' cufilio incip.F» 
dtii j)ponitur fub hacforma.quodformaiitcrrcfi.rt 
Lu d.in d.l.ventrc.quacftionc noftra dccidit pro filia 
mifculi diccnsad cam tranfmitti portionc ftatutaril 
& penituscxcIudiamita.Mouci c}> comunis fi.ntctit 
cft,tj» filius hrrcditatt patris tranfmittitcx potcntta 
fuitaris.ergo ficut tranunitrit illa part(;,qux libi dcfcr 
tur dc iare c6muni,fic etiam trafinittcrc dcba aliam 
p3rtc,qux ei defcrtur iurc ftatutario , nc alia$fequat 
abfurdu.quod ifte fitius pro partcdicatur fuus , & in 
alia pattc n6:& fic inpane trafmiuat,& in partcnO; 
contra comunitcr no. in l.j.& ij. ff. dc acqui. hxre.& 
quia cadem rcs nondcbct diucrfo iurcccfcri. I. cuni 
qui xdcs.ff. de vfuc.Ita reftrt Ludo. vbi 3.& Paul.de 
Caft.in l.fi.lt.dc acqui.hirc.Et hiic partt confulcdo 
in primapartctcnuit Alcx.c6fi.xx.incip. Vifopro- 
celiu cauix vcrttris intcr Ray mundu. vbi intcr cxte- 
ra principalitcr mouetur:quia cu ftatutii difpontt, cj, 
ft^nbus mafcutis fccmina nt>fucc(.dat paui, cum eo 
ci>fu fcemina per ftatutii fit cxdufa & priuata a fuc^ 
ccfsionc patcrna,dcfinitcfrc fua, ac fi patcr ca cxhx- 
rcdaiTi.r,vt fingularitcr dicitBar.in I.j.^. f^icdfi.in fi. 
per illu tex.ff.cicfuis & lcg.hxre.& fcciuitur Bal.ind. 
I.maximu.& Imo.in d.I.vcntrc.& Luti^nlapud lul. 
^.idc luIianus.ff.adTrcb.Ergocii filia pcrcxiftctia 
mafculi in fucccfsioc patris dcfinat dTc {ua,filius ma 
fculus in tota fucccfsionc diciturciTc fuus : & fic tota 
dtbet poiTc trifmittcreex potcua fuiutis Iixrcditatc. 
Qu; T trgo nunc dici-dii in tata difficultatc? vbi Fran* 
cil'.Ara.confixxIij.incip.Vifo ftatutocomraunis A- 
rctij.ij.col.pun<3^ii noftru rcliquit indccifum,honcfti 
fc cxcuf ins.tj» de illo cafu non fucrax confultus. Simt 
litcr lafon in d.l.cnuncipata.ij.coI.C.qui admitu ad 
boo.pof.pon'unvducit nihil veilc dccidcrc, quia plc- 
ne hoc tlifputanit in d.I.fi arrogator.fT.dc acjopt. vbi 
in xij.col.finaiitcrinhxc vciba coclulit: Egohabeo 
hac quxft{onc,produbitabili,& alitcr pro nuc n6 de 



tas,pcr qua excludcrc pofsit amitam : ei^o adirc non 

potcrit:& pcr confcqucs fucccdcrc no pot.Pcr quam UOtemoino:tqu*uis aliqul opiniocs concordarc volue- 
rat onein candc fcntcntia inclinat Ludo.in d.l.vcn- rint,dici.'tc$ tj> aut ftatutii purc,limplicitcr,& abfola 
itp trc.if. dc acquir. hatrc. t Subinngcns , qoia flatutam tc proptcrcxiiVntiaiiMfculorum cxdudit fceminas, 
Tom. 1. qq &fic 



Repe.cap.Raynu.Gul.Benediai. 



& ficin totu & tuc eft »cru diccrc,qu6d mafcul* mo 
ricdo antc agniti hxrcditatc toti hxrcditaic trifmit- 
tat ad fui fili.im,a«t fuos alioshircdcs.Quia cu vir- 
totc ftatuti foemina intoni cxclufa no fit dc fuis.ac fi 
cllct exhxredata. Imofola exiftcntia mafculi tcporc 
mortis pitcmx <a pcrpctub cxdufcrit.Idco moricn- 
t-' poftci mafculo nihil potcft ad cam pcrucnire qux 
fcmcl cxclurafuitrfcd tota hxrcditas tranfmittitur ad 
libcros filij ctia non mafculos:& iti filuari potcft fc- 
cunda opinio:fcilicct Bild.Paul. dc Caft. & Alcx. & 

3uod notat Bar.in d.l.fcicndu.Aut ftatutu non cxdu 
tt fimplicitcrfilias propter cxiftcntiam mafculoru. 
fcdiubctcasdotari: vcl vultcasa patrccfTc doutas, 
& tuc quia dosfuccidit loco legitimx,vtplcne deda 
rat Bar.in I.Titio ccntii.^ .Titio gcncro.ft.de codi.& 
dcmoftr.Sequiiur.fj» ftntutu vult co tunc, cp foemina 



fctur iam cflc Kxres ipfoiure , ac fi adiuifTet infpeda 
difpofitide iuris ciuilis.l.j.^ . qui funt in poccftate. C 
fi q^s omifta caufa ccfta.& l.Hli* qui patri. ff. dc vul^. 
& pupil.ldco nonmirum,fi dc facili talis tranfmifsio 
fit.Sfd hoc dici non poflct in tranfmifsionc bonoru 
polTcf Quia lcx cx potcntia fuitatis no facit cu ipfo 
iurr bonurfi polfdTorc, cum in bonoru poflcfjio.ac- 
quircnda rcquiruntur iudicialis agnitio.l.fi.C. q ad- 
mitti ad bonoru pof polTunt. £t fic ^ptcr pr^ (intii 
iudicisquz inea rcquiritur,(pli fuius non habct cffe 
Aomopcr3ri:quta fccundum Bal.in d.lxmancipata. 
Cy.& Sali.Idco bonorum poflcfsio no agnica cx po- 
tcntia ruiutis,nnntTanfmittitur, quia rcquiritn&um 
facii extiinfcciijfcilicct, cf fiat in prxfcntia iudicis vt 
didumcft.Et ca o funt fadi non tranfmitcunturipfo 
iurcad hzrcdcs. l.j.f.Scxuola.fF.fiquisIibcrtcftamc 
to iu(Tu$fucrit.& l.cu h5rcdc$.fF.dcacqui. poffcfsio. 



habcatlcfptimifu5:&fieeamintotrinonpriuat,& 

pcrconfoqucnsnodefinitertcfuaproptcrcxiftentii U^tQiipd vcruintdlipit lafon in prfludiisd.I.cmanci- 
mafculi.vtpulchrcUmitado opinio. Ear.ind.tf.fcic- pata.iij.col in bon.poflcf.dccrctali : pcrqua tribuitur 
dura.cofuluitin prima parte Alcx.confi.cxxxj.incip. 
TrafmilTum cftad me.Idcofi filius antc agniti por- 
tionc ci i ftatutodclati dcccflcrit, illa panc no iraf- 
raittctid filia,nifi foliim partc hjrcditatis fibi dc iu- 
recomuni cotingcntc. Alii vcrohabcbit ciusforor 
filixfuxamita.Etitafaluarcf prima opinioqujfuit 
S3licct.in d.l.j. C. dc adulccr. poft lacob. de Arcc.& 
Vbcttum dc Bobio : quos idc tcnuifli.' rcRrt ibi Ang. 
yj-^Addc qaod hanc quxftionc videtur aliqualitcr de- 
cidcrc idc laf.inl.cu moti.vj.col.in prin. C.dctrif- 
Ui aft. tScd quia ccotri vos fcitis , cy aliqri ftarucu fim- 
pHcitcr fcu pcrpctuo no cicludit rilias per cxiftcntii 
mafcuIoTU.fcd cas ccporalitcr cxcludic.puti,quia di- 
cit.cj» filia dotata no focccd.tt patri quoufque feu do 
ncc mafculuj fupcrcri^ Quo cafu mafculo poft mor 



tc patns prxmortuo fucccfsio paterna , qua filia crat 
cxdufa.io intcftato ad filiu r-ucrcitur:vcl fiin tcfta- 
mcnto patris fucrat prxterita,poieft tcftamtntu dice 
rc nuMum.vt plcnc dixi fupri in vcrb. iHttdtmufis- 
mtnt» rtlinqutns. in ix.limitatione. Sed quxro nuc,an 
fili» poft mortf patris prxmoricntc,& demii mafcu- 
lo finc lib.ris mafculis dccctc, pridida filia ad fuo$ 
tranfmifcritfpcm fucccdcndi.vcl diccndi tcftamcntu 
patriinullu.vtfuilibcrifucccfsionc aoi matemi pc- 
tcrc pofiint, vd tcftamcntu aui diccrc nuUum. Sicui 
oortetfilii coru maicr,fi fratri mafculo fupuixitfct 



filio hxrcdi ius in rc & patcrna hxrcditatc. Qjya cu 
illa agnofci no pofsit finc iudicc &tius dccrito,vi 
d.l.fi. no ngnita nd crifmittiturtVtad hxrcdes iushg. 
rcdxitis tranfcncficut tranfit dc iure ciuili ex pocciia 
foitatis fola qux ipfoiurc cfficit filium vcrum hxre- 
dem.non ergo miru,fi trifmittat quod iam habet , & 
fibi vcrc compcrit, fcilicct patcmam hxrcditatc. Sed 
iioc ficri nonpotcftiurcprxtorioiVtdixi:c^uia bono- 
ru poflefsio decrctalis nunqui filio copetit , nec ius 
citribuit,doncc i iudiccpcrit, & per iudicc decemi- 
tur, vc d,I.fi.& fic canqui agnica ciim no fit,cranfmic. 
ti no poccft.Sid bonoru poflcfsionc cdi&alc qux fi- 
lio copecic ipfo iurc cx cdiSo pr^toris ilico morcuo 
pacrciqu( aliud ius no tribuit filio de prxfJii , & ipfo 
lurc in paterna hzrcditice , nifi quia folum dctn &• 
cultatcpctcndicoriiudicc,& cognofccdi infia annu 
bonoru poflcfsionc dccrculc, vt fibi dcccrrnatur c6- 
pctcrc patcrna hxrcditas iuxta ccrminos d.I. fitK imo 
nodicfufhcicfola filij agniriocoti iudice finc decre- 
to, vc ibi. Ccrtc illi cdidalc bonorii poflefsioncmad 
cft faculutcm agnofcendi dccraalcm & patcrna hx- 
rcditatcmbcnciraiifmitdt dc iurc prxtorio,ficutpo- 
tcftas illa tranfmitritur de iurc ciuili, quo filius tranf- 
mittit patcrnam hxrcditatcm,non tanquam agnium. 
Imo cius hxrcs p6t cam nO agnofccrc, & rcpudiare. 
quod faccrc no poflct, l\ fcmel filius eam agnouifl'et> 



fincmafcalisdcftfto.S ipcr hoc vidcatis Bar.in l.fi. cum filiusfcmd agnofcc-do patcrnih$rcdiutcmam 

• • pliuscircpudiarc no polsit.I.luus harcs.C.dc repu- 

dianda hxrcdita.& minus potcft ciushxres, fed eam 
trifmiccit,vca.inofccndam, proucvidcbimusinintc- 
grum rcfticuuonc , qux licct iidu rcquiratexmnfe- 
cum, fcilicet imparationem iiudice:nmcn fi minor 
moriatur aiitc impctrationc^tranfmittitur ad h^cdc. 
1. nonfolum.ft^.dc inintcg.rcftit.& l.minor. f.&nS(. 
dc minori.Facit l.Panchonius.iF.dc acquir.harrc.& L 
qui duos.if.Jc rcbus dubiis. & ica poft longi difpuu 
tionc concludit lafon poft prxludia in d.l. cmicipa- 
u.j.ij.&iij.columnis. t Sccund6 limitatur, q^hxre- 



fF.ad Tcttyl.vbi dccidit q» non.Scd Bald.contra.in 1 
ij.C.de Iibc.prxtcr.& ibi Alcx.plcnc.& an faltem in- 
tcrim trifmitut lcgirimi, fi adhuc viucte mafculo de 
ccdat,ibi plcnc pcr Bald. & plcniiis pcr Scbaftianum 
dc montc fanfti Sabini in rcpcritionc Authc.nouifsi- 
mm3.xxvij.folio.C.dc inofti. tcftam. t Rcftac crgo, (j 
dciurcc6muni filius moricndoanceagnicipatcrni 
hxrcditat^ fibi iure comuni dclaci cranfmitrit perpc- 
tu6 ad quofcuque crii extrancos hircdcs. quod clTc 
1« vcru limitatur triplicitcr. tPrimo limitatur hoc pro- 
ccdcre quantu ad ius fucccdcndi dc iore ciuili : nam 115 
illud bcnctranrmittitur ad quofcunquc c\ potcntia 
fuitatis.feci< ailtcm dUt in iurc fucccdendi , dc iurc 
prxtorio.putiin bono. polTef qua filius non agniti 
in fuccefsionc ab intcftatoad ncmtncm trafroittitcx 
potcntia fuicaris.fccundu Alex.in d.I.emancipaca.pe 
nul.col.v -tfi.nonobftattex.in d.^. ibidc.diccns hoc 
eflefubrilc&nocaduab aliquodoftorc iniftopQ- 
'ftofuiucis. Mouctur,quiatranfmif$io cx potcntu 
fuicaos fit eo quia incorincri filius in poteftate mor- 
tuopatreabfq; alia paternx hxrediuris adiiioc cen- 



ditas patris non a^nita tranfmittit perpetuo ad quof- 
cunquc hxrcdcs fili j , non mortuo patre fiii iTct filio 
hxrcdi ftaturustcrminusa fuperiore ad ddiberandu 
an vclitcfl^chxrcs patrisvel non. Quonii eo tuncfi 
dcccdatfilius infi-a talcm tcrminum (ibi dacuadde- 
libcrindu,ccnfctur cflc tanqui (xcrancus, ita(}> non 
tranfmictctdc potcnria fuitacisad quofcuquc,nili rc- 
liquum ccmpoiis dari a iudicc , fccundu Batt. in l.cx 
militari.^.fin.in finc.ff.de tcftamcn. militis. pcrtext. 
in l.ciim anriquioribus.Cdc iurc ddibcrao. £t idem 

fiftanno 
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fi Aatuto aut confuctuciinc patriz rfTct tilia aut niiut 
cxclufuj vtl juramcnto: quo cafu non ciXct hcrcs pa- 
tris fuustncc confcqucrcturcftc^tu fuititis,ncc dice- 
rctur hzrcs nccclVariu$,focl vo!ut3rius,fecundu Batt. 
in I.fcicndum.tF.dc fuis & lcgi.hjrrcdib.& Ang.in tf. 
cade habct.in finc.in(litu.(lc hjcrrdi.quz ab intcAat. 
1X6 dcfcrun.+Tcnio limitatur, hatrcditas pauis non 
agnita trafmittit ad quofcunc^^.nili tilius fcu vltcrior 
dcfccndcnsprimumlocum fuititis tcncscui hzrcdi- 



tionc,& fic rcs fit inicgra: potcrit fuus abftcntionrm 
rcuocarc,& patnni hzredttatc adirc:ratiocit ,quia 
pcrdationcmcohzrcdiscxtranci non toUiturfuiias, 

3U0 ad ca quztcihtor in tcftamcnto difpofuttjfecun 
um c6mum-m do<ft.opinioncm in l.apud lul.^.ide 
Iulianus.fKadTrcb.itarlcgatcrc5cluditB«rr.in 1.^ 
hircdc.jf .Papinianus.fF.dc accjni.hzr. per illu tcx.ibi 
fi cohxrcsailiuit.jcutrartofcnfa.£tita concludunt 
Angc.& modcrni contra glo.ibi,in d.l.H.C.dc rcpu. 
tas cft dclau,abftinuiflct, ft u cam rcpudiaflci in viti 'J' hjrc.quos ibi fcquitur lafon.tPlus dico,i|) fiHus qui 
fua.Quiacotunccam notranfmittcrctaJcundijnc apatcrnahzn.ditatc3bftmuit,non folum rcuocarc 
plus iuris in aliii transf«.Tai,quam in fe habcat,fecun- potcft abftcntionc cxprcfsc hzrcditatcm adcudo, Sc 



dum Bar.& comunitrr Dodo.in d.l.vcntre.& l.fi.rf. 
»7 dctcllamen.militis.t Potcft tamcn in vitafua filins, 
qui fcmcl hzrcdititc patrtsabftinuit.rcuocarc abftc- 
cionem rcu rcpudiationcm duobusconcurrendbiis. 

Primb,qu6d inira tricnnium cam rcuocct.Sccudb, 
g> rcs fit intcpra,id cft cjtbona no fint alicnata : quia 
vltra tricnniu vcl citra ti bona dfcnt alicnat3,vcl pcr 
alium hzrcdc lcgitimum fi-qucntc in gradu ctlct hz- 
jrcdicas adita,ciim bona c)Tc aljcnata.vcl hzrcditatcm 
effe altcri quzlitam pcr aditionc zquiparctur,fccun- 
du Bal.in I.ij.C.dc iuris& fafti ignotinon audjrctur 



dccIaratoaniiTiofcimmifccndo,fc-d cti5 tacitc, puta, 
cxcrccdoaliqucadumani ficri nOpoteratcitraius* 
& nomehzrcdis,puta,Icruumhzrcditarium manu- 
mittendo,dcbita hzrcditaria folucndo. Dc quibus 
aftibus plone in l.gcrit.& l.pro hzrede.fF. dc acquir. 
hzrcdit.& dixi plcn^ fapTi^trtMe kd^mi u/htore.ySc 
ita tenct Alcx.& laf.in l.j.C.dc iuri' ddibc. pirtcxtfi 
in d.l.prohzrcdc.^.papin.& l.j.Cdcrcpud. hzrc.& 
eft demcntc Doflo.in l.lulianus.j(. fin.ff.de iurcdcli 
bcran.licet gIof.Ang.& Paul.dc Caft.contrarium tC' 
ncantjvolcntes reuocationcm ntpreflamcirc ncccira 



filiusvolcns adirequod fcmel rcpudiauit, nifieirctiji riam:& malc.tFortiusdico,t)> filiusnon folnm po« 
fliinor vigintiquinq; annis, qui vltra tricnnium intra teft fuam abftcntionc & repudiationcm rcuocarc in- 
tcmpus pctcndz reftitutionb in integrum^quodeft fi-atcpusprzdi&um,fifadafucrite«raiudiciutfed 



tcmpus pctcndz rcititutionu in mtcgrHm,quod 
<|nadricnniu a dieminoris ztatis finit? coputandum. 
l.fi.Cdc tcpo.in intcgrum rcftitutio.pctc.potclt pcr 
»iam rcftiturionis , tanquam lzfu&£>ciliutc minoris 
ztatisadire patcrna hzrcditntem fcmcl rcpudiatam, 
ctii fi bona forcnt alicnaU:prout de his omnibus eft 
tcx.folennis in l.fi.C.dc rcpudian.vcl abftincn.h«rc- 
128 diu. t Licct enim filius rcuocarc non pofsit immif- 
fioncm fcu aditioncm patcrn^hzrcditati$,fi femtl in 



tcpus pr 

ctiam fi a paterna hzrcditatc abfHnuiirctiudicialitcr 
cori iudicc,fccundum Bal.Rapha.Fulg.AIcx.& laf. 
in d.l.fi.C.de rcpudian.hzredi.Quii nonrcfcn anrc- 
pudiatio hzrcditaris fiat in iudicio,vel cxtra : ncc ri- 
gor iuiliciorum aliquid opcratur in hoc cafu.l.fiuc a- 
pud ada.C.detranfadion.iudicitgIof.in l.ficut.C» 
dc rcpud.hzrcdi.licct Bal.fibiipfi contnrius, tcnnif- 
fct contrarium malc,& in l.ij.C.dc iuris & fatti igno 



«3 fc immifcuerit & adiuerit, vt l.fuus hzrc$.ibi,cijm 135 ran. t Qiix omnia funt notanda, pro extenfionc d. 
rcfpucrc quzfitam. C. titulo allcgato fccundu veram l.fi.fingularitervolcntis filium infi-a tricnnium rc in- 
opiniohc,quicquid dixcrit B-irt.& quidamalijinl.fi tcgrapofrcrcuocarcabftantioncmfcurepudiauonc 
nuior.codcmtitu.lamenabftentioncm ftu rcpudia- patcmz hzrcditatis pcr ipfum fadum:qua nuc limi- 
rioncm rcuocarc poteft,& patcrnx hrreditati fc im- tabitis proccdcrc in hxrcditate patris vcl aui & fimi- 
inifccrcproutfupradictu cft. Etratiodilfcrcntizeft 134 lium,diimodoibi adfitfuita$.TSecus in hzreditate 
<omift"arationcSaliceti) nam filius fuus dc iurc cinili matris vcl linez matcmz : quia ibi ccflatfuitasfuper 



Tclit aut noIit,cft hzrcs.Etlicet a prjtorc habiat bc 
neficiumabltincndi,& foabftineat:tamcnaJhuc re 
manct rcliquiz antiquziuris fuitaiis, quz fafticiunt 
i)d confirmandum tclbm'.-ntum,ac fi hzrcditas adita 
fuiflct,&pIurcsalio$cfFc(ausopcratur,dcquibuspj- 

tetinl.ciimquifi.^.fcd& fi ciuis fuus.ff.dc fideicoin- iijnoran.vidcrc potcftis latcpcr AleT.& lafo.inl.qui 
mifla.liix-rtatibus^^l.in l.quiaam clogio.in fine glof. i>r fc patris.Cvnde libcri.tSecundb limiubitisd.l.non 



quad.I.(undatur:puffctcnim filiusqui hzrcditatcm 
matcrnamvclaltctiusde lineamatema repudiaflctf 
repudiationc rcuocarcinfra annum,non pcr d.l.fina. 
fcd pcr Lfili j mater.fF.ad rcrtyll.dc cuius intclleftu, 
quia varia dicuntur,propterdJ.ij.C deiuris & fiSi 



magnz.C.dc iurc delibcran.& proptcrillasrcliquias 
mediantc fuintc quz durant, no obllantc abftentio- 
jie,lcx pcrmittitin rilio fuo tantu.cp pofsitabttcntio 
«emfuam reuocare: & quia rc$ dc facili rruerrtur »d 
fui n.itxiri.l.fi vnus./.paftus ncpctcret.tF. de paift.& 
hzc eft ratio d.l.fin.qur ccftat in cafu conirario, fcili 
e«t fi filius reuocarc vcllct immifsionc femcl fadam» 
119 t Et intantum eft hoc vcrum( viddicct tj» filius pof- 
fitfuamabllcnooncmfcu rcpudiationcm reuocare) 
no foliim habet hoc locumin filiorcrpcctu patcT- 
■ahirrcdit30s,fcd ctiam habct locum in ncpoteex fi 
Iio,& a!ioquolibct dcfccdctefuo,qui potcftetlc h^- 
res fuui tcncdoprimu locii fuitatis,aIiisproximiori- 
has fubdqihisdc mcdio.fccundum Bir.in d.l.fi.& in 
l.fi quis fuo.<.fJ'.de iutc delibcr.gIo.& Bar.in l.nonun- 



procederc in filio emacipato, quia in coceftai fuius« 
& liccthodie fublatafit ditfcrcnria cmicipationisSe 
patriz poteftatis foln quo ad fucccdcndu ab intefta- 
to,tamen vbi aliquid fijndaturin fuiutc, illud cade- 
re no potcft in filio cmicipato.Idco hodic emicipa- 
tusnotranfmittcret hzreditatc patris non aditamex 
potcntia fuit.ids.de qua trifmifsione loqutmur, ctim 
in co cdi hodie non cft fuitas,vt concludunt Do^o. 
in d.l.vcntrc.Et ita concludunt B3r.& Dodo.c6mu 
nitcr reprobata glo.ibijin d.l.fi.& Ang.in /xmanci- 
pari jnftitu.dc hzrcd.quz ab intefta.defcrun.ij.colu. 
£t umen vcrum, q> cmancipatus qui patcrna harrc-. 
ditatc rcpudi3uit,potcft infta annum rcuocarc, vt ca 
adircpcrd.l.fitij m3tcr.quz no fundaturintuitate,vt 
eriitcnet Bal.ind.l.ij.Cdeiuris & fiidiigtiora. licct 



ijoquam.fF.de collarioncbonorum.tl'lusdico,q>edam contrariu voluerintS3!ic.& Fulg. & malc lccundum 
d fuushzrcs habcat coniunctum/cu colucrccicm cx-1j6 AIcx.& Iafon.in d.l.fi.tTcrti61imitabitisd.l.locum 
traneumfibidatumihteftamcntopatris,dummodo habcrcin filti8fais,quircpudiant hzrcditatcm pa-* 
cohzres illc n6 adiacrit,antequi filius rcuocct abftc- trisvel alterius afccndcnds/eciis cft econtra, qu ia fi 
lom.z. S4 'j tfccnd 



Repe.cap.Ray nu.Gul.Benediai. 



afccn<ii:«»puti patcr tcI auus rcpudiaret hxrcJitatcm 
fili j vel ncpotisno portirt fui rcuocarc rcpudiationc 
ficti in hjrrcdi.dcfccndcntiu infra tricnniu: quia ra- 
tio dJ.ccflatifcilicrt fuitas. Ila dicit gl.in finc , quam 
fcquitur ibi Dil.in I. non iulti.C. ad Trcbcl. Sc tdcm 
Bal.in ci.l.H.poHctumcn afccndcns infra annurcuo 
carcpcf d.l.filijmacor.fccundu Bal.in d.l.ij.C.dciur. 
ij7&fadtiignora. tQuaito limiubitisd.l.finalc locum 
non hibcrcqn filiuj fuus renutialTct fuat lcgiiimjc cx 
tcrtamcnto vcl ab inicftato fibi cupetcnti,vcl fupplc- 
mcnto ciufdt : quia tunc non poiVct fua raiocarc rc- 
pudiationc,ficut nccqn rcnuntiauitqucrclx inofii- 
ciofi tcftamcti. l.fi quii Hlium. C dc inofti.teftamc. 
Na d.I.fi.de rcpuJia.harrcd.loquiturinfuoqui cft h{ 
rcs vniuerfalis patri$,non qn habct lcj^itima tth,cum 
tunc xquiparctur lcgatatio,qui rcpudiationcm Icpa- 
tL reuorc ho potcft.1. proin Jc.tF.U ccr. pcta. iu finpu- 



Ca.Cqui admitti ad bonoru poflcT. polTunt.in priiui 
pio.Qu'ain filiodu viuit adcft fuita$:in qua fundatur 
d.l.fi.quar fuius ccllat in hxrcdc,ad quc- non tranfic. 
Qupd intclligatis,ni(i filiu$dl'ctminor,& abftinutf- 
fct , & rcs non vRet integra : quia tunc ctim pofict (i 
vtllctabftcntionc rcuocarc p rclVituiionc in intcg. 
tanquim minor Facultatc pctcndi rcftitutionc in hx- 
rcdcs tranfmiit.TCT. Cum rcftitutio fii fui natura traf- 
mifsibilis^vt d.l.iion folum. ff. de in intcgrum rcftit. 
fcciis fortc cflct (i rcs rlTct inrcgra: quo cafu cu filiui 
qui abftinuit pofsic dc iurc comuni infi-a tricniumfui 
reuocarc abftcntionc, libi non copctcret rcftitutio» 
qux dicitur rcmcdium cstraordinaiiu, argu.I.in cau- 
fx. (f. dc minonbus. & fic ficultatcm abftincndi fibi 
compctentcdc iurccomuni non tranfmitterct , ni(i 
fortc in libcros fuos hxrcdcs,non in cxtrancos.videa 
tis latc per laf.in d.l.qui fe patris. Vnde rcftat coclu- 
taritcr dicit Balan d. I. fi. quc ibi fcquuntur Alcxan. i4»fio,ttj, fuus hxrcs moricndo ante hxrcditat€ agnitit 
& Iaf.Aliquitamcn tcnucruntcomrariu,Q> imo hoc campcrpctuotrafmittitad quofcunque, nifi tempus 
cafu pofsit pcrpctu6 rcnontiationcm rcuocarc, vt di- fibi iHtutu fiictit a iudice , vcl ci rcnunriaucrit. quod 
xi in ycA>OtStMhf^Uy<rum«rerttiir.vct(ui]. limitatur quilitcr intclliganir, patct cx prcdiiti*. Fortius dico 
diSa rcgula in matcria vulg. fubft. traftando primu cf ficut dtftc Jtns fuus a J hxrcditatc afccndcntis vo 
»38 eftlftum illius fubftiturionis. t Qirnto limita. d. I. catus,& fic ci fucccdcns cx fua volunutc cxpre)ra,vt 
proccdcrcinrepudiarionefub abftcnrione cxprcfta, puta,pcr cum intcftamcntoinftitutus, vcl voluntatc 
qux rcuocari pot.ft exprcifc adcundo : auttaciie, vt tacita veluri ci fucccdcs ab intelbto> hxrcdicatc non 
dift am cft.fecus tamcn cft in repudiarionc fcu abftc 145 agnita trafmitrit ad hxrcdcs t Sic ctiam ca tranfmic- 
tionc tacita cx lapfu tcporis indufta. Ni fi filius ftat rit,fi ci fucct dat contra cius yoluntatc , pcr mcdium 
pcr triginta annos & tacct , cxcluditur a iure fc imini- qucrclx ino^Viciofi tcftamcnri, tiquam cxhxrcdatiu. 
fccndi patcrnf h^rcditari fccundu communc opin.in 
l.Iicct.Cde iurc dc lib. Et plcn^ dixi s.in vcrbo,./*/»r 
tMoita^ttJla.]. Ccrtc iftauntam rcpudiarioncm non 
polfct luusreuocarc infratricnnium, fccundu Birto. 
quc ibi fcquitur laf.in l.iij.C.dc iur. & fafti igno.vbi 
rcfpondcndo nd tcx.in d.l.fi. dc rcpud. hxrc. dicit cp 
loquit in rcoudiationc cxprcfl'a:quia prima rcuocari 
no potcft,fccunda fic. Idcm tcncnt Paul. Alcxan. & 
lafon in d.l.fi.Bal.^ Paul.in d.I.fi quis fuus.flf. de iu- 
1JS> rcdclibc.tScxtolimitabirisd.l.fi.proccdircqnfuus 
hxrcs non habcretfubftitutum.Na fi fubftitutu habc 
ret,flf patcrna hxreditatc repudiarct , vcl abftincrct, 
nonpoHctabftc-ntionc rcuocarcfccundu gl.ind.I.fi. 



Quia eo tunc quercla tcfbmcnri inofHciofi ct cope- 
tcntc ad tcftamcntu fubuencndu, aiam non agnita, 
ncc aliquo modo prxparati , trifmitrit. £t (quod eft 
mirabilius,)ci trifmittit ad fuos libcros , fiuc fit fuus 
fiue non:q.a fuitas in hoc no attcditur:in c{> filius c6 
tratcftamcntu patris v<l matrisuanfmittct qucrcla 
non prxparata ad fuos libcros hxrcdcs, no ad cxtra- 
iKOSvt l.fi quis filiu.C.deinonic.tcfta.& cft cex.cla- 
rus in l.fcimus./.fin.codcm ritu.& tcnent gld. Bald. 
& Salic in l.cum mota .C.dc tranfa(ftio. Nifi qucrcla 
inchoalfct aut inchoarc vcllc dcclara ifct cori tcftib'« 
lica morce przucntus cam poftca inchoare non po- 
tucrit : quo cafu hxrcs cam inchoarc potcrit , vi I. 



quaibifcquuntur Bal.Ang.Alcx.Iafon&comunitcr pofthumus.jf.fi.cam J.fcq.ff.Jc inof.tcft». fc-cundum 
ali j do(ft.q,a pcr dationc vulgaris fubftituri fccudum i44Guido.Papi,quxft.ccxiiij.tlu in hoc cft diflvrcnti» 
comuncm opi.tollitur fuita$,vt infra ladus dicctur.& an filius fucccdat ex volunute patris cxprefTa vcl ta- 
fic crfTjt rario d.I.rcuocarionc petraittcnris.Seplimi> cita.quia hxrcditatcm tranfmittit ad quofcuquc. Scd 
limitabitisd.l.fin.nonprocedcrcinfiUcqucmpatcr quidofucccdcreinicnditcontra voluntatcm,quod 
inftinjit fub caditioc.fi volucrit.Quia cu uliscondi- Hcri non poccft nifi mcdio qucrdx inofticiofi tcfta- 
rio fufpcndat fuitatc.l.ii cum Cornclius. & l.iam du- menti,ci non trifmitrit, nili ad libcros , & nop alios 
bitari.ff.de hxrcdi.inlLfi fcmel rcpudiarct. non pof i^^haf rcdc$,nifi prout fupra dixi.tEt idcm cft in qucre- 
fct rcuocarccum eo tunc cefllt fuitas.qux faltcm in- la inofficiofx donationis , qux non prxparau non 
tcrim cft fufpcnfa.Ita clcgantcr dccidit loan.dc Imo. tranfmittitur,ni fi ad folos libcros fccundum Baljn I. 



in d.l.iam dubiutt. vbi rcprobat in hoc Angctencn- 

140 tcm cotrarium.tOftauo limitabiris d.l.fi.vt proce- 
dat, qii abftcnriofeu rcpudiatio fiiit valida : quia ia 
ca nullus crror lafti aut iuris intcnicnit.Si auicm fuus 
hxrc-s abftinucrit:dum fe putat no cflc fuum, fcd v6- 
luntarium: quia tunc ulis repudiario cft inefHcax.po 
tc ft eam ppctuo rcuocarc:vtl.isqui putat. cuml.fcq. 
iunfta gl.qui a J hoc ibi noc.Bart. ff. dc acquir. hxrc. 

141 tNono limitabiris d.l.fi.dum vult.quod filiuspofsit 
fuam abftcntionc rcuocarc vfq; adtricnniu : quiJiu 
ipfc filius viuit, no tamcn trafinitrit iftam facultatcm 
reuocandiad hxrcdos.fccundum Ang.Ioan.dc Imo. 



j.pcn.quxft.C.dc inoff.donatio.Scd facultas rcuoca- 
di donationc proptcr ingraticudinc donaurij , non 
tranfmitritur pcr donatorc in fuos vcl extrancos hx- 
rcdes,nifi in vita fuadonatorlitc inchoaucricl.finali 
C. dcrcuocand. donatio. vcl apcrt^ dcclaraucrit, 
eam reucKarc volcbat:qaod fiucrc non potuicmorte 
prxucntus,argu.d.l.po((humus./.fi.cum l.fcq. quod 
eft yetu,qn donator fcicns ingraritudine non inchc« 
uit litem.nec inchoarc vcllcdcclarauit.fccus ft ingra- 
ticudincignorabat: quia tunc indiftinftc cam trsnf- 
mittic cumnihil donatoritunc iroputari pofsit , (c« 
cundum Pan.in c. fi. dc donario. vbi pcreum, &f(.r 
quitur lafon in d.l.cum mou.v.coi.C.dc tranlaftio. 



& Ludo.in d.l.vcnrrc.ff.dc acquir. hxre.licct in ton- 

trariu faciat d.l.fi quis filiu.jf .j.eod.rit. Tamcn Alcx.145 * Qucrcla auiem qux compctcrrttranfucrfali, puti, 
& Iafoninxxj.col.tcnentopinio.Ang.inl.quifcpa- fratri contra tcftamcntum inofHciofum fui fratris» 
tris.Cvndc libe.& in d.l.fi.& idcm lafjn 1. cmicipt turpi perfona hxrcdc inilituta , iuxta 1. fratrc. C. de 

inofHciofo 
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inofiidoro teilamcco. non przparata non tranfmic- 
tcrctur,ficuc hTrcditas fratiis non adica no tranfmit- 
titur.l.quonia fororc.C.dc iurc dciib. fccudum Cyn. 
& Bald.ind.l.rcimus.j.B.nin in vno cafutputaifi pa- 
tcr habcs plures libcros rccittcAamcncum,& pupiilo 
habcci bona aducnticia, fubilicuic pupillaricer alium 
fuum filium &atrc pupilli. Nam ilto cafii ficut filius 
pubcs moricndo tranfmittcrct hxrcditatc patris non 
ai^nita ad quofi:unq; iurc fiiicatis > vc didum eft > ita 
cdam trafiriictet harrcditace fiii (racris impubcris » cut 
erac pupiilariccr fijb(licucus,non adita percandc po- 
tcntia fiiicacis. Qiiia quantuad hcK ccnfitur hxrcdi- 
tas patris.l.fird fi plurcs.jf .quos polfiim.qua ibi Bart. 
& Dod.adhocnot.ff.de vulg.& pupil.& idemBar. 
in l.i).in finc princip.codcm titu'. Et idcm clTct fi te- 
AjtorduosBlios impubcrcs fiibftituiiTt, fii!icct,v- 
num altcri vltimo moricte. Nam mortuo primo im- 
pubcrc fi poftea dcccdat fecundus non adita hxrcdi» 
tate fiii fiacris.trafinictcc ad hzrcdc fiium, fiiliceCj (i- 
bi fiibiiitucu , ncdum hzrediucc fiiam,(ed ctiam fiii 
fratris prannortuiadhucnd adita, fi.'cundu Ange. in 
d.lx]Uoniam (brorc,pcr l.qui duos. & ibi hoc ceneiic 
ide Ang.Imol.& Paul.ff.de rcbusdubiis.iv lafonin 
Lft infanti.xj.col.C.de iurc dclibcr.& Alexan. in d. 1. 
quonia fi>rore.& B3r.ind.l.quiduos.tf.dc' rcbus du- 
biis.iii.co1.& l.moribus.jf .j. in finc.dc vulg. & pupil. 
quc ibi comunitcr firquuntur alij Dodo.& Angc.ia 
/.j.inft.dc pui-^iliari fiiSllicutionc.& vidillis s.in ver- 
bo , S* «hf^ Ubcru martraur. ij. in materia pupillaris 
rubditutionis, craCtando quartum ctfcduro ciufdc. 

lijytSimiliterdico, Q»ficut qucrcla tcftamenti inofti- 
ciofi contra tcftamentum firitris non prxp.iratanon 
tranfinittitur,vtdidumen, ficctia nontranfmittitur 
contra tclbmcncu dcfircndcntium, in quo afccndcn- 
tes fuerunt exhxrcdati. Qinaillanon tranfinittitur 
ccia ad fiios libcrosjfccundum Ang. in 1. nam & li is. 
ff.dcinoflic.tcfti.& Fulgo.in d.l.(cimus.^.fi.quanuis 

148 Cyn. & Saiicct. ibidubitant. tSan^tamenintclli- 
gatis,cj»defccdcntcs fui vcl non fui tranfmittuntquc- 
rclamcontra tcftamcntu afccndcntium non przpa- 
ratam,duobu$ concurrentibus.Pcimo, Q>dcfcendens 
exhxtcdatus non pocucric in vica fua przpararc quc- 
relameoquiafortc hircsfcripcuscam non adiuerat, 
hxrcditatcm , vtdicit tcxt.in I. Papinianus.^.ll con- 
conditioni.ff.de inoffi.tefta.Sod fi hxresfcriptus adi- 
uilfct hxrcditatcm , vcfic filius prxparalfc pocucric 
qucrelam contra tcftamentum patris , & non frcit 
ncc prxpirare vcllc dcclarauit:tunc eam non przpa- 
ratanon tianfmittet nunc,ficut nec olim. Nam cum 
d.t. fiquisfiiium. pcrmictcnsqucrclx non pr paiat.T 
tranfmiffionc, non dcbct cxccndi vlcra cafum in ca 
cxprc(fum: ica dicit Sali.in ij.oppofitione ind.l. (um 
mota.C. dc tranfaftio. Sccundb intcliii;atis, qucicli 
nonprxparata tranfmitti ad libcros, prouifo, cj> fint 
hzredcscxhxrcdatimorictis & tranfmittcntls , cum 
cx eius pcrfona tanciim vcnire pofiint , vt notatur in 
d.l.qui fcpatris.C.vndclibcri. & in l.fi quisfiliu. ff. 
deacquir. hxred. Si autcmliberi no cfTcnthxrcdcs, 
tunc fxlius cxKxrcdatus ad cos non trafmittcrci quc- 
rcla non prxparatam,fccundri Paul. de Caftr. in d.I. 

jj^j)fiquisfiiiu.quemibifequicur lafon. tPlusdico,Q» 
dcfccndens fuus non folum tranfmittitad fuos libc- 
ros hxreditatcafcendentiscontra cius voluntatc de- 
htampcrmcdiumquerclxinofHciofi tcftamcti,vtdi 
ftu cft , fcd ctia tranfmirit hxrcditatc ptxtcr volun- 
tatcmafcendcntisdelanm permcdium iuris dicendi 
teftamctumnullum , fi in tcftameto afcciidcntis fuc- 
Tom. X. 



rit prxtcritus. Quo cafu ius fi.*u facultatc dicendi te- 
ftamencii nullu tranfmitttt ad folos libcros , vt l.j. C. 
dehisqui antc apcrtas tabulas. ficutbcncficiociuA 
dcm legis trafmittit ad folos libcros ius cotra ubuli* 
di .de iurcprxcoriojfccundum Bal.in l.filio prxteri- 
to.(f.deiniuft.rup.& irri.fa.cefta. fccundum (^uod ibi 
refert Imol.& Alex.in d.l.emacipat.i. & plcnc dicam 
in fcqaenti membro. £t iu cj> od foloslibcros tranf^ 
mittatiusdiccndi tcftamcntum nullum , dccidit la- 
fon in d.l.ciim mota.Cdc tranfad. & I. emancipata* 
C.quiadmitti.& in l.fi infanri. Cdciurcddibcr. vu 
col. &plcncper cum in repecitione. l.fi arrogator. 
vij.colum.tf.dcadoptio.licctBaI. fingularita in lo- 
co peregrino fcilicct in c. fcifcitatus. pcnulcima. col^ 
dcrefcripus. tenucrit iusdiccndi teftamcntum nul- 
lum duranstriginta annis,ficut ius immifccndi , pof- 
fc tranfmitti non agnitam ad quofcunquc Itxredes, 
ex p' tenria fuiuris. £t in hanc opinionem fonaot 
verba Bat.in d.l.fitioprxterito. in fine. quicquidibi 
rcfcrat ImoI.& Bal.fcd non eft vcrum fccundum la- 
fo.vbi fupri. tum quia iure non probatur, tum ctiam 
quiatranfmiHioquz fitper filium cx potenria fuiu- 
tis proccdit quado patcr eft mortuus ab intcftatojvcl 
cxteftamcnto, filiohxrc^cinftituto. Quocafu lex 
ciuilis&cit filium fuum hxredcm & nccenarium , tc 
dcclaratBano.in d.l.fi infanri.&d.I.ventrc.Qux ra- 
rio ceifat in cafu noftro, vbi filius vcllct tranfniittcre 
contra tcfbmcntum patris,tanquam cxhercdatus,vcl 
przceritus, quia antc quam poflit patri fiicccdcrc,o- 
portct tcilamcntH querdx vcl dicat nullum, quod 
'50 cft not. t Vnum finaljtcr menti tcnebiris, quod fi- 
cut liberi in potcftatc conftituri hxrcditatcm afccn- 
dcntium non agnitii moriendotranfmittuntad quoT 
cunquc,fic ctiam cam tranfmittet cpifcopus aut mo- 
n3chus,licct in poteftate afccdctis no fit. Quia ciim 
in hoc cafu eoru interfit non e(fc a potcftace libcra- 
to$,vt fcilicct hxrcditatc trafmittat,rcrinct iura fuita- 
tis,fccudumBar.& Bald. in l.itemin poceftatc &1. 
'5' nepotcs. ff. dchisqui funt fui vcl alicni iuris. tSc- 
cunda fpecicsrranfminionis cft, qux fic non rarione 
fuiutis,fcdfolumrationefanguinis, bencficiol. vni- 
cz.C.de his antc apertas tabulas hzredicatcm traf- 
mittut. Nam fi moriatur aliquis defccndcns hxres 
afccdcnrisquifquis fit,& fic no fuus hzrcditatc afccr 
dcntis non adita ncc repudiau , illam tranfmittit ad 
quofcuquc dcfccdentes,vc plcnc dcclarac Bar.in d.l. 
vcntre.penuIc<.colum.verfi.quintus cafus.ff.de acqui. 
«5* hxred. tNam fiue illa moricns fciuerit hzrrditatcm 
fibi dfc delatam,fiue ignoraucrit , fcmper eam ixia£- 
mittic. Echxc fpccicscranfmiffionisfo habct cu prz- 
ccdcti tanquam exccdcns & exccftum,quia cranfmif- 
fiocx pocctia fuitatisfit adquofcunquccriamextra- 
neos bxredes,vt fupra didum eft.Scd ifta qux fit bc- 
ncficio d.l.vnicx. fit foliim ad liberoa dcfccndcntc», 
& noad cxtraneos hzrcde<.& vice verfa,hzc fccun- 
da fpccics cxccdit prima in alio-.quia illa no habet io 
cum.nifitn hzrcditacepacris filium inpoteftatc ha- 
bcnris : fed ifta lcxum habet gencralitcria hzrediu- 
cc cuiufcu(]ueafccndenris,dcfccndcnte, puta,emanci 
patu aut alias in poccftacc non habencis:& cufcqucn- 
tcr etia iocu habet in hzreditatc matris & lincz ma- 
temz.Coueniunttame in vno: quia ficut prima fpe- 
cies non habct in afccndcnribus , qn ordineturbato 
fucccdunt dcfccndencibus , ciim no funt in poteftate 
defcendenciu, & ficcclfac fuicas, nec etia locii habct 
in collateralibus.l. quoniam. C.dciure dclib.Sic cdi 
dJ.vnica.banc fccundam fpcciem induces:Iocum no 
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hibrt m afccndcnbas vd colhtcralibus , quaao fuc 
Ccaunc«tdumcnto,vlM t.lbri pollunt,vcl ab.ntc- 
ftatoipfis dcfccnacntibus.fccundu Bar ind.l. vnica. 
vbi rcprobatclof.qux ibi cotrariu v<.lcb«. tdc tcnct 
Bil.quod locu non habcat in l.ij.Cad Orf.t.a«um.& 
in l.cum antiquioribus.de iurcdclibc.Alcx. & lalon 
in l.fi inf;inti.co.tit.& cR communis opmio, bcctin 
hKtranfmifsione non curctur patria potcftas, ficut 
attenditur in prima.Et fic fuitas n6 cft caufa opcradi 
ifta fccundi trafmifsioncm.fcd foU qualiias faneui- 
nis iUam opvntur.ldco communitcr tcnctur, 9. h«c 
trafmifsio qux fit fo!um raiionc fanpuinis, quam (o- 
lam prxtorconfidcr«t,t)6 curado dc patr» pocclU- 
TCctia locu haba in fucccfsionibus prxtonis, fccun- 
dum Dodto.communitcr.vtrcfiiunt Alcx.& lalon 
ind.l.cmancipata.C.quiadmitti.cum cadcm fii ra- 
1« tioinvtraqacfucccfsionc. tPrxtcrca,quiavidcmus 
diftam l. vnicam. locum habcrc in hircduatf .cuius 



tcmpusinduku a lcgc ciuiliad adcundum h?r^diutc 
cft eiufdem natura: , ficut annus indultns a prztorc, 
quinonvariaturinaliquocapiic. Similitcr hliu» vcl 
aliusquiabintcftato fucccdcrc poiictinllitutus p« 
patrc,fi infra triginta annos no adiuit cx tcftamcto» 
potcritinfiaaliostriginta adtrcab intcftato cx capi- 
te vndc libcri,fccuntium BaL.bi, quc fcquitur PauluJ 
in I.quandiu.ff.dc3cquir.hirc.l»ij. Etadhuc tlaplu 
illis tri^inta .inni$,&: fic fcxacima»quamuisht cxcla- 
fusicapitc vndclibcri,3dl.uc irfmliostriginu an- 
nos vcnirc potcft cx fcqucnti ca,)itc. £t ii^ rcfcrt ibi 
confultu fuirtb pcr Bar. volcntc hlia, qux hTrcdiiaic 
mairis adirc potcrai cx capirc libcroru, cxclufistraf- 
ucrfalibus.poflc infia alios xxx.3niios candcm hxrc- 
ditatcm adireex gcmTall capitclcptimorum. Qui» 
quod difiu cft in filiisquoad patctnihxredit3tc,lo 
cu habct ciia in fucicfsionc matcrna,tu raiio diftin- 
aionis l.j.j^ .fcd vidc'di'i.ff.dc fucccfiio.cdi.vbi pr?di. 
da dccifio fijndatur,locu habcat tiii iiJ filio aut fili* 
matri fucccdcrc voL nti, vt vcnirc pof»it cx plunbui 



appcll.itionc vcnit bonorum polUfsio in l.h.titu.lu 

pra allcgato.Ad hoc ficit , «^"/-X^omcr c^^^^^^^^ k6 «Tiiibu^yciupd^ft vcru fccundu.n Alcx.ibi inad. 
cx.pcr quam fit h rc tranfm io,cft proptcr^^^^^^^^ 

ftioncm fangumi$:qux quiacm rauo tii-"'"»- ^ ^ 

bononim podcfMo.Nam quamuis prxtor non 

tlc fuitnc,tjmcfcmpcr curat dc coiunttionc I: 



cx.pcr 

aioncm fangumi$:qux q 

r>. _. . . u fufft 

w ,u.c :.cc,.-.... • iper curat ac coiuncvic.,.c fangui- 
nis,rationccuiusfithx< fccunda trarmifsio:& lic lo- 
154 cum h.ibct in fucccfsionc prxtona. + Scd quia capi- 
tafucccdcndidc iurc prxtorio abintcftoiofunttiia. 
prim6,pcrbonoru po(fcfsionc vndc iibcn: quo capi 
tc fucccdut libcri psrcntibus infta annum:& ccoiitr» 
fucccduntparcntcs fuislibciis primonctibus in mti 
nitum. Sccundocapitcfucccduntpcr vndc lcpitiroi 
bonoru roflcfsto.Quo capitc qn nulh fupcrfunt dc- 
fccndcntcs,ncc afccndcntcs,fucccdunt agnatiomncs 
pcr linca mafcuUnam tranfucrfakm vcnicntcs,& aU- 
qui cognati qui vocantur dc iurc ciuih ad hxrcdita- 
tc,qualis cft matcr in fucccfsionc fili j,& ccontra.b,. 
^ .fi.rf.vndc lcgitimi.Tertio capitc fucceditur pcr bo 
oori-rpoircfsionc.vndc co^nati, qui cum no vt nMnt 
pcr linram mafculinam,fubccdcrc no poiluntpcr lc 
icm ciuiU m xij.tabulirum.vocatur dc lurc prxtorio 
ad fucccfsione dcficictibus Huobus pnmiscap.t.bus. 
vt plcnc vidiftis in vcrbo, etvxtrt nommcMtUfm. 
in prmcip. <^r filius rcfpcCtu patris habct diiJas trc$ 



dc gradu primo libcroium, CjUi adircpoirct. Qiionu 
fi aliquisfupcrclict, iilia illa non taccrct iralitum ad 
gradu lcgiiimoru:fcd illc altcr in gradulibcroru cxi- 
licns fucccdcrct omnino cxdudcns caput lcgitimo- 
rum.fccudum Bir.& Doa.iii l.j.C.qn no pctc. par- 
tcs.& ita cum Bald.tcncnt Ang.& Pau.dc Caft.in d* 
|.licct.Rapha.Cuma.Paul.& Alcxaan i.quandiu.la j. 
ff.dcacqui.hxrcdit.vbi dicit Alcx.biiita confuluiflc, 
prout rcucra confuluit in ij.paitcjconlil.lxxxix.inci- 
picn.Vifo pnnSo & inftrumcntis.i j.& ii j.col. & con 
iihofcq.&fcquiturlafon inl.fi cmancipata.in finc. 
Cdc iurts & faai igno.Et hxc clare vobis tradidi in 
\cih.Etvxoremmmt ^dtlAfia. in iiij.prxfuppofito, 
in fine.licctSali.coi.trarium volucrit & malc.fccun- 
duincos.Et fic tacitarcnuntiatio hxrcditatisquxcx 
l.-pfu tcporis prxfcriptionc inducitur , non trahitur 
nifi ad piimucaput:quodfctusciVctincxpicffa rcpu 
diationc.ctiam fimplicitit fiida:quia traliituradocs 
gradus furccdcndi,& ad caiifam inti ftaii, pcr glo.lin 
eularem in l.j.jl.fcd vidcnduro.ff.de fucccf.cdi.quam 
fiquitur Paulus in d.l.quadiu.& hxc difta funt iioti- 



deluis& lcgitimti.i'ra:ccn.*viivwt.""--'-"-. 
bct agnatiis fit cognatu$,& non ccoiitra,vt l.intcr co 
gnatos.ft-.vndccognati. iJco ciim hhus habcattrcs 
qualitatcstrium capitu prxtoris,vcnire potcit « tu- 
Jlici c«pitc:ita q, fi ftarct pcr annu.cp no apnoiccrct 
{.atcrna hircditatc pctcndo bonorum pof.vndc libc 
hcri,& fic excrudcreiur a primo capitc:tamc n vcnirc 
polfct pcr fctundu caput.fcilicct, vndc lcgitimi intra 
Ilium annu.Et dcmum ipfo cxclufo a fccundo capi- 
tc pcr Lipfum anni adhuc vcnirc poflet cx tcrtio capi^ 
tcpcrbonorupolllfsionc,vndccognat, infra ahum 
annum:vtcIarediciticx.inl.pcnul.i(.hlius.tfqu.sor 
doinbonorum pof.fcructur. Ei fcmpcr trcftabiiur, 
Tt filiu$,vt intcgru annum habcatcx quocunq; capi- 
tc vcniat,licct agnntis aut cognatis no dctur niii ccn 
tu dics.I.ij.C.qui admitti a J bonorum pol. pollurit. 
t Plus dccidit Baldus, & finguhriaimc in l.licct. in 
" iiij.quxft.C.dc iurc delibcr. tj. fi filius ftarct non adi 
re pcrtrigintaannosdciurcciuili patcrnam hxrec^i- 

tatcm-& fic cfl^t rxclufus a primo capitrjcihcct, li- 
bcrorum,tncx fecundo capitc tanqua lcgitimusvc- 
nircpolTct infra aUos triginu annos intcgro*. Quia 



iia,vcl matcrna,dc iurcprxtoiio fibicopctctcctiam 
tam tranfmittant quo ad omnia tria capita : vi iicut 
ipic viucns potcft cam fucccfsiuc adirc.ita ctiam pof 
iint fui libcii hxrcdcsjsttcto tp nutcria cft fauorabi- 
li$.& lafoninlcaura d.I.cmancipata.C.qui admitti 
ad bonorum pof.poiiunt.pcnulti.col.in fine. vidctur 
diccrc g> non:quia tcXtus in d.l.vnica. loquiturpro- 
pric in fucccfsionc cx tcftamcnto , vbi non cidit ifta 
multiplicnio capitum.Tamc fin.ilitcr rcliqutt indc- 
cifum,cogit3ndotjiglof.ind.l.vnica.camcxicdit ad 
fucccfsionc abint.-ftatotin qua difta capitum multi- 
plicatio cohdcratur. E^o rcperio cundcm lafonc in 
prxludiis d.l.emancipata.in hnc,clate diccntc.g, ius 
fucccdendi deiurc prxtoriotranfmittiturpcr filium 
aut filian» virtutccU.vnitx.ad libcros quo ad omnia 
triacapifa,ciuibusillc inquc fucccfsio tranfraitiitur, 
vii fucccfsiuc potcrit.ficut poflct filius vcl filia tranf- 
mittens fi viucrct.Prouifo tamcn, cj, filius cuifucccC 
fio compctcbatjdcccflcrit antcquani ciVct a primoci 
pitCiCcihcct libcrorum cxclufus,& fic antc annutn.St 
vcrb dcccdcfctpoft annu,& fic cxclufusi primo c*- 

pitc. 
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pitc>nu1Iu capnttranfmittcrct. Non primu, quia co 
crat iam filius trafmittcns rxclufus : ncc alia aao ca- 
pita.& ic hoc dicit cfTc tcx. fingularcm in d.l. cmafi- 
cipata.fccundum fuum intcllcdui qucm nouitcr dit 
zd illii tcxt. vitra omnes Dodor. Ex quibus vidcrc- 
tur.tp idctn cfTetin fuis, vt fucccflioncm tranfmittaf 
de iurc pr^torio quo ad omnia capita ad quofcunquc 
lixredcs cx potcntia fuitatis,fi opinio Iau>. vcra cxi- 
{lat,Q> filius facultatc agnofccdi bonoru ponef.traf 
mittat , qua fuperius rctuli in prima fpccic tranfmif- 
fionis. Scquiturctia cjjfiliusfiucfuus, (iuc cmanctpa 
tus fucccflionc patcrni«,vcl matcrnam,moricndo in- 
fra triginta 3nnostranfmittat,fcilicet, fuusex potcn- 
tia fuitatisad quofcuq; hircdcs, ncduquoad primu 
caput libcroru , quinimoctia quoad fccudum caput 
Irgitinnoru.Etidc in no fuis,vtbeneficio d.l. vnicae, 
illa duocapita tralmittant ad folos libcros, ita t}> h.T- 
rcdcs quicunquc in fuisvcl foli iihcri in non fuisnd 
quos faf^acfltrafmiffio, fi excludantur pcrlaprum 
triginta annoru,c]> no adicrint dc iurc ciuili, ccfcbu- 
tnr foliim cxclun a primo capitc, fciiicct.liberonim, 
& potcrunt inlT.i alios triginta annos <icut polfi t fi- 
lius vcl filia trjfmittcns,fi viueret,hrredit3tcm adire 
infra quadraginta annos, fi-cundum Bal. in d.l.licct. 
158 tPoflremo, intelli<:.itisfane verum quoJ diiflu cTi, 
'vid: licet,rptranfmifiio,qu< fit bcncHciod. I.vnicr, 
habct criam locu in prartoriis fuccefiionibus faiiora- 
hilibu$:fccus autc dfc-t in ea qux non c)t fauorabilis, 
pata,in bonorii poflcriione.cotra tabulas: qui com- 
perit filio emacipato prxtcrito in tcllamcnto patris: 
quia illa no rrafmitritur bcncficio d. I. vnicar fccim- 
dij fial.& Fulcr.in d.l.cmancipata, contr.i tamcn hoc 
facit quoddeciditidem Bal.int.filio prxtcrito. Hr. de 
iniudo rupto & irri. tcOa.qucm ibi rrfcrt & fcquitur 
Io.de Imo.inpcnul.charta,vbi voluit rpbcncficium 
dicendi teftamcntum patris nullum tranfmiaiturbc- 
ncficiod.l.vnicar.ficutiusdiccndi nullum tranfmitti- 
tur non agnitii ex potcnua fuitatis faltcm ad libcros 
▼tftipr^ di<^u fiiit in prima fpecic tranfmiOionis , in 
fine.fcd Alex. in d.I. cmancipat.i. concordat opinio- 
ncs diccns , <j» quando prartcritionc filij emacipari in 
teftamcnto patris vel filij in tcftamento matris tcfta- 
mentum cft ipfo iurc nullum.vt puta,quia filius cma- 
cipatus fine caufi cxprcflionc vcl in tcftamcnto ma- 
tri$,ftnecauf«cxprcfiioncfijitpr5tcritus,vtl fuitcx- 
hzrcjatusapatrevelmatrc finc cauff cxprcfiione, 
iuxtr ,illud.& .fui autc. h«c obfcruata in Auth. vt 
ctim dc appcllatio.cotjnof & in Authen.no licct. C. 
dcltbcris pr*tcriris,& plcnc Bar.in l.j. ff.L't)d.& J.l. 
filio prartcrito.& Angc.in .fi-.inftitut. dc cxharrcd.i- 
tio. liltcrorii. Tunc ius diccndi tirftamenturn ntilJum 
tranfmittttur bcncficio d. I.vnicse. quiahoc cafu api- 
tur porios dc tranfmittcndo iusadcundi fucccfiionc 
ab intcftnto , & pctcdi hircditaf.-m allcganrlo tcfta- 
mentiinultii : quamJctranfmittcndoiusimpugnan- 
di tcftimcntum,fcu rumpendi. Et ita loquitur opin. 
Bat.in d.l.filio prctcTito,pcridquod not.pIo. in vcr- 
bo, Lihcros. ind.l. vnica. volcnsdifpofitioncm d.l. 
quo ad tranfmifiionem ficdam lt>cum haberc, etiam 
in fucccfiionibus abintcftato,fcd in cafibus vbi tcfta 
mctum patris, vcl matris,no circtipfoiurcnullum, 
puta. quadofilius cmancipatushodicclTct pr^tcri- 
tus cum ciufg cxprcfiioncidcm fi fitius a matre, quo 
cafu tcftamctum ipfo iurc tcnct , & ncccflc cft ipfum 
contratabutarcjtunc proccdit opin.Bal.in d.I.cman- 
cipata.vt«T6 tranfmitutur. Qiiia bonorum poflt-fiio 
coatratabalas cum fit odiofa,dilatari non dcbct,fcd 
Tom. z. 



ptKius coarrari. Ciim publicc int rGt tcftamenta va- 
lcrc, & fuum foniri cftirfiii.l. vcl nrgarc. ff. qucmad- 
modumti-ftamcnta apcrian. facitl. fi pars iudican- 
rium.ff.de inof.tefta.Ncc obftat g> qucrela trftamtn- 
ti inofticiofi tranfmittirurnon przparatt : quia illutl 
cft verum non bencficiod.l.vnicx.fcd bcncfiiio I. Ct 
quisfiliu.C.deinofric.tefta. quzcum fitodiofa tcfta 
mcntum refcindcns , & iusrcfcindendi non agnitum 
tranfmittensviaquerclz contra rcgulasiuris comu-' 
nis,non cft trahenda ad alium cafum , fcilicet bono- 
ru poflcflio.contra tabulai, arpumcnto l.qnod ver6, 
ft'.ac lcqibus.facit l.ij. iunfta cl- C.dc pacribus qui fi- 
lios dii\raxcrunt.& I.ciimquidam.ff. dc lib.& pofth. 
hxc ille in d.l.cmacipata.Iaf. vcrtiibi tcnctindiftin- 
^c,if fiucteftamcntu patris, fiuematris (it ipfoiure 
nullum,fiuecontratabulandu,nunquam ius cotrau- 
bulandi .lut nullum diccndi , non prxparatum non 
tranfmittiturctiaad libcrosbcncficiod.I. vnicx.pri- 
mo , quia verba d.I.non conueniunt. & rario vidcmr 
rcfiragari.Nam vcrba no coucniunt, nec boc parian- 
tur,vtd.l.loquitur.qi'i tranfmittcnscrat fcriptus in tc» 
ftamcto hxres.fcd in cafu noftro przfupponimus,g» 
fiicrit prancritus. Prxterca ratioquare in d.l.fit tranl- 
miflio , eft propter auitum dcfidcrium quod habcnt 
inftituti hxr(-dcs,& non prxtcriti,quiporiusveniant 
contra dcfiderium teftatoris patris, vcl matris , fub- 
iungcns,qu6d qui fuccedit de iure prztorio cdtra tc- 
ftamcntii no dicitur habcrc voluntaccmdcfundi,per 
tex.in l.fed & cum patrono./.j.fF.debonorii poff.te- 
nct Bar.in l.j.f .vcl maxime.fT.dc collario.bonorum< 
& Bal.in rubrca.C.qui admitti ad bonorii poflcffio. 
poflimtin vttima quxftionc.Ncc obftat fcciidum cu 
fiindamentum AlexLdum diccbat,r|>iu$dicendite-* 
ftamcntum nullum rcducit nosad ius fucccdendi ab 
intcftato inctfc-Su, quod iustranfmitricur pcr d. I. 
vnicam. ficut ius cx tcftamcnto , fecundum gloft ibi 
Quia ctiam bonorum polfcfiio cotra tabulas rcducit 
nos in crfcftu ad ius fucccdcndi ab inteftato contra- 
tabulatotefbmcto. & ficoportctdicerc,c}> vnum fic 
tranfmifiibileficut alteru , vcl cpneutriitranfmitta- 
tur.Et ita antc lafonc tenucrat Eranc.Arct.in l.j.^ .j. 
penul.col.fF.de vulg. & pupil. mihi autc vidctur opi-^ 
nioncmdomini Alexa. aliarum concordariuamdfe 
vcriorcm,attcnto & c6ndcrato,r}> difpofirio d.l. vni- 
cz. fecundum gl.ibi comuniterapprobatam, locum 
habctin fucccflionibus ab inteftato tranfmittcndis. 
Ecquoricsteftamcntumrft nullum ipfoiure, prima 
facic & rcda via immediatc peti poteft hzreditasde 
findi tanquam ab intcftato , ac fi nullum fi-ciflct tc-« 
ftamcntum. Qoia tcftamcntum qnod ipfo iure nul- 
lum eft,n6 przftat impedimcntum,quando finc alio 
mediohzrcditasab intcftato petatur. pcr rcgulam* 
Non przftat de rcgu.iur.lib.v j. Nam licet teftamen- 
tum nullu quandofitius ftnsncipatus eflct prztcri- 
tus finc caulz cxpreffione cotracabulari poQlc : hoc 
cft VI Tum, cocratabulari potcft facienJo fimptict- 
tcr ipfum dcctarari nullii: fcd non rrquiriturcontra-' 
tabulatio ad ipfum rumpcndu,citm dc fcipfoftt nul- 
tum,fecundum Atcxan.in l.pofthumu$.n(xo1.in fin. 
vcrficu.Nunc eft vidcndum.Cdc bonor.poflcfcon» 
tra tabulas. & fic opus non remeJio rcfcifiuo , fi d 
f eda via poteft hzreditas pcri ab inteftato:& Ci exci- 
piatur dctcftamcntt>,rcplicabitur denullitatc tpfius. 
Scd quado tcftamcntii tcna ipfo iurcquantucunque 
cotratabulari pofiit,non ootcA pcti immcdiatc reda 
via, & primafacie, hzreditas ab intcfbto : quinimo 
opus eft , ^ tcftamctum prius rumpatur pcr couata- 
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bolif.^uo 1 cftrcmcdiu rcfcindcnstcftnmentutquod 
no tnnrm"tt-tur tanquam odiofum , pir ratiom $ fu- 
periin doHuda» : iimcto quia h trctlitas non dcbttur 
prrtcrito, fcd hzrcdi inftitutoin tcftamcnto , doncc 
tcftamctum fit ruptum.Or cum in d.l. vnica.no aga- 
wr nift dc hxrcdititc irinfmittcnda cx tclhmcnto 
Tcl ah intcftato,& ncntra copctcrct filio picrito, do- 
ncc rccifo tcftamcnto: fcquitur *f pcrd. I. nuUa flcri 



libcrandi. Quia illud tcnipns impctratam non cft 
iranfmifijbilcjnccprodcft hxrcdibus.fccundum Ra- 
pha.Fulg.& Alcx.-n d.i.li.O .li.pcr g1o.ibt,fupcr ycr- 
bo,Minim^.& lafon in d.l.cum antiqnioribus.pcr il 
lumtcx.ibi,itatamcn, vt vnius.nnnifpatriscade trif- 
mifho fuit conclufa. iuncto tcxt.prxccdcnti vbi Im- 
pcratar loquitur , quando nouum fpatiumcrat impc- 
tratum:& iti tcncatis,licct Bal.ibi tcncatcontrarium. 



potcft trm Vniflio. ncc vidcturobftarc motiuum la- i6j ttt cft aducrtcndum, quia ilh tranfmifiio cft lon 



fonis dicctis, «j» bonorum poflcftio cotra ubulas rc- 
ducit nos ad caufam intcftati.Quia hoc cft vcru nic- 
diitc ipfo rcm-.dio bonoril pofldiio. quod cft rcme- 
diumrcfcindcns.inquonodicitur agi dc caufisfuc- 
ccfiionts intcftati,fcd foliim dc rumpcndo tcftamcn- 
tum, & doncc illo rupto , pcti non potcft immcdiatc 
harrcdius ab intcftato,ficutqn tcftamcntum cft nul- 
lum ipfo iurc,aliquo non indigcns rcmcdio refcifiuo 
c&m cotuc pcti ponitharrcditisintcftati,ac li dcfun- 
6tus finc tcltamcnto dcccflllVct^quo ad h^rcdis infti- 

jjp tutioncm. t Tcrtia fpccics tranfmiffionis cft , qux 
fttbcncBcio l.cum antiqutorlbus.C.de iurc dclibc.& 
locumhabet,quidoaliquis fcicns h.Trcditaicm alicu- 
ius fibi di.-latam dfc , & infra annu Itbi datum i iure 
ad dclihcrandum an adirc vi.lit vcl non , moritur : & 
fic pcd Jte ajhuc dcliberationc ml adita,ncquc rcpu- 
diatahxrcditatf, tranfinittitillud ius ddibcrandi ad 
quofcunq; hjredesetil cxtrancos,infri illum annum 
tMtum : non cp tranfmittat hjrrcditatcm qu.T adhuc 
fua no crat , ficut tranfmittcrct in fupradiSis duabus 
fpecicbusirafmifftonis, fcd foliim tr.inrmittit ius dc- 
libcrandi & potoftatem adcundi hartcditittm, vtd.l. 
cum antiquioribu$.& dccljrat Bjr. ibi. & d.l. vcntrc. 
vlti.col.vcrfi.Scptimuscafuscft.Et habct locum hxc 
tranfmifuo non folum in fucccdcntibus dc iurc ciui- 
Ii,fcd ctii in fucccdcntibus dc iurc prxtorio,vt com- 
rounitcrtcnctur.& ibi Alcxj. & lafon in d.l.cu anti- 

l6o quioribus. t £t non folum procedit hxc tranfmif- 
fio in h ^rcde dircdo iurc dirccco fucccdctc,ctiam via 
fubftitutionis.prout dc vulgari cft cafusin I. cohxrc- 
di.& dcpupillariinl.patcrramiliasprimis tabulis.& 



gc plcnior & vtilior quo ad quid,quam fi nt dux pr^ 
cedcntcs. Nam ifta tranfminio non foliim habct lo- 
cum in hxrcditatc p.atris , vt prima : & in fucccflionc 
cuiufcunque afcendcntis.prout fecud.i:im6 habet lc- 
cum pcncraliflimc inquacuqucfucccflionc cuiufcun 
quc altcrius ctia pcnttus cxtranci , & ta ab inteftato, 
quam cx teftamcnto. Etcx hoc rcfultat aliavtilitas 
quia ad hoc vt corapctant dux prxcedcntes, oportet 
probarc,aut hxrcdcm dcfiinAum hxreditatcm tranr- 
tnittcntc cflc filiu in potcftjtc : vcl talcm, qui primu 
locumfuitatistcncr.vttn prima: aut fiiifle cx dcfcen- 
dcntibuscmacipatis , aut primu locii fuitatis non te- 
ncntibus illius dc cuius hf rcdiute agit,vt in fccunda. 
Hic vcro , fcilicct» in hic tcrtia fpccic , non cft ncccf 
fc probarc dc hoc:fcd foliim, 9>hxrcsdc(undu$hx- 
rcditatcm tranfmittcns dcccfl"trit fcicns hzrcdintem 
crt^: fibi delatam infra annum dclibcrandi , vt dcda- 
rat Bal.in d.l.cum antiquioribus.).co1.Ex quo fcqui- 
tur,tj>tran(Vniflioqux litbcnrrtiio huiusl. hal>etlo- 
cum,n6 foliim in t xtranci*,fi. d ctiam in liliis. Et po- 
fito, 9» fili j tranfmittcrc polTint hxrcdit.itcm patris 
nonadita cx potcntia fuitati*,t-!mcn vtilc cft , q; pon. 
fint ctiamtrifmittcrc iusddibcrandibcncficio d.L 
cum antiquioribus. £t vtilitas eft,quim fupra dixi: 
quia intranfmittcndobcncficio d.l.cum antiquiori- 
bus no cft ncccflc probarc cum cflc filium,vd in po. 
tcftatc, quod cft difficilc.l.Lucius.ff.de condit.& dc- 
monftra.& pK nc dixi fupracodcm,in vctb. £tvx*- 
rtm rimint y1d*U/Um.c\iyx prohitto tcc\aitii intranf 
miflioncex potentia fuitatis.£t hxc vtilifsquamdi- 
xi , proccdit conditotcftamento : quia ab intefbto 



vtrobiquc Bir.& Dofto.ff.dc vult;ari& pupillari.fcd no admittercf, nifi probarct fc filium, vcl aliaspro- 
ctii in tidcicommifl*ario vniuerfali,cui pcr fidcicom- jtf^ ximiorem,cut dc iure hxrcditasdcbeatur. t Sod in 



jniHumhxrcditasertreftitucnda.Quiafi dic fidcico 
raifli ccdcnte moriatur infra annum delibcrandi , iiis 
illud dclib crandi tranfmittit bcncficio d.l. fccunduin 
gl.in l.cum filio.fupcr vcrbo,Rctcnturam.ft".dc lcg.j. 
qucm (cquuntur ibi Bar.& Angc. & Bald. in l.filium 
qucm h.-ibcntcm.C. familix crcifcundx. & Modcrni 
i6i in d.1.ciim antiquioribus.vbi laf.in iij. col. t Plus 
dico, r|> fidcicommiflum vniucrfalc, fi cft purum vel 
purificatii, tranfmittitur ad hircdcm fidcicommiflia- 
rijantc rcftiturionem fidcicomilfi dcccdctis. I.fcd ti 
ad tcpusiunda pl.»F. ad Trebcl. vbi Alex. dicit hanc 
vffc commnnc opinioncm.Vidcaris Bar.& alios in I. 
cum filio.tf.de Icgat.j.quxdicit^qubd ctia fi moriatur 



aliistribus dux prxccdcntcs tranfmiflioncs funt vu- 
liorcs. Ptimb,quia iUxtranfmifiionesfiuntperpe- 
tubvfquc ad trit^inta annos.Scd iftatcrria non tranf- 
mittit, nifi rcfiduii illiusanniquodfupercrathxrcdi 
dcfiindoaddcliberandu. Prxtcrca vt locumhabcat 
hxc trrtia tranfiniflio , rcquiritur (j> hxrcs dcfiin^us 
fciuerit hxrcditatcm fibi clTe delatam cx tcftamcnto, 
vclabintcft.nto: ciim alias non poflct dici mortuus 
dcliberans, fi nefctret h.Trcditatc dTc delaum, vt d.l. 
cnm antiquioribus. Scd dux prxccdentcs locii habct 
fiuehxrestranfmittcs fciict hxrcdttatc fibi delatam, 
fiue non. Poftremo pcr duas primis fpccics trafmif- 
fionis,hxrcdius tranfmittitur: fi d pcr hanc tcnia fo- 



antequim hxrcs rogatus adiucrit hxrcditate, tranf-155 lumtranfmittituriusdclibcrandi.tScire tamcdcbe- 



mittithdcicomifljm fcu adionc , vttenctihi x.col 
i(Si& Lud.Rom.confil.xvij. tSanc tamcn intclligatis 
(j> ius ddibcrandt tranfmittimr ad quofcunquc hxre- 
des, non tj; hxrcdcs habcant intcgrum annum ad de- 
lihcrandum : fcd folum habct refiduum anni indulri 
alcj^e, quod rcftabat ipfi hircdi defunfto dclibcraji 
ri:ita (j> fi hxrcdcs pcrinittrrcntlabi illud rcliduum 
atmi,poftca adirc no pofl^.-nt, etia fi hxrcs dcflindus 
qui ius dcliberandi tranfmifit , impctrafllt a prindpe 
alium nouii annum, vel nouc mcnfcs iiudice, prout 
faccr ? potcrat,pcr Lfi.^ .& hzc quidcm.C.dc iurc dc- 



tis, quatuor copulntiuc rcquiruniur, vt hxc tranf- 
miffio fcu difpolitio d.I.citm antiquioribus.Iocii ha- 
beat. Primo requiritur , qubd hxrcditaa fit alicui de- 
lata , vt ibi dicit tcxt.in vabo , Dclatam. Hinc dicit 
Birto.ini. vcntrc.iij.col.fF. dcacquircnda hxreditatc. 
qubd fi moriatur aliquis proximior agnatus prxde- 
funAi prxccdcntc dubio,anvxor illiusdcfiindi fit 
prxgnans vd non , & fic an pofilt nafci pofthumus: 
illetalis apnatus non tranfmittit lixrcdiutem non 
aditam,aec ius delibcrandi beneficio didf ^ l.cum ao- 
tiquioribus. eo quiahxrcditas nondicitur fibt eife 

delata 
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ddata proptcrpcndcntiam dubij. Et ita dicii ibi cfle 
tcx.no.quc ad noc etiam not.Ripha.Cuma. ibi.in j. 

^ col. tSccundo rcquiritur, <j> illc cui dclata cft hxrc- 
ditai,fci4tcaiibi clT.- ddati , vt cxprc lscdicit ibitcx. 
in vcrbo,Sf iens.& in vcrbo,Cognitu. Quia (i icno- 
rarct.non poflctdici d( libctarcidco ad ahu tralmit- 
tcrc no pofTct itis dchbcradi,c]uod no habct. Et icico 
dicit Bar.in l.qui duos.lf.dc rcb.dub.iiij.col.circa mc 

**^7dium,tfb annusqui datur hzrcdi ad ddibcrandum 
edvttlis «b initio,ciim a tcporc fcicntixincipiat cur 
rcretpoftci cQ cotinuusvt d.Lcum antii]uioiibus.& 
pcrfcicntia harrcdis cHicit ha'rcdit4nu,& confcijucn 
ter trafmirsibile ad hzrcdcs dclibe. fi moriatur inira 
illu annu.poflvpa fcirc coepit hrrcditatc fibi dclata. 
Dcbet cnim hzrcsab intcrt.ito fucccdcns,vt iusdeli- 
bcrandi trafmittatad hzrcdcs,fcircalic|uc dcfuispa- 
rentibus & proximioribuscfre dcFundtu: cuiushzrc- 
ditas fibi pcrtinct.Et ll fortc cHct mortuus in cadc ci- 
uiutc, przfumcretur fcirc ratione confan^iniuds, 
arp.l.dc tutcla.C.de in intCjj.refti.mino.Nam cx hoc 
c6cluditur,cj> fciucrithfreditatc libi dclata cllc, cum 
ncmo przfumatur ius ignorarc.C.de Icgi.lcpcs.c6fu- 
luit tamcn Bar.cp dc hoc fiat articulus:&: ctia fuftice- 
ret ad hanctranfmifsionc tienda vehcmens opinio« 
quztantu opcratur licut ccrtitudo, cui coparatur, vt 
no.in l.li is ad que.fr.dc iure dciibc.& l.c\im quidam. 
^x}uod dicitar.lKdc acqui.hxrcdi. fccudum B ^l.in d. 
I.CU antiquioribus.vcrli. 'r>rti6qiixrtur.dc tjuoplc- 
nius dixi in vcrbo, EtfahtUi ^itdim^elhdlfatin vtm. in 
finc.Si vcro hzreditas dcfcnurextcltamcto,cft«c- 
ccflc,cj> fciat defunftu cfll- ti-ftatori:,& fc hjcrcdc in- 
ftitutu: quia ci qui ipnorat vircs tcftameti non poteft 
«lici cftc hzrcditas dclaa.l.fcd & ft de fua.tf.de acqui. 

rcdi.nili ftatutum aut confuctudo patrii eam traf- 
miitipolTcdiccrcttquiatuncnon dtlata tranfmittc- 
retur,vt fcntit Bar.in tertio mcmbro,quc ad hoc p6> 
dcrauii ibi lo.dc Imo.& fequitur Alcx. in l.is potcft. 
ft'.dc acqut.hjrcdit.Vidcatis Bart.in difta l.quiduos. 
iiij.col.tT.de rcbu$dubii$.Et fufticit.cjjiftc primushj- 
resin vitafuafciucrat h^rcditatc libi dclata : quia co 
tjjfemcl fciuit, illud iusdclibcranJi cftcffcftu hzrc- 
<litariu,ita (]> tranfmittitur ad hzrcdcs etiam ii^nora- 
tcsilludius dcliberandi cupctcrc. I. itcm videndum. 
in fi.ff.de peti.hzre.Vndc illius primi hzrcdis dcfbn- 
6t\ in&a annu hzrcditas cil illo iurc dcliberadi tranf- 
mittitur,& durat durantc anno,quauii; hzrcdcs ijjno- 
rcnt illud ius ei$ competcrc : prouifo tamcn,cj; fciant 
Fzrcditatc propria hzrcdis dcfundi eis dcl.ita , fccu - 
dum Birt.indi<5al.quiduos. ff.dc rcbu&dubiis.iiij 
col.Et li plurium hzrcdum ad quos tranfminum cft 
iusdclibcrandijvnus rcpudict,accrcfcctalirri.l.f) fcc- 
uu$ communis ab cxtcro.ff.de acqui.hzrcdi.Subiun- 
gcns Bar.in d.l.qui dnos. v.co\.<f li plurium hzrcdu 
ad quos ius dclibcrandi fait tranfmiirum , vnus infra 
annuadicrit virtutcilliusiuris d. libcrandi propartc 
fja,aliusver6 permifit annum labi : eotunc adeunti 
accrt-fcit pars non adcunris , & habcbitlvzrcditatcm 
iranfmiiiam infolidum. Siautem adiuillctvirtutcil- 
liusiuris dclibcrandi totam illam h.Trcditatcm , tunc 
addirioillius non folum fibi prod.'ft , fed ctiam pro- 
dcrit altcri adcunri hzrcditatcm principalem h.rredi$ 
iranfmittcntis dcfundi : quo ad quam adcundam no 
crai exclufus anno,argumc.l.cogi . f .itcm M £ tianus. 
ff.ad Trcbcllianu. vbi coadio fada ab vno , prodcft 

l6i aliis,etiam inuito adcuntc vcl cogcntc. tNec obftat 
rit. C.c{uando non pctcn. partes pctcn. accrcfcaot. i 
^uiailletitulus loquitur in hzrcditatc dclata piuri- 
Tom. 2. 



bu$ principaliter : quo cafu adiuo vnius non pr odcft 
altcri tempore cxclufo, vt ibi.Scd hic vna hzrc d itas, 
fcilicct,propria hzredis tranfmittftis dcfundti dcfer» 
turprincipalitcr.Alia viro, fcilicct, liircdi tranfmiA 
fadcf.rturin confcqucnria. Vndedumtamcndurct 
tcmpus adcundi hzrcdiutem principalcm , fatf^um 
vniuscohxrcdumprodcrit altcri,vtd.^.itcm Mxtia- 

169 nu$.tSicqaercftatc)>ad tranfmittcndu iftud iusdc^ 
libcrandi, rcquiritur fcicntia hzrcdis tranlinittcntis; 
vt diSum cft. Et fi hzrcs clTct pupillus , fufticcrct 
fcictia folius h^rcdis vel folius patris, fi patrt habcat, 
vcl folius tutoris,vt uUs hxrcs hxrcditatc fcu ius dc. 
libcrandi tranfmittat benciicio didz l.cu anriquiori* 
bus.pcr tcx.cxprcl]um in l.fcd (i fcruus.^.fina. cum I. 
fcqucnri.ff dc (iibuto.& in l.non foliim. >.in cum.tf. 
dc libcrali caufa.Qu^xi cft verum , cji fcicnria tutoris 
fufiiciat ad tranfmittcndum hzrcditatem pupillodc- 
latam,ctiam li tutoradhuc n6 farifdcdiirn^vclinuen 
tarium nondum fccilVct:quibus cafibus dc iurc admi- 
niftrarc n6 poteft.l.tutar qui rcpcrtorium.in princ.ff. 
de admi. tuto. tamen eius fcicnria fufticcrct fccundu 
Bar.& Bal.in l.(i.C.de tuto.& cura.qui no farifde.& 
iclcm Bar.in l.j.ff.de tutc.& d.l.qui duos. quc fcquunr 
turFulgo.& Alcxan.ind.l.cuni antiquioribus. & ibi 
lafonin finetctkt cum cis.Idcm concluditurdcfcic 
tia pupilli, Vt fola f ufttciat ad tianfmittcndum ius de- 
liberandi.Idem crit in fcienua prodi^i , cui boniscft 
intcrdidum,fccundum Bal.in d.l.fi tnianU.C.dciu" 
rcdclibc.Nam licetfolustutor autfoluspupillus h^ 
reditatc adiieod pofsit,vtl.potuit.C.dc iurcdclibe. 
quinimo necclfc eft, ipfc pupiilus cum cofrnfu vcl 
patris,fi patrc habcat,vci tutoris,(i patrecarct,adcat 
hzrcditatc:vcl cu authoritate iudici$,fi carcat vtroq; 
vt I. infanri. C. dc iurc dclibc. in fi.nmc n folus tutor 
potcft dclibcrarc, & tcmpus ad dclibcradum pctcrc. 
tf.dc iurc delibc.l.ait prztor. in prin.fccundum Bart. 
in d.l.qui duos.ff.dc rcbus dubiis.fid Bal. cotra in d. 
l.fi infanci.quod imo rcquiritur fcicntiapupil. Prz- 
tcrea ficut fufficit folius tutori&fcicntia , vtpupillus 
maior inl^nte hircsius dclibcraditranfmittat , vt di- 
didum eft,fic niam fufticcrct ipfius tuturis fcictia,(i 
hircs clTct infans,ncut po^fct folus tutor hxrcditatc 
adirc.l.fi infanti.allcgata.C.de iure dclib. & bonoru 
poflcfsionc pctcrc,nl. bonorum. dcbonorij poHcf- 
lionc fcciidum ubu. Et hoc vcrum cj» hcK cafu fu(H- 
datfoliustutoris fcicnriaad tranfmtttcndum hxrc- 
ditatcminfanridclaUm,fcu iu$deiibcrandi,li infant,' 
przmoriatur.Si autcm tutorqui fcicbat hxrcditatem 
intanri dclaum przdcccfsit rdido infjntchfrcdc, 
qui poftca dcccfsit fmctutorc,tuc ius dclibcrandi no 
tr.'i(mitut. Quiatcx.ind.l.cum antiquioribus. rcqui- 
rit,gj hzrcs fticns hzrcditatcm fibi ddat im dccclfc- 
rit,& fic fcicnria hzrcdis icmporc morus rcquiritur, 
vtl.indcliSis.^. Iicxtrancns.tf.de noxa1iadio.& l.fi 
Tiriu$.tf.dc mili.tcfta. ifte autc infans licct pcr tuto- 
rcm fingatur fcire viucntc tutorc , tamen co tcmpore 
quo tutordcccfsit,non pcneft finsi eum fciuiffcjcum 
in vcritateignoraret: ncc tcporc luz morri$,cum ilia 
lusquicquid vidct,ignora.l.j.'C.dcfalfa monc. Et 
fic ius dcliberadi no tTafmittit,ad cuius trafmifsionc 
requiriturfcictia ha:rcdi$,quz hicdcficit ta cx fequi 
cx pcrfonatutori$tcporcirafmifsioni$,fccudu Bart. 
in d.Lqui duo$.plu$ deciditur,Q> licct tutor pupilli h^ 
rcdis non pofsit foluc hzrcditatc pupillo dclata adi- 
re.vt diftum cft pcr didam 1. potuit. dc iutc dclibcr. 

70 t Att.-imcii hireditatc infanudclati , idcftminori 
fcpte aonis a quoconq; criaai cxtranco cx tcftamcto) 

qq V Vclt 



Repe.cap.Ray'nu.Gul.Benedi(9:L 



vcl ab Intcflato poteftfolus pater etu iiliu infantc in 
potcftitc non hibcns adirc : & (1 patrem no habcat, 
hoc pot fol' tutor.Et hoc fi quidc poteft folus pitcr, 
viuoinfantc,nominr ipfius infatis : fed co mortuo ca 
adirc p5t nominc fuo proprio,t3nqui a J ipfum traf- 
mirtam.prouthodiecftcafus clreisind.l.li infanti. 
C.deiurc ddibe. Narehodieinfanshxrediute non 
•ditd (ibi delata ad partc fuu trafmittit, vt ibi. Et idc 
ft non habcrct patrc,fcd auum patcrnnm: quia ad cu 
tranfmittcrctur h^rcdius infiii mortuo dclau, ficui 
tranfmittcrctur ad patre fi viucrct : prouifoumcn 9» 
illc auus aut aliu< immcdiatus afctdcns dcbuiffc-t tali 
infantt de iurecomuni fucccdcrc. Scd vbi non dcbc- 
rct talis afcc Jcns infanti fucccdcre,vt quia alius (pu- 
ta m3tcr)przccdcrct in gradu jpfum afctndcntt-ra pa 
temu,iuxta tcrminosauthenticat,deftinfto.C.ad Ter 
tylian{i:tuc hxreditas infanti dclata & non adita pcr 
inBntc non trafmittcretur ad auu patcrnu, ficut non 
tranfmittcrctur fi vcrc fuiffct adita pcrinfantc, fccu- 
dum loannc dc Imo.in d.l.vctrc.in fcxta r.-gula. cjua 
ibi ponit,qucm fwjuitur Alex.in d.I.fi infanti iij. col. 
non tii intclligit , c}> pcr hoc tranfmittatur ad matrc: 

3uia d.l.loqucs in patrc in tali cafu cxorbitanti, non 
cbrtcxtendt ad matrc,ncc ltncamatcma,perrcguli 
qu^ a iurc.de rcguli$iuri$.lib.vj.fcd hoc cafuad ncu- 
trum tranfit tali$ hrrcdita^ , ac fi nunqiia infand dc- 
lata fuitrct. Ad anum enim non tranfit obffatc matrc 
qux proximiorc gradu tenet, vt difta Authc. dcfiin 



us, iuxu di3am I. fi infanti. Scd tranfmittcreturad 
ocs fupradidiot xquilitcr,fcilicct ad pitrc} matrcro» 
& fratrcsinfintis in pari gradu cxiftcntcs* pcr tcx. in • ^ 
Auth.dcftindio.C.ad Tcrtyl.fccundumBar.in d.l.ve 
trc. pcnul.col.de acquirmda ha-rcditnc.qucm ibi fe- 
quuntur Angc.& loan.dc Imo.quam opinionc dicit 
clTe comunem Albericus in d.l.fi infanti. vbi idem tc- 
nct Bal.in iiij.& v.oppoli(ionc.& laf.in vj.col.Nam 
licct priuilcjium trafmittcndi cflet pctfonalc de iorc. 
Cquiafoii patri coiurcindulgctur.vtd. I. fi in^ori. 
Tamcniurc authcnt-coru rftdu cftcomuncomni- 
bus iam didis pcrfonis , vt didta Authcnt.dcfijndo. 
Quia pater cui foli copctit, apcrit cx fui pcrfona via 
aliis: ficutdicimusin tilio prarterito , qui ex pcrfona 
fua apcrit viam inftitutis contraubulandi teflamcn- 
tum,vt plcncdixi s.Cupcr vciho^/ntodemttftMfiem» 
rtUn^Mem.xa vij.limit.Ht ita videtur mihitcncndum, 
licct Ang. Sali. Pau. & Alex. in tcnio noubili , & c- 
tiam ii j.col.tcncant in caicm l.fi infami. vt s.dixi foli 
patri copetcrc dtda hj'rcditaic,& nu akcri:quod no 
puto vcru.Quia priuilcgium compctcs patri in£inri% 
vt ad eum tranfmittitur hxreditas non adita infinti 
ddau, cft claufum in corpore iuris,Nt d.l. fi infanti. 
crgo pcr nouclla conftitudonc quatenus erat de ture 
C.pcrfonalcccnfctur rcuocatum,& ad omncs fupra- 
di(^as pcrfonas cxtcnfum pcr di&a Auth.dcfiinfio. 
Quia ficut rcuocatur ius comanc pcr ius nouu cotra 
rium,Iicet nulla faciat mctioncm dc illo,c.j.dc cdfli- 



fto.& fic a fucccfsioncinfantis cnm cxcludit, & pcr*7)tutio.Ii.vj. tlta & priuilcgiumcorporciuris claufum 



. confcquens ab hzrcditatc infanti dcltta , pcr ea qua: 
dicercnturinfra vcrficulum tertium,quod inducit. 

lyit Similitcrad marrc non tranfmitritur,cum in ea lo- 
cu non habeat difpofirio diftar l.fi infanri.qux quidc 
Jcx cft valde fingularis, ncc habct concbrdantcm in 
iure,pcr qua impcrator quinq; inducit dc nouo, qux 
ante illa l.non crant difpofita. ncc iurc Digcftorum, 
nec iurc Cod.Primo ftatuit dc nouo,(}> patcr folus a. 
dirc pofsii hjrrcdiutcm dclata infanri nominc ipfius 
jnfinris,& dicut B3r.& Sali.ibi cj» pater debet in hoc 
cfTccautus, vtexprcfscdicatfc adire nomincinfan- 
tis : iliaJ vitiarctur aditio.Beiic cft vcrum , <j> de iure 
Dig'.'ft.crat ftatutum,rp patcr folus poflfct agnofccre 
bonorum poircfsioncm,nomincin6nti$.I.j.<F.dcbo. 
pof.fur.inftn.dcla.Scd non jMJtcrat adirclirrcditatc, 
donec fiiit inJuftu perd.I.ft infami. Quod habct lo- 
cumnon folikm inhzrcditatc mattisinhnri dclata, 
fcd in hfrcditatc cuiufcunq; ctiam cxfranci,vt vbi eft 

I^itcxt. dum dicit velaliis quibufcunque. tSccundum 
inducitur denouoin vcrfi. fed fi parens. contra rc- 
pulam qiie hahet, f]> h.Trcdit3$non adita non tranf- 
mittitur.I.quoniam fororc.C.dciu.dcli.& I.vnica. 
in nouifsimo.C.decad.to'.Hocramc fingularitcr dif 
ponit contra hancrcgulam, <j> fi hfrcditaslit delata 
inrami,& infans fit monuus antcquam patcr ciu$ no 
mincadicriC: tamcntalis hfrcditas rranfmittiturad 
ipfum patrcm. Et fic rcfultat aliud lingularc : cj> lict t 
patcr fucrit in ncgligentia adciidi hfrcditatc filio in- 
fanti dclata.tamc talis ncglipcntia fibi patri non no- 
ccat,quo minus hscrcditas infanti dclau,qua ipfc pa- 
tcr adirc dcbujrat,ad ipfum patrc trafmittatur.Quin 
imo fortiu$ dictttcxt.in difta I. fi infand. vcrficul. ca 
vcrb.quod iftud haSct loaimncdumininfjntequi 
fit in potcftatc patri$,fcd ctiam locum habct in infan 
tc cmancipato,quod lugc fingularius cft. Hodic vc- 
ro in cafu ifto, li infans cui dclan eft h^rcditas, dece- 
derctca non 3dita,fupcrftidbu$patre , matre, & fra- 
uibus, ad folum patrcm non tranfmittcrctur hziedi- 



r uocatur pcr ius nouu comunc cotrariil, licct nuUi 
faciat mcdoncm dc illo,fccundugI.fupcr vcrbo,cor- 
porali.qua ibi fcquitur& comcndat dc fando Gcmi 
niano.in c.vt circa.de cK ftionc.lib.vj,& in c.fina.in 
fincdefcntcn.cxcommu.codcmlib, quod nota.vltra 
lafonc & c9teros.Et ita tcncads,nifi vclletis cocorda 
rc opinioncs,vidclicct (}> vbl afccndcns patcmus fta- 
rct cum afccndcte matcrno in pari gradu^vt puti pa« 
ter cii matrc,vcl auus patcmuscum auo,vcl auia ma- 
tcmar Iincx:tunc quia afccndcs patcrnus fucccdcndo 
fimul filio , vd rKpoti infand apcrirc potcff via ctii 
fucccdcdiddcinfandquo.id hxrcditatcct dclatam 
non adttam:co tunc fimul fucccdat fecundum AxSti. 
Auth. defu<9:o. Quia fucccdcdo fimul in hxrcditate 
propria infantis ^uicccdutcdaminhxreditatcdelata 
trafinilTa radoneadiu(3i patcrni, qui via matcmis a~ 
pcruit:vt diducft. Scdquadoafccdcnspatcmuscul 
folt priuilcgiu fucccdcdi in hxrcditatc infanti ddata 
cratdatu no cocurritcu pari,fcd inxquali, puti au* 
patemus cu matrc infands : quia foia matcrfucccdit 
in hxrcditatc propria infantis.Et fic auu patcrnu cx- 
ckidit pcr did>am Auth Jcfiindo. vt fupra di(Su fiiit. 
Scquitur cpaiam critcxclufus afucccfsioneinfamt 
dclaia,quamhabituruscrat in quadi c6fcquctia pro 
prix hxrcditads. Quia(vt nuc vidiftis)pateradcudo 
hxrcditatc propria infands , quido d fucccdcrc p6- 
tcft,corifeuuiu]rhxrediutcciddatam adcum tranf^ 
millam abiq; co cp eam cxprefse adire tcncatur: & e- 
dammatererit cxclufa taquam no comprchcnfa in 
difpofidonc d.l.fi infati.Nam hoc cafu no cft xquu, 
quod matcrez perfona aui paterni quc excludit fuc- 
ccdcndi lucru confcqu.itur, argum^ko I. lidgatorcs. 
ffjc arbiiris. Quia no fc habct vt parcs, fcd vt maioc 
& minus. Et ita vcrificari pofTct opinio vldmo loco 
dclata,quam fcquuntur Agcl.SaIicc.Paul.& Alcxan. 
volcntes di(Si l.priutlegium lincx patcrnc coccftiim 
nullo modo communicari poffc linez matemet vel 
collatcralium. Scd quado par^ntes concoiruntin pa- 

rigra- 
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rigraduituncpriuilcgium tranfinirrionis huius di- 
tum liocz patcrnx ctiam ccnfctur datu lincje matcr- 
nx & collatcialium ciufdcgradus & prarrog.itiur: & 
ifta ft ibit prima opi.priorc loco s.rclata,qu.im tcnct 
Bar.B.iId.Albc.Imo.& Iir.Kcccflnouum,Q>priuite 
giu vni cx fociis compctcsalti rt in parif^radu focic- 
tatis cxiflcti c6muuicctur,proat vidcre potcflis plu- 
ra clegltia excmpla.qux tradit Barba.in c.v^ rum. dc 
forocompctJti.pcr l.fi comuncm.fF.^ucmadmodum 
ictui.amii. vbicftoptimustcxt. dchoc. dc(]uo vltra 
omncs vidcatis F'ly.in c.j.dc pra:fcri.iij.& iiij.col.& 
laf.in 1.(1 cnucipati.C dv- cull. fupcr hoc cogitabit-s, 
Circa primifla vidcatis Bal.in I. no pro numcro fu- 
pcrftitu.in fi.C a J Orntia.vbi pofl lac. dc B-ilouifu 



borM infaotisiurc pc-cutij« vcl icncitur ilfi adirc tari- 

3ua hxrc$,duSitatur.Tam£ vcritascft,vttcnctpt. Ih 
.1.(1 infinti.Qi dc iurc Codicis ciim filiu^r.i.ctiaro ha 
bts bona caibcna vcl quafi , no poflct Labcrc hfre- 
dc,quia patcr omnia poft imortc nlij occnpabjt iure 
pcculij,vtibi cfttcx.dudifitpatrc vcnirc iurcpatrio. 
Hodictamcn dc iurcnouifsimo authcticoru hoccll 
immutati'i.Qi»i.i hodicHIiu$fa.hab<t ab imcftatohx- 
rcdf:idco hodic pater vcnit tanquS hxrc^j&r iurc hf- 
rcdit3rio.& ita comunitcrtcnct omncsdoftorcs, &c 
Bar.ctia rcRrt iti d.I.li infanti.in ij.cot.ita in fafto co 
fuluiffc.ldco non cflmiru,ft patcrin hoc cafu fucctf- 
dat infanti. fccund^ difpo/itiDnc diftx authenticx, 
dcfunfto.CadTcrtyl.foIus.vcl cil aliis^vt ibi cfttcx. 



(jnt^ularitcrdccidit , Qjft matrcmortuarcIi(ftomari-l7^nota.vt s.didumcft.tEt (juoddidumcft fn filio in 
to & quatuor filiisexco rclidis,(]uoru duocrantin- Btntc, cui dclati cft fixrcditas , vtcamtranfmittatad 
fantcsjilij ver6cmacipjti:ftduoinfantJsftnthxrcdi- patrc nonaditS pcr didal.fi infanti. ctia locu habct 



in filio furiofo h.ibcnic patrcm:c]uia ad cum trifmit- 
tct hxreditatc ftbi dclaia nondu adita, ciim infans & 
furiofusxquiparcntur.l.in nc<:otiis. ff. dcrcgu. iuris. 
& itatcnuit Angc.in Icdura Florcntina ij.co1.in d.l 
fi infanti.fcd Batt.ibi Fulgofius, Alcx. & lafon tcncC 
contrariu«fciIicct,c]> furiofus ad patre non trafmittat 
hxrcditatcm fibi dclata non aditarp,cum in hac ma- 
t.-ria lit lata diffcrcntia inicr infante & furiofum: q,a 
videmusin furiofo cuiuscurator hxreditatcm adiuiti 



tatc no adita moitui,tota hxrcditas mitCrnapcrtinc- 
bit aliis duobus cmancipatis , & niSil trafmittctur ad 
patrc.Ei ratio cft,quia trafmifiio hjrcditatis non adi 
IX aJ patrcprouenitcx priuilc^io, incorporctamcn 
iuris claufo.vt d.l.li infanti. Scd ius accrerccndi plurt 
bus hxrcdibui cop^tcns, ci.s pci tinct dc iurc comuni 
vt vidiftis plcnc in vcrbo, EfvxoremnomifujitUL in 
ilij.prxludio.ideo accrcfcit cis iiiuiti^.Ij. j .his itaquc. 
& jf.vbiautc.Cdccad.tol. Qiiia ius comunc abfor- 

bct & tollit priuilegiri,licct corporc iaris claufum fc- cp cam non tranfmittit ad hxrcdn : quod fccus cft in 
cudu cii. Supcr quo i opitabitis ^^ptcr tet.in d. Auth. i77inf.inte,cuiuS tutor adiuit. + Qtiii ihaiore pottftatem 
dcfunfto. qui hxrcditatc dcfcit patn4: fl atribusdc- liabct tutorininfantc, cum dctur pcrfbnx ,infti. qui 
174 funfti. t Tcrtiumquod iiiducitdc nouo.d. t.fi in- dari tutores trfta.pofrunt. circimediumj quam cura- 
fanti pcr tcx.ibi,quas infanti quxllt i cft:quia talis h{ tor furiofi in furiofo, qui no datur pcrfonx principa 
rcditasdolata infanti trafmittiturad patrc taquim a- litcT,fcd bonis,fccundu Bar.ind.I.liinfanti. I. j. ff: 

dc bono.pofrcf.infan.furiofc>vc dclata.De quo plcne 
E.iI.Ange.Ludo.Alcxan.& lafon inl.infantis.Cqui 
admitti ad bonorum pofTcfsionem poflunt. Prxicr- 
c*a difta l.fi infanti.ftatuens hoc fpcciale priuilc^iuin 
ininfantc vtlixrcditatemctiam extranci tranfmittat 
ad patrcm nondditam,conti°a rct^ulds iut^is commu- 
nis.extcdi no dcbct ad fliriofum ic eius patrcm, licct 
fibi Gmilcm,pcr t1ot.in l.quod vcro.J .dc viro.lf. folu 
tomatrimonio.facitl.ius JinguIaris,fF.dclcgitimis.& 
r 'gula. qux a iurc communi.dc rcgulis iuris libr. vj. 
bon:i infanris, no cilct opus aliaaditionccri^ princi 178+ Or nuncfcquitur,Q,caqux difta funt, quod fi in 



dita &: quxfita , no tauquam adcudaiita (j> no crit o- 
pus (}j patcr a Jia: duas hxrcdititc s, f( d fatiscft, cp a- 
dcat hxrcditati: propriaipli*infaiuisi"> quainucnict 
hxrcditatc alccrius fibi pcr mcdiu inFantisquxfitam: 
quod cft finjjularc fecudum Ang. Pau. & Alcx.ibi,i- 
mo plus fccudum aliquos, 110 rcquirilur q, pakrr hx- 
rcditacc infaiuis.fcd omniacKCupat iurr pcculij. ideo 
tcx. ibi dicit patrc vcnirc iurc piti io. Qupd fi vcrum 
ficmaior clTct vtilitaspatri ifta octuparc lure pcculij, 
lyj qua iurc hfreditario.tQaii U occu, arct iurc pcculij 



palis& proprix hxrcditiris fi1ij.fcdtiafmittctcth5- 
rcdititc infantis fui aliter no adita. SccUs fl cam cape 
r« tanqua liirc$:nam vi audiuil^is 1. iii fccfiJa fpccic 
trafmiflioni* in prin.afccdcntcs no ita trafmittut h^- 
rcd'tncidcfccnacntiri,ficut faciutccotra dcfccndcii- 
tcs hxrcditatcs afccdcntium non aditis. Alia vt:litas 
cfTlt, qaia li patcr venirtt taqua hxrcs filij, tcncrctur 
crcditoribusinfolidfi ,cria vUra vircs hxrcditariai. I. 
j./.fi isqui quadr3ginti.tt!.ad Trcbch Hodic autc n6 
cOfefto inuctariotcncrctur ttiainfoIidu.J^.fi vcr6.In 
Amhc.dch{rrditatc& Falci.& plcnc vidiftis fupri, 
JlfartMttdijJtftMrt. j. fcdquado patcr occupat iurc 
peculij, nunquatcncturin plusquam fit inpcculio. 
Et rario cft fccudu Bal.quia lioc cafu paicr cft magis 
fucccfforbonoru qua filius.Alia vtilitas efTtt^cj» fi pa- 
ter Vcnilttanqui hxres filij , tcncbitur pcrpctuo crc- 
ditoribus.Si autc boha occupetiurc pcculi j, no tcnc- 
bitur nifi vfq ".ad annu vnu poft moitc filij.ff. quado 
aftiodcpccuHoeft3nnali$,pcrto:u. Aliavtilitas & 
vltima clTct : quia patcr vcnics iurc hxrcditario tan- 
qua hircs fdii.tenctur coficcre inuctiriu:alias infoli 
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fam cui delata cft hxrcditas deccdcret ante adita hx- 
rcditatcm finc patrc , quauis habrret inatrcm aut fira- 
trcs,vcl alios hxrcdes , nuqunm diftam hxicditatcni 
tranfinitterct,fcd nerindc hibcrctori acfi ci non fiiif- 
fadclata :& fic dcuolucrc tutad prd>timiorc$tIliu«* 
(juiinfantcmrclinquerlnihxredcm. Ita dicittcx. in 
(j.l.n infiinri.pcr(jucm tcxturti dicunt Bald. Ant^e. & 
SaIic.ibi,Q7cri3m in^ansficut ad hxrcdcs alios qnarrl 
p.itrcm non tranfmittit hxrcditatem extranci libi 
dclatimnonaditam,fic nontrafmittitadcos inin- 
tegrum rcftiturioncm , tanquamfuctitlxfus in notl 
adetindo.Et rcfen Angel.quod viditconfilium B.ild. 
fratris fui & aliorum duorum illuftrium doftorunl 
idcmtcnentium:& itacriam confuluit Pctiu$de An- 
cha.confi.cccIxiij.incipientc,Dc viribusaditionis. & 
Francif.Arrtin.incofilioclxj.incipicnte, In prxfcn- 
ti confultauonc vidcdum cfl.iij.col.& v.it* finc. cum 
duabusfcquenribus.& intcr cxtera principaliter p6- 
derattcxtus,in eadcm t.fi infanti ,du dicit, quod hz- 
rcditas ad alias perfonas perucniat &c.Nam vcrbunt 
pcrucniat dcnotat cum cftcftu.l X].f. pcfutnilVe-fF.de 



(iu obligatur.vt diftu cft,& plcnc dcciditur in t.fi.C. lyphxre.vcl aftio.vendi. proptcr diftionem , pcr t qu* 
de iurcdciib.vt dixi vbi ?.fccu$ fi vcniatiurepcculij. dcnotatperfeftionc aftus.l.vrbana.^. pernoftarc.lf." 
Scd an hoc fit Ycru,tj> patcr poflit ifto cafu occupare dc rcrboru figniticatione.quod non dVa,fi bxrcs in- 

faoti^ 
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fantisK.iberctin integru rcflitutione.Prztcrcaquia 
in J.l.ii infanii.vcrf.vcl fi no fittutor.<licitur,<{>qua- 
do infans moritur finc patrc,vcl finc tutorr,vcl cu ta 
torcqui adirc negligit hzrcditatc infanti dchta : u- 
lis ha:reditas KalKtur pro no dclata, & ad illos dcbct 
pcrucnirc.adquos l{((X delata,fi in&ns iixrcsrclifi* 
Mon fiiifrct.£rgoin illo cafu peti nu pot rcllitutioic^a 
ininor nu rcft^cuitur.nifi aducrfus damnu,aut aducr- 
fu$lucrumamifsu,vtl.ait pr^tor.jf.fi.cul.fcq.fif l.nG 
omnia.ff.dc mino. Or cu hzrcditas co cafu ringatur 
no dclata,fcquitur cp nullu lucrum amifit , quoa non 
fucr.it dcbitu,& confcqucntcr no vidctur polVc refti- 
tui.fcd But.in d.l.fi infanti. & d.i.qui duos.dc rcbus 
dubiis.iij.col.tcnet oppofitu,tam in pupillo quam in 
infante,vtfcilicctquilibct eoru licct non tranfmittat 
hxreditatc nonaditaad Kxrcdcs: umcn tranfmittit 
bcncHcium reditutionis in intcgru a Jucrfus aditionc 
hxrcditatis omifsa,proutetiam tcnuit ipfemct Bald. 
inl.vnica.J^.in nouifsimo.C.decadu.tollc. & iiil.ij. 
CadOrfitia.Sc Io.dc Imol.ind.I.vCuc.& loa And. 
inc.in przfcntia de probadonibus.quosfcquuntur 
Alcxan.v.col.& laf.xj.col.ind.l. fi in'*anti. diccntcs 
hanc cllc communem opinioncm, fccundum(juam 
confuluit Pc.de AncKa.tibi contrarius confi.ciiij.in- 
cip.^ dccUrationc quifitoru in tcrtio punSo.fimi- 
litcr Ludo. fccundum hanc vltiniim opinio. Birt. c a 
fcquendo tanquam communcm cofuluit confi. Iviij. 
incip. Vifis narratisin punfto.& rcfpondtnt ad tex. 
qui vidcturcontrarius in d.l.fi infanii.dum dicit,ac fi 
ao initio non cllcnt dclatz,debent Karrcditatcs ad a- 
lias perfonas pcrucnirc. Nam dicunt, rp tcx.illc pro- 
cedit colidcrato iure comuni, quafi dicat fecundu 
iutcommunedidx hxr:dit.itcs co cafu perindcKa- 
bcantur,acfi nunqua infantibus delux fuiiTent.pofl. 

3uam no funt aditx, nccpaterfupcrcA:fed no confi 
crato priutlcgio fpcciali in intcgrum rcflitutionisi 
quohxrcdcsinfantisvcl pupilli rcftituentur aducr- 
fus Kxreditatis omilfam aditioncmrqoia rcgulam ha- 
iSobcmus t <j? pcr vcibaquantuncunqucgrncralifsima 
lcgis vcl fbtuti,nunqua intclligiturdcro^atu bcncfi- 
cto in integru reftitutionis,nifi deco fiat mcntio fpc- 
cialis,prout non fit in d.I. fi inf i nti. vt probat tcxt. in 
c.coram.iunfita glo.fi.dc in integ.rclli. gIo.in I. poft- 
quam Hti.in glo.H.Cdc pa£t< £t ab hac cdmuni opi- 
nione non cifct ritc rcccdendum , nifi dicere vclletis 
ad pactficandum omnes opinionc$,proutpu]chrc di 
ftinguitBald jn d.fjn nouifsimo. Aut hxres cui dc- 
lau eft hxreditas moriendo ante aditioncm cft adul- 
tus:& fic talis,in quo potcft aliqua fjcilitas& fimpli- 
citas notari:&tunc reftiiutioncm in intcgrum pro- 
ptcr omitTam aditioncm traltnittit ad hxrcdes:& ita 
vccificari potcft opinio Bart.qux cft comunis fuprl 
fccundo loco rccitata. Aut hxrcs moriedo cft infius, 
& tunc autdeccfsitcafu fortuito : & tunc idem. quia 
non eft in alium fcilicct in tutorcm regrcfius, cum ci 
culpa imputari non pofsit,quarc no adiuit vt d.I.qui 
duos.vbi infjnsin naui^atioc dcccfsit,& fic cafu for- 
tuito:viidcmixta ratione fcilicct xutis &cafus for- 
tuiti rcftituitur h.rrc$ cius. Idcm fi per alium cafum, 
puia proptcr abfcntiam habcri. non potuit iutor..-ni, 
quo cafu xquttas di&at fuccurri,vt 1. cum quidam & 
l.Pathonius ff dc acqui.h^e. Authjrcs infans natu- 
raliterdi ctfjit, & noii copctithxrttii fuo in intcgrii 
rcftitutionis beneficiu. & iu vcrihcari poteftprima 
opinio fupcrius rclata cbntra Bart. pcrrationcs eam 
tcnctium & c6fulcnuu,qu.is pcr vos vidcre poteftis. 
£t hoc verui <fia ifto vlcimo cafu no copctit h^redi 



reftitutio, nifi proptcr culpamtutoiishxreditisnon 
fuilTct adita^quocafu proptcr culpam tutoris rcftitu- 
tio compctcrct,li tutor non i (Tct folucn<io: & ita «ia 
teoet Bar.ind.l.fi infanti.& d.l.qui duos.i).col.in fi. 
quc vidcatis. Qil.ia pulchrc loquitur intcr cactcra di- 
ccns,Q> culpa potcft imputari tutoii , fi infins deccf' 
fitpoft cetum dies.hxc BaLin d.^.in nouifsimo vcr. 
Scdtunc rcm.tnctquxfUo multum ardua.vbiclcgan- 
1 8t tifsimis mcdtis n ouctur. t PIus dccidit Bart.in cadc 
I.qui duos.ii.col.in vltimocontrario, Q>quicuq; mi- 
nor.xxv.annisqi i omillaaditionc hxrcditattsmori- 
tur , tranfmitut inintcgrum red itutiuncm ad hzre- 
dcs:quam ipfe fi vlucrct & hxrcditatcm omififlet, io- ^ 
tcnurc polia fccundum lac.dcArc. £t idcmpuuc 
Bart.ibi,in qucKunq; etiam maiore xxv. annis impe- 
dito adirc hxrcditatcm ci dc1atam,vt in intcgrum re- 
ftitutioncm ad hxrcdcs tranfmitut ficut fibi compc- 
teret.fi viucrct ex claufula gencrali , fi qua mihi iufla 
caufa videatur argumcnto dif^x I.Panthonius. fT. de 
acqui.hxrc.vbi tex.notatur : nam in intcgrum rcftitu 
tio fui tutura cft tranfmifsibilis ad hxrc<lcs.l.non fo- 
lum.tf.dc in intcq. rcfti.Et qux fiTt iuftx caufx refU- 
tucdi maiorc,vidcatis in I.j.& pcr totum.ft'.ex quibus 
cauf.maio. & pcr h^c qux di&a funt , daturai^ a J 
iSidubium fummc ncccflarium. tPonamus, <j>hxrcsi- 
gnoransdclaum fibi hzrcdiutcm dcccfsit infra an- 
num,clarum cft,<j> hxrcditatcm non aditamnontraf 
mitcit, nccctiamtunclocum habct tranfmifsioiuris 
delibctandt,qux non cadit in ignorantc,vtdidu eft: 
nunquam faltcm occafionetalis ignorantix conce- 
dctur hxrcdi rcftitutio in intcgrum ex dida claufula 
gcnerali ex pcrfona dcfiindi hxredis,ita vt hxres 
hxa'dis bcneficio rc(\itutionisin intcg. confequatar 
bcncficium dclibcrandi in cffcdu. Et Bald. ml.j. 
X!(iii].oppo.C.qui admitti ad bono.poir.pon'unt , te- 
nct cb non.quc fcquitur Raph. Cuma.in l.ciim filius. 
^ .inhac.ff.ac vcrDo.oblig.& cofuluit Pct.de Ancha. 
confi.dxix.inci.principalitcr contra iftos Icgaurios. 
& Alcx.in ij.partc,confil. clxiij. incip. Vifo proccfTil 
caufx vci tcntis intcr didtu Franc.vbi dicit non re- 
pcrit aliquc contradiccnccm idoncu.Scd lafon in d.l. 
cumantu]uioribu$.ij.coIum.rcfcrt. Ange.& PauLdc 
Calir.in d.l.vcBtrc.Ioan.dc Imo.& Paul.in d.I.Pan- 
thonius.lf. dc acquircn. hxrcdita. per illuro texc.cum 
ibinot.pcrBaR.& eundcm Alcx. fibi contrarium in 
cadcm ij.parte,confi.clxix.incipicn.Vifb thcmatefu- 
prafcripto.tcncrc contrariumrvidclicct Q>im6 in ter- 
minis noftris fi hxres ignorans hxrcdiutcm fibi eite 
dclaum decelierit ea non adica, hxres cius cx pcrfo- 
na dcfijndti ignorantis mortui poi1ct,non deiurc co- 
muni.fcd imparata inintegrum rcftitutionci tudicc 
ex claufula gencrali idcm in cfFcdu confequi , fcili- 
cet annum ad dclibcranduin, ac fi prius hzrcs igno- 
rans dcR-^tus fijiilct fcicns. Qupd li dTct vcru,maxi- 
macflct ampliatio add.l.cu antiquiorib*. Tamcfi- 
naliterncutiadi<^aruopinionu firmat. Addecondf 
Alcx.in j.partc, confi. xx. incip. Vifo proccfifu caufc 
vertentis.penuI.cot.in fin.vbi dicit compcterc in in- 
tcgrum reftitutionc, vbi ignoratia caufatur cx abfen- 
lia hxrcdis, & non cx ignorantia fimplici.& fic pof- 
fent concordari prxmilia. & hjc dc fecundo princi- 
i8j pali requifito fufficiant. tTcrtio principalitcr rcqui- 
rirur,vt d.I. cu anciquiuribu^.lcKu habcat, & ius de- 
liberadi ad hxredcs trafmitutur.Qi hxrcs ciu ex tefia 
mcto vcl ab intcftatodclau cft hfreditas.ulc hxrcdi 
tatc fibi dclaia nonadiucrit ncq; rcpudiaucrit, fed fit 
in delibcratioDc c^d fai^urus fit.fi em ca adiactit> n6 
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ciTct opus traarmillionc iuris dclibcradi, quia hitre-' 
ditas ad hrrcdcs traGrct lanquim p.-itrtmonium har- 
tedli-.&c ctia it hxrcditatc rcpudiadct , priuarcturhc- 

184 ncfictotranfmiflionii» t Quarto & vltimo rcquiri- 
tur,^ talis hzrcs dccdVcrit inrra annij coccHum a iu- 
rc ad delibcradum.Nam rcftduu talisanni trafmittit, 
fcd non tranfmittit tcmpus ad latius dclibcrandum a 
principc obtcntu,vcl iudicc,vtdixi fupra in prin.hu- 
ius trafminioiiis.Lc hoc yeTu,(f harrcs moriedo traf 
jnittit rcliduu anni a iure przhxi in d.l.cu antiquior-. 
bus.non fada ditlcrcntia an harrcstranfmittcns tic dc 
afccncletibus vcl dcfccdcntibus aut collatcralibus, vci 
pcniiusexttancis.Qoja tfx.tnd.I.cum ancic^uiortbus. 
loquitur indidin&c conccdcdo annu intcgi u ad dcli 
bcrandu.£c hzc cil vcritas:licet Angcin rcpetitiooe. 
l.cjui fc patris.C.vnde libcr.tenucrit diftu anni'i dcli- 
bc radi lulum coccdi afccdcntibus vel dcfccdcntibus 
hxrcdibus: quibus dc iurc prztorio ad fucccdcndum 
indulgcturannus: fcd in tranfuerfalibus &aliiscx- 
trancis dicic non durarc ius dclibcradii nift ccntu die 
bus, quib* de iure prztorio cis fuccedcrc permittitur. 

i8j + Vnutam -n meti tencbitts pcrpctuo.cj» It filio cui 



ma fpecic trafmiflionis.Secundo etia fallitin defccn- 
dccibusnon fuis, vt fcilicct harrcJitate arccd.nciunt 
in c]uora poceftatc non funt, tranfmitrac bcncficio I. 
vnicc.C.de hisqui antc jpcr tab.No dico ad omnes, 
fcd folu,& ducaxatad defccdcntcs.de quo plcnc vidi 
ftis s.in focuda fpccic tranfmiflionis. Tcriio fallit irl 
infantc parrc habcnie, qui fi moriatur antc complcti 
in^ntia & harreditatc adica , illamtranfmittitad pa- 
trc fju, cui hzrcditati aliquocics coticuniic mdtcr& 
fratrcsinfjntis. Qiiart6 61litctianl in infjntcpatre 
carcntc & pupillo.ac minore vigintiquincj; annis. & 
maiore iufta dc caufa & legttimc impedito:^ licet h( 
rolitatc cis dchtS non tranfmirtat .id hircdcs: vcru- 
tamc ad cos quofcuHq; traOnittuc in intcpru rcflttu- 
tionc.Cuiusittcdio illa obtcta a iudice adiif potertit 
hzreditatem pcr dcfunaum adirc omifTim facilitate 
«tatts, vel iufto impcdiiricco,auc ic;noratia fadi fccii 
dt'i aIiquos.Qaint6 fallic,Q> otmics harredcs quantnm 
cunq; cxtranci antc adica hznrditatc , du tamcn infr* . 
annu fcictes hzrcditote cis dclata morictcs, trifmit- <?' 
ttit ad quofcuq; hzrcdcs ius deliberadi infra rcftduu 
anni quod eis fupcrcrat. Dc quibus tribDs vltimis cfl 



hzredttiscratdclata^fijeritclapfus annusddibcran- clulionibusplcnc habuiftis s.in tcrtia fpecietrafmif- 
dijquc halubat vt filius: adhuctrifmittcri-poteritfe-i88 fionis. tSi.-d poft annil a diedclicx hzreditltis nd 



cfidum annu Jclibcradi,vt & tanqua legitimus:& ide 
in Biio cmancipato quod poft pnmu annum & infra 
fccundum moricns tranfinictit iusdclibcrandi quali 
agnatus. Ita fineulariccr JcciditBal.in I. licct. prope 
iinc.C.dc iurc acli.tn filius poft annu primum Votcs 
dclibcrarc fcu adire, vcl hzrcs eiusprzicdcnshabcrc 
XLcundt'iannu cxpcrfona filijdcfundi tanqua agnati 
Jcgitimi,dcbct hoc fpccificarc, fcilicct qualitatc mc- 
dio cuius prztcdic ius dcliheradi fibi adhuc pcrtinc'- 
rc, cuius virtutc dicit fc vcllc hzreditatcmadirc, argu 
mctoeius cjaod fingularitcrdccidit 6 al. iimitando.l. 
nihil.Cde vfuca.pro hzrc.in rubri.i. dc prarfcrip.v j. 
coI.vcrfi.quiro,patcr poflTcdit dcce annis.vbi dicit cj, 
licct filio vt filiocopctcre non ponit tiiuluspro hz- 
redcjvt d.l.nihii. & ftc virtuteilliustituli przttndcrc 
non poifct przfcripdonc longttcpori<,attamcn fi di 
cat fc longo tcmporc prohzrcdc pcflcJille vt agna- 
tum,audictur.lcadicamusin propulito,c|i fi fili*poft 
annum vt filius adircc h jrcdiatcm no dico bcnchcio 
/uitatis, nccl.vnicx. C.dchisquiante apertas tabu- 
las.fed vinutc iurisdclibcridi pcrdidam l.cum anti 



trafmittitur ius dclibcrandi,nifi hzresex caufa diftu- 
iilTct infi-a annu adire,puta propter rindicanda mor- 
tc dcfun&i.fF.3 J Silla.l.fi qu'« in grani. f .elegat.T.vel 
diftulh adirc proptcr eu qui cft in vctre , vci propcer 
quzftionc £kifi mota contra tcftamf cum, in quo futc 
hzres fcriptus, vel alia caufam rationalc fccudu Bal. 
in d.l.cum antiqutoribus.in fi.C.dc iurc dcli. £t laus 
Chrifto fit & gloria cj> materia trafmiflionts hzredi* 
tatistafubtilis& non miniuvtilis& quotidtana itx 
copcndios^ fit vobisjiucexpcditiiquartamcn in prg 
fc-nti rcgno Fracif no eft multu ncccflfaria, vbi agitnr 
de hrrcditace parcntii proximorii afccdcnriii.defcea 
dcntiu,autcolIatcralit'i:dc quaex giiali confuitudine 
mortuus ipfo iurc fayfit viuii proximG linageriu,cci2 
quo ad poftcflionc. idco no miru fi ancc aliz cxprcf- 
iam ha^reditatis adidonc hzres per monc fui przde- 
ccflbris ipfo iurc pcr confuc cuJinc cffcdus polTcfl^of 
& dominus, cam cranfmictat etia in cxtraneii hzrcde 
vts.dixitradandode conrinuadonc poflcffionisde 
patrc in filium ex iurc fuitads, ficuttranfmittcrct alia 
bona p ipfum logo tcporc poirLffa. Et fic hz fubdli- 



quioribus.ci compctcnris» nihii agcrct cum annus fit tates frre in hoc rcgno remanct intcr parctes fupcr- . 
clapfus. Scd adirc dcbct ram cxprcfsc vt agnatus,cui i8p uacuz,vt ibi plenc dixi. tVerutamc, vt matcria fui- 



in illa quahutc copait fccundus annus tanqua Icgi 
timo hzrcd.& ita fendt Alex. in d.l.Iicct in addi.Ba!- 
dilipfum fimpliciccrallegatfuperd.rubri.deprzfcri. 

185 t £t przmiiia de triplici trafmiffionc idco hic cu- 
mulauii lumquia prima fpecics fuitad conucnit, de 
qua hic tr33:amus,& cztcrzduz fpcctcs funtilli con 
ncxz,qux melius declarjcur fimul cum illa,qui fi vo 
bis fparfim fuilVcnccraditz, cum intcllcftus vnius cx 

ig^altcra rcfultct. Ex quibus omnibus rcftat t hzrcdi 
tas pe^hzredc non adita non trafmitdtur : quia cum 
antcaditionem cxprcflam vclud vcrbo^^eu nuda vo- 



t.itis pcnit* cuacuctur, quia poft habitQ fcquitur pri- 
uado illius : fcire dcbeds, cj, fuitas cii fupradidis fui< 
priuilcgiis tollitur quinqi modis. Prim6toIlitur per 
dadonc fubftitud vulgaris,vt l.fi filius hzrcs.lf.de li- 
be.& pofth.Nam patcr fubftitucdo fiIio,fi non fit 
rcs, dc ncceflario vtdctur cu fiiccre voiiitariii. iu di- 
cit Bart.in dJ.j.fKde vuig.& pup.& pleniuspereu in 
i.fi filius qui patri.fF.illo co.tit. Scd an hoc fic vcrumj 
fcilicct pcr dadonc fubftitud vul^aris toilacur fui- 
tasjhadenus dubitatu fiut:& qdidc in hoc paiTu qua- 
tuor rcperiunturDodonim opintoncsprincipalcs. 



luntatefadam aut ucitc puta fado dcdaratam,fcili-i90 t Prima opiniocft,c)> pcr dationc fubftituti vulga- 
cctgerendo fe pro hzrcdc iuxu i.pro lizredc.& 1. ge ris fiiio fa^i tollatur cxiftcua & potctia fuitads : 



rit. ff. dc acquiJizre. & infHtut. dc hzredum qualit* 
& diffinren.jf .pro h^rcdchzrcs fi non fit domtnus h{ 
rcdiutis,n6 pptcft ci trifjnittcrc a J alios,quia ncmo 
dat quod no habct.Fallittamc in pluribus cafibos. & 
prinio in fuis hzrcdibus, in poteftatc confticuds , qui 
hztcdtiatc patcrna& intcrdiifracerni tranfmittunt 
iio a^itljcua ad quofcunq;,viplcne vidiftis s. in pri- 



pcr ipfam fubftittitioncm vidctur pater dediflc ficcn- 
tiam filio abftincdi : & fic vidcttncum de ncceifarid 
fccilfc voIuntarium.Nam (vtfupr^dixi) criftcdafui 
hzrcdisa icgcduodecim tabularum indnfta fiiit&- 
uorc paiiis.Sicut igicur filius poteft fuo tauori renun- 
tiarc,fcilicaabftinendo apaternahzrcditate. i. filio' 
prztcrico.£de iniul^.tcftainca.fic potcft & patcr l.fil 
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quis in conraibcntlo.C.dc paSt.Modo coipfQ c» pa- Hrc opinio fi bcnc p6d(mur,in cfFcftu habct, p 

tcr dcdit tilio rubtlitutfi \fuigircm , vidcturfuouuo- d^tioncm fubitituci vulgaris nontollitur fuicat. Scd 

ri rcnuuarcTCum illa fubditutto cucipiatur in cafum quiaprimaopiniocdcumunis, vtdixi,(}>im6pcrda 

inqucm filiiis nolithxrcscflc , vcl nonpofsitl.cum tionc vulgans fiiblUtuti tollaiur potcntia fijitatis, io- 

pfoponas.C.dc h.irc.infh.Ec fiiit faiis plcnc dcclara- dubio no cft a'.) ca reccdcdumt idcirco cu ipfa tratco 

t im s.in prinvoctfcfta vu^giris fubllitutionis. Ci^m condudcspcrdationc fiibiliniti tolli cxitictiam fiji» 

jgicurpatcrfcin ipTum filium nccclTariu harrcdcm, tatis.fccndumBsr.cumquorranfit Alcx.ind.l.j.fF.dc 

vclit .lut nolit dando ci fubllitutu in cafu quo hxrcs vuli;.& pupil.& plcnc in d.l.fi filiut hjrr-s.lf.dc libe, 

<,"fl"c noUtjCx hr>c vidctur nater vcllc non haocrc filiu & poflhu. vt plcuiffimc hunc pafium diBicilc difpu- 

jijtrcdc necdrariu.aliasnruftracifubllitucrci , fi vcl- tit.Finalitirnmcn concluditcum Dy.&r Bar.(j>talis 

ict ipfum rcmi,ncrc ncccllarium:quia inftitutionc hj fubfiitutio tollit potctiam fuitatis, dircsiftu cifc vnu 

rcxlis cfTw-dum forticnb;, cdfat fub(Htutio. I.pod adi- de eftc&ibus vul^aris fubilicutionis.Qiiod fan^ intei 

tam.C.de impu.& aliis fublHt.& hanc opinio. ponit ligatts vcru,i)> collit fuitatc qiio ad pcrpctua tranfmif 

elpf. in l.Papinianut. .quoniam autcm quarta.ti. dc fionc.non autc i]uo aJ tranlmifiionc iuris dclibcran- 

inof.tclla.circamcdium nugnz glo.quam fequuntur di,quod cd ann ilc : cum ipfum etia non tollat tn hx- 

Dy.&Bar.diccntcsdthoccir.-cafum in d.l. fi filius rcdccxtranco,fccuduB]l.in l.ipud hofics. C.dc fuis 

qui patri.tF.dc vul.& pupil.& Cyn.in l.prccibus.Cdc & Icgi.hjcrc.vt plcnc vidirtis in vcrbo , Si abJ^itlKrm 

impu.&aliisfubili.Eicft hzccoisopinio Dodoru, mtrtrttttr. \'), tradando aniculum vulgaris fubOitu- 
multis & non minus pulchrisrationibus roborata. 194 tionii. tHnnc lamcn communcm opinionc limita- 

ijli tSccunda opiniu fuit tota cotnria primr, vidclicct, bitis locu no ha^crc in fcquctibus cifibus. Et primi 

quod pcr fubftitutionc vulgarc non tollatur cxiftcn non proccdit , nec locCi habct in vulgari t.iciu per I. 
tiafui h*rcdi»,ctia quantuncunq; filiui i patcrna hj 



reJitatc abftinucrit. Q^nimo pcr cxiflcntia fui hx- 
tcdis.ctiam ft filiu» ablhncrct.tollitur & cuacuaturi- 
pfa fubrtitutioj(juo cafu cffcchu fuiutis crit mirabi- 
li$,cj» filiushisrcs ia(litut'eo momcto quo paicr crit 
roortuus,& fic rcpcrictur fuus Ii.Trcs,eKcIudct fubfti- 
tutil in pcrpctuO fola cxiftcntia & potccia fuiutis,ta- 
liter i$ fi filius poftca abftincat a patcrna beredititc, 
fubftitutio nfi(|ua rccoualcfcct cu fiicrit femel cxtin- 
<fta fola cxiftctia fui hircJis.& hanc opinionc tangit 
gl.argucndo in l.fi patcr.jF.fi.lt".dc vul.& pupil. quod 
qualitcr intcUigatur vidcatis ibi Bart. & hxc opinio 
iimilitcr multispcr ipfam tcncntcs roboratur funda- 

191 metis.tTeniahMtopirtio,vtdiltinguanBus,qu6d3ut 
fubftitutusadiuitcx fiibftitutionehrrcditatt:,& tunc 
fublatacftfuiu$:autu6aJiuit,& tiicfccLis.& hacopi 
nionc rcfertgUn vcrb.& nuquid.in d.j(.quonia aute 
quana.in prin.gl.quz opinio non hibet fundametu. 
Nim fi ab inicio nu fuilict fablata fuitas, fcd cxpcda 
rctur aditio fub<1ituti,tuc pcr talc aditionc no tollc- 
rctur ,ciifcmcl filius cftc6tus fueritfuushzres, ipfo 
iurc non dclinitcirc hzrcs, quantiicunq; poftca rcpu 

193 dirt.vt I.ci qui.lt.de hir. infti. t Quarta opinio fuit 
Pau.dc Cilt. in rcpct.didz.l.fi filius hrrc$.tF. Jclibc. 
& pofth.& Ang.Arc.ind./(.fui.inft.dchzrcdii qual. 
& ditfc.concor Jarcfaiagctiu duas primas opinioncs 
fupcriusrclatas ficdiccntiu.cj; pcr fubftitutionc non 
tollitur fuitas.n .>c per fola fuitatc toUitur fubftitutio. 
nifi fcquatur filij immifsio, fciliccttp filiusfcimmi- 
fccat paccrnz hzrcditati , vt d J.poft adita. C. dc im- 
pu.& alus fubfti.vndc cocludtit prac&ti patrcs, quo- 
rucociufiocftipfarci tfcricis,cj,patrc mortuo ftatim 
hzrc iit.is acquiritur filio iurc fuitatis , Ucct habc.it 
rubftitutum,pcrinde ac fi non habcrct.Poftca vcrii U 
quidc filius ic immifccat,& no cft dubium,qubd fub 
uitutioco tuc collat,vtdJ.poft adita.iuda l.cu bonis 



filius qui fc patcma.cum l.fcq. tf.dc acqui.hrr. & l.fi 
Hhusqui patri.ff.dcvulga.&pupil. Et ita vidcturie- 
ncrcBalJn l.cum proponas.C.dc hzr.infti.vcrfi.It€ 
aduertcan fubftitutus &c.vbi clcgantcr dicit , q, licet 
fubfticutio valgaris fada filio diftinSe& expreisi 
in vtroq; cifu, vcluti fi hzres noIucrit,vcl non potuc 
ricaucindillindc puci fi hzrcs non fiicric : impcdnt 
ttanfmifTionc iurcnccdfario ficnda cxpotcniiacxi- 
ftctiz fui hzrcdis, cum fubftitutio vulgaris c xprcfTa 
tollat potctiam fuitaiis : attaincn fubftitudo vulgaris 
invnocafu diftinfta & cxprciTa^in alioautem tacitat 
vt fi hzrcscflc non potucrit,quocafti comprchcndi- 
turcafus,fi hzrcsnolucrit:iustranfmittcdi cx potcn- 
tia fuiutis non impedit , li filius noluit cflc hzrcs, & 
fic in cafu ucito.Idco fi filius cum hjtrcs cffc no pof- 
fct,hzrcdiuti patcmzfc immifcucrit, & Iknoluit 
hzrcdintcm tranfmitti cxdufo tubftituto : quia fub- 
ftitutio vulgaris tunc impedit potcntiam fuitatis & 
iustranfmittcndi quotics contigit incafu cxpreflb, 
fccusfi in tacito. Q^t modis Jiciturtaciu,iridcatis 
fupra in verbo, StMhfyjlAmsmortritiir. ij.in matcrii 
vulgaris fubftitutionis, & ibi plcn^ dixi in iiij. artic, 
principali. HocctiamcftdcmcntcBart.in l.Gallus. 
j(.& quid tantum.iiij.colJf.dc libe.& pofthA firnut 
loan.!deImo.in l.patcrfamilias, & I. iam dubitari. ff. 
dc hzr.infti. Alia cxcmpla huius limitationispona» 
tis pcr dida l.filius.& l.h pupillus.ff.de acqui.hxr.fc 
perl.Iuliinus.lF.fi quis omifla cau.tcft. Przterei ifi- 
demus,<]) licct filio fit fubftitutxi pupillaritcr, in qu4 
fubftitutionccuiincturtacita vulgaris,tamc non ob- 
ititc illa vulgari fubftitutionc tacita in pupillari cd- 
prchcfa cxiftcntia fui hrrcdis opcratur, t}.pcr ipfam 
colirmanturtabul.v pupilhres,vt s. fuit pcr l.li 
filius quz patri.dc vulg.& pupil.& d J. fi pupiUtts. ffl 
dc acquir.hzro.& l.paicr.tf.(icpriui.crc<ii.vndocoif 
cluditur,ij> ucita viJi;ari$ fiuc fit tncita,quo ad vcrba 



fJ.dcacqui.hfr.Si verbabftincat, tuc adhuc rcmanct fiuoquoadcafu$,n6tollitpotcntia exiftetiz ftiitatts. 
hrrcsnominc,n6cficfiu:& idcofubftitutus admitti 195 tSccuduIimitacurdida cumunis opiniononpro- 
tur,vt 1.CX contra(!iu.ibi & ita bona dcfiindi. tf. de rc cedcrc , vbi filio pcr patrf ctfct fzSti yulgaris fuofH- 
iudi. Auc adhuc no fc immifcuic ncq; abfbnuit, & tuc tutio in fuiutc, hoc crt (ecundii conlfliu Cialli, «ut I. 
filiusintcrim clthzrcs ipfo iurc ciuili ,ci"i bcncficio Vcllciic.pcrdirtal.GiUus.Jf.nuncdc lcgc Vclleia. & 
abftinendi fibi aprztorcconccffcHitaqubdcxcuctu firmatBart.ind.^.& quid ficantum. intiij.coi. & in 
apparcHit, vtru fubfticucuiadniitttt vcl no. Qiionia d.Kj.in v.q.tf.Jc vulga.& pupil.Jcquo vidcatisplend 
fifiliusfcimmifccjcfubftitucuscxcludctur.fcd li ab- Aicxand.in iJi maccr.^.fi hiius.ft;dc vulgi. & pupil. 
Ilincat,admittetur fubfbtutus, & crit hacrcstoftatoris 19$ t Tcnio limitatur non proccdcrc , quando quo 
rc ipfa , folo nominc h^rcdis apud filiii remancnte. ad pancm ( ius, in quo fiUus fiiit inllitutus , non au- 
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finguIaritctdicitBal.in I.fi malcr.jF.fi filio.ff. de viiK 
& pupil.pcribi liof.in plo.magnl.Scd toin.dcltno. 
ibi tcnct contrariiim.quli fatis cft, cj> ib initio vidca- 
tur prrcalem fubftitutioncm ^ tdUtorc d.ita liccniia 
abilinendi-.qdod confirmatur pcr I. fod fi plurcs.^.G 
filio.ff.dc vul.& pup. Prarterca fi:rc|uerctur cliim,t|. Ci 
fubditutus vulgaris cflaextraneus, c|ui decedcretvi- 
uo tcllatorc.& ficfijbflitutiocfhccreturcaduca,noil 
toIIcTctur fuitas,quo J eft filiu. Quia adhuc milicant 
rationcs , propti r ijuls cenfetur fublaca fuitas. arg. U 
vcrba.ft.dccondi.infti.fcilicctliccntia , quxcciifctur 
data filio inftituto a leftatore,vt F.didum fuit. Naai 
datiocohircdis extnmi tollit cxiftcntiam fuitatis^ 
ctiam fi talisditio cfticiatur caduca,vtd.J.filio.& it» 
ttnuit Alex.rcprehcndendo Bal.in l.fi fratris.C.dc iu 
redcli.&: d.I.(i matcr.JJ.fi fili'.in fi.ad hoc faciut not. 



tem quo ad totum, fiiit datus vulgaris fubftitutus , vt 
cftcafusin diital.fi filiusqui patri. in princ. aliaseft 
foIu$.ff.de acqui. hacre. quemad hoc reputat fingula- 
rcm loan.dc ImoLin l.apad lulianum.J.idem lulia- 
197 nus.ff.ad Trcbrl. t Quanb limitatur non proce- 
dercvbi vltra vulgarem fublHtutum fuitinfuper da- 
tu$ fidcicommiffarius fubftitutus. Quia tunc inftitu- 
tiis cogi poffit inuitus ad inftanriam fidcicommifla- 
rij adire,vtl.non iuftam.cum glof.fua. C.adTrcbrl. 
ideo non vidctur ateftatorc conceffa liccntia .nbfti- 
ncndi,fecundum Bal. ibi.quod rcputat not. dij^num. 
Pro quo facit , quia ifto cafu ccffat rario , de qui pcr 
Bart.in d.l.fi filiusqui patri. Hancdctcrminationcm 
approbanteriam Bal.in repctirione I. in fuis tf. dc li- 
bc.& pofthu.AngcI.& loan.dc Imo.indiaa I.j.ff.dc 
vul?a.& pupil.& Alcx.in ij.partec^nf.iiij.v.col.&I. 
fi fiiiushxrcs.xiiij.co1.ff.dc libc.& pofthum.& lalon per Bin.in I.Papinianui.^ .quarta autc. ff.dc inoF.tc- 
indi(SaI.j.ff.dcvulga.&pupiI.vtdecUrauitnitan-lot fU. tNono limltatur non prt>cedcrc in fubftitu- 
doprimum vulsarisfubftitutioniscffcftu,Iic« Bald. tioncVulgari fafta.quod non cft rcfpcdu lepirimar. 
inl.Papinianus./.quarta aute.ff.dcinof. tcfta.hoc co 
log citandumrcliqucrit. t QMintb limitatur non pro- 

ccdere.vbi tcftator filio fuo inftituto ncpotc cx co li- 
1>i vulgaritcr fublHtuiffct.Qupnia co cafu non viJc- 

tur data liccmia abftincdi atcftaiorc, ciim Icgata ab 

intcftatodcbcantur,fccundum Bald.&Angcin d.Lj. 

ff.dc vu1ga.& pllpil.pcr tcx.in I.lulianus.in prin.ff. fi 

quis omiffa cau.tefta.fed loan.dc Imo.in di6ta l.j.tc^ 

net contrarium pcr cafum in difta l.fi filiu^hjercs.dc 

libe.& pofthu.fecundum intcllcaum Bar.& commu 

ncm.Ncc obftatd.l.luliinus.fccudum Bar.in pcnul. 

& vlt.oppo.Quia illud cft ibi idco, quia fjcrat harrcs 

inftitutus exirartcus, & fubftitutus filiu^ hxredis : fcd 

nosloquimur in filioinlHtuto : quocafu vid.turtc- 

ftator cogitalfc dc cafu quo nolit, no dc eo cafu, quo 

filiuseffcnon poffjt. Nec aliisicftatorcogitaffc vi- 

dcatur decafu aducrfo filij aductfam fortuna conccr 

nctc, quod cogitarc repugn.it voto parctum i vt I.iftl 



Quonii eo cafu fi reperirctur (liblata fiiitas, no pof- 
fct filius ius pctcndi Icqitimam tranfmittcrcad hxrc- 
dcs.nifi prius dcclaralVct fc vcllcarg.l.fi ita k^gatum. 
^ .illi fi volct.ff.dc lcga.j.Scd aufcrre &cuItatcmtTanf 
mittedi cft onui, vt I.Panthonius.ff. dcacqui. hxrcd* 
Lcgitima autc dcbctur finc grauaminc vt I. quoniam 
in pribribu$.C.de inof.teft. crgofcquituri <}> eatcnas 
pcrdationi: fubftituti vulgarisnon tollitur cxiftcntia 
fuicacis. Verbum fuitmirabilc& magni cftcdus lac. 
Bu.vt rcfcrt Btl.in I.fi arrogator.in vj.op.ff.de adoD. 
& idcm Bal.in rcpc.l.in fuis.inij.q.ff.dchbc. & poit* 
hu.& licct Bal.in diftis locis hoc impugnet , pcr not. 
in d.l.Papinianu$./.quarta.Attaincn pro laco.Bu.fa 
cit : quia Hcct per datlonem talis fubftituti videatur 
filiusinftitutusfubilla condidonc,fi hxrcs cffc volue 
rit ! tamen talis conditio reiicitur quo ad lcgirima, vt 
firmant ipfema Bal.& Sali.in d.Lquoniam in priori- 
bus.& Ioan.dc Imo.in d.I.iam dubiuri. ff.dc hxrcd; 



odc.ff.quod mc.cau. Vel rcfpoderi poti.ft,&mcliu$iojinfti.& in d.l.fi.ft"dccondi.infti. tDccimolimita' 

Jecundum Alex.tj>f«"<l"'" tcmpora antiqua iurc di. C.,U(i„,„;..».r^m,.r. 

ctftorura, quicquid acquircbat hliui acquircbatpa- 
tri, vt Lplacct.ff.dc acqui. htre. idco fi filius inftituti 
bxredis fubftitutus adtrct in cafu difti I. lulianus. & 
lcgau non dcbeantur rcpudiantchxrcdc inftituto,vi 
dcrctur iuris prxfumptionCQ» hxrcs inftitutus rcpu- 
diarctin fraudcm legatonim , cum fciret fibi hxrt di- 
Utcm acquircnda pcr mcdium filij fubftituri.Et hunc 
inu-lledu vidctur tcncrc Bald.in l.j.C. fi quis om=ff» 
cau.tcft. tScxtolimitatur non proccdcrcvbi fi fui- 
tisfublata intelligcrctur, inualidnrctur legata ab ift- 
ftituto rcliaa qux rcguhritcr nort ccfcntur a fubfti- 
tuto repetita, iuxu I.Iicet imp rator. ff. dc lcga.j. Iti 
notabilitcr dicit Bil.in d.l.j. C.fi quis omiffa cau. tc- 
fta.dices hoc cffc fuum nouum dittum:tim5 vt fupra 
rctuli,polTct ad alia l.rcfpondcri,cj> non fiicit ad iftud 
propofitum : auonia loquiturquando inftitutuscrat 
«trancus,& alias.prout dixi fupra in proxima limi- 
tarionc.Tamen in hoc magna cft authoritas Bal.fecu 
XOodumAlcx. tScpumblimltaturnon proccderc, vbi 
filius inftitutus fibiipfi fuiffet fubftitutus.quiacu pcr 
rcpudiationcm purificata fit codido taciu,quac fub- 
ftitutioni incft: idcoquamprimum cxcluditur a pri- 
mo gradu,fit fuus hxtcs cx ficundo.Iu notiter dicit 
BaLind.Lj.C.fi quis omiffi cau.tcfta.pcr 1. condirio- 
nibus pupillus in radonc fui. ff. dccondi.& dcmon. 
201 &l.fini./.j.rf.dc vulga.&pupiL t Oftaub limiu- 
bitur non habcrc locum , quando ifta vulgaris cadu- 
C3 cfficeretur: vi quia viucntc teftatorc deficcrct. lu 



tur non proccdcrc in vulgari fubftitutionecomprc- 
bcnfa fub brcuiloqua,vel copcndiofa. Quia cu dica- 
tur cotnpcdiof"a,nontolIii fuitatcm, vt cxprefsc noc. 
An[;eLin d.l.Papinianus.^.quarta.pcrl.Lucius. ff de 
vulga. & pupil. quem rcfctunt & fcquuntur Ripha^ 
& Paul. dc Caftro in d.l.fi filius hxrcs. ff. dc libcr.& 
poilhu.Et fccundum hanc limitationem in compen- 
diofaconfuluit Alcx. apud Burgum fanfti fepulchri* 
Nam pcr didam IXuciu$.qu5hoc non bcncprobat^ 
necetiamperrarioncm fiiam,fed pcraliam , vidcli- 
cct quod talii compendiofa coitiprchcndii nedum 
vulgarem , fcd criam fideicommiffariam , vt cencnt 
omnes in l.precibus. C.dc impub.& aliis fubfticutio- 
ni.& vidiftis in materia compcndiofi fubftitudo- 
nis.ldeo tunc fuccedic quod di<SQ fiiit fupra in auar- 
ta limitatione dum alle^aui Lnon iuftum.C. dc ndei- 
commif. & ibi Bal.Ht hc in compcndiofl potat opi- 
nionem Ange.& fcquacium proccdcre, fccUs in vul- 
gari contema in breuiIoqua:quoniam tunc ccftat ra- 
tio didx l.non iuftam. qu6d in brcuiloqua nulla co- 
tinctur fideicomiffaria , nili fecum admixta fit com- 
pciidiofa, vcquiatcftator dixit : quandocunq; decc(^ 
fcrintjcos adinuiccm fubftituo: vt not. Bartol.in di- 
fta I.Lucius.circa fin.col.& ibi omncs & Bal. rcpcu- 
lionc cap.fi piter.in materia reciprocx.eodcm ctt.Ii- 
bro v j.Et hac puto cffc veriuiem.licct If^n.dc Imo. 
in diSa l.filius hxrcs. ff. dc libcris & polthumis. vo- 
lucrit contrarium , moiustali rationc : quia vulgari< 
comprchcnfafubcompendiofaaat breuikxioa faw 
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r!\ nprfffA, '"um dicaturcxprcfse vcrbitgcncralibus 
flpriicomprclirnd.rcctiamcafumnolucats: fcd ad- 
Iiuc oliftct ritio fupradiftajfic in i'i6Li quirta limita- 
tionc. DehocandJtioncfubflituti toliaturcxiftcn. 
ta fuirari^vicJcatis plcne Bart.in difta l.li filias , qui 
pjtri.flF.d; vuljj.& pupil. & alios in locis fopcriusal- 
l'T3ti$:pIcnifumetjmcn pcr AK x.in I.fi filius lirrcs. 
fF.dc libc.&r pofth.& po(i Ludo.in I. apud lulianum. 

lo^ fMcm Itilianus.ff.ad Trcbcl. tVnum tamcn mcti 
tfne'>i:is,t|u6J toftatordirponcrc potcfl,q;i6ddatio 
ncfublUtuti nontollatur fuitaSjficudumBal.fingu- 
ladt«r in c.Cuman3.dc elcc.pcr tcxt.in l.in conditio- 
nibus prim-im locum.in prin.ff. dc condi. & dcmon. 
fjucmfcqniturlaron in l.in pupillari. j.col. fF.dc vul- 
jia.& pupil.quod cft not.pro xj. limitationc ad hanc 

205 rcguli.diccnainpaucislocishocrcpcriri. tSccun- 
di> principalitcr tollittir fuitai , fi filius ipfc fjcrit hx- 
rcsinflitiitasfub illa conditionepott ftaiiua,*! harrcs 
e^fe voIucrit,vt cft cafus in i.Cornclius.& I.iam dubi 
tari.ff.dc hxrcdi.inftituA' l.vcrba. fF.dccondi.inftit. 

2o5tTcrtib tollitur,quando filiiiscft inftitutus fub- 
ali.i condirioncpoteftariua, vt I.in conJirionibus pu 
pillus.ff.dc condi.& dcmon. Qupd intdlipatis veru, 
quando crat talis codirio qux vltimo viti fpirini ad- 
implcri potcrat.puta fi x.dcdcrit;quiatunc nuquam 
efiicitur fuus,doncc condirionccxplcta adiucrii,per 
l.fin.ff.dc condi.infti.& l.fuusquoq;.fF.dc harrc.inft. 
fccus fi vlrimo vitac fpiritu impU ri non potcrat : vc- 
luri quia fiicrat inftitutus,fi capitoliu afccdcrct.Qiio- 
niam co.tunc quam primum deucnit ad vlrimum vi- 
tx fpiritii^vcnirc poteft fubftitutus vcl coharrcstqui- 
bus dcficicntibus ipfe filiusab intcftato cfiicitur hi- 
rcs, quamprimum conftct amplius con^litioncm im- 
pleri non poiTc.Si .lutcmconditio impleretur, ftariin 
efiiccrctur fi!us,vt dida I.in conditionibus.& ha-c vc- 
ra exiftunt fccundum iura anriqua : hodic vcrb fccus 
fonc clTct per Lquoniam iu prioribus.C. dc inofF.tc- 
fla.vbiS.ili.poft gloA Bar.concludit,qubd ciim fal- 
tcmquoad lc-pitimam pcrillum tcxt.tollaturomnis 
condirio,dilario,acquodcunq; grauamcn : itaqubd 
conditioncs in inftiturionc fili j habc ntur pro no ad- 
icftis.vt ibi.& l.fancimus.Jf . cum .lutrm.illo codc ti- 
tu.fi hodicpatcr filium inftitucrithircdem fub con- 
dirione,fi voIuerit,.iut (i dcccm dcdirit,vcl fi capito- 
liumafccndjrir, am \i Romiiucrit.autnauiscx Alia 
vcncrit:quo ad lcgirima filiushabctur pio purc infti- 
tuto diftis codirionibusipfo iurc habitis pro non ad - 
icfiis:& fic adieito quilifcunq; coditionis hodic no 
tollcret fuitatcm. Vidcatisplcnc Bar.Bald.& Sar.^n 
dida I.quoniam inprioribus. loan.dc Imo. in Lfi.fl-. 
dc condi.infti.&AIex.in I.fi patcr.C.dcinftit.& fub- 
fti.fub condirione faftis.& in fincdtciditquidfcrui- 
dum fit hodle.fi filius inftituatur fub talibuscoditio- 
nibus.& inl.fimiter.f.j.fF.dc vulca.& pupil.dcquo 
dixi fupri.fupcr vcrho Jncedemtefiametit^nioifMfnj. 
j.vcrfi.pliis dico qubd ipkmct patcr. & ibi plcnc vi- 

207 dearis. t Quartb toliitur exiftcnti.i fuitaris , fi filius 
e1 inftitutu* in rc certa , alio vniiicrfalitcr inftituto. 
Yiitn co cifu doncc vniucrfalitcr inftitutus rcpu Jict, 
in ftitutus in rc certa habctur loco lcgatari j. vt 1 . li 
ex fundo.& l.ex fadoJa prandc. fi.dc hrrcd.infti.fa- 
cittcx.no.in l.quotics.C.dc harrc.infti.idco filiustali 
terinftitutus non diciturintcrim fuus.ita clicitBald. 
in l.apud hoftcs.vcrf.circa prardifta.C.dc fuis & legi 
ri.hxrcd.&cl3riusindiftal.quorics.vcrficu. vltcriuj 
quiro.vbi dicit qubJ talis fingularis harrcs ctiam fi- 
Uus no qtit fuus & ncccflarius : quia illa qualitas in» 



trodufta cft fauore crcditorum : fcd ipfe non trnetOf 
crcJitoribus rationc kgitima::crgo nG cft fLius & nc- 
ccfTarius, fcd voluntaritis. Idoo fi deccditantcquam 
agnofcat.non tranfmittit iurc cxiftcnti.T fui hxrcdis, 
fid tranfmittit pcr I.fi quis filium.C.dc inof.t -ftamc. 
Idcm tencntAngeI.& Ioan.de Imo.in di(fe t.ii filius 
qui patri.& hxc eft vctitisfccundum Alcx. ibi , licet 
Ludo.de Romijin l.apud lulianii. /.idcm lulianus. 
ffjd Trcbcl.contrarium volucrit , motut ca rationc: 

Jiuia filiusin rcccna inftitutus habctur loco harredis 
ccundum glo.in cap.fi patc r.in verbo, Certa rc.cod. 
titu.lib.vj. fcd Bir.damnat illim clo.in dida l.ex ft- 
fto,dcquodicatt$ vt plcncdixifuprico.in vcrbo,/» 
ndem teftMmento reUttfHtm. ]. pcr duas chartas antc fi. 
208 vcrficujd dcclaririoncm prxmilforum. t Qi^in- 
tbtolliturcxiftcntia fiitatis ptrdat-oncmcoharredis 
extranci,pcr tcxt.in didta I.apud Iulianu.i.idcm lu- 
lianus. ff. ad Trcbillia. fccundum Bano. in difia I.fi 
filiusqui patri.fF.de vulgaA pupil.Namquoties pa- 
tcr dat filio hxredi inflituto cohzredcm cxtraneumj 
cxhocvidcturipfum filium facerc harredcm volun- 
tarium:& rario cft, quia pater dado filio coharrcdem 
vidvtur rcccdcre a prouilione Iegali,qux habct quod 
fulaexiftentia fui harrcdis fufiiciat ad confirmario- 
ncm corum quar in teftamcnto conrincntur. Pariter 
autem dando cohxredc,vcIIc vidctur qubd fiat con- 
firmatio conim pcr cxprcifam adirioncm:quafi dan- 
do cohzrcdem non fuerit 'onfifusdcprouifionc lc- 
gis:idcoIrx fibi non prouidct, argu.l.fina.^.fedqnia 
quidam.C.de iurc dclibcran.Et pro hoc Bart. & cius 
fcquaccs allegat cafum in dido /.idcm Iulianus.fc(l 
fupcrhoc eft aducrtcndum , quia Paul. dc Caftroin 
rcpctitioncdicci I.fi lilius hxrrs.fF.dcIibcri$& poft- 
hu. qucm fcquitur dc pundo ad pundhim Angcl. itt 
didal.fui.inftitu.dchzrcd. quati.& diffcrcn. tcncnt 
contrarium.diccntcscis vidcri durum,qubd przfup- 
pofita foitatc in efTc dcbeamus fibi cfFeSum dcnega- 
rc. Nam cfFcftus fequicur fuam caufam dc ncccfl^a- 
tc,vt I.non potcft.Cdc furt. Quinimb criam fi patcr 
hocvoluerit, qubd fuicasdurct, fedcarctdfcdu fibi 
inhsrrentc.non videturqubJ hoc poffir,«rg.I.iijjf .fi 
loci.ff.dc adimcn.lcga.& I.ncmo poteft. fF. dclegat.). 
Etquod pcrdjtionem cohzredis recedi vidcatur i 
ptouifionc lcgis, non vidctur bcnc di&ura : quia per 
hoc niam poflct dici qubd tolkrctureriam ipfafui- 
ta$,qu^'cftdclcgis prouifioncquod tamct ftfalfum, 
ncc paterpotclKi rcnunriare, vtl. ciimdc hzredita- 
tc.ff.dc acquircn. hxrcdita. Ncc vidaur ctiam benc 
dictum , quia patcr dando cohircdem non vidcatur 
dc Icgc confifus.Quoniam iftua,f<.ilicct idirc,confi- 
ftit in Toluute ipfius cohzrcdis,ciim adire cogi non 
pofiit:;nib p6t npudiarc. Et fic prouifio patris fru- 
ftrabitur.igitur non eft credciidum , quod per proui- 
fioncm fuam fcmiplcnam & inccnam volucrit rece- 
dcre i pleni proiiifione legis & ccrta. argu. I.hzresa 
dcbitorc.jf .j.fF.de fidciufro,& l.fi te folum.dchzrcdi. 
infti.Ncc ctii vidttur dc illa difhfus, ciim filius pof- 
fit fcimmifccrccxprefsc , ficut ipfe extrancus polTet 
adirc. Vndc no cft darerarioncm cur magisconfifus 
fiicrit dc adirione cxttanci , quim immifhonc filij, 
Quaproptcr prxtcxtu illius confidcntiz fuitas non 
tollitur, qux dicitur prouifio Icgis. PrxmifTa corro- 
borantur iunftonigro infti.de fiducia.tufc. vbi clarc 
probatur,qubd maior & fccuriorfiducia cft de cun- 
iuniSo adc6iun^um,quamde cxtranco,& lexplus 
confidit.Qitarc fundamcntum Bart. & alioruro prac- 
Jii5tararionediceudumpndauoocm cohzrcdiscx- 
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tranci toUi cxiftctia fui hxrcdis, no valct, przfcrtim 
coSzrcsIocofubftituri hal>ctur,vt I.Titio& Mg- 
uio. ff. dclcg.ij. fcd pcr dationc fubftituti fuitas non 
toHitur,vt s.pcrcos coclufumfuit: -rgo mnlto minus 
pcr dationc cobxr:dis.Nt.c obft.I. apud lulia. jf . idc 
Iuli3nus.ff.ad Trcb.inqua fcfundatBar.cum fuis fc- 
quicibuj.Nam illud qood ibi dicitur,fcilicct cj» vnus 
cohxrcducocituradirc,vtlirmcnturtabulx pupilla- 
rcs:boc non fit cx ncccfsiute, fcd pcr fola cxiftctiam 
fui h^rcdis filij inftituti iam cofirmatx funt:fcd fit cx 
voIunt3tc,& ad cautcla.quia poflct ncgari patria po- 
tcftas,& dc facili probari non pofret,& fic fuius non 
patrocinarctur.Vndc vrilius cft, tp cxprcfsc adcaiur 
hxrcditas:quiaturtcdc facili probabiturtabular^ co- 
firmario.Ethoc vidcmusin fimili:quia pcr cxiftcnria 
fui hxrcdis cofirmatur fidcicomilTum vniucrfale, & 
tranfcut aSiones abfq; alia cxprcfTa adirionc fai im- 
mifsione filij^vtl. itatamc.jf.fi patcr.ff.ad Trel>.& ta 
mcn filius cogi poteft fc immifccrc cxprcfsc ad Hncs, 
vt fi ncgaretor cxiftctia fuihxrcdis& fuitarisfeii pa- 
tria potcftss,qu.T facilius nG probarctur,fjItc proba- 
ri pofsit adirio.vtcftccx.in d.f.fi paicr, & Ijrecufare. 
f .mcminiire.illo codc ritn. Nam non probau fuitatc 
vidcturfaftacofirmatiopcradirionc.Quarccdnclu- 
duntprxfari patrcspcr «larionc cohxrc-dis non tolli 
exiftcria fuitaris. Scd comunitcr tcnctur opi nio Bart. 
cj, tollaiur fuitas pcr darionc cohircdis. quam tcnuit 
licoxlc Arc.Anf;.Io.i.dc Imo.Paul.de Caft.& Alex. 
in d.l.fi filiusqui patri.ff.dc vulga.& pupil. & Bal.in 
d.I.fi fratris.& I.quidamcuIogio.C.deiuredcIibcr.& 
ibi hoc tcncnt Cyn.& Salicin I.j.Cdc tefta.tutcA in 
I. prxcibus.in matcria vuIgaris.C.dc impube. & aliis 
fubftitu.Iicctin fcruohxrcdc inftitutonon tollatur 
ncccfsitas per dationc cohxredis libcri , vt s. vidifHs 

opin principio huiusnotuIz.tHanc tamcn opinioncm 
limitt tis non habcrc locum in fequcribus cafibus : & 
primo non proccdit quo ad ca qux nen dcpendct im 
mcdiatc cx icftamcnto^vt patct in iurt tranfmittcndi 
iixrcdimc non aditam ad quofcunq-, , pcr l.fi fi-airis. 
C.de iure deli.fimilis tcx. cfl in Lij.f. ibidem.ff.de col 
h.bo.idcm probatur in l.Lucius.ff.d • vulg. & pupil. 
fecunduintcllcau Ang.ibi.& fic fi filiusa patrchx- 
res inf Ututus,antcqua abftineat a paterna hircditate 
dcccirerit.hxrcditatc tranfmittit ad quofcunquc hfre 
des fuos,quantucunq; cohxrcs fucrit fibi pcr patrem 

lodatus:ita condudit Batt.in d.l.fi filius oui patri.tNa 
iu$tr.mfmittcndinon dcpcndet immediatccx tcfta- 
mcnto,fcd u lcge.Similitcr no impcditdatiocohxre- 
dis extranci,ntc tollit fuitatc quo ad effcftu.I.fin.C. 

rcpu.vcl abfti. hxrcdi.vt dixi s. dcclarando prima 
fpccicm tranfmifsionis. .Sccundb limitatur non pro- 
ccdcrc in cohxrcdc fuo.quoniam pcrillum non tolli- 
turcxiftcnria fuitari$,fed duntaxatpcr dationccohf 
rcdiscxtianei,vtd.l.fi filiu$qui patri.&d. 1. Locias. 
ff.dc vulga.& pupil.iunfta l.apud lulianum. jf. idem 
Iulianu$.ff jd Trcbcl. Tcrtib limitabitis dida com- 
munemopinioni: nonproccdcrc, vbi patcr fuo cohx 
rcdi vltra dationc cohxrcdis cxtranci dedilfct fubfti- 
tutnm fideicommiflarium. Quoniam pcrhoctcfta- 
tor vidctur voluifrc, cj» filius inltitutus non habcai li- 
ccnriiabftinendi, fcd pofsitcogi inuitusadircpcr fi- 
deicommifTariu iuxta I. quia potcrat. & quafi pcr to- 
tum tituIum.ff.adTrcbcl. iu notabilitcr dicit Bal. in 
l.non iuftam.per illum tcxt.cum glo.C.ad Trcbcllia. 
pro quo facit.licct ipfe non allcgct tcxt. in dida 1. iu 
ttmcn.^.fipaicr.ff.adTrcbcllia.iunaararioncillius 

tcxjbi afsignaw per Bart- & doaor. Hanc ctiam li- 
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mitationcm tcnuit idcm Bil.in ditfial.in fui$.fF.deIi- 
btris & pofthumis. Scd Alcxan. ea m rcprchendit di- 
cen$,ip{am nO pofTc procedcrr dc iurc:quia rario qua 
datio cohxrcdis cxtrancitollit fuitatrm, noneftc» 
co,<ji vidcatur filio data liccnria i tcftitore abftincn- 
di:quinimodunitncccfiif.is,vtdiifta I.cum h.rrcdita- 
te.ft.deacqiiirenda hxrcdita.fed cll rario,Quia tefta- 
tordando cohxrcJcm cxtrancumnon videturcon- 
fifus dc proui Jcnria Irgali facicntc filium hxrcdc m 
fuum & neccHarium.Ideo per prouifioncm hon inis 
dcbct ccflarc prouifio Icgis,vtl.fi.C.dc paft. coucn. 
& l.fi.C.dc iurc dclibcran. Ethancrarioncm :>ppro- 
bantdodo.communitcr,quiaratio locu habet i.tiam 
dato fidcicommilfario fubftituto , ergo &c. Nam in 
d.ff.fi pater.tcftator ncn oftcnditft tam panim con- 
fidcrc dc prouidentia lcgali. Qttarto limitaturdi- 
Aa comuntsopinio non proccderc, vbi filio vniuer- 
falitcrhxrcdi infHtuto datuscffctcohxrcs cxtraneos 
in re ccrta inftitutus:quo mortuo Hlius abftinuit: Na 
cxiftcria fui hxredis bcnc operabiturrofirmarionem 
tabularum pupillarum : cx c]uo non habuit filius co- 
hxrcdc-m,cuiusaditionc potiierit tcftamcntum coir- 
firmari. Quia tcmporc morris talis cobxrcdisin re 
certa inftituti nondun» filius vniuerfaliter inftitutus 
omnino dcfierat adirc pofTc.idoo fi mpcr talis cohx- 
rcsinrcccrta datus locolrgatarijfuit, vt I.quorics. 
C.dc hxrcdi.inftit.non autcm f.iit loco harrcdis , ncc 
clfc potuit viucnte filio vniucrfaliter hxrede inftitu- 
toadhucnonrcpudiantc. Itaclcgantcr dicit Anpel. 
in 1. ex f!ido.la grandc.ff.de hxrcdibusinfti.& prius 
hanclimitationcm tcnucrat Bald.in rcpctitioncl.in 
fai5.in vij. quxftio. cum har tamcn modificarionc,vt 
nonproccdat quando talis cobxrcs cxtranrusin re 
ccTta inftitutusdfctfiliusemacipatus tcftatoris: quii 
cumhoc cafu habeat illamccrtam locolcgitimxiu- 
xta l.ctiam.^.fina.ff.dc bon.Iibcr.& l.omnimodo.C. 
dc inofficiofo tcftamen. & in legitima locum habcat 
ios accrcfccndi quo ad rcfiduum h.Treditatispatcr- 
nx,per jf .cxtcrum.in Autlnnt.vt cum dcappel.cog. 
crgotunc non hab«ur loco Icgatarij.fcd hxredis: Sc 
perconfcqucnstollcrctexiftcnriam fuitariy. Scd ad- 
ucrtatis, quia contra hanc limirationrm Angel. facit 
rarioDyn.Bart.& aliorum communcm opinioncm 
tenentium,pcr qui m fuitpriccders limitariorc pro- 
bata. Nam fatis vidctur tcftatoraprouidtntia legis 
rccefsiflc, dando cohxrcdcm extrancum , licct poft. 
ca non adicrit,cum adirc potuiHct,fi antc cius morte 
filius vniuerfaliter inftitutusii patcrna hxreditate ab- 
ftinuiffct. Nec refcit quo ad hoc ancdctinftitutus 
in quota, aut in rc ccru: quia vtroo; cafu locu liabct 
iusaccrefccndi hxredc vniucrfalircpudiate,vt pleni 
dixi ?. eodc in verbo , /» todtm ttJfdfntnterelin^Ment. 
propc finem. Similittr modtiicatio Bal.non vidctur 
vcradciure:quiaptrdarionemcohxrcdiscmancipa- 
ti non tollitur fuitas,vt tcncnt Angcl. lo. dc Iinol. & 
commuiiitc r alij Doftor. in difta I. fi filius qui patri. 
licaBartol abi indccifum rcIinquat.Et moucnturra- 
tionabiliter : quia quando eft filio datus cohxrcs al- 
tcr filius cmancipatus, attcnto quod patcr cum infti- 
tucndo vidctur boc cx nccefsitatelegis feciHic, quam 
vt reccderct 2 prouidentia lcgi$:cum tcnctur cu qua- 
uiscmancipatum inftituere inaliquo, iuxta 1. intcr 
citera.lf.dc libe.& poftfiumis.qu3rc ratio non mili- 
tat in pcnitus cxtranco. Lt liccxhoc poilctisaliume 
re nunc quintam limiurioncm ad didam commo- 
nem opinionem,quJ>d datio cohxrcdisextranci toU 
lit foitatem , quando iUc cohxris cft omnino cxtra- 
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Repe.cap.Raynu.Gul.Benediili. 

ncus: iccuiutncn fi non cfTct oroninocxtrancuSjfcd Tatis,& trafmifsionis difta fufficianr. Vnfi pbftrcmi 
cflctquidcncccfsiutcforctpcrtcftatorcninftitucn- noubitis,<j> vltra Cruos & hbcTostcftaiori$»cftalia 
du$,vt cft filiascmancipatus.Et idcm in aliis deftcn- fpccics neccflarioru harrcdum , dc qua c6munifcrn5 
dcntibu$,qui funi dc ncccfsitatc inftitucdi-vel c\hx- dicitur.Et cft illc nccclTatius hxrcs cjui quocuq; roo- 
rtdindi.vi cft ncposcx filia.vt l.fi.C.dc libc.prxtcri. do no jpotcft hzrcditnc rcpudiarc,(icut cft cxuam» 
& hrc cft vcrius:litctSa!i.in l.quidam culogio.C.dc liarres filio ttftatof i$ pupillaiitcr fubftitutus , qui ne- 
iurc dclib.vidi itur vcllc pcr dationc cohxrcdis cma- cefl*e habck fili j antejPubcrutc defundi harrc dit.^tein 
cipati toUi fuiutcro.quod cft falfum (ccundum Alcx. adirc,ncc cam poit ft quouifmodo euitarc ctii pcr rc 
Scxtb limitatur dida communisopinio noprocc- mediu l.cum hxrcditatc.ff.de acqui.hjrr.vtdixifupcr 
dcrc , vbi c oh jrcs cxtrancus non adirct, quoniam co verbo,£r vxertm nmmt AdtU. in quatto przludio, 
tunc non lolUraur fuitas.ita clcgantcr dicit Bald.pcr loqucndo dc iurc .iccrcfccdi.& plcnc Alcx.& DoSo 
illum tex.in d.l.fi fi:am$.C.dc iurc dtlibc.idem tcnct rcs in l.quipatri.ff.dc acqui.hzrcdi.Vcruntimcn ille 
Paul.dc Caft-in d.l.cum hzrcdiute. vbi hoc multum dicitur impropric necdTariuf , cum fit pupil!t> extri- 
comm-ndat.lJcm tcnuit Bal.in repetttione I. in fuis. neu$:quia proprii neccflarius cft ratiobe potcftads» 
ft".dclibc.& pofthu.& inl.cxduobus./.fin.cuml.fe- vtI.nccelTariis.in fin.fF.de acqui.hxrcdi. 
qucnti.ff.dc tu1e.& pupll.Scd aducrtatis , quia coua 

Bal J.tcnct Rapha.Cunia.in d.l.fi Gliu*qui patri.pcr L^uS Chrifto Icfu Doniino noftro. 
tcxt.ind./.idcm lulianus.vbi fccundumcum illi co- 

ha:rede»rcpudiarunt,& umcn fiiit Cublata fuitas.Scd S r tJi/ Utf ty£ SECT/ONIS. 
ilktixtushocnonbcneprobaf.quoniamibifijrcdcs 

Donrtpudiarunt.fcd foIumadircrccufarunt:Cxqua ^ j n J J 

rccufationcnoninduciturrcpuJiatio, vt I.itaumcn. CUltiim Pctro tradldcranC. 

^.fi paironus.fr.ad TrcbeIIia.& ibi hoc tcnetBar.fcd 

cotra Bal.cft tcxiccundum Alcx.in l.fcd & fi plurcs. , H^rtitnflauipoitfifMb caruLtuntmMtrimtmi. 
> .fiIio.in fin.ff.de vulg.& pupil. vbi cxtraneus cohx- , Ltgittm*txctpUygr*$t4nf«ttfihaTts. 
rcs vcnircno poteftcx pupiliarifuUftiiuiioncadbo-^ SurtfiMdtftrhitrtdtmnMditstHr.^ktmmuimfUdt. 
na impubcris : quia fubftitutio non valuit ex coquia ^ Trunmtdthttkartt grMuumniAtrt.id^ nit.^. 
rcpudiauit patcrnam. Q^npd dicerc non potuifTct illc g NMhtrtdJuns muJitr viroctrTtiiirifdt{honit,f*t hdhtt 
tex.nifi fublata fuilTrt fuitas.Et hanc opiiiioncm con- y7 txtr«ntm vir 4id t*m utrifMiltontm tritnfc»t. 
trafemctipfumtcnctipfe Bald.inl.quidam eulogio. y fatnniHt prefni duMMr. 

vcrfi.fcd oppo.& vidcturquod pupillus &c.vbi recc g fJ^fMrtmonihmfHb ptrnA indici nan fettfijid frdtttif^ 
dit ab co quod dixcr Jt in d.l.fi fratris. Scptimo limi ijuiiidlia potejf. 

tatur no proccdcre.vbi datio cohzrcdis cxtranci ru- ^ PrtmttijMii imtuari pete/}jd mMnmemHm cxnudt (S* 
ptafucritperbonorumpolTefsioncmcontratab. Ita jpmotMJt. 

linguIaritCT dcciJitBJ.ind.I.cx duobu$.f .fin.moucio 'PcmdUaiceJf4fttiifHiiadmAtriineniMmcopptlefi.(jr 
turcx vnarcfponfionc,quam ibitradit ad vnum con nMmtreU. 

trarium,vtibipereumniliilaliud alicgantcm. Idemu spiritmdJumMrimonifcondiiientfHiipetefiinJhiiii. 

icnct Ang.in l.cuam fi contra.fT.de vulpa.& pupil.& ij Menit/hnruimpeieflinfiaHi/i<}Htm menathHm rtcifiat. 

Pau.dc Caft.in d.I.cu hf rcditatc. idem in fimili pul- 1^ t^tMtrimomMm dicitur mdgnnm facramtntMm prepttf 

chre not.Bald. inl.fi matcr.^.j.ff.dc vulg.& pup.Scd ijMin^Mt.crnH.iycr t6. 

aducrtatisquia contrariii tcnuit loan.dc Imo.in d.li^ jl^imtat canfMHr ttiMmJi mMlierftmtn nen tmittat, 

cx duobus.^ .fin.quia ctiam ifto cafu locum habet ra i8 Afantm ^HartijMitdicMKr. 

tio D y.pcr quam datio coharrcdi$ cxtranci tollit foi- 19 t^/4/n««/»i/«*» yW. 

utem.dc qua dtxi fupra in princip. huius articuli.fcd io MatnmomMm tndMB poflfoUnni^atient cmfnmmmit. 
quid fi cohzrcs tcropore teftamenti fafti crat extra- ji tJ^/atnmenij mJtitMtionii dnpltx canfa. 
ncus,fcd tcmporc monis tcftatori$ crat fuu$,vt puta, u Ltgumiitai t^ntklm dtcemi. 
quiafiiitIcgitimatus,anpcrdationcmuliscohxrcdisij N nhtndMm pari. 
tollatur cxiftcntia fuiuti$,vidcatis pcr Bal. in rcpcti- 24 tJtfatnmemnmfacii caMfafapefiu 
lioncdiftxI.infui$.in vltima charta.ff.de libcris & 15 Afatrimenuim frepttr diHitiat nen contrahendMm. 
pofthum-Oftauo limitatur rcgula noftra non procei« PHlchrunde mHUerii ef} interdkm caafj matnmemf. 
dcre vbi teftator difpofuiflct pcr dationem coliirc- 17 THrpi, an cjjber ^H.tmfMUhra frafMmatMr.drnmm.iS. 
dis cxtranci non tolli fuitatem filij hxrcdis iiiftituti: 19 Ptccatnm mtnm tj/fenncari CMmfMkbra. 
quia teftator hoc potcft fccundum Bal.finpuhritcrin jo TMlchntHde vxoris ifiiihm noctat. 
cap Cumana.dcclca.pwrtcxt.inl.in conditionibu$. ji TtBtx^Htprofniduatitr. 
Ptimumlocum.fF.de condi.& dcmon.qucmfcquiturji AfHiitnhmanfeentart ticeat. 
iit lafon inl.in pupilIari.j.coI.lF.dc vuIparA pup.tScd jj AfHlitnhmanmttniiapoJfiexctfmenwmnttfMim. 
an fuius tollatur, It filius rcnuntict hxrcJitau patcr- 5 4 MMlitrti tjHalutrft emart fofint. vi mantu pUctant, 
nx Cv Bald &Sali.indJ.quidam culogio.dicunt cj, 35 t;ifHlieresfaciemftngentesftccant.&nM.i6.(i-iy. 
non vt ibipcreos. Qiipd intcUigatis vcrum.prxtcr- j8 MHlitrJemfercMfitUMdari&eman. 
aulm quo ad cfFv.aus conccrnctcs commodum haerc J9 MnlierHm canfa mMlttdtmm cerrMunt. 
diutis ipfi filio acquircndum , puti quo ad ius tranf- 40 MHltenhmtjuande licttfefHcare. 
mincnd! quodpcrrcnunriationcmimpcditur: fcciis^i r.xerntnMteJtmMiiemanrecemamprtfandere. 
nra ad cftcausrcfultantcs poft filijabftctionem.An 41 MHlierfemper ce^itart dthet.vtfHepUctat mante. 
autcmpercxhircdationemtollatur cxiftenria fuiu-4} Eftfiepman prehthertfeffitmHlitrttvhtra munfirmitu 
tis.farisvidifti$fupni,vtpatctcxprxdiais:quiatol- tccUfamtngredt.&nH.^. ...... 

Jturfcufufpcnditurdonecexhiredatiofiicnt rccifa^^ rxemtc tttMnari petefl.ntcCMm catmfta demtrttmim 
pcrqucrcbmicftamcdinofticiofi.&hxcdeiurcfui; «wrfl». 
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46 CMjhutijttnfUx. , . . i 

47 CsJhtMvulMMlupMrum Mb*fi avtriat,t4te. 

48 ytdMdijiudnMMr. 

4P C»JhtM femMgaUt ^M*. 

€0 Clmlh¥tTtplufmcMjht4tUfiitttm*m**^ 
51 Lmxmtu ptccMMm fofidMMriMm sffiaMt maxmcdiM- 

Ki SodtmtuomHcitnfunfhnAtaUtChnjhpmtrMnt. 
^ AdMltirium vxtru abommabdim & AcnmfMmcndMm. 

(^nM.^4- 
55 FeeminuccnMiMuiinterdictnda. 
5<5 MMlitnbm tMrfic tji vtnt vfm. 

57 CMMiMis/Mm m tnpUa digirtntiM. 

58 AdMlttna tttam a btlMu pMmri. 
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Cilicctlibcrc& volunoric in vxo- 
rcm. Non t quod cxprcfsc pcr tc- 
(btorcm aftridi fuiflcnt tutorcs illt 
Pctro plufciuim altcri cam tradcrc. 
Fuit cnim hxc AdicSa ipfaus Ray- 

_ nutij filia & hircs illi Paroin vxo 

rcm tradica pif tutorcj: licci a patrcfuofub conditio 
nc nupiianim hxrcsinftituta non fuiflct,licut poiuif- 
fct patcrcam fub conditionc nuptiaruminftitucrefi 
voluiflct:& tcnuiflcttalishzrcdisinilitutio fub con- 
dicione nuptiarum fada , quatcnus vitra lcgitimam 
fuiflVt indituta: quia quatcnusTuam conccmcbatlc- 
giiimam,& vfquc ad illius concurrcntcm quantitatc« 
talis conditio & quxcunquc alia fuilTtt ipfo iurc rcic- 
fia,& ipfa ftlia habiia fuiflct pro pure inftituta. ciim 
libcri tcftatoris grauari non pofsint in corum Icgiti- 
ma conditionc vcItcporisdilatio.I.quoniam in nrio- 
z rib'.C.dc inof.tcft.& vidiftis in vctho,JltIijMit. T Scd 
in co (juod cxccdit lcgitima tibcri poflunt hf rcdcs in- 
ftituilubc6ditionc,pratfcrtimmatrimonij; licut poP. 
fct quilibct altcr cxtrancus ctiam cum ccna & dctcr- 
minata pcrfona contrahcndi.l.j. & ij, C. dc inftit.& 
fublhfub conditionc faftis.Et tcncbit inftiturio con- 
diuonaIis,adc6 fi hxrcsulitcr inftitutus velithx- 
rcs ficri, ncccirc habet matrimonium cotrahcrc : vel 
J quoJ percunonftctcrit, vtibidixi.tEtpcrefiftjre 
non dicitur,qu5do illc vcl illa cu quo vel qua cotrahi 
iubcturmatiimoniu,c6fcntircnon vult cxprefscco- 
trahcre rccufando: vel udtc,puta cfi alio tcI alia c6- 
trahcndo. Vcl illc aut illa cu qvio vcl qua cotrahi dc- 
bet.cft indipnus vcl indigna tali matrimonio:fcu ho- 
nefte cu illo vcl illa cotrahcrc nopoteftrvt qnia diHa 
ma» dc mcrctricio, quanuis pcr violcntia commiHb 
ipfa non confi.ntientc.xxvij.quxft.ij.cano.raptor/c- 
cudum gUfupcr vcTbo,oculoi.in c.qucadmodum.dc 
iurciur.vcl cft aficSus vcl affcda alio virio, puti fan- 
guinis, vcri»ctc ad ignominii vcl inhoncftatc,aut ira 
pcditiuocffcdus matrimonij, dc quibusplura habc- 
usexcplaind.c.qucadmodu.Namhiscaftbus & fi- 
milibuscondirio matriroonij habcturprononadie- 
da,tanquam viduitatem induccns:quia iufla cotrahc 
rc cum aliquo cctto hcmine , fatis prohibita cenfctur 
contrahcrecumafii$.Idcofi cumillocontrahtrc non 
pofsit,quia non vult,vcl cft indignus.vtquia non co- 
ucnit ftatui puellx,aut puclla ftatui viri cui conditio 
indida eft: cogerctur hxres uliter inftitutns fcpcr in 
viduitate rcmancrc , quod non cft diccndum. I. ij. & 
I^^Auihcn.cui relifitum. C. de indid.vidui. [ Et plenc 
habctur infira fuper verbo , J^mi cmm mUm contrMhtns.] ' 
Si cnira vcrum amamus , duciur cft condiuo nubcrc 

rr ij indigno 



Repe.cap.Raynu.GuLBenediai. 

indigoo* lut cu quo honefte nubcrc non potcfl, (|ui ff.dc minonb.& fic diccmur proprtc pcsna , rx quo 
nunquamnubcrrecTndetaltscodicioreiicicur. 1. cum patrtmonium diminuit. t £( tdem quod matrimo- 
italci^atum fit.J .viJcamus.fF.de condi.& demon.fc- nio carnili fcniarctur in macrimonio fpirituali , pu- 



cundumglof.in tin.& DoCt.in di£b.l.).&i).C.dcin 
^ fti.8c fublb.fub condi.faft.tTenet ctJjo coditio mi- 
trimonij hzrcdi indida, vbi eft ci pofsibtIts& hon:-- 
fta,vt ibi. Qa«m tcnetur hjrres eotunc implcrc,infira 
tricnnium,ciuatenusin co cft,& icgitimx ztacis , & fi 
impubcs e(lct,eara implere debct infra tricnium poft 
pubertatc , quo elapfo non audirctur nubere volcns, 
ciim fit tuc pcrditi hzrcditas abfquc rcmi-dio purga- 
tionis morz,pcT t(.'xt.nngularc inl.ij. ^.ad filiorum. 
C.quando & quibusqoaru pars dcbc.cx bo. decuri. 
lib.x.quem ad hoc pondcrant ibi Barto.& DoSt. Ex 

5 quoctiaminfert ibi Ioin.de Pla. + quodli paterfm- 
phytetifimacqutrerct pro fc & ftliis roafculis , & foc- 
minis infta lerricorium conccdentis nubentibus:mor 
tuopawc filiz pubcrcs nubere dcbcnc interritorio 
infratricnniumtaliis non admittcrcnturad emphy- 
tcufimiper illumtcx.notabi.Ad Itocfacitquod dcci- 
dit Bar.& Ang.ibi in addi.per illum ccxt.in Lmurilc- 

f guli.C.dc murllcg.Iib.xj.volens, + qucd ftantcpafto 
vcl ftatuto,quid cmphyteufis tranleat etiamadfoc- 
minas nubcntcs fubditis iurifdiftioni concedrncis,& 
non alitcr:fufticit mulicri cxtranco nubcnti, fi illc ef- 
ftci vclit dc iurifdiftioncipfius c5cedcntis , & ibi fuu 
i citcro faccrcdomicilium. Videatis loan. Fab. in 1. 
j.C.dc nup.& Anj;.confil.xcij.& cofi. Ixx. vbi poni- 
lurratioquarchoc ftatuitur,& FeH.in.c3p.j.dcfpon- 

7 fa.& lafon in l.j./.huiu$.ff.dc iufticia & iure.+.Licrt 
cnim mctu pa:nz,qitx proprii diciturdiminutiopa- 
trimonij,quis cogi nonpofsit ad contrahcndum ma- 
trimonium , cum matrimonia eflc dcbeat ab omni 
pccna,&coiftioneIibera.l. Titia. ft".de vcib.oblipa. 

8 & ca.Gcmma.dc fpon(a.+ Tamcn fpe przmi j potcft 
quis ad matrimonium carnalc contrahcndum inui- 
tari.l;Titio ccntum.ft'.dc condi. & dcmon.dum tamc 
talis inuititio fiat per tcrtium, vtintcrminisnoftris. 
Sccus fi ficrct ab altcro conlupii : quia no valeret co, 
quiatunc Icx fufpicatur, quod przmium illud oA- 
raturpotiusoccafionc libidinis quamalitcr,fccundu 
Barto.in I.fiita ftipulatusfiicrotc fifti.tf. fi.ft.de ver- 
borum oblig.quem fcquuntur Anee. Fulgo. Alexan. 

y& lafonin diftal.j.C.dcinfti.&fubfti.+Ettaleprij- 
mtuminuitans ad matrimonium ncdum dcbcbicur. 
fi m Jtrimonium camalc,vt teftator dixit^cocrahatur: 
fedctiamfi fpirituilcputi rcligionem profitendo, 
^J^^ffcundum Felin. [ Vidc quz dixi fupcr vcrbo, 
Qiacnm alta re;(rr«im.circa princ. J plen^ in cap.in 
prxrcntia.xvij.col.de probario. De quo aliquid dixi 
fupcr vcrbo, DtUm^MMitndetUrar.in princip.nec clt 



ta (i mulier hxrcs inftitucrccur, aut ci aliquid rclin- 
qucrctur , fi monaftaium incrauerit. Quonia valerct 
talisdifpofitio .ncc ci vtroq;cafu aliquij dcbattur, 
doncc conditioncm implerct,fcilicct monaftcHum 
intrandoivd quod per cam non ftarct, vt dida I. j.*& 
ij.fc(A>ndum Bald.Paul. & lafonem in diAa Authcn. 
cui rclidum. licct Bano. contrarium confuluitlct fc- 
'5 cundum cas. + Similiter poftct monaftcriu,hxrcs in« 
ftitui fub c6ditione,fi qucm in monachum rcccpCTir, 
aut focminam in monialcm , fccundum Barto. in di- 
dtal.ij.&valcrctinftitutio vcl rcli^tum tali rcicdia 
conditionc tanqua turpi & fimoniaca,& (ic impofsi- 
bili dc iure, quz habaur pro non adicda fecundum 
cum,vt plcnc vidiftis fupcr vcrbo , Rtli^mt. idem tc- 
nuii in I.vxorcm. ^.hxrcs.tf.dc leg.iij. licct in d.I. Ti- 
tiocentum,qucm ibi fjquitur Imo. tenuiflcttalc in- 
ftinitioncm , aut reliAum viciari proptcr talcm con- 
ditioncm.fcd Bal.indifta l.j.C.dc infti.& fubftj.^o- 
luittalem inftitutionrm nonforc fimoniacam : im6 
dicit cam ctfc piam.velut pro anima tcftatoris fi&i. 
Qucmibi fcquutur Angcl.PauI.& vterquc Rapha. in 
diCta l.Titio ccntum.vbi PauLin Icftura Paduana di 
cit hanc eflc communrm opinionem, quam fcquun- 
tur Alexan.& lafon in dida l.i j. C.dc inftitu.& fijb- 
ftitu. Alibi tamcn dicit Bal.in I.fina.C.de fponfa. ho- 
ncftiuseftisquod tcftator hoc difponcrct via fuppli- 
cationisdicens:fupplico vobis,qu6d filiam meam> 
aut ulcin recipiacisin vcftra rcrgionc,& prouidcbo 
fibi dc viau.hzrcdiratcm meam vobis rclinqiic ndo, 
fcu vcftrum monaftcrium hxrcdc inflitucndo. Hii>c 
cft,qu6d vidcmos monaftcria recipcrc monialcscii 
protcftationc,qu6daliquid rccipiant, quodfaccrc 
non poflent, vi padi finelabc fimoniz.Etquod rcci 
piunt, cxcufatur hodiccaufa victus, pcrgcncralnn 
monialium cofuctudincm , olim gcncralitcr via lin>- 
plicis oblationis introduda;cui lcx non refiftit. Imi 
fortc poffct talis confuetudo in paClum hodic dcdu- 
cirationcprincipij.quod przfumitur fuillebomim 
pcr latc dccifa in ca.ad Apoftolica.dc fimo.vbi plcn^ 
Panormi.incap. cumMartinus. propc. fin. dccon- 
ftiru.iun(^afuituni pontifi(is& ccclcfiaE vniucrfali* 
toleranti3:quztacitam inducic difpenfationcm , fc- 
cundum glo.& DoSo.in cap.j. de trcuga. & pacc & 
in capi.dilcdo.de confaneui. & afrinita.facit text.in ' 
^ .lcRcs.iiij.diilinc.& dccidit Fcli.in cap.quoniam.in 
fin.dc fimo. Ex quibus rcftit , qucm inuitari po/lc ad 
m3irimonium,tam fpiritualc qu im C3rnalc,non pct- 
na. fcd prxmioni exhortationc: ncc immi-rito : quo- 



nouum,qu6dqui$przmiorii cxhonationcadbonu niamnuslaudcs&priuiicgia non modica cxifhmt. 
10 inuitctur,& inducacur. I. j. ff. dcinftic.& iure. + Imo 14 + Matrimonium enim intcrfacramcnta ecclcfiz ma- 
co;;i quis polfet ad matrimonium contrahcndu fub gnum dicicur facramcncum proptrrquinquc. Prim6 



pccna lucriccffantisa teftatore vd ftatuto impolita. 
Nam valet ftatntum & quzcCiqucalia difpofitio pcx- 
nam lucri cclTantis imponcn5:vt quia dat pancm bo- 
norum patcrnonim nubcnti cum confcnfu parris vci 
nubcnti cum ccrta pcrfona, qnam partcJari no vult, 
fi cum alia vcl finc patrii confcnfu nnberet. Certi il- 
loprxmio & lucropoteft quisfi non nubatpriuari, 
cum pccna illa nihil de patrimonio nubcntisauferat. 



rationc inftituentis:quia a Dco inftitutioncm fufcc- 
pic.cap.fina.dc fiicidis & malcfici.& glof.fupcr vcr- 
bo,ampliori.in /.j.in Auchcn.dc nuptiis.Ncceftho- 
mo,qui ligat,fed ipfmicc Dcus. Sccundo rarionclo- 
ci in quo inftitutum fuit:quia in paradifodclirianim. 
Tcniorationcpcrfonarum, interquas fiiit abinitio 
inftitutum: quia intcr primos parcntei.runc in ftatu- 
innoccntix conftitutos, iuxtaillud : coniugium pri- 



&licnondiciturpropnipccna.Exquoinfcrunt Do mofecit Dcusiupandifo.facitcapi.j.dcvoto& vo- 
fto.& Fcli.in capi.j.dcfponfali.&capi. fina.de fccu. riredcmprio. li.vj.Et in;lcmo$ inolcuit inrrrcatho- 
ji nup.+ quod (btutum vcl teftator mulicrcm no pof- licos.quod cordc contrito & orc confcfto facramen- 
fctalitcrcontrahentcnccvirupriuarcr dotencclcgi- topcsiiitcnrixprzuio.fuain ftatugratiz cdcbranc 
tim3,qm fuum dicitur patrimoniiiJ.iij./.fcd vtrum. 15 atquefolcnninnt matrimonia. +Quan6 dicitur mi- 

gnum 
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cnum facramcntum rationc fignificauonis. Nam in 
co Juo func, fcilicct coniundiio animorum vtriufque 
cotiiugum per mutuumconfcnfum , qui vnioncm ii- 
gnificatintcr Dcum& iuftam animam, iuxtaillud 
Apoftoli j. Ad Corinihioi vj.Quj.adhirct Dco.vnus 
eft fiiiritus cum co , quz quidcm vnio matrimonium 
fola perficit aliquo cocubitu no fccutoiquia nuptias 
non concubitus, fcd confcnfus facit,fF.dc rcpulis iur. 
1. nuptias.& c.matrimonium. xxvij. quift.ij. Ex oua 
publica oriturhoncftas, fcu publicac honeftatts iofti- 
tta impcdicns intcr cos, & vltcriorcs parcntcs mairi- 
monium.ac dilToIucns iam contraftu. Vidcatis tcxt. 
& bonam glo Jn c.dcbitum.dc biga.& in f .j.inftit.dc 
patria potc.quas pulchrc decUrat dominus Anto.ar- 
thiepifcopus ftorcntinusin iij. partciit. j. diccnstri- 
plcx cfle matrimonium fpiritwale liguratum pcr car- 
nilc. Primum cft coniugium anagogicum, cuius dc- 
fponfaiio tit inbaptifmo vcl poenttentia pcrchjrira- 
tcroXt dicitur anapoj^icum.id cft cxU ftc,modo fpt- 
ritualifsimo & putifsimo conuadum , quo in fupcr- 
na patria anima Chriftian» Dco coniun^itur , intcl- 
lcftu clarc ipfum cognofccndo incflfabilitcr , Sc affc- 
au ardcntirsimorum diligcdttinfcparabilitcr.Vndc 
fcquitur fumma fruirio& maximumpaodium , quod 
^incit omncm mundi d Jcaationcm.Dc qtio coniu- 
ciogaudcntomncsAnqcli&fanai Atnici fponfx, 
«ixta illud Apoca. xix. Gaudcamus & cxultcmus & 
dcmus ploriam ci,quonia vcncrunt nuptix apni fci- 
licctChrifticu qualibct anima bcata.Talfsnuptix 
in vcicri uftamcnto nodum vcncrat, quia nulh ani- 
ma frucbatur Deo.Scd Chrifto mottuo & arccndcie 
& ianuamapericte.Idco fcquituribi:Beati quiad ccc 
nim nuptiatum apni funt vocaii. Qiiar fipur.nx funt 
Bcrnupua» AlVucrircgiscu ftbi dcfpo auit EiKrpuI 
chcrrima, quz jnterprctatur humilis.quia finehomi- 
litatcadcu no perucnitur.Eftcr.ij. Etulcc6iut;ium 
franci potcft.ficut carnalc.Nam pcr peccatu inorta* 
lc framtor.fcd pcr pcenacntia rcintcgratur.Scd poft- 
qua confumatu cft in gloriafrangi no potcft.Sccun- 
dij coniugio dicitur allcgoricu.per quod procuratur 
primu c?Ieftct& cft illud quod intcr Chriftu & cc. U- 
fiicxtititcclcbratu,quado Dci filiusnoftra aHuptit 
humanitat£,cum vcrbu caro d&ix eft & habitauit tn 
nobis lo.j.Hoc mairimoniu initiatum tft inpatriar- 
<his & prophcris. Vndc Ofcac.ij.jpmifit Deus^efpo 
fabotcmihiinfidc.&rarificatu hiit in in:arn«ionc 
vcibi, inquo medtatorfuit archangolus Gabricl , & 
fluifi nourius exigensc^fcnfum virginis pronatura 
humana,quem ipfi prarftititdiccs: fiat mihi fccundu 
verbum tuum.Et fubito cft verbum Di i infolubiliK r 
noftrx humanitari vniram infolubiliter.vt nunquam 
alteralterum dimifcrit.ctia in morte. Ettalocoiupiii 
ficuratu fuit in matrimo. Rebcccx, quz pcr EliL^cr 
procuratorc ipfius Abrali? defponfat» fuii ipfi Ilaac, 
qui Chriftum fi-nificat, Cicncf.xxiiij.qut poftqua ex 
prcfuicofcnrum fua.altcrum nilauam cognouii, tcd 
valdceidilcxit. Iftud profcdo aJlegoricu matnmo- 
nium conrummatii cft in cruce.vbi fpofus clamioit, 
confommatricrt,loan.xixA tunc oftenfa cft plcnifsi 
me dUcdio cios,cx qoa pcr facramcnfa qux pcr e.-im 
habent virtotem, pcrfcac vnita cft Chrifto ccclefia 
fponfa,vndc fiUjecclcfix nafcuntur. Dequoloqui- 
tur Apoft. Ephcf. V. Hoc autcm inquit, dico falicet 
coniugiwnnaturalemagnum in Chrifto & ecclcfia 
facramcntum. Ad cutns coniugij nupuai omne» vo- 
cantur, vtparabolice habctur Marci xxi,. dc rcge 
qui fccit nuptias &Uo fuo , & vocamt mulio». TtTUu 
^ Tom. *. 



coniugium eft iropologicum feu morale , & dicitu^ 
effcinterappctitomrauonalcfeu fpiritura vtvirum, 
& fcnfualitatem vt vxorcm , quz fretiucntcr contra- 
riantur adinuicem, iuxu illud ad Galat. v. carocoH' 
cupifvit aducrfum fpiritum,ficut mulicr contrariarur 
viro. Dcbet tamcn fenfualitas fubiici viro, id cft fpi- 
ritoi^vtdicijurGcnciij.^ub viripoieftatecris,& ipfc 
dominabitur tui. Vcl cdam matrimonium moralc di 
citurintcr intcllc(5tum & fapicnriam , fumcndofa- 
pientiam provcra notitia cumreaitudinevitx.pro* 
ut fumunt ftoici,& ctiam fcriptura facra in libris fa- 
picntialibusfi^cqucntcr.Vndcfupra viij.dicitur.hanc 
fciiicn fapicntiam amaut,& cxquifuiicam a iuuentu- 
te mea,& qnxfiui fponfam cam alVumcrc, & amator 
f idus fum formx illius&c. Exhac gcncrantur filij 
bonorum opcrum quamplurcs, Et fipuratar laie ma- 
trimonium pcr dilpcnfatiuncm tadtam lacob. qux 
crat virgopulchcrrima & afpedu venufta :& hoc ad 
fontcm aquarum. Q<^a maximc fittalc coniugium 
pcr Icaioncm facrarum litcrarum: Gcnc.xxix.Potcft 
ctiam hoc coniugium adiptari a J quamlibet rcligio- 
ncm , vtipfadicaturvxor & inprclius marituseiu*. 
Aut euam ad ccclcfiam quamliha, cuius fponfus di- 
citur prxlatus:quz alteri viro id cft przlato adhxrc- 
ren6potcft,nifi eo naruraliteraut ciui!iter,putii pri- 
uarione vcl rcnuntiauone mortuo.Ncc ipfcaltert ec- 
clcfiz adhxrcre finc dcbita liccnua & lcparauonr. 
xxj. quxftio. j. c.Tpit.cIcricus. & in cap. intcr corpo- 
ralia.de iranfli. Etper tale coniugium tropologicii 
primum adipifcitur beautudo. Per allcgoricum pro- 
curatur. Etad ipfumid cft primum hxcduotcr- 
minantur,fcilicctin xtcmam bcaritudinc. Qux om- 
nia uia matrimonia fpiritualia pcr coniugium natu- 
ralc & carnalcdcfipnantur, fccundum glof. indido 
capitu.dcbitum.& Inftitu.dcpatria potcfta. qoxfic 
intcllcda cftnota. quoad primum quod in carnali 
matrimonio rcqoiritor , fcilicct confcnfus amborum 
Itf contrahcntiuin. tSccundum quod inco requiritui' 
cftconiunctio corporum ,quam carnaliscopula o- 
pcratur ex qoaafiinitas progreditur, ficopulafiie-' 
ritpctfrda, fcilicctfivirintra naturam vxorisfcmc 
viritc immifcrit, lic« mulicr non cmittat. SufHcie 
cnim virum fei»cn cmitrerc infira clauftra pudoris, 
'7tKcc ad caufandum affinitattm rcquiritur , qubd 
mulier cmiitat,cum ctiam fi fola cmitler«,nihil gcnc 
rarct: quia fijcandum mcdicos fcmcn mulicris ncccf' 
Grio non concurritctiam ad gcnerationcm : imb fa- 
tis cft , quod femcn viri inuaucrit, vt cxindc, & non 
18 antc dicatur maritus verus: t qui cx co dicitur, quod 
in camgcf^it maris ritus, cam carnaliter cognofcen- 
do,fccundumglof. incanoncvidua.xxiiij.diftina.& 
fxpc vifum fuit partum in vtcro mulicrura cuam vir- 
ginugcnerarifinc coitu viri pcr dxraoncs incubos. 
Non tamcn finc fcmine virili. dequo Auguftinus li- 
bro xv.dc ciuiutc Dci,capitu.xxiij.Homincsinquit, 
dxmonum miniftcrio interdum nafcuntur , non pcr 
fcmcn ab ipfis dxmonibus dccifum fed pcr fcmen a- 
licuiushominisad hocacccptum : vtpotcquod idcm 
dxmon,quieft fuccubosad virum, fit incubusad 
mulicrcm: quia dxmonfuccubus ad viiumcapit c- 
iusfcmcn pollutionc fortc nodurna dcmtn'ura,& 
fui agilitateilicodurantcadhuc calidiutcfcminis fit 
incubus ad mulicrcm aliquam , qux pcr njturam Sc 
matricc,quz dc fc attradiua eft ficut fpongia , Adco 
qu6d,vt dicit Aucrro)'5,vna puclla fcdcns in balnco, 
vbi vir prius fpcrraati/aucrat , coccpit ac imprcgna- 
afiutcx c6lnidioncfcouais.rccipitetiam dormicn- 
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do [cmtn tUwl:» quo foctus in iMtricc concipitur» glor.inftitu patria potcftatc, in principio. 8f capi-» 

8c deinde nafcitur.tamcn non cft filius dzmonis,fcd tu. dcbitum t dc hiRS» vndc cum lic diftinit magiftcr 

fdius homiois ilUus cuius foit fcmcn acccptum,vt pcr libro iii).fcntcntiarum, dillindtio. Jtxx vij. Macrimo' 
Thom.inj.parte,tjuxftio.Iijartlc.vliimoinrcfpon- j^niumt cftlcgitima coniunftiomarU& foeminxv- 

fionc ad vltimum argumcmum, Patitcr Valcrius nioncmChrifti, &ccclcfizrcpncfcnt3n$.Qiionitm 

inquadarafua cpiftola matrimonij difTuaforia ho- in Chriflo omnia m Jtrimonia Himari dibcnt, in cu- 

dicintcrcpiftolaidiuiHicro.partc.iij.trada.xv. im- iut tam rcligior^ coniundionis honorcm , tanqaam 
prcfTaincip.Ioquiprohibcorcii. numc. Ixxix. Licia, zo mirabilium myftcriorum (IgniBcatiuc t in .-iliqui- 

inquit.virgo vcrgciuin fcnium,&: fama priuilc^iata builocis coniogcs nouitcrconiundicopulam diffe- 

conftantcr, tandcmopprdVa Apollinis phantifmatc runt,& matrimonijconfummationcm tribua dirbut 

conccpit,pcptn'tquePlatoncm. Etquamillibatam poftiiliusfoUnnizationcm in ccdcfia.quod aTho- 

fcruaucrantvigiliar, dcflorauitillufiopcr fomnium: biaiuftohabucrunt, qui triduocopulam diftulit,& 

vtfcmpcromncrofariumaliquoturbincfuapurpura bcncci fucccfsit,vtpatctThobiar vj.& xxx.quzftio- 

fpolictur.Scdbcnc: quia patrizauit patri Plato in fa- nc v.capitu.alitcr.Ad minus abftincrcdcbcnt itla ta* 

picnria,fimiliifaftusnominii& numinisprzcipoi. tadicnaturali,fedprddo!or hodicmulti ctiamiUu- 

Hzc illc. Et talcs concubitus cxci ccntcs , vulgus vo- ftrcs viri,aui populo przfunt & ccrtc dati funt, vt fi- 

catincubosXt quoniam crcbcrrima fama cft , mulr gnum aJ ugitum , vix co fuicnnizato fcu completo 

tiquc fc expertos vel ab cistqai experti efTent^dc quo- racramento , intcrmifsiqoc intcrdum crapula , & c- 

rum fidedubitandumnoneft,audincconfirmant,cx biictatc vcncri non parcunt: imo ncc prandium op* 

quoquidcm talcm commixtioncm concubitumquc portunum cxpcd^ant , in tJnti facrarocnti contcm. 

ncgare imprudcnda videture^Tc^coquod i mulriicx- pnim.£x quo fotfan proucnit,quod prolc carei>t,pr{ 

pcrtisconfirmatur. argu.l.coquod a multis.C.li ccr- fcrtim mafculina , aut talcm gignunt fibi & populo 

tum pctatur.& tald fctminz, quzficconcipiunt& inurilcm. Quiaiuftumcft,qu6dfacramcntifii]du 

partunt finccoitu non renunKt virgincs, faltcm poft careant, qui ipfum non vcncrando contempferuntf 

paitum : quia hoc habct przcipuum gloriofa fcmpcr argumcn.L iitigatorcs. ff. dc arbi.vbi quis auxilium, 

virgoMaria,vtiinccoitu&fcminc viri conccperit, aut fruftum fpcrare nondcbct abco quemcontcm- 

fcpoftpartum vit^opcrmanf rit.Filij vwificgcni- pHt , non aducrtcntcsquod diuina quzdam rcltgio 

ti pcr incubo$,vtplurimuminaliquavirtute cztcros ad confi-ruindum hominum gcnus cft coniugalis, 

exccdunt communitcTgcnitos,prout cxcroplu habc- ciim virtute amor copulatus , fccundum Bonatum- 

tisdcGigantibuSjdcquibusIoquiturtcx.Gcnc. vj. c. fium Piftoricnfan,inquadam dcnobilitate pcrcun» 

Quifccundum vnamcxpofitioncmfiicrantpcrincu- difputataquzftionc^quz incipit, Magna mihi gra- 

bos gcnid, qui erant ^roceri cxccdcntcs homincs in tia eft.circa finem. & in Authcnt. de nupriis. in prin- 

ftatur3,& robufti vinbus, & incompofid moribui, cipio.iii).colum. Non ficprofcdo frcit CMldericut 

fccundumLyiamibi. ParitcrcumMcrlinus, vtira- Francorum rcx illuftrifsimus, licctpaganusPhara- 

ditFafcicoluitcmporum dcincubo cftctgcnitus, in mundi primi Francix rcgis proncpos,cxquocibc- 

Britannia fpiritu Prophctiz , circa annum domini nc quo ad prolem fucccfsit. Dcquo Gaguinus libro 

ccccxxx. vltra cztaos illius tcporis homincs claruit: primo. cap.vij.Childcricus.inquit, Balinam vxorcm 

cuius inftindu Fortigonus Biitonum rcx fummc di- nondum Chrifto inidatus acccpit. Primo itaqnc nu- 

lauuit fidcm Chrifti , circa tamc & contra intcntio- ptiarum cocubitu Bafina Childcricom admonet no- 

nem dzmonis.Et hoc fit Dco permtttcte virtutcdz- dcm finc rc voluptaria prztcrcat , & quz vidcrit ad 

monum,qui fccundum cundcm Auguft. xiij. dc Tri- fc pcrfcrat.Crcdulus mulicri vir ad Balinam, quz vi- 

nitate polVunt adhibcre fcmina corporalia ad ali- fa vidcrit dcfcrt ,quz nonfccusacfuturi przuia va- 

quos mirabilcs cfFcdus produccndos.vnde cum non tcs,cunda interrrctatur , prodituraro fcilicct ex co- 

omnis nrtus naturr crcatx fit nobis nota , pofsibile rum concubituiobolcm^qux gcncrofa natura foret. 

eft,<2>dzmonesilIicumfcmincviriliadhibcantquz. HisBafinz przfagiisgauifusrcxinmaximam fpcm 

damalia fcminalcs radonct habcntia.pcrquzcom- rapitarventurzcxpncfentibusnuptiisnobiliorisia. 

mixdo complcxionalis ulium przdidto modo gcni. miltz,pcr cofquc dics fanguinis riuus Tolofx, quam 

torum apta forct ad hoc , vt talcs cztcros hemincs Gothi occuparant , dic toto fiuxilVc vifus cft. Multit 

multum excedercnt in ftatara & aliis viribus , quas tandc gcfds per annosquatuor & vi;.:ind clarus mo- 

Gigantcsilliin malumconuertcnint ,& Merlinus in ricnsfiliofuoCludouco cx hisnupriis fufccptore- 

bonum. Vidcads Paulum Burgenfcm cpifcopum in j. gnum rcliquit.Cui ChrifH fidcsprimo infufa hntj fa- 

addi.ad Lyram,a'l^3to Gcnc. vj.c. Quarcrcftat fe- crofandumolcum,quoFrancorum regesliniunturf 

mcn folius viri introgrcflum fufiiccrc ad generado- hoc agentc Dco allatum,liliaquc aurca loco buffo- 

nem,& contrahcndum afHniutc,quz matrimonium num,& aurca flama,vt vidiftisinvcrbo ,i{iK4<ih«^j' 

intcr virum,& parcntr $ vxoris & ccontra impcdit,& /UtM. dccidcndo an hlia in fcudo fucccdcrc pofsit. 

fidc fj&o efti t attcntatum dilloluit ,c. nonacbet.& Quinto & vldmi matrimonium diciiur magnum 

pcr totum dtu. de confang. & afRni.& hoc fi copult racramcntum propter bona quz ab eo proccdunt, 

pcrfcftafucrit:quianonfufficerct,fivir tn circuitu quz magna funt,im6quodammododiuina. Prxfcr- 

palpitando fcmcn cmittcrrt , & intui non intrarct, 21 dm iilj quz fucrunt ciufa inftitutionis illius. t Qua: 

fccundumgIo.incapi.nullum.& incapi.cxtraordi- caufacftduplcx.Principalis eftfeucife dcbet fufcc 

nariapolludo.xxxv.quzfHo. iij. & Hoftien.qucm pdoproliseducand^ adcultum D( i,qui primiscon. 

rcfcrt & fcquitur Panotmita. in capi. fratcmitad. de iui^ibus dixit,Gcnc.j. Cnfau drniMUifUcMmini.fi A-^. 

co qui cog.confang.vxoris fuz. & Fcdc.confil ccxc. poftolus j.ad Corin.vij. Hab at,inquit,vnufquifque 

£t hxc coiund^io corporum in matrimonioconior- fuim non luxurizcaufa :fcd poftcriutis dilci3ione, 

mitatcm fignificat inter Chriftum io came & fanfta in qua bencdicaiur nomcn dumini , vt qui pcmune- 

ccc!cfiam,iuxtaillud loan.j. Et vcrbum carofadum rcpcrlcnon poicll , pcr filios maneac Thobizviij. 

cft,& habitauit in nebis. Dc quibus lo^uicux di^ QiMafecundum Philofo^ hjro in iccundo de Ani- 

ma« 
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xnatquaDdiuviuQntniii.rcmanetincisquodammO' nuncfai^um vidcmus , quod rcx DoHcr Francorum 
du p3tcrdefunAus.& LccIcna(licixxx.dicituT:mor- Chrinianifaimus Caroluso<5^auus poHplura bcllo" 
tuuscfl patcr cius , & quafi non c(l mortuus.rcliquit nimdircnminailluQrirsim.im dominam Annam du- 
cnim tilium fimitcm libi pufl fc- in vita.facitl.libcro- cilfam britanniz dc illuAtifsima ruxcnd domo,quc 
rum.ft.dcvcrbonjm ngnifica.Prztcrcactiam habcrc fcmpcr Tolofanorum tutrix cxtitit matrisex parte 
dfbct vnufquifi]-, vxorcm fuamtvt habcat cui crcdat, ortam in dulccm pacis rcfbrmationcm felicitcr du- 
Ecdcf.xxxvj.Iii fcquitur ibi. Qoi pofsidct mulicrcm xit vxorcm. Paritcr caufa inftitutionis matrimonij 
bonam inchoat pollcfsioncm, v&i non cft fcpcs diri- funi diuitiarum vtriufquc parcntum cumulatio , fcu 
pictur polTcfsio , & vbi non cft mulicr , ingcmifcit potctatuum vnio, proutcRnunc ducatus Britanniz 
cgcns. & Ec(Icfiaftesix. P.rfrucrc vita cum vxorc, ditSti mcdiomatrimonij rcgno Fraciz vnitusprobo- 
quam diligis cundis dicbus vita; tux. Hzc cft cnim no r^ipublicf ,ac quictc fubditorum,non quod vclim 
pars iu vit), & inlaborc tuo,quo laboras fub folc. intclligatisfolatcmporalia bonaiuftamcflc caufani 
+ Licct enim citra matrimoniu prolcs fufcipi pofsit, 13 contraljcndi matrimonij. t Ciim fola bonorum cu- 
non tamc lcgicima,ncquc dccora:quia fola lcgitimi- piditasnon vcniat apud fapicntcsprincipalitcrin c6- 
tasdiciturtitulusdccorus, quc dcbcnt parcntcs filiis iidcratione, quia diuitiisprarponcndz iunt virtutcs. 
procurare pcr lcgitimum matrimonium, cum prolcs Nam illi profcflo , qui diuitias in matrimonio prin- 
n3turalisdcturpcrfamili.im.Ivj.diftinifr.c.(i gcs An- cipalitcr confidcrant, fimilc$funtfatuo,qucm Scnc- 
glomm. Vndc lionifacius manyrad rctjcm Anglo- cadcridctadLucillumcpifto.xlj.Qiiicquumcraptu 
rum.Deuli , inquit commixtione meretricum x(H- rus non ipfum , fcd ftratum & frcnum infpicit, non 
mandum cft dcgcni.rcs populos , ijjnoliilcs a. 'urctcs confidcras,quod mcliorcm non faciunt cquum aurci 
libidinc forcprocrcando5&'c. EtSapifntiariij.Filij frzni. Talcscnim fzpe Punicasdcfponlant mulic- 
adultcrorum in confummacione crunt. Etabiniquo rcs,apudquasmo$olimcra(turpiquzftuamplasdo 
toro fcmcn extcrminabitur . & fi quidcm lonpz vi- tcs a:quircrc,qu6 facilius nubcrc pofTcnt. Dc quibus 
taccruncin nihilum comput.ibuntur.Et fine honore Valcrius libr.ij.titul.de inftitutis.in finc. Cui, inquit, 
crit nouifsima fcncdu$corum.& f -quitur ibi.iiij. ca- ploriz Punicarum fc£minarum , vt cx comparatione 

pitul.O'quampuIchracftcaftagcncratio:immorta fcilicct vinuofarum mulicrum turpiu$ apparcat de- 

lis cftcnim mcmoria illius: quoniam & apud Dcuro d^cus anned.im.Sicz cnim,id cft in ca vrbc Aphricz 

nota cft,& apud homincs. Im6,quod mirabilius eft, fanum Vencris cft, in quomatronz, ftilicct nubcrc 

apud bruta animalia nota cft.Rcf. rt cnim Plin. libro volcntcs fc confcrebant,atquc indc proccdcntcs qur 

v.quod Pfyllipopuli funtin Aftica.quorumcorpo- ftum dotis corporis iniuria contrahcbantthoncfta* 

ri ingcnitum fuit virus cxicialc fcrpcntibus. & vt So- nimirum tam inhoncfto vinculo.coniugia iunAurz. 

linusait.foli morfibus anuuium non intcribant. Hi Hzc illc.Et ficutinmulicrc non principalitcr confi- 

liberosprotinusgenitos fcrpentibus oif.rcbant. St dcrandzdiuitiz{cdviRutcs,ficnccinviro.vndeIe- 

p3rtusadultcrc(ict,.mox paruuli intcribant: fi pudi- gitur Ecclcfiafti.vij. Tradefiliam & grandcopusfc- 

ci, amoricpatcrni fanguinis priuilcgium tucbatur. ccris,(ihominifcnfatodcdcri$i]|am. rtfcrtctiam Va 

facicglof.in Authcnt.dc nuptiis.in princip. coIla.iiij. Icrius allcgato libr.vij.tit.dc fapicntcrdidis & fa&is. 

volcspcrfoloslcgitimosfiliosgcnus pcrpciuari hu- dcquodamquivnicam filiamnabcnsconfuluitThe- 

manum.Faciut qux dixi in verb. Rjynutiusdc Clci miiloclcm:vtrum bonoviropaupcri& (apienti, aut 

ra.vcrltcu.tcrti6fallit.Nam licct in rudi olim fcculo minusprobatodiuiti filiamcollocaret. £go,inquic« 

omncs lcgiiimi nafccrcntur, quia tunc matrimonia malo virum,qui pccunia cgeat,quam pccuniam cgc- 

non crant nominata ncc c(^nofccbantur,tamcn lla- tcm viro : vt quia fonc eft diucs ^tuus , vd locuplcs 

tim qaoil fu.'runt cognita,dupIi.xhominum gcnus mulitr,tamcn cftinfcnfatardcquibushabaurSapicn 

cllc cccpit, Kgitimorum & non lcgitimorumrpoftca tio; iij.Mulicrcs corum infcnfatzfunt, & ncquifsimi 

tcrtium Icgitimatorum : tamcn lcgiiimi nobiliorcs di filij eorum. Quamobrcm Paulus Acmilius tunc Ro- 

cuntur,quo$matrimoniumproJuxit,non finccau- manorum princcps, Quinto Aclio Tubcroni viro 

fa appctcndum.t Ciucjtis tamcn vos.fccundum lo- paupcri, (cd vinuofo filiara fuam iuniorcm tradidit, 

anntin Fab.inftitu.de nupiiis.fupcr rubHca,qu6d nu dc quo dicit Valcrius libro iiij.tito.dc paupcrute. Ta 

batis yari. Primo quo ad fcdam , vtcum muli;^^rc ccocnim,qu6d princcpsciuitatisfiliamci nuptuidc- 

Chrii\iaiia:quia difjuritasconditionis, & fcCtx ma- dit,cuiu$ pccunia tam iciunos pcnatcs vidcbat: vndc 

irimonium impedit.inlradc conucrlion.infi'.icl'um. vt pccunia , aut diuitiis matiimonia non rcdimercn- 

pcrtotum. Sccundoquoadztatcm,iuxiai!ludpro. tur.Quimobrcm LicurgusgcntisLacedfmoniorum 

ucrb.v. Sit vcratuab.ncdicta, & litarecum mulicrc facilc princcpsaclcgumlatordifcrctus.virfanccla- 

adolefccnuztuz.vbcraciusincbrient tcomni tcm- rifsimus ac inict- Philofophos admirandus& incly- 

pon,& in amorc cius dclcftare iugitcr &c. non intcl tu$ Pompcio refcrcntc lib.ii).pcrpetua lcgc conftituic 

ligatit tamcn, quod linteiafdcm ztatis pun6tualitcr, Virgincs finc dote nubcre , vt fcilicct amorc rxorc$, 

vt dixi in vcrbo,eam nuptui. Tcrtib rcquiritur pari- non pccuni.z caufa cligcrcntur.Scucriufq; matrimo- 

ta$ intcr coniugcs quo ad ftatum & gcnus, djquo ait nia (ua viri coerccrcnt,cum nullis doris frznis tcncrc 

ClcoboIusefcptcmGrzcizfapientibusfextus, Vxo tur,& prztcrcancdc&Aupccuniziamcontrafiadif 

rcmdeparibusducito:quiaficxmaioribusduxcri$, cutcrcntur & fcpararcntur.I.ij.ft. dcdonat. intcr vi- 

cognatos habcbis dominos.Idco dicit tcxtus in cap. rum & vxorcm.quia ficutdigniutcs non dcbent e^Tc 

nonomnis.xxxij.quzftionjj.qu6d nuptiarum foedc- vcnalcs,ficut nec matrimonia,vt dida l.ij.fccudu gl. 

ra intcr cozquak$ lcgitima iunt, & Socratcs vt Valc in c.fjncimu$.j.quzft.ij. Non cnim dotibus, fcd afli- 

rius libr.vij.iitu.dc fapicntcr didis & (i€t\s. Splcndi- &a matrimonia contrahuntur.l.fi.C. Jc rcpudia. ncc 

di5,inquit coniugits iniicis manus:at Iizc, vt aliquan- pcr concupifcenuam cft a^Tumcnda vxor,vt honora- 

doillullrant,itanonnunquam (linditusdomoscucr- bilc fit coniugium,& tonis immaculatus,fccundum 

tunr. t Sccundaria cauia inftitutionis matrimonij Apoftoluad Hebrzos xiij.Foeminz profc&o funt 

xnultiplcxfuit,veluci pacisrefocmatio, vtprzoculis adc6inanisgIoriz cupide& inlatuatz ,& quoddc- 
Tom. z. rr iiij teriu» 
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ti^Tikisedipnnin virtmalutcum (liuiubus,quacam 
fupitntibu J copuhrt,non adurrtcntcs <]> dccipi pof- 
funt prout fuit dcccpca quxdam puclU , dc qua dicit 
HoIti.in fumma tir.dc commo. quz cum adamarctur 
^ quodam paupcrc quc ipfa rcfpucbat , pccuniam in> 
finita c5modato illc ad pupam rcccpta & in arca po 
fttam odcndit amicis illius pucllr, & fic puclla acqui 
fiuit,cu ctcdcrcturdiucs.Sxpiuscnim adhoccomo* 
danturpccuni2,vtquisdiucsapparcat.Uij.)F. (i. cum 
l/eq.ftjdc como.Prartcrca non cofidcrant pucllz ho 
mincs diuitcs i n multis vitiofos en'c.Prim6 funt claci, 
nam ciim diuitcs fmt, omnia bona habcrc crcdunt, 
putantcs numifmatc omniamcnfurari. Sccundbco- 
tumcliofitacilitcrmoti ad irrogandii iniurias in co- 
nim diuiriis con(idctcs,de quibus dicit Hieronymus 
adEdibiam: Illa vulgats (cntcntia mihi viditurdVc 
verifsima: diucs aut iniquus,aut hzrcsini^ui. l crtib 
fant mollcs & intcmpcrari,^ui cum affuctt funt in dc- 
Htiis viucrc, pafsionibus rcdfterc ncqucunt. Quano 
funt iadatorcsA' dcfpcdorcsaliorum,quod potifsi- 
mc contingit ex co,qu6d vidcnt fapicntcs bonisco- 
rum aliquando indigcre, fccundum Philofophum fe 
cundo Rhctoricorum, vbi ad propolitum rcciiatde 
iiuadam mulicrc , qux intcrro^ta, vtru nx lius forcc 
homincmdiuitcm cflc,qua.m fapicntcm ? Rcfpondtc 
qued maj^is vidcbat fapicntcs frcqucntare ianuasdi- 
uitum,quam diuitcsianuasfjpicntum. Non (ic ficit» 
non fic rtlia Pauli Acmilij triumphandfsimi Roma- 
ni in paupere domo:tamcn virtuofa ac dccora honc- 
ftatccoiugata,vt dixi.dc qua ftc dicit Plutarchus: fi- 
liam Pauli Acmilij iuniorc Aclius Tubcro vxorcm 
«cccpic. EratauccmTubero vir oprimus magnxquc 
in Republica authoritatis : (cd ita tcnui patrimonio, 
Vt fex Sc dcccm viri cx Tubc. Familia omncs fimul 
ia vnis zdibus , & quidcm modicis cum coniugibus 
&libcris habitarcnt. In hasxdcs Pauli Acmilijbii 
confularis, & triamphalis filia dcdudta clh in c t'/que 
habitauit, ncc puduit cam paupcrtatis viri , fcd virtu- 
tcra adrairata cft,pcrquam paupcrerat. Hxc illc. Ex 
his umcn propter hoc non damnatur cum diuitc vi- 
ro,aut fccmina contrahcrc,fi fapicntcsfucrint & vir- 
tuoli:im6duplcx bonii fucccdit. Scilicct virtutc cofc 
qui)& bonorum fubfidia in confcqucntia,cum econ- 
tra multotics c6tinc;at pucllas paupcrcs plus cffc in- 
domitas,quam diuitcs, vt Hicronymus rcfcn dc vxo- 
re Marci Catonis humili loco naca , quac camcn im- 
porcuna fuit, rcbcllis , & fupcrba. Ob quod dicit ibi 
contra louinianum : Non putctaliquis li paupcrcm 
duxcritffibi dc cocordia faris prouidiflfc.Vndccmcn- 
dx porius ctTcnt vittuofx mulicrcs , & non ab cis do- 
tcs pctcndx.Nam dc Ifaaclegimus,qu6d Rcbcccam 
omni fapicntia rcplctam ^dc rcmotis panibus addu- 
&am multis per cu ad cam dircdii muncribus, vxo- 
rera accepic,Gcncfis xxv,& capi. honorancur. xxxij. 
KSquxftio.ij. t Prxtcrca viri , aut mulicris pulchritudo 
intcrdumcllcaura matrimonij.proptcrqmm matri- 
moniafxpc(iunt,prouthabcturiij.Re{^m lib.j. Vbi 
Dauid Abifac Sunamitcm dccoram nimis duxit in 
vxorcm,non fpc prolis, vcl caufa cuitandx fornica- 
tionis:quiacamnon cognouit , c6m fcncx efl'cC,& 
diu antc calorcm perdidcrat naturalcm , fcd cam ac- 
cepit,vt ipfum calcfaccrct, cum intcrdum contralia- 
tur matrimonium in humanitaris fulatium in feni- 
bas.fecundum Augu.xx vij.quxftio. j. cap.nuptianim 
bonum.Sicutfccit Dauid, vt cum caleiaccra & iocu- 
dumtenera,iuxta illud Ecclcfia. xxxvj. Specicsmu- 
licriscxhilarat faciem viri fui. & capit. xxrj. dicitur 



Sicucfol oricns mundo in alufsimisDci, (icmulic 
ris boDf fpccics in ornamcntum domus cius.lucerna 
fplcndcns fupcrcadclabrum fanftu. Idco cotrahcrc 
cammulierc pulchra diaicc& virtuofa triplcx bo- 
num cffct,& fummc laudandumjtrimoniu. Scd ma- 
licrcm tbrtcm,idcft talitcrcondttion.-itam quis inuc- 
niet? Prouct.xxxix. Vt Clodoueus fupradidi Childc 
rici(iiius fccifl^c lcitur rcx Franeoruii) protochri- 
(1;ianus,qui Clorildtmregis quondam Burpundix (i. 
liam pulchram, fa picnrifiimam ,&cuiaiam r^num 
dcbcbatur,Iiccrpcrciusparniiirn tcnattur occupa- 
tum.de quo Ga(;uinus lib.j.Erat , inquit, pcr id tcm- 
pus Gondobaldo Burgundorum rcpi ncptisexfra- 
trcClorildis.cuius fpccicm prudctiamq;cum pcrlc- 
gatosoccultcexploraflct Clodoucu$,ad Gondobal- 
dum cx fuis Aurclium mitrit, qui (ibi vxorc cocilia, 
ratus vna cum puella Burgundia quoquc potiri pofle 
&c.cuias fuafu Chriflianiiifiaus eft. vt dixifupcr 
»7 verhchDitMhMhensfiLu. t Ntc funt fccminx turpcs 
magispudicx fcu calt.t,quam pulchrc.Niti ca ca(H- 
tace,dc qua loquitur Ouidius: 

Cffia tfl.tfMam ftvm rog4M(t. 
Vndcnon diciturnolK jfjiii faccrenopotuit. l.paccr 
Scucrina.ft.de condi.& dcmo.fupcr quo Sencca.li.ij. 
declamarionu. Qux inquic , mala facic habcnt, frpc 
impudicx funt.No cnim dccft animus fcd corruptor 
quc intcrdii libi rcdlmuntdc honismariti, dc quibus 
adultcros fuoi nutriunt, quod facit ad dccifionc qur 
(Honis.DuD mariri quoram vni vxor formofa , altcri 
vcro diftormis crat,fe abfcntaruntidcmfi vtroq; rcucr 
(o,illc cui formofa erat vxor, domu opulcntifrimam 
coperit:aItcrautcboni» vacui.Vndequzr.batur,c6 
cra quam mulicrc (iniftra cflcc fufpicio habcndj.Co^ 
craformofan» fjcicbacQ» cxturpiquxftu bona cumu 
I«ira,cx quo artcm cxcrccrc ncfcicbat. I, QiMntui. (f. 
dc dona.intcr virum & vxo.& l.aia.C.illo co.ut.Co 
tradiftormc3rgucbatur,vtdomu bonis euacuailct: 
quia quos ad libidinc pulchricudine non piouocauc- 
rat,muncrcincitafl"a& rcdcmiflct.Protedo vndique 
funtanpuftix.fccundu Chriftoforum Porcum.inliic. 
ad 1 enyl.pcnul.col. in (i.Scd prxftat formofammu- 
hcrem.vt ita dicam,plus quani dcfomic habcre vxo- 
rcm.VndelegiturConftantinum feniorem fibi bea. 
tam Hclcnam, qux poitcicruccm domini ( n chro- 
nica tcftantur) inucnit, proptcr cius pulchritudincm 
& virtutcs,lica ftabularia humili pKbc forct.dcfpon 
faflcvxorcm. Dcqua diuus illc Ambro(iusin hxc 
vcrba prorupit:StabuIariam hanc (ijiflir aflcrunt , fcdl 
lunfta (iiit Conftanrino fcniori , qui poftca rcRnum 
adcptus cft.Bona (bbularia,qux tam diligcnta pre- 
(cpc domtm rcquiliuit:bonaftabuIaria, quxillum 
non ignorauit ftabularium, qui vulncra curauit a la- 
tronibus vulnmri:bona ftnbularia , qux omnia ma- 
(uitx(ttmarcftcrcora,vtChriftum lucri facerct. Ob 
quod eam Chriftus de (tcrcorc lcuauitad repnum. 
H«cjlle.ParitaIacob proptcr Rachclis pulchritu- 
dinem focerofuo fouiuit f»ptc annis, Gcnclis xxix. 
Acplurc$al>)campum difputauonis vfqueaiamad 
conuicia proptcr Virginis defponfandx pulchritu- 
dincmmgrcfHmaiorura fuorum gloriam, ac infc- 
Iicitatcm propalaruntrprout Romx in pubiico fen.^- 
tu Publium Cornclium Scipioncm ex illuftri Sci- 
pionum fimilia ortum contra Caium Flaminium, 
&ccontra,obcximiam Lucrctix cx Fulgcnrio, & 
Claudix clarifsimis ortx parcntibus pulchritudi- 
nan tcciirclcBimus. Dcau» illa adhucftat (imilia- 
ru (upcr nobilitatcpcrdittumdominumBonamj- 

(ium 



Culdam Pctro tradiderunt. 
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num ie inontc magno ad illudrc montis Fcrrati co- ^''tationibus ad hamilimasdctraliit. Nam cum fi:ucdi 

mttcm dii^ata oratioquz incipit: Apud maiorc-t no- cupiditatc infatiabili flagrat, plura tcpora rufpiciom 

ftroi &C.& dc tcmporc mco adhuc cum infans cHcm bus,lachrimi$,c6qucftioniiii> pcrdit.odiu fui fiicit, & 

ncc (ari poflcm, loanncs Galhicr Gallus cuftos mo- ipfc nouifsime odium cfl. Prartcrra mulicr nimis pul 

ncta:ripicns& ditifjimu^,& loancs dcla Gaya Mi- cluacftad cuftodiondu dinicili<:quia vxnaliscft mo 

ria iuMcnisTolorc oriundus campfor,p3ritcr fapicns licrii pulchritudD,(]u^pccunia fzpcrcdcmit,cui ipff 

& ditifMmus,proquadam pulchcrrima virgine To- f^ciliterobcdiQtnaturalitcrauarz.l. fcd (lcgo.infi. 



lufana m vxorc habcnda ducllu (Ibi induxcriit, & co 
Aiduminieruntj&ducllifortuna dido capfori in- 
duint,quc tanqu^m iunioreac pulchiiorc virgo (vt 
Vulgb diccbatiir) prxditigibac: qui adhuc vita fruun- 
lur prolc pulcherrima dit3ti,acbonisfortunzabun- 
daiitcs. Ad hzc facit quod habetur Dcutcr.xxj. Si vi- 
dcri5mulicrcmpulchram& adamaucriscam, voluc- 
18 rifqur habcrc vxorcm &c.tlm6 vidcmusfornicatio 
nem minus pcccacu dfe cum pulchra mulierc , qnam 
cum dcfbrmi,fccundri gl.in c.fi.xiiij.q.vlcima. & in c 



ft.ad VclIci.i.Przterca dicit Ouid.in primode Faftis: 

FMjitu intfrpittchru.fifkitMnjite /Mfnbi*/mHam\ 
£t PamphilusPoctJ. 

Ctnripit ifigtntts Mnimts fiJMtidfirmk, 
InqjmtdMmduminMmnmfinittjptfium. 
Qu|a formofitaseftcaufa luxurizi iuxtaillud luuC' 
nalis li.iiij.Rara eftc&cordia formz,at(]uc pudicici^. 
Vnde Ouid.in epin.ait,li$ cft cu forma mapna pudi- 
citiz. Eigo fI>rmofa cft ad cuftodicndum difticilior, 
ni(t vxorispulchritudini prauifsimus cuftos accubct. 



]Ac poenit.dift.v. Quia licctfomicatio cum pulchra DxitinfuperTheophraft.Philofoph.in lib.quc fccit 

flt maioris voluptaris & complaccuz.cft tamcn faci- de nuptiis.Sicut mol flum cft pofsiderc, quod nemo 

lioriscxcufacionisproptcr vehemcnriore naturiin- habcredignat ,qualiseft turpis mulier & dcformis, 

clinationc virostrahcntcm adplus amandu pulchra, ficetiamnimisdifficilccir.t cuftodirt quod plurcs 

cjijidi.formc.Cui quidc inclinationi & pronitiri rc- amat.qualiseft rormofamulicr,quz abomniliusfc- 

liftcrcefl"ctditlicil!imri,vt Apoftolus ipfctrfbtur ad rc a.Jamatur. Q^ra vt ait Auqu.vj.mufirz,nihil ama- 

llo.yf}. Vidco, inquit. aliam legcm rcpugnatem lcgi mus nili puIchru.Pariter inquit Diony. in lib.dediui 

mentismcz,capriuante mc in lcgcpcccari.Vndcmi- nisnominibus,c|>bonu & puichrii fccundu oihncra- 

nus punirctur habcs rem c.irnalcm cum mulicrepul- tionc cunfta dtlidi.'rat intucii. Quibus per vnu,fcili- 

cherrima,quimcudcformi,proul cxcplo noidocu>t crtmaritGeflrtimpofsibilcrcfiftcTC, cQmregult di- 

Tiberius Czfar, qui ciim Mudus princcps in minifte catsPotcntiorib.paros cflc nO poflumus^iudo Cf mul 

riofaccrdotum tcmpli Dcz Ifidisabufus fiiiirt Pau- titudini viircfifti poccft,quia pulchra mulicrfjcilicer 

linanobiIifsim3,& pulch rrima miiliero romana pcr ad,ihiat,turpis veromagi$cdcupifcit,fccundum Hie. 

cos dcccpta,vt iiifri dica allcgando lofcphu 'n libro Sedqd^amaturmagiscocupifcif abomnibusiidco^- 

anriquitatum,faccrdotcs o-cidi fecit: & imaginc Ifi- pier cocurfumtantoru tcpcftas fzpc fcquitur. In (i- 

dis in Tybcrim proilci.Miidum autc adultcrum tan- gnii cuius Poctz Vencrem pulchcrrima fihgunt fuif- 

luro btnniri fecit,vclut maxima & exccllcnti pulcliri- ic Vulcano nupti, quicft fulguru Dcu< & tcpcftatfi: 

tudinc mulieris deccptum & cxczcatum , & fic mcn- co modo clarc monftrantes pulchritudinrm mulicris 

tc quafi-alienatij: qui pulchritudo aliquilitnr cxv.ufjt p tflc no polVc fine multorum tepcftati.- caloris. tPne- 

a pccna,& pccn^ diminuiioncm mcrct.cG nihi' amo- terea nimia vxoris pulchritudo eft inccrdum mariti 

risferuorc vchcmcntlu$,vtdixi fuper v^rbo, 2>4Mf i&4 dementia & infatnatio. Obquod fapienrifsim^ fcri- 



bent filidU.Oh qd Silomo ad Dcum ctamans, Sapicn 
tix odauo. Non poflum,inquit,efl'c c6tincns,nili tu 
dcdcris : quia ncmo eft,qui in ranlicris piilchritudin^ 
non dckftctur.Idco confuluit lo.Fab.vbi fupra ma- 
trimonium contrahcrc cum mulierc formofa magni- 
tudinc & pulchritudinc dccora , quia vt plurimum 
pucri matrizant in forma corporis.fcr tindum Philo- 
fophos.vt clarc oftcndit Pocta in pririioAcncidos a- 
pud qucm luno Aeolum fic alloquitur, 
Svitmihi bit ftfttm prdffanti ctrptrt Nymphd, 
Qiignm ^H*fHlchtmm.i forma Datftutm 
CtnfiMbic lungMm fldbilifrtpriJmqKt diatbtt 
Fto fuUhrs ttfAOMt fnlt pMrtnttm &: c . 
Similitcr mulicri puKhrz copulari dcbtt iuuentS i-i 
in pulchritudinc fimilis, aliccr fucccdcrc poflct fcan- 
dalum. Namcum Vulcanus Vcncris maritusturpis 
cflct & dcformis,c6cubuit ipfa cum Anchife , eit qno 
adultcrio Acncas fuit genitus fecund um Pofus,4 quo 



bitur Ecclc.xxv.Ne rcfpici is in mulicris fpccicm, ncc 
concupifcasmulierem in fpccie.& Proucrb.vj. Ncc 
cocupifcat pulchritudincm ci* cor tuti,nc capiaris nu 
ribus illius.Nam fzpifiimc viri licct prudciuifsimi in 
illicirisobediut vxocibusfuiiob earu nimia pulchri- 
tudine,ncut Adlde ligno vetitocomcditad perfua- 
fione vxoris,Genef.iij.Et<_}> fcdudus fuerita d*mo- 
iic,fecudu Aug.Iib.xiiij.deciuitatcDci,c.xj, Illfl ^fc 
diotaquam fortiorc tctare pritno loco Sauil holuit* 
fcd mulicrc magisfragilc & dcbiliorc mofe cauri iu- 
dicistorqucrc ccEpit.tf.dcquzft.l.j.^.j.& I.vnius fj- 
cinoris.in princ.vt cius medio vitii dcciperet,& con- 
uinccret, qui peccauit , nou rj» crcdcrrt Deus ficri fe- 
cundum vcrba Scrpcrisivt Eua acdcbat , Eriris ficot 
Dijfcictesbonum & malri,fcd folu hoc fccit Adain- 
fdix nc contriftara dclitias fuas , fciliccc Euani cius 
vxor£, incuius pulchritudine dcledabatur & periir, 
vt dicit Aurcl.Aug.fupcr Gcncf.lib.xj. & Lyra allcg. 



Romani proccircrc Acneades vocari.in Auth.vt prz ^;^ciij.& Tho.in j.partc.q.xcv.aiti.iiij. [.Vlirandii pro- 
ponatur nomc Imperato.in prin.colI.v. vt dixi fupcr fcfto cft,t]» Adam,qui dormicdo in formauonc Eux 



vcrbo , RAynMtiiudeCterM. t Sanc tamen intcltigatis 
nubcndii cllc cvi pulchra muliere pulchritudinecom- 
pcteri,non autc mira & nimis excelcri:quoniam tales 
nimis, &cxcellctcrpulchrz vcndi patiuntur,dcqui- 
bus dicitar Proucrb.x j. Eft pulchra,crgofatua.Nam 
VI dicit Hier.contra louinianum li. j.c.vlt. Amor for- 
mz , rarionis oblioio cft,& infaniz proximus, fcedu 
minimcq; conuenicsanimofofpiti viriu:turbat con- 
iUia,altos & gcnerofos fpiritus frangit, a magnis co- 
Tom. 2. 



fccrccaccclcftia, ficut loanncsin ccrna fupra pcftus 
domini cubans vidcrat , vt lubctur intVa Jum loqui- 
tur de anulomatrimoniali , in quaaodigito poncn- 
do:tanta fapicnaa rcplctus fuggcftionc mulicris ceci 
dcrit.j De quo magnusilic Grcg. lib.xij. M0r.1l. c. 
xvj.in fi.fic dicit.Primamquippe viroiniuftiriimu- 
licr propinauit in paradifo.& Tit.Liu. in prima de. 3 
dc. Inirium.inquit, turbandi omnia a mulicrc inccc- 
pii.& Ecdcljamci ix.Yirgiiic nccocupifcis, ocfor- 

tt V te fcan- 



Repe.cap.Raynu.GulBenediai. 

tc rciflaluf ri$ in dcf orc illius. Proptcr fpccic mulic- vniucrfa tcrra. Plus vidctis , qi allqui adco infatuad 

ris multi pcricrut,&: intcr cxtc ros Ctti1ii>a,ciuis Ro- funt proptcr vxorum pulchi itudiiu m, cj> ab cis , imo 

nie nccjuif$imu$,amorc Aurclia: Orcftillac pulchcrri- quod vi!iusc{t,afui$f<xtiJisc6ciibini$fu pcrmittunt 

mz captus actcntauit.Dc quo SnllulHus in Catilina- public^ iniuriari, couiciis laccfsiri, ac ctia vcrbtrari, 

Tio:CatiIina,inq.t,multa ncfinda itupra fcccrat cum proutfcciHclcpimm Datiu Pcrfaru rcpc,dcquolc- 

▼irginc nobili contra ius risq;.poftremo captus amo pitur allcpto iij.Efdrx iiij. c. QmcxI Apcmcnc filia 

rc Aurcliae Orcftill*, cuius ptcr forma nihil vnquam Bczicis ciuj Ciocubina a dcxtcra cius fcd«;tc,& diadc- 

bonus laudauit : cj» illa nuberc illi dubit.ibat > timcns mt dc c*pitc fuo tollctc,& dcmfi rcponctc j a'mi$ cc 

priuignum adultu a:tatc,proccrto crcdif,nccato Hlio drbatur dc finiftra manu iplius-.qunm ipfc oicapcrto 

domu fcclcfti$ nuptii$ vacuamfvcifn-.Hzc illc. Pari- intucbat:Et fi arridcbat ci,ridcbat & ipfc : & fi iodi- 

tcrChilpcricu Francoru rcpcm nihil mulicri ncgarc gnata crat.blandicbatur ci , doncc rcconciliarctur in 

affuaii^id idc fccilfc rccitatliS,ij.Gaguin.qui Clodo- gratiam.Sic magnu$ illc Hcrculcs fapictia , potcntia 

ucum.qucmhabcbatcx przccdcnti vxorcfilium pul- omntquc virtutc ac Dciaiiira vxorc^ilUrgatis, lola 

chcrrimz Fredcgondr vxori tradidit(Kcidcndu:cu- amafufua pulchcrrima 3dcot'muit,(j> camrcfpiccrc 

iu$ nccc perfacilc Chilpcricus tiilit. Dcmu cofilio & no audcbat,quin trcmcrtt. Etquotidic illa cu rcfpi- 

opcra ciufdc intcrfcA* vcra noucrca Clodouco pri- cicbat,fafum ci Icuabat.ac frpc vcftc lolx inducbat» 

uignoFredcgondafuitarcu$noccnsdifta, fccudum tcftc Ouid.imtamor.lib.ix.Et dcus ApoIIo,poftqua 

gl.in JF.iffiniutis.inftit.de nuptiis.Et Dauidpulchri Daphnc$pulchctrima fuit in lauru trisfigur3ta,ad- 

tudinc Berfabci captu$ homicidiu comifit.i j. Rcgu huc cam ofcul jbatur, vt fingit Ouid.lib. j. Mctamor. 

xj. Sic & Salomon proptcr vxorcs paganas phana x- ibi. H.ic quoq; Pha-bus amat pofitaqucin ftipitc dcx 

dificauit, & fitialitcr idololatranit cotralcgc Dci.iij. tra , Scntit adhuc trcpidarc nouofub corticc pcdus» 

R~g.xj.& Similiter Ariftotelcs,Virgilius,& Samfon Coplcxufq; fuisramosvtmcbra laccnis Ofculadat 

fortifsimu$,nifi falior,dccepti fucrunt quafi fabula a- ligno,tcfugit tamc ofcula lignu,&c.Paritcr duo fuc- 

pudocscftcftijludicu xvj.Talc$ profcdo mulicrcs rut icmporcSigifmudiimpcratorisamamcs, fcilicct 

ita pulchri dicutur pclliccs,3 pcllis formofitatc, qua Eurial* dtfti Impcratoris curialis przcipuus : altcra 

incautos alliciut.Sicut cnim pclliciunt hxrcuci ani- vcri Lucrctia cx ScnCfi vrbc oriunda: ambo dccori: 

ma$ inftabilcs variorii dogmatum crroncis fcrtis, lic ambofpcciofif$imi,fatuo amorc coglobati: qui cum 

ctia mulicres pulchrx coltupratcs luxibus fubd<. ndo pcr aliquod tcpu$ in bonis dics fuos dcduxiflcnt , & 

qiios pclliciut & slliciunt.Ob quod comuni cloquio impcraioii$ rcccflu nccdVc fcparari habcrcnt,tantani 

m TCtriccs dicuturpcUiccs a po!lutionc,fccunduAu- vtcrtjuc cotraxitmftitia,(j,Lucrctia poft iGgas & im 

guft.fupcrij.epift.P^'tri,&pcrgl.fupcrvcrbo,pclli- placabilcslachrymasinmaximaccciditxgritudincnn 

ciut .in c.fi cnim inqutr.dc pceni.dilLij.tTamcn pcl- cx qua poft dics mcrfta cxalauit animam. Eurial* vc- 

Icx propricdicitur,quxcumaritoaItcriu$c6cubuit. rb poftquaab oculis amanris cuafit, nunquam riderc 

l.MalVurius.^ . Caius. ff.dc vcrb. fig. & dicitur pcllcx vifus tft,ncc vllisiocis aut facctiis ad lititii rcuoca 

vxoris: vt dc Frcdcgonda dixi fuper vcibOi£tvx»rnu ri potuit, vi xquc impcriii mortis cuafit. Quoru hifto- 

«flflwfffyfi/W.in iij.princip.artic.de fpirituali cogna- riacloqucrifsima Piuspontifcx antcpotiticatumAc- 

tionc ]oqucndo:qux viru fuum infatuauit vt J. dictf . ncai Siluius nuncupatus,pulchrc dcfcripfit. Ex qu<j 

VndenoincIeganterdicituriij.Efdr.iiij.Acccpitho- apparetquantufithocmalu vitandu,quodnuIIoc6- 

mogladiufuum^&vaditin viafiiccrcfijrta,&homi- filioacquicfccrcpotcft, cugtauior nimisfit morbus 

cidia,marenauigarc& flumina: lc-onc vidct,& in tc- cui mcdila no fuccurrit, qualiscft amor, qui ordinc 

ncbris ingrcditur.&cu fiirtu fccerit,fraudc$ & rapi- ncfcit.dcquo Ouid.lib.j, Mctamor.Hei mihi^QinuI- 

nas amabili fux atfcrt:adc6 cni nihil vidcnccra homi- lis amor cft mcdicabilis hctbis. V t duo alij amorc in 

nc rcddit cxca Iibido,& pctulans viucndi liccntia, 9» fatuati oftcndcriit , vidclicet Tisbcs virgo babyloni- 

nec vnofolocriminc irrctit eu quc deprauauit , iux- ci amorc Pirami bacchati i domo parcntu intcpefta 

ta illud Ouidij v j.Metam.Nihil cft,inquit,quod non ncxfte aufugit, & luna moftranto via in ncmusciuita- 

cflfrcno captus amorc aufit. ncc capiunt mciis inclu- ri propinquu abiii intrcpida. Hxc igif du fccus fbn- 

fis pcrtorc flammas.ldco prohibuit Icx iudiccs, fuas tc cxptftarct Piramu,icl cuiufcunquc rci motu folici 

p territoriu fccu duccrc vxorts. I. obfcruarc. in prin- ta,(!u caput cxtollcrct , Iccna vi Jit vcnicntc aducrfus 

cip.dc ofii. procon.vt diitfupcr vcrbo , Dmm hahens ca,& rclido inaducncter pallio fugit in buftu. Lec- 

filtM. in j.cafu quo filix non fuccedut loqucdo dc 1 6 na autc pafta fiticns vcnlcbat ad fontif.Copcrto autc 

ditionibus mulicru. Qiionia diligit homo vxorc fua pallio aliquandiu ad illud cructo orc cxfricato ac cx 

forma exccllcntc,plu$ qua patrc & matrc: & vrinam tcrfo,vnguib^slaccratu reliq.t,& abiit.Intcrim Pira- 

noplusqua Dcfi. Et mulri dcmcntcs fadi funtpro- mus dtnienitinfylua:& dii copcritVct laccratu cruen- 

ptcr vxorc$fua$:im6 fcrui fafti funt propicr illas , & tuq; pallm,crcdidit Tisbc ibclua dcuorata,itaq; poft 

multi pcrierut,iugubti funt, & pcccaucrunt proptcr mifcras voccsac lamcta plurima fc mifcru incufans, 

' mulicrc$,iuxta illud Ecdcfia.xix. Vinum&mulic quoniamdileSifsimf virginifuxmotti$caufamipfc 

rcs apoftatarc faciut fapictcs.Et quod detcri* cft, pro dcdirtct,& afpt rnas decxtcro viucrc,extrado, qucm 

ptcr carii fola pulchritu Jine honcfti & prxftatcs vi- gcflcrat gladio, moribudus fccus fonttm pcdori in- 

ri fxpcmstrimoniacotraxcrut cii mulicribusdillolu gcfsitfuo. AtTisbes credcns lccnam potata abiilVc, 

tis vt habff Gcn.vj.ibi, Vidcntcs filij Dci(fcilicet ho nc dccipiflir vidercturamantc , aut diu cxpedationc 

mincs iufti dcfctndcntcs dc fcmincScth)fiIias homi- tcncrct fufpcnfum , a J tonti: rcgrcdi tccpit,cumquc 

nu njcflent pulchrx, quauisdefccndiflcntdcfcmine adhuc palpitantc Piramt & fanguinc omncmcffun- 

Cain,qux lubricx crant,curiofx»& diflbluti,tn accc dcntc ciTnerct, fJHna in ofcula ruit. Scd non valcns 

pcnmtcas propter fola caru pulchritudinc,Sapicnri$ amati prxftarc pi ifidia,3nim3m cius rctincrc ofculis 

didii non 3ducrtctcs,Eft pulchra,crgo fatua. Ex qua & ampltxu aliquandiu conata cft. Verii cu ncc vcrba 

comixrionc mulriplicata fiicrunt mala, & crimcn in- audircpofl ct , & amanti: in mortc fcftinarc vidcrct, 

olcuit pcf$imum,ita (j finalitcr contigit diluuiii fupcr arrepto gladio cu gcmitu pl6ratu^ maximo nomcn 

inuocauit 
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uiuocauit Piramii orauitq; » n falte Tisbon Tua mo- ro abi'i(]anti,& mulu ^urpnra vfx funt: & a\i6 fortiA 

rirtitcm arpiccretT & cxeuntc cxpcdarct animi. Mi- fua cucinniorc cfficerct, nimma cu diJigfcia capillos 

ra rcs,<luiTi fcnfit Sntcllcdhis morictis amatz virginis cincre fcilicn ad lixiuiu fjciedu coparato rutilarunt. 

nohicjoculosinmortcgrauatosapcruit, & inuoran- Et fcqaifratiotali$omat*.NuIlicmtucfubfcironim 

ic afpcxit, qux c ofc ftim pc<aiori adolcfccntis cultr6- (id cft inftdiatoru alicnorii matrimonioru)ocuJi me- 

quc iupincubuit, ic cffufo fanguinc fccuta cA anima tuebanf,fi-d paritcr & vidcrc fandc & afpici mutuo 

jam dcrtinfti. In quib* vcrificatu fiiit qu6d a Theo- pudorc cnftodiebanf .Hfc ille. Vndc Sulpicius Gall% 

doro fcriptii cft : MJs robufti viri lcnitatc cadit mu- tcftecodc Vafer.Iib.vj.tit.de fcucritate, vxorc fua di- 

licbri.Ncc cft homoadco foni$,c]ui amans voluntati mifit,co c}, ipfam Cjpitc apcrto foris vcrfatam cogno 

mulicris quatumcunquc vilis & turpis n6 annuat. £t ucrat.Publi*ctjam Sempronius Sophus coiuge rcpu- 

in hoc fupcrat ftrminz viroj^fccundfi Cy.in l.j. q. ij. dij nou aftccit,nilul aliud qua fc ipnorantc ludoj ail- 

C.dcrapt.virg.Nonc pulchritudo Mfdcx , Hclcnar, fam fpcdarc prartcndcns: vf dicit tcx.iii l.cofcnfu./. 

& Polixenz, lafonc, Paiidc, & fonifsimu Achillcm virquoq;.ihi,nifi Circffib. vcl thcacralibusladis,&£. 

adraptu traxitfc finalc intcritum, &rcgnu IVoix C.dcrcpud.Hac ergointctionc ornarcfcpolTunt, Vt 

famofifsimu in artcrna pcrnicie & totale dcfolatio- cu Ixtiti» mariris placcat, & non vt aliorii oculos ad 

nc> Vdna tales , qui fimplici mulicru pulchritudine fc trahat. Qmz hoc cflct illiciu & morule pcccatum. 

trahantur,& excxcati pcnitusinfatuantur cxcmplum xxxij.qo.v.ncc folo affrdu.cu c.fcquc. Dc qao Chry 

cof>itaret,& fequcrcnt Dcmofthcnis dodifsimi , qui foftomus in lib.dc copunf^ione. Mulicr, inqui^ fi le 

Thaidi pulchcrrimx mcrctrici mamas cius ioco pal- de<:oraucrit5& ad fc oculot prouocaucrit hominu,e- 

pinns,atq; abca qurrcsquanri hoc cft : cidcm diccn tia fi plagi non intulait» vindidam fuftincbit cxtre- 

ri millc denarii$,rcrp6dit: Ego prcriotanto dolorrm ma. Vcnenum prgfe^ib obtulit , & fi nullus qui bv* 

non cmo.Nam ftultri cft mapno praio id emcrc, cui bat inuctus fit.Vndc barbatut illc Hici on. in cpifto- 

dolor fucccdit.Quod criaHorariusno omifit.Expc- la admatrc & fiIii.PalIioIu,inquit, inierdu cadit, vt 

rire,in»jt , voluptatcs, nocctcmpta dolore voluptas. cidido$nudcthumeros.TaIib*ccrte mulicribusfu& 

Saltc vtcrctur ta'cs prudcrii, & humanitatc Pififtra- ficit g» lingua iuftificcnt,& caftas fc prxdicct,contra 

ri Athcniclis,qui licct tyrannus cHct crudclis , camcn qua$ ipfc idc fcribit Hicrony. in cpiftola ad Furiam. 

hortatu pulcherrlrax vxoriscontra qucndi cria ma- Aut Ioqucdu,in^t,nobis,vt vcftiti fumus,auc vcfticll 

lc racritu moncrt aoluit. Dc quo ValcrJib. v.ritu. dc du vt loquimur.Lingua pfonx caftitatf , & totfl cor- 

hamaniatc & clc-mcn.fic dicit. No tam robufti gcnc. pus profcrt impudicitiam. Imo cjuod pciuS cft, hcxJie 

ris hunianita$,fi.-d& ipfatamc mcmoria profccjucn'- Tcftcfcifla& nuclaufa, vthabiliorfit& mirispara- 

da Pififtrari Athcnicnfistyranninarrabitur/qui £um taad meretricandri,ficutviri vtunt. Ob quod cxcoin 

adoleff c$ qutdam amore filix cius virginis acccnfus» municarl poflcnt.c.fi qua mulicr. cfi gl.xxx. dift. qua 

inpublicoobuiam fihi raftamofculatu$Lflet,hortite rationeiurcdiuinoprohibitu Icgitur Dcutcro. xxij. 

vxorc, vt ab co capitalc fuppliciu fumcrctur , rcfpod Qo6d mulicr vcftc tirili , aut vir vcftc fcxminca vta- 

dit,fi co$qui nosamtt,intcrficiemu$,quid hisfacie- tariimoapud Dcu abominabilu eft q, hoc fiicit.&ln 

musquibusodiofumus?hxc ille. Qox omnia vobis !.vcfti$.ff.dcauro& argcn. Icga. diciturhoc ficri no 

adduxi,vt denimia vxoru pulchritudinc m>n curcti$, poflcfinc vitupcrari5c,obquod olini refti Lycij cil 

fcd de caru modcftia & fola virtutc : & cx quibus pa- dlcs lud* incidcbat , muliebrc vcftc induebit * vt de- 

rctibus fint nati, ciim filia Icuitcr fcquatiir parcntum fbrmitate cultus, id cft vcftitu$ comoti , maturius i id 

3: pfcrlim matris itcr. +Nam licct nicuralitcr pulchr± eft cclcrius ftultu proiicctc mctorc vcllcnt, vt rcfcrt 

ao fint,t3inen dc p acciden$,puta,omatu fatis dcmd Valc.lib.i j.tit. dc ihftituris antiquis: quafi rcpuurent 

fti-itur formofx : ncc reprobatur dc iure honeftus & turpifsimu effc viris muliebri vcftc indui , & econtn. 

prctiofu$ mulicru ornat«$ , quia ditit Salluft. in lu- Cu haftcnu$ hoc fccerint idolatrx gctilc$ muticres» 

gurrino. Mundicias mulicribus, id cft curiofas cxot* in facris Martis ornamcw porcabant viroru, & virl 

nariones,& viris Iab<KCconucnirc,quod intclligariit in facrs Vencri$ptmabit ornamcu mulicnim,& irt 

vbi idco fc omant, vt maritis placcant. Sicut Nocmt flrumcta ear<i,vt pHU,colu,fufum , & fitnilia. Prartet 

illa Ruth fanSirsimi,maritu defponfaturam liortata ca hoc ficri cflct occafio libidinis,^a mulieri in vcftc 

fuit. Lauarc, inquic, & vngcrc, & inducrc cultiorib* tirili licct iicchrius cum hominibus luxurii encrccre. 

vcftimcnris,& defcendcinareS. Ruth.ii).c. Sicut eifi Etfimilitcrvitln vcftcmulicris liberi*poflctfecreta 

vocca|itarc-&IinircaiamcIcduario, vtmclinsquis mulicru loca inprcdi,fccudu Lyri ibi. Dcquoapud 

cantet & cantu pronurict.vt Dt o placcaf , & n& gra- ▼etcrrs dcrifus fijit Achillcs: cj.a cii cSiuraflcnt Grxci 

ria laudc confcquendi ab hominibus,no eft peccJto^ inTroianos,& riifum accepiflentabfq; Achille rapi 

fccundii gl. in c.cantantcs.xcij. dift. Paritcr fc ornare Troii no poflc,ab Vlixcpcrqnifitus,& tandc in ha-* 

vt marito placcat mulicr,n6eft vitiu. Hoc profifto bitu muiicbriintcrfoeminasinucntus, in Grxcorum 

liccre pofTunt mulicres,vt ad plas diligcdum eas foos prjfidifi pcrucnit.8ic P6po.de quodi fcnaforc,"^ ve- 

inclincm maritos. cjuod maxime olimcis pcrmittc- flcfoemincainducbaf,narrat. inl.intervcftc.allcga- 

bitur,quo tcporc fui copia pafs'momnibusnon prx io.rir*deauro & ai|;.Icga. no fic loina Dare nobilis 

ftabit, fed folis mariri$.l.optimi.Cdc cotrah.ftipu- puclla diuinit* Carolo fcprimo Francoru rcgi inArt 

Jari.Ncc cu alii$ comunicabit ncc loqucbamnr , imo cloru a regno Fraci^ cxpulfionc dircda: fcd fola bcl 

ncc vidcbanf ,(bIo maritoru vifu cotennt: quo fiebat li neccfsitate virilibus vcftc vtebat & armis.Qaa oc- 

vt turbitium matrimonia oculi no mctucbant,in qua cafionc& vcrius odioFrici nominis.cfi apud Copeti 

ru foIariQ indulgcbatureis prc-riofus ornatu$ , nc tri- diu (vt Gagui.lib.x.c.j. tcftat) apta fuiflct,& Anglis 

friria afticcretur, & vt fcipfasdeledarcnc, & maritos a loane Luxcmburgo veni]dau,ab cis hofhJiccr ha- 

in mntuo & fccrcto afpc Su , vt pulchrc tradit Valcr. bita Rotomagi crcmata cft.Prius tn, qua fcntcntiam 

lib. ij.tit. dc inftitutisantiquis.Cxtcrujinquit.vt non diccrct hoftis , frcqucri foro & crcbrisconfulcadoni- 

iriftis earu & horrida pudiciria, fcd honcftx comiu- bus pucllam tcnutxle fide ac Chriftircligionc muJti 

tis^cncrc tcpenu cfrct,indulgctibus maxitis , & au- fcrucatus* Aibimbatur cnim mulictem tiugia «IKpt 

cdoaaut 



■ 

Repe.cap.Raynu 

cdoda j Carolo rcge an'umpta cfl'-,& piopterea \ c% 
tlxjlica vmmeabcrrtire.Scd s. fcemtiUE viresfuttife 

&quxq; gcfsilT.t apoftolicx (cd\s rxamini fubmir- 
icsjvirpointifta dcccfsit.Poft mortctamccanonicc 
purgatafuitfaWitKe&iniquiutc impo(itorum detC' 
&ii , vt dixi in verbo ,imrtmtt4jgttjUto.]. Paucis in 
pofl dicbus Aap,\i dclcti pcnitus facmnt, & a re|;no 
f racix exputfi. Dcquoplcncdisi inych.DnAih*- 
his /&*r. £t mcpto eiefii tucrut,quia ius ia regno no 
babLbIt:& fortc qui.i paella in bcllo captaevtra c6- 
fliftu ne<|uitcr occidcrut.Cu capt'in bcllo poftquim 
^ cufliAu cicdus fcmel cxtitit, occidi non poftit^reu 
canqua fcruus cuftodiri & fenuri: ^a 'i feruatlo plut 
cjui 1 fcruicndo appclliti fumfenii: &ri occidercnf, 
l.-gc Corncl.dc ficari f.occidcs tcnmtur ac fi libcru 
occididct,inftit. dc his qui fura fui vH aKcni iutis. f, 
rcrui.& l.').fF.illo cod.titu.iun^ {^l-i^i i iti Terbo oc«- 
ddcrit. Vndecxhumanitatc Anpli magna funt rc- 
prchcllonedigni,quibu$ ex tcmporcillomalc fuccef 
(it.Vttna Valeriu vidiflcntMiximu. lib. v.tit.dc ha- 
manitatc & clcmctia in (inc dicctc : M umilitatis dul- 
ccdoctia incfFtrataBaibjroru inj^cnia pctictrat,or- 
bofq; & truccs hoftiu mollit oca1os,ac vi&oriz info 
tctifsimos fpiritus ftcdit.Ncc illi arduum ac difHcilc 
cft intcr arma cotriria intcr diftridos cominus mu- 
croncs plscidu iicrrepcrirc. Vincitiram , proftcrnit 
odiu,hoftilemq; fanguinc hoftilibns lachrymisper- 
mifcct.hxc i!lc. Hinibalc aia , quc Titus Liuius plu 
rimis Tirtutibusprxditudixit, multisumc impiaa- 
tibus rcfp^Tfum Kiiflc ncmo ambigit , vt potc in quo 
nilTcri,nil fan(^i,nullus Dci mctus>nullu iunuradu, 
nuHa rcligio,fcd crudclifsimus impcrator fuit. Nihi- 
lomin*t3ntu hum»nit.nis in pcAorc barbaro inuc- 
niri pcxuit,vt militibus ac ducibus Romanis hoftib* 
fuis captiuatit honorem fcccrit, plcruq-, ctia pias exe- 
quiai cclcbr.iueTit.Prxtcrca Acniiliu Paulu apodCu 
rnas trucidatu & quxfitu corpus , quatum in co fuit, 
iacerc inhurnatu palVus no cit.EtiaTibcriu Graccbu 
fummo ru honorc Hpulturz mandauit, & olfa cius 
tn patria portada militibus Romanis tradidit. Marci 
quoquc .MarccUiinagroBmriointcrcpttcum omni 
'rcucrcda cxcquias cclcbrauit.Cui (vt Valcrius ibi di- 
cit) aliuuato plus glorix Paulus& Gracchus & Mar- 
cellus fcpulti , quiopprcfsi attulcrur. Si quidcm illos 
Punico aftu dcccpit , & Romana manfuctudinc ho- 
oorauit.Sic Roinanifcccrr,qui Sjphacem opulcntif- 
fimu Numidif ngc TiCtu & raptiuu in cuftodia Ti- 
buti mortuu, publico funcrc cc. ucrunt t jFcrendu , vt 
viix dono honorc fcpulturx adiiccrct. Cofimili cle- 
mC<ia in Pcrfa vfi fucrut:ni cum Albz,in qua cUfto- 
dixcaufa rclcgatus crat , dcccfsifltt ,quzftorcniifc- 
rut,qui cum publico funcrc cfferrn , nc rdiquias rc- 
gias iacerc inhonoratas patcrcntur. Hoftihus hzc & 
mifcrit & (ato fundis onicia rcgibuc crogata, quz 
amicis & f licib* tributa funt,bcnr(iciu diisatc,; ho- 
minibus paritcr acctptu:c6fidcrantc , ctfi cgrcgiu 
cft Iwftc abiiccrc,n6 minus tn laudabilc infelicis ici- 
rc mifcrcri,vt idc dicit Valcr.vbi i. Ex hoc cocludcs 
munificontism gcmis Romanx Deoram bcnignitati 
zquanda. Prima igicur& optimarcFH namra pia.i- 
ciscftmagiftra ,quz nullo vocis roiniftcrio, nullo 
vfu litcraru indigcs , ippriis ac tacitit viribus , hoft iu 
j»fcnimdctunftoru pietatc baibaris pcSoribus in- 
ti]adlt.Szpc cm ftcdit picus , quod ncc viitus potuic 
fupcrare*ncc ratio.Na lcoacs ptoftratis parcGtt& in 
virot potius <ftA in fceirtinaf fzuiut,nec infantcs non 
Hiii nagiu £uBC pcrimuattTt iaijuit Solious. V n de 
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maxima dctcftationc culpatur Achillcs, <]tti in He- 
dorc mortuu fzu'ut dicemc Virg.libr.j. Acneid.Ter 
drcu Uiacos raptaucrat HwJlora muros, Exanimui^ 
auro corpus vcndtbat AchilUs.Magna aia rcprc^ica 
lioncfumdigni Galatz,quicapitahoftiu occilbri 
in bclloicquorti coIloanigit,& pro ronris (icut capc 
ta (traru afiigut,& illa dcridcnt, ncc auro quocui^ 
retlimi polfunt.Dc quibus Diodor. Siculus Iib,v3. dc 
gcftisantiquis fic ait: Cii quis ftrctwcin acic pugna- 
utt, tum maioru,tu fuas laudcs ac virtutcs dccamant, 
rcshoftiu deprimunt,t3nquam viturcrationcdignaj. 
Capita hoftiu in acic cadctiu abfcifa , cquoru anigSc 
co1lo,inforibusdomoru, cu catu atquc hynmis 
genda:qucmadmodum firas folct vcnatv captas,h<>- 
ftitt nobilioru capitaaromatibusvnifta intcciisf c^ 
dunt fummadiiigciia oftcdcntcs ca iiofpitibus, nol. 
loquc prctio ca vcl pctctibus vcl alits rcddut.Tradac 
eoru rideri n6nulIos,(]) ^ capite nniundcmpeti »m 
barbara magnificcntia oftcntantcs ncquaqua rcHtx 
accipercNo ein bcllicz vinuris infignia non vcnde- 
rc nobtlc cft, fcd cum roortuis piignarc firrwn kabo, 
atquc agr. ftc.hfc illc. Sicpiritcrmalcfuittradataxi 
iniignispuclla c6tradcbitu rationis &honorc A«- 
glicz nationis. Vcru quia malc agcribosoccafio aE. 
Qua peccadi in promptu fuffraciatur: caufam occ'ide- 
oi camcflcdiccb.it magica artcm&rrcftiu mutatio- 
nc«quzfcemiiiis n6 benc c6ucnit,fcilicct vbi voW- 
tiric fit.Na cum caufa potcft vcftis mutari finc vit» 
fallintis:nec diccreturquisapoftara.cap. clcriciofii- 
cia.vbioria gl.& in c.fi qurs ex clcricis. de vira& ho- 
ncftatc dcricomm.in glo. Solz ergo illz dcccAaa^ 
funt foemin^ finccaufa ririonabili vcftc viri vtenaci^ 
quia fapictinonc5ucnitJitprartcrca przfumitur.^ 
boc faciat liliidinc fcqucntcs. Vidi plurcs fjtuifsixno» 
viros tolcrarc fuasvxorcs vcftibus «cclefiafticis, tc 
quod turpiut eft monachalibus tcmporccamifpiiu^ 
inciui,& pcr villii cnrrcrt,& ficut buftoncs ialtare. c 
j.dcvita& honcfta.clcric. lib.v).no coliderames 
pcrna corporalts& cxilij dcbcatur, in Auth.del^ 
difs^miscpifcopls.^.pcnul.coll.ix. Ettppropter aa 
& no graria corii rcligiufi ad tam dcteftabilia como 
data libctcr profiliut. Dc quo pcr Luca dc PennaiB 
I.i.Cdc maiuma.lib.xj. Ncc poftunt etia vcftes (endl 
diuinis vfibusapplicatz ad ornitu fcculariu przfor- 
tim mulicrii coucru.Ncc ccotra dcbct dc vcftib*^»- 
minaru ficri TcAimeaeccIdiaftica, fccudum Panoc. 
inc.adhzc dcrcli. domi.licct contrariii fcructur flc 
malc.Vndc reftat.cji figmi incotiocntiz cft in m<j&. 
rtbusfiue cii vcftibus vri virilib* vci aliat indeccnd- 
bus. Tuergo qiii coiugari cupis audiHieron. in cpi- 
ftola ad Dcmrtrialc virginc. Illa, inquit, ubi fitp«i- 
chra.illa amabilis.illahabcda pro focia,quz fc ncfck 
pulchra.quz negligii formz bonii,& procedcs tn pa 
biicti^no pcd* & colla dcnudat, ncc rcuocato paHio 
ccruices ipcrir, f.d vno oculo (cj viz t ft nccrlVarius) 
patcntcr gradicur: alitcr fomicario in ea rimaur. ius- 
uillud Ecclcfiaftcsxxvj. Fomicatio mulieris incx- 
tollrntia ocuIorii,& in pilpcbriscius agnofcct. Ak 
omni irrcucrcria oculorumciuscauc.nec mirciisiiie 
ncglcxcrit. Vndc narrat Valer. lib. vj.tit. defeacrtta- 
te , qf Sulpirius Gallus Txorc fua dimifit,eo9> <P'^'» 
capitcapercoforii vcrfati cognounat. IdcHieiCMU 
adfacras vicgincsdc comiiicntia virginali (ic 4ic'it: 
Impudicifsifiuis mulicnimaftc&us fcmper ifllapidU 
bua. fcmpcr in gcmis , fcmpcr in ornamctis cKrtnfe- 
cit gloria ponit, ncc fufiicit cis libido innau natiZ7, 
£ed cccafionc quzrum cxplcndz libidinis: aftc&uK 

procul- 
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proculdubto , vt ocqH viroru aurum contcmplantcs 
& gcmmas> tandcm Hgantur in facicm, vt fiirtiuis 
oculoru fuorum natibusfacilius incitcnt ad libidino- 
fum inccndium,iuxta illud Ouidij j.dcrcmcdtis. 
Dteifitmt aJtHMtngtmmifyiu tejunttir 
Omnidipart mimma tfi ^ft putiU fm. 
Quiat fcilicct > pucllz tnterdu plus ferunt in omatu> 
qui in proprio corporc toto.Ob quod dicit Fulpcn 
tius ad Probam: Talis fit vcftis mulicri$,(]u« U"IH$ lit 
intimz caftitnis, vi rcfcrt glo.in Clcmen. attcdcntcs. 
dc Aatu monacho.&: Tullius lib.j.dcofliciis.Non ni- 
mis ornandacft domus, non nimis corporalis fbrm.-i. 
Sufticit cm , cj> inhumana fugiat nc(!li^cntia,in vcfti- 

3J bus autc mcdiocritas optima cft. tEt hinc cft,Qi pof 
funt iudiccs,imo cpifcopi fub pocna cxcumunicatio- 
nis^hibcrc mulicrcs portarc vcftcs infolitas fupcr- 
fluas , aut nimis fumptuofas.prarrcttim incitantcs ad 
libidinc & immunditia,(ccundfi Bil. s. in prooemio, 
xij.col.p I.j.C.dc vcfti.olobcris. Iib.xj.& l.cu fupra. 
de rc milita.lib.xij.lm6 illas lib.vi j. Hthiconi , rcpre- 
hcdit Philo(bphus,qui veftimcnta nimii lugiiuJine 
notadatrahut pcrtcrram & paludcs. T.ilcs proledto 
veft-s & cxquilita ornjmcta mtilicrcsincitatpariter 
& virosad libidinc. Qna de caafa Bragmana^Cvt Di- 
dimusait ad Alcx.)nohabci atnidum prctiofum,ncc 
colorc fucntum, fcd papyri tcgminc mcbr.i vclantur, 
nccin augcda pulchritudinc plusalfcdatipG vcl co- 
rii mulicrcs,quanati funt , fanc intclligcntcs ncminc 
poflTc naturas opnscorrigcrc.Vndeornamcntoru cul 
tu magis dcputant otvri.qua honori. £x quo no funt 
apud cos f>jrnicatio.inccftus,adultcriu,nccali<^sc6- 
cubitus.nili gipncndx prolis amore.hzc ille. Idco fu 
pcr his exccrsib' fidar haftcnusfucrunt plurcs rcgix 
c6ftitutioncs,qua; male obfcruatur. Qmbus tii or Ji- 
nationibus& prseccptis mulicrctno nuptx obcdirc 
tcnenf .Et etia nuptar^nifi maritus conirariu cis prari i 

J4 pcrctex eaufa, vt j.dicnur. tSanc tii intcllijjitis mu- 
lieresfc oriiarcpoirc vtmaritis placcar, fciltcetfuco 
fcu piftura facici ct flante , vt fccit Iiwliih caftifMina: 
no cx libidinis, fcd gcncrofi animiviitutc Holoftr- 
nc idololatra vt vinccrct. llla ^tfcdo viduaru ^ulchcr 
rima pulchritudini ornstu adaidit licitii linc hico & 
pii5tura,vt Dco placcrctludJdo tyrannum, vilcgitur 
ludith X. Induii,fc,inquit, veftimctisiuciiJitatisfu^, 
tulit fandalia in pcdibuSian^umplitquc dcxtrariola 6c 
lilia>in3uros & anulos , & oibut orn.imcntis fuis or- 
nauit fc.Ethoccftquoddicit Apoft.aJTiinoth.ij.in 
fi.ibi , (imilitcr & mulicrcs in habitu & ornatu cum 
vercciidia & fobrictate ornatcs fc, fecudum quod dc 

jj cet mulierc$,&c. tN'i mulicr quar fucis vtitur ad lin- 
gcndii pulchritudinc>qua n6 habct,grauitcr pcccat, 
imb ligarctur ftatuto hoc prohibentc, ncc di bcra in 
hoc obedirc viro.xj.q.iij.n5 enim fcmprr. & dc c6(c 
cra.dift.v.c.(ucarc.Dcbttcnimcuiq;fufhccre& pla- 
«crc naturaliscolordatusa Dco , cum vix altuscitra 
Dci iniuria lupponi poAit.dc cofccra.dift.iiij.oftcn- 

j^ditur. Qiujdtmaximcficiunt vctula: prxfertim vi- 
duxrcmaritari cupicte$, aut mcretricari : dc quibus 
dictt angelicusillc Bcrnardus in cpiftoladc cura & 
rcgiminc domus. in c.dcfoeminis. Quod (i foemina 
fcnex eft mcretrix , li lcx pcrmittcret viua fcpelienda 
e(Ict.dcquibusHierony. cpiftola xviij, fic loquitur. 
Ipfascih ncc annoru numerus,nrc alia vCTuHasdoce 
rc potcft,(j> vetulx (int: & capillos cum pcrdidcrint, 
alicnis vcrdcc ornant ac prancrita iuucntutcm in ru- 
gis anilibus polluunt:ncq; placct cui placcre dc(i Jc- 
rant> \mh quod deterius clt , fuo difpUcent creatori. 



dum fuu vidctopusdelctu.InJigniturprofcdo »rti- 
fcx, ft opui fuu dclcatur,cii iniuria ci inferatur.fccun 
du Io.Andr.in rubr.nc cleri.vd monuhi. EtLucius 
in <-. -a qux ficnt a iudicc.dc reg.iur.lib. vj. in mercu- 
ria. VndcCypti3n*dedifciplina & habitu viiginu. 
Opus Dci,inquit,cft quod nafcitur : & diaboli quod 
mutatur.quafi dicat, Q> magna iniuria Dco inft-runt. 
Citm id qd ipfc fbrmauit rcformarc przfumiit.xxvj. 
J7 q.v.c. < p!(iopi.in H. t Nam lcgitur Ecdcliaftici iiij. 
N('> acctpics tacic aducrfus facic tua , quonia dns u- 
lib* minaf lic fc cploratibus, q> in futuro detiigrabun 
nir.iuxtaillud Efn.xiij. Facicscobuftx vulius earu. 
EtNaiiij. Facicsoium Itcutnigrcdo ollx. (imilitcr 
lohclis ij.Jicitur.Ocs vultusrcdigcntur in olIa,id cft 
in colorc oll^ nigrx.Nonc lazabcl introitu Icbu re- 
gis audito dv- pinxtt oculos fuos ftibio , & ornauit ca- 
put rcfpicicnsp fencftra? Scd ilico iufla fuit pcr rcge 
prxcipitari dcoifum,afpeifufq; cft fanguine eius pa- 
rie$,& cquoni vngulx conculcaucrunt ca, fueruntq; 
carncs Iczabcl licut ftcrcusfu|> facic tcrrx , vt habe- 
turiiij.Rcg.tx.c. & dc vtroq; ta fuco qua ornamctis 
conc!uHit Efaix iij. pro co cj>clcuat;r funt filix Sion, 
& ambulaucruntcxtcnfo coI1o,& nuiibus oculonim 
ibat,& plaudebat, & pedibusfuis c^podto gradu tn- 
ccdc-bant : decaluabit diis vcnicc iiliaruSion,& dii« 
crinc caru nudabit. In dic il'a aufcrct dris ornamcn- 
tucalccamcntoru,& lunuljs,& torqucs,& monilia, 
& arm!llas,& mitras, & difcriminalia , & perifcheli- 
dcs,&; murcnula$,& olfadoriola,& inaurc.s& annu 
Io$,ac gcma$in ftotc pcdcntcs, & mutatoria, & pal- 
liola.& crit pro fuaui odore fcetor,& pro zona funi- 
culus,& crifpanti crine caluiciu, profafcia pcftorali 
ciliciii.hxc ibi.Cui concordat Ouidius iij.Triftium. 

//?« dtcmi fatui Irnigit viti^thitHT anni, 
Ru^M^iu m smitiMM fromt ftmltt tnt. 

CnmifHi nliifMit dtat , fmt htc frrmof*,dtUbiit 
Etl^CHtum mtti<Ux ejfe ^utreri tuMm. 

Nin hic/imf>trerit.jMia 

N ofi vttUftmper ntc bha {nndida fltrtnt, 

PtrdMm ^gtMnuu flortJ, 

Ptrdu jptna refas,nec ftmftr UUn cnndtm.Scc. 
Et Scncca, Rcs, inquit , cft forma fiiga nec fpectrs 
fua cuiquc manet.dicit Ouid. xv.Mctamorpho.idco 
Vcreilius a-t in Bucolicis. 

OfarmoftpMtrnimikm ne crtdt ctUri, 

^yflhaUgMflractubint.vjuani* mgtA ItgnntnT, 
& Ouidius in lihro de mcdicaminc facici. 

FtrnMmpcfkUhitnr *tM. 

£tpUuidm rugi* vuUm ArMm ttit, 
& idcm in ij.dc artc amandi dicft. 

Form* btnnm flagtU tlt,ifiuntim^4cctdit ndnnnit 

Fit minir^cr jpKu carpitMr ipfa fnt. 
Quc ot I inuchiitttr contra fczmitus in talibusmul- 
tu cxccdJte$,& no finc caufa.licct iniufti.quia habct 
}8 mulier duo.tSa r upit primb lau Jari, qih cum lit apt 
mal impcrfedu rcfpcftu viri,& fcrc in omnib* dcfc- 
Suofum,voIcs fua impcrfcfiione viros latcrc , cum 
appctctcslaudc iint coitcr modici valorisifpecialitcr 
ciipit laudari ab eis. Quia fccundum Grcgo.lib.xviij. 
Moraliu.c.xxvij.circ» mcdiu.Taotbquifqucampli* 
intusftuItu$(it,quato conat cxtciiu$(apicns viJcii, 
ficut mulicr laudari cupit, vt fciat aut falti ci vidcatur 
cjt ab c)tbus pulchra, bona.yiilis fapics, ac in omni- 
buspfcda &futticiestcfutctur. & lioc ipfa credit, 
culaudaf aviris. quialauscftlcimoclucid.insvirtu-. 
ie,fccundu PhilolophuinilKtoricij.Exquofcmptr 
& vt plurimu cSdngit , tj faliij viroiu adulationibut 

mulictcs 



R cpe.cap.Raynu.GulBenecli£li. 

muUcres dccipiunt. Sicut dc^conio&bulosclegituri quitefl q,n6fciat?S(:prrantcrpecuIutjuaTi antcma- 



tj» roftro cafcu portans dcccptus fuit vulpis hlnndida 
in (jlfacrudclitatcalbcdinit: itaetmulirr falfis crc- 
dcs adulatoru dcccpttonibus, crcdcs fc fapicntc vcrc 
cfl coruus;ipfi auic adulatorcs funt vulpcs,fua bladt- 
tiagloriofasdccipicdo mulicrcs, iuxta illud Tcrcn- 
tij quod ipfc rctflumpnt Apod.j.ad Corin.x v. Cor- 
rumpuntbonosmorcs colloquia praua , & Mcnan- 
dcr comicus:Corrumpunt,inquit,bonos morcs con- 
fibolationcspcfsimx: fmcquibus vix aut nunquam 
committituradultcrium.l.& (i amicis.in finc. £F.de 
adultc.& hoc tntcnditOuid.lib.j.finctitul. 

/mfUfMhduamtBtvmtna Uteni. , 
& in Bucolicisdicit Pocta : 

j^/w Itgitu fUns, (jr hitmi ndfnftti» /f <<f4, 
Friguiiu , 0 fHtnfitgat hinc ,Utct anguit ifi hcrbd. 
Et poit laprutn cu dccipiujt.aliud n6 habct rcfpon- 
fum, niii cf i dcmonc dcccptx fiicrunt aut hominc. 
Qupdhabucruntab Eua.quz poft pcccatu cu i Dco 
incrcp3rctur,dixitGcn.iij.Srrpcs dcccpitmc,&co- 
mcdi.Et Ada:Socia,inquir, quam mihi dcdifti,hoc fc 
cit, ideftmc dcccpit. No ipitur vultmulicr incrcj)a- 
ri,fcd oio & fup oli laudari dc pulchritudine. Non 
fic dc Nocmi pulchcnima lcgi t Ruth.j.c. tn fi. Qur 
cu a matronis publicc lic laudarct : hxc cft illa Noc- 
mi:clamauit:Ne vocctis mc Noemi.id cft pitlchram» 
fcd vocate mc Mara, idcftamara.Sccundohabotmu 
licr, Q» fempcr affcSat extrinfccc ornari ad fua fcmp 
tcgcndu impcrfeftionc,& intcrdu quod cft dcterius, 
ad viroru inccndcndiiIibidinc,fccunduHierony.vbi 
s.Vndc Valc.libr.ix.tit.dc luxuria & Iibidine : Qoid 
dcfccminis,inquit,ampliusloquar : quas& imbccil- 
litasmetis, & prauiu opcrii ncgata artlrdlatio omnc 
ftudiu ad curioiiorc fui cultu hoi tatur confcrrc? Scc. 
Hftucromuliebris luxuriz fcu cuptditacis aliqualis 
excufatio.Na cu fint Irrc nuura mollcs & ociof^ nul 
liusgrauioris rci ftudiointcntx,n6 cft mirii fi cogita 
tiones fuasin parando cxquifiriorcs cdtus fixcrint 
atq; locaucrint: cu negocioli hol . s & cxccllctes gra- 
uioribusftudiisoccupati, in luxtl fucrintaliqn libi- 
dincq; prolipfi.do quibus ibi confcqucntcr loquitur 
Valcr. E< quo vidcmus,g' vix aut nunc^iiam fpcculo 
inc6fulto prodire volunt in publicu: imo corinue fu- 
pcr fpeculo quicfcunt. Non fic Sctnirjmis Airyrioru 
regina fccit:cu ci circa cultii cipitisoccupatx nutia- 
tucflct Babylona dcfcciffe , altcra iam partc crinium 
adhuc foluta protinus ad eam expugnandam cucurrit 
nec prius dccorc capilloru iniKdinc,qua tanta vrbe 
in potcftatc fua rrdc-git.Quocirca lUtua cius B.ib}rIo 
nc pofitacft illo habitu quo ad vlrionc cxigcnda cc- 
lcritate prxdpiri tctendit.hic Valcr.eod. lib. ritu.dc 
ira & odio,in fi.No crgo flicrut inclytx malicrcs fpc 
culo & ornamerisintetx , ficut funt modcrnx fupcr 
fpeculoquiefcctes, in quo fc mirari,in illo vultu cri- 
ncs toci'"^; Cflponcrc cofucuerutino cogitantcs, cj» 
n6 cft in fpcculo rc$,qux fpccularur in illo , fccundii 
Alanu dc parabolis. N6tn ita crude intclligaris fpe- 
culum cfreprohibiti5:im6a fapicnribusaliqn pcrfua- 
fum,vt q.$pro oibusinrepublicaprudcieragcdisdif 
crctc coponat ante ola vultu fuu, q. libcrcft & litcra 
roenris. Ad ho< autc vrilc eft aduocato & oratori fc- 



giftri'icaufasm<ditatu,vtille fummusorator,ctim 
Platone Philofopho facundiam audiilct , ab Aulide 
dialcfticoru argumctationcs didiciiKT , nouifsimum 
pronutiadi argumcntu a fpcculo pctiuir. hzcillc, vt 
refcrt Lucas dc Penna fup tit.C.dc lcgaiio.libr. x.Or 
dicunt f(xminx,adhunc finem fcfuprrfpeculo fxpe 
quicfccrc, vt culriorcs in ccclcfias ad Dei hudc & ho 
norc,cj. in creaturis rcluccr.progrcdiatur. Srd illc qui 
fcrutatorcft cordiu fcii fi ad hunc finc, aut fi folus in 
Ecclcfia cflct Crucifixus,vcl foli A pofioli difcurreret 
carrcriastadiu in fpcculoiniiftctcsforminjtlic fcor- 
}9narcnt : fed ad fuifola gloria fummc inanc.tEt indc 
coringit (vt dicrim vidctis)domos nobiliu Burgcfiu, 
mercatoru,& cxtcroru indiiiVrcntcr|pftcmi, corijq; 
fubffaoasdilabi, & cosin vilc & mifcrandapaupcr- 
tatc dcducitcapriuari , cxcommunicari:& tandc vltra 
pocnas diuinas extra ecclefia frpcliri. Qimd aliandc 
non pr(Kedit,qua cx tcmerario& arropari vcftiu cx- 
cenu,& ornamttoru pfcnim in mulicbribus.O vrina 
diuum illum vidiflcntBcrnardu incpiftola dc cun 
& rcgiminc domus.Dc vcflib*,inquit,fciaj, cj> vcfiis 
fumptuofa c ft probatto pauci fenfu». Veftis nimis ap 
parcs cito viri odifi parit.Studebonitate pIacere,noa 
vcfte.Mulicris peritio vcftcs hjbcris,& vcftcs qujrc- 
tis no indicat firmitatc,fcd domus rurbarionc, vt ve- 
rificeturquoddcmulicrraitHcliodns. Talis inhu- 
manis prius dc lonc foemina rebus Eft data, flagiriis 
homine quf Ixdatinic^uis.Similitcr ladcus cloqucn- 
rixriuusTitus Liuiusin j.Dcca. prxdixerat, Quod 
iniriu turbandi oii a fcsmina ortu cft. Sunt proticti 
mulicrcshodicluxu& vcftiu cultufupra mulicruni 
modcftia gloriabudx : q faftus nO nili gridi fumpta 
ducitur , quc vt plurimu rapina nutrit.& indcdicitur 
tf rxcdTuscxpcnfarum abyflum dcnoiat rapinarum, 
Dcquaraptiu maritorii vxoresfctcrerdc ipfavtucn 
tes,feornatcs,ad rcftitutioncicncnf tnforocofcicn- 
rix, ficutmariti:vtclarehibcturin fumma Antonij 
Floicrini partcij.rit.xij.Jf.xviij. Idcod.xi vobisfiip 
rnhpiiMUtftam.rtluiifMts j.in xxij. limita.valcrc fta- 
tutum,cj» vxor tcneatur pro fuo marito, fi ccdat foro 
& banchu ruptufaciat,vipluresfaccrccoguntur p- 
ptipr vxorum ploria: qux fincdomus dcpanpcTatione 
aut ruina & pda corinuari nonp6t,vtclarecoanouit 
Antonin*ilIc pius Imperator,q nulli volcs effc molc 
ft',magis elegit vafa aurea, & ornamcta vxoris ven- 
dcre,qua fcnatum vel ^uincias prxgrauarc,vt Fafci- 
culus tradit tcmporum dc illolmpciatorc loquo.Sic 
Numa Popilius fecundus Roma.rcx (vt Plutarchus 
ait) a domo delicias ftmulac magnificosapparai*cx 
pulit. Vii in cpiftola j.ad Cjfare fcncm de republica. 
In principio iui nafcentt$imperij,nc-fcit .i quo milla 
flt,ci cofulit.vt logc regnarcpoflct.Prouidcasopor- 
tet, vri^plcbs fua habeat ncgoria , qutbusi malo pu. 
blico dt rincatur.Iuuctus probiiati & indiiftrix , non 
fumptibus neq; diuiuis,aut ornatibus ff udeat. Id ita 
cueni«,ii pccunix (qux maxima oium pcmicics cft) 
vfum atq; dcdecus depfcriirncq; aliter qfqua cxtolle 
refcfc,& diuina mortalis atringcrep6t , nili omifsis 
prcunix & corporis gaudiis, animo indulges,vt rci- 
publicf voiu dcdicas,vt alias Romanx mulicrr$,pa- 
riter & Occitanx:vt vidillis fupcr vcrb. Etvxireif- 

ornaniciit» 



ipfum in fpcculoperfxpcrcfpicere,& iuxM rcru ex- 

plicadaruqualitatesaut fuauc,autfcuu,3ut mitc, aut 4o«"i«»>^<'''*« H. t Ex quibusreftittilia 
afpcru,rcu( redu,autrigtdu,doccsfc,jfpccuIocxhi- forctcpcrarida,:v mulicrufutationrscircprohibitas. 
beat vuhu fuu. Hoc ein fccifTc l^itur Dcmofthcnes Bcnc vcru cft , q, fi facici tiicario vel omamentonint 
Grxcoru rcx Oratonl, vtrcfv.n Apulei' j. dc magia. adic(ftio,n6 folu Heret ad pulchritudinc lingcdS,/«| 
inhxc Tcrba: DcmoiUicncpriouiii'idiceadiaruficc ad turpitudiac toileada,autcoopcricada. qua feni 

faabcrct 
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hiWrctmulierdcpcraccidcs cx aliqua caufa cx/rin 
fcca.putacx infirmitatc,vcl alio cafu: tuc licitu clfct 
facic fiicarc;vct aliud mcmbrurquia dicit Apoft.j. ad 
Corin.xij. Q.uaf putam* ipnobiliora clTc mcmbra.liis 
honorcabanJatiore circudamus. Vngucnto cnim 
nardinofocminf vngi pofTunt.cx qao fiiit clcgantio- 
rc$ ac mudiorcs in cofpcdu maritorii.I.in lrgcnto.5 . 
vngucntis.rt'.dc auro & ar.Icga. Quo olco yrtfti fuc- 
runtpcdcsChrtfti, fecundum gl.ibi,tjua ctia yfa cil 
£.fter.c.ij. Et io hi$ ornatib* Iic'ti$ mulicr magi» obc- 
dirc Jcbct marito fuo , cjua ftltoto.xxxiij.q. v. quod 
Dco pari.& c.manlfcftum.& c.hxc imago.fccudum 
Ioa.dc Plat, in I. Vclkri.C.dc vcftibuj olobc.lib.xj. 
4it Idcodicittcx.no.&fingularijin c.quxcuncn.xxx. 
dift. ly mulicr fibi coma prxf in Jcn$ inuiio marito, 
liccthoc faciatcaufa dcuotiois, anathcmati/itur: cu 
coma illa rcddat pulchtiorc , & magisplacida yiro. 
Cuiusaiam aliis imcrcft,(j> vxor crincs portct logos 
quia funt fignu rubicai6i$:& c;bus nc vagando adul 
tcrctur,ligari polfct^ marltu,rccundu not. in c. pb- 
cuit.xxxii j. q.ij- vbi bonus trx.Ob quam caufam mu- 
lierc$l6gojportantcrincs,fccunduGuli l.dc Motc- 
Iaudu.in clc.cu cx co.vbi ctia Z ;barcl. Jc fcnt. cxco. 
VideatisIo.Fab.in^.fin.inftit. dchisqui funtfui tcl 
'4ialic.iur. tS.mpcrcmmuHcrcoeitarcdcbctfuo pla- 
ccremaritOjVtaicitApoft.j.adCor.vij.Si-utvirco. 
ettit placcrc vxori. c. Jiuci fis fallaciis.de cUricis co- 
45 lugatis. tVndc n6 polfacpifcopus ftatuto prohibc- 
remulicribus In publicum ircpcftorc diftoopcrto» 
vbcra m6ftraJo:pbftqul fic pcr vxori$ ficri,incauus 
foac maritisplacrt , nifi co modo inirarct cccL-fiain 
clcricoscpifcopofubJitosallicicnJo.a a Dci fcrui- 
tio & ccckfix Jiuencndo.de quo plcnf pcr lo.And. 
in diC.ca qui fiunt in mcrcuiijli.& Pitr.dc Anch. in 
rcpeti.c.j.Jcc6ftitu.Hcu mcquiJ Jiccndu Jc mulic- 
rib* tcporis huius, qua: f<?rc nudatx a parte antc vfqi 
ad fcmur ,& dcrctro feri vfq; ad rrncs pcr ciuitatc 
currut iuucncs incitando ad amorc,luxuria,& pcfsi- 
ma dcfidcria, qui talcs infatuataf gignant? cxcis ma- 
ritis poftpofitisthcatra fcaant: in cuiuj tanti abufui 
fiRnu Poetz hoc clarc rcprthcn Jcre limctcs proPtci- 
magnatcs,figura Vcncris pingobit mulicrcm rludam 
iocundi & placi Ji afpcdus, crinct habcntc pcdcHtcS 
fupra fpatulas , coroni my rti gc ftatc-^ in capitc cu m- 
b<5smiftarofii,ridcntcm,& rofam fimiliscolorij m 
orctcticntc : habcntc in corjcficula paruam ardcn- 
tem , & vni fagittitria cipita acuta in manu finiftra 
tcnctc,mundutripertitu in ccelu tcrra, & marc pcu- 
ticntcm: & indcxtcratria pom.^:curTum in quofedc- 
bat trahcbat colubi,& cygni albi, Cupidincm filium 
ecnuit.qui Dc*amori;,luxurir,pcfiimorumq dcfi- 
dcriorum cft. Dcqua Vcncrcaliqua dixi fupcr vcr- 
l)o,2)«4/lMt"/^-'-oS"^''***^*^'*°""' & milismu- 
44lifrum c6ditionibu$. tVndc non immeritb talcsln- 
fjtuata$tanqu.im vcncnu portantcspotcftcpifcopus 
j)hibcrc ecclcfia intrare.Scd no platcas frequctarc, fi 
co modo ficri placcat miritis czcis & orbatis.no co^ 
nitantibus Vcncrc plancta drduculiorc aliis poft fo 
lc & luna:quz fccundu aftrologosquondic oftcndi- 
tur dc manc antc folc, quo tcmpore appdhf lucifcr: 
& dc fero in occafu folis , & tunc vocat hcfperus,auc 
vcfpcru$.Sic&ciiitmulicrc$przJiaz, quiadc fcro 
oftcnduntur maritis fuis, & ifol «$ ortu fic nudatz & 
ornatx tou dic cudis exhibctur populis , poftquam 
fic placci maritis:quia vt diftu cft,mulicr fcmpcr co- 
citarc tcncf qualitcr placcatmanto , & fc conforma- 
4S rc raoribus & conditioni ilHus. t Adc6 cp iciunarc 



lj6 / 



inuito marito n5 tcnct:minufi|; Cc obllgarc finc con- 
fcfii maritifubaliquo rigorofo figillo aJfolufdum 
aliquid per arrcftation? pConx : nc fi^uftrctur hiaritus * 
<a, quam h.ibct in ipfjm.fcruitutc.Et ita dicit fcruari 
Mmfucnisin titulodc cjcccutibne & fubftan. f. j.i- 
mo iiidcx q lale rigorc cxc;qucrctur,diam pro dcbito 
fifcali,pa:na capitalcm incurrc rct.l.j.cO Auth.ibi po- 
fita.C.dc ofticio diucrforu iudicio. Nec voucrr pof- 
fa fint liccntia mariti.dormirf cu camifia,aut (mgu- 
lisnoaibusircaJ matutinai.fccundu glo.ind.c.ma- 
nifcllum xxxij. q. v. pro qua ficit text. riumcri xxx. c. 
Imo iurc cinili mulicrc marito ignorStc fine iufta & 
probabili caufa forispnodantc liccbatrcpudiarc. I. 
coff nfu./ .virquoc;; C.dcrcpud.Hcu me.vbi fcrtfum 
hlbcnibnitt!csmsTiri,qui ficutcquu$& niulusqui- 
buS nO cft int.l!cct*,dormittfS in leflo.vxorcs iuoc 
nes irc pcrmittiit ad matutinas, &Sandtoru vigilia< 
fcrc finqulis no6^ibus,non conll Jcrantcs pcricula ck 
prxtcritis patentia? Sokbant cnim faccrdotcs idolo- 
nim abuti volcntcs aliqua puilb,firig re cj> Dcus qui 
colcbatur in tcmplo.illa vti volcbat; & psrenics crc- 
dctcs ftcrifitiu Dcx)faccrc,initttl>ant ca dt* node ad 
fanu,vbi facerdotcsca abutcbaturin tehcbris : & cre- 
debant fc a diis co^nita,fccUn Jum Lyri , Lcuiti.xix. 
circa fint.Et filij Hdifummi faccrdotisnonncdor-^ 
micbant cu mulu ribus, qux purificaiufx poft partu 
ob.^eiuabat ad oftiutabcmaniIi?j.ltcg. ij. c.imo nar- 
rat Iofephuslib..<cx.antli]uit.l'aitfifiinilc tcporcTi- 
bciij Czfaris contigiflv, fcilicct Paulinam pulthcrri- 
mam fncmina pcr faccrdotcs dcx Ifidisdcctpta , qiii 
ih Fano Ifidis qucndi iuucnf cius amorcacccnfuin 
loco M •rcurij nuininis dc nodc ad fuum concubttu 
proptcr pccunia cis dati admifcrunt:propicr quod i- 
d> m impcratorfanii dirui fccit,& faccrdotcscrucifi- 
gi.Parit.r rcfcrt Lyra fupcr vcrbo,EJiciilas.iiij. Rc- 
gu.xxtiij.c. rjjfubcolorc honoris idoli fc proftttue- 
bantmulicrcsj & intali loxuria crcdcbamfaccrdoii- 
bus.Ob lofiasicx ibixd^culas dcflruxit tftccmi- 
hatpru,quxcratindomodni. Dicitctii lac.Bcrcoi 
ih fuochronicbru fuppfcmcto, li.xiij.tcrorc loanis 
Papz xsij. huiusvibis oriunJi.quofJatn fiiiflcfiatri- 
ccIlo$,Jc opinionc vulgaritcr nuncupn<)S,qui prxtcr 
ftupra & adultcria qux paftim Vnufquilquc abditi» itl 
|oci$ad hoc occulte paratis c&mittcbantur,aliud pu-* 
blici$coru cxrcmoniisfcclusfaciibant.vt vocaif.Sc 
dc induftriafcduftx fpcciofiorts quxque vidux, aut 
virgincs cfi in intris corfl nodu venircnt, fac crdotcs 
& fc^lxilliusclcricidiuinasqJc laudcsadcoparan- 
dim fidc cs Chiiftianoritu cantibant : ipnbui ncK^tc 
roedia finitis,& lumiaibus ilicocxtirtdi$,quifq; vird 
ru proximi mulicrc fibi pioftcrncbat. casalu voce 
admonctci.binos dcbtre mafculu & toemini fando 
fptriiu inuocato in cotTiplcxu cai nalcmquc copulam 
c6mif(fcri &c. Plus nf.it ptafitic' dodor illc Roffir. 
B..ncucntanus in ij partc lui opcris:in trad.dc libcli 
lu.cano.tit. Icdcci.& primi. Dc quodifaccrddtc, ai 
cuiusconf.fsioncquzda Jnaacccfiit^qua intcrrogar 
uic.fi dccoitu cum maiito habiio Jccimi folticrat : ^ 
c'i hunquircfpodilVct, facetdosocsprxttrititcporii 
^cbitas dccimas ftptc vicibus rcmi lit : & ita facer- 
do» fcpriesiii diccognouit diiam , pcipicns vt quod- 
libctdccimum aftum ci pro dcciir.a rcfcruarct.Vnde 
domina fcp tcm vicibu$ a marito rognita , ciim vcaii 
ad oSaui.darc eam marito rccufauii, dicJs, hiftotil 
recitata cam facerdoti dcbcri. M.iruu» fagax turpitu- 
dinem ccIansvxori,facerdotciiifagacitcrcccIchapri 
uauit. hzc ille. Or dominijnon fuit malum quod rc- 
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nouari non pofsit. in xiatc prxfcriim noftri tcporis, Arumct» eft inutilcfccunciu gl.in vcrbo,Dccrat p il- 

qui ncdum corpora , fcd ctiam mcriu tlcfcccrunt, vt lum tcx.in c.fi^atcrnitaris.dc fr igi.& malc. Timc ma - 

dicit tcxt.in c.fratcrnitaris.xxxiiij.diftinft. Ob qux giscoitcrdicitur vidua , iuxtacocmvfumloqucndi, 

cattada adultcria & fcidala confiUum ccclcfiz vigi- cuius virdcccfsit. Viduacm dicitur quafi viro idua, 

lias fandoru mutauit in iciunia , qua: adhuc vigilijc id cft,diuifa,vcl fcparata:ab iduo iduas,quod idc cft, 

vocatur folo rctcDCo nominc,&loco vigilandi tota quod fcpararc: vcldiciturab idus, quod cftfeparatio 

noftciciunamus vcfpcr3sfanftorfi,vtbabcturcx !c- fccundii gl.in d.c.vidua. Aliis autc proprit dicit vi- 

"cnda bcaiiLaurctij.in finc.Hxc iamdcornacumu- dua,quz maricu nunqui habiiit. Et dicit tunc vidua, 
ficru fuHiciant. Qil? o<^"*^"<^t^^i^>^^<i '^u^'*^'-'* quafi fincduit.itc. Sicutdicitur vccors flnc cordc. I. 

his(vtpulchriorcs vidcatur plurimfi dclynntcs) ali- malu.^.vidua.ff.dc vcr.fip.fccundu Pan. in iij.not.in 

qualitcrcxcufandas, qux aliis honcftc viuut in ma- c.nc pro dcf.ftu.d>'clcc. dcqua caftitatcfcu viduiu- 

trimoniorinquo ficoiugcs mutuo fidclitcr vcrfant , tc plenc vldchitis fnpcr vvrb. ^mi cmm alis mstriim' 
4^ lonfjcnodiftanta ctftitatc. +Qax fccunduBal.fu- ^pmMcmrndbm/. t Tcrria caftitas eft qux propricap- 

pri in proccmio,& in l.fi.Ccc facrofan.cccIc.cft tri- pcll.if pudicitia: quxcft in Icgitfmc c6iuparis.c.Nice 

plcx , (Dctriplicicaftitate vidc Lyra fup Matthxu, na. xxxj.di.facitl.mulicr.j.cu proponcrct. ft".ad Trc. 

c.xiij.) fcilicct, virginalis qui propri^ virginitas ap- Qiij pudicc fcniata Icgc matrimoni j ac flmota me- 
pcl!atur:dccuiuslaudt& pruilcgiopulcWa dicunc 
gl.Panor. & cxtcri.in c.caufam matrimonij.de pro- 



ba.& Lud.confixcccc.incip.Vos cftis lux mundi.vbi 
ctt oradopcr cum fiAi in gcncrali cocilioBafilicn. 
Qui qdii virginitas (fi fcmd amiffa fucrit) amplius 
rcpirari nG potcftjCtia i Dco,fccundu Aug. vt dicit 
gl.inl.).C.dcrap.virg.cui cocordat Ouid.Iib.epifto- 
faruiNulIa.inquit, rcparabilis artc Ixfa pudiciria cft. 
Eftcnimhxccaftitas virginalis nubiliorcxtcris. in 
fignu cuius IaureoUvir^ine$portat.xxxij.q.v.fi Pau- 
lus.imb pro virginitatc fua cufcruada, Daphncs Pc- 
nci filiatotainlaurilcoucrfa fingitur.lib.j.Mctam. vt 
cxcalaurea corona triumphantcsimpcratorcs loui 
p vi6toria in capitolio facrificaturi in poftcru orna- 
rcnt.Cui Dcus, At quSnia coiunx mca no potcs cf- 
fc,Arbor cris ccrtc dixit mca:fcmpcr habcbut Tc co- 
matx cytharx,tc noftrx laurc pharctri : Tu ducibus 



rctricali infolccia viucrc dcbcnt:ncc ijrcre viri in fui« 
vxorib',ncc ccontra, mcrctricalcs in caftu aut vcrbis 
bladitias: fcd magisvti vxoribus fuisin honcftatcac 
caftitatc maritali:cxtpIoProphcti & patriarchx It 
cob, qLya fccu iaccntCno illa cflc cognouit.putant 
tcncrc RachcIc,Gcn.xxix.fccundii Lyram ibi. Cogi 
tcttalcincoitu honcftatc humanitari przfcrtim de- 
bcri,qux ctia in bcluis fcruaf .^a Icgitur lib. xvii j. ^e 
propricta.reru , <j» vrfa tcporc luxurix fc 3bfc6dit,& 
vidcri amoris ttJporc crubcfcit. Filioru quippc pro- 
crcationi opcra darc,n6 turpiloquio ncc canino mo- 
rc p vfum promifcuii fccminarii: fcd ordinchonefto 
coiugaliniiccftinhomine probadusaffcftus. xxtij. 
qo.j.c.nupriaru bonii.Dc qua caftitatc Aurcl. loquic 
Augu.lib.ij. contra aducrfariu lcgu & Prophctarum. 
Dcus, inquic, mafculii & fcemina propapadi gcncris 
cii nupriali caftitatc cuiunxit,&c. Ad quod facit do- 
drina Bcdx fic dicctis : Bona eft caftitas coniugalii. 



Ixris adcris, cii Ixta triumphii Vox canct , & lorigas 

vifcntcapitoliapopas : Tuquoqipcrpctuos fcmpcr Mcliorcorini-ria viduaIis.Etoprima pcrf dio virgi- 
gcrc fr6dishonorc$,&c. Dcluc virginicatcbarbatus 5onalis.tQuxtriaXpspatcccrapprobauit.Primo,lTj-: 
ille loquitur Hicro.in quoda fcrmonc dc alfumptio- tii virginaii:,in co ^ dc virginc nafci voIuit.Statii vi 



nebcatx Virgtni$,fic diccs,i'rofcfto in carnc prxtcr 
carnc viucrc,"non tcrrcna vita cft,fed ccelcftis. Vndc 
in tcrrisan^clica gIoriaacq,rcrc maiotis cft mcriri, q. 
habcrc.ElVw enim angclii felicitatis cft , cffc virgincm 
virturis cft:dii hoc obrincrc virib* niritur cum gratia, 
quod habet angclus i natura.hxc illc.Dc hac caftita- 
tc virginali dica plcnius in ve&i. Qinck *liMmatrimO' 
47 niMCtntrahais. in fi. tSccunda caitit js cft corincntia- 
lis, qqropricnominatur viduitas : qux fi longo tcm- 
porc conrinuct,procul no diftat a virginitate , vt in- 
Authc.de no cligcn.fcciido nubc./. optimil itaq;cft. 
coUat. j. dc qua tradic nobis pulchra Nicol. dc Lyra 
Matth.xiij. ibi, Etdabit frudum.Etadcono diftata 
virginitatc,Q> fipriuilcgiii dctur alicui & fuis dcfcen- 
detib* ti mafcuiisqfceminis , ficutiilix virgincstali 
gaudcnt priuilcgio,iic paritcr co gaudcbunt filix vi- 
dux.Sccus fi cflcntmaritat£:i^a p cuiugiu mutantfta 
tfi,& fbrii viri fortiunt.I.muIicrcs. fF.ad municip. fc- 
cundil Bar.finpularitcrinl.quotics.perillu tcxt. quc 
ibi fcquuntur Ang.& lo.dc Pla.C. dc priuilc. fchola. 




cotra. Ttt aicit v]uua,qux i 
fit.c.vidua.xxxij)j.di. vel oux maritii habct , fcd inu- 
tilc fccundti gl.in l.fi.C.ad lcg. Fauia dc plagia.ita 
fccundii Bal.ibi,priuilccia viduis cocefra locii habct 
in maritatis inutiliccr. Facit tcx. in c. intcrcorpora- 
]i».f. fcd ncq-,.dc trafta.vbi ecclcfia dicic viduau, qii 
prilatii habetinurilc : & mulicraut vir dicitur carcre 
inftrumcntogcncrarionisnaturalis, quoricsule in- 



dualc , in co fj» ab Anna vidua bcnci^ici dignatus eft. 
Luc.ij.Et ftatii coniugaIt-,in co Q> in Chana Galilxx 
nupciis intcrfuit^quanl honorcaqua in vinu coucnc- 
do primii miraculu intcr cxtcra inchoauit, loa.ij. Si- 
militcrvtabomnlgradu mulieris opprobriu tolle- ' 
rct.f.a c6iugacit virginibus & viduis, matrc cius glo- 
riofam in hoc triplici ftatu cflc volait.f.viiginc,coia- 
gata,& viduapoft cius mortc.Ncftif tn fi tcpore paf 
fionisXpi lourphmortuuscflct, & Virgovldua, vel 
andcceHcritpoft pafsionc. Vidcatis tcxt. qinnucre 
vidct ci'i viucrc ti-pore pafsionisChrifti.tn cquod aa 
tc.f.\xc fi coiugc$.xxvij.q.ij.quodn6 cft vcrofimilc, ' 
ncc tex.ibi hoc dicit.N6 cnim comifilTct Xps in paf- 
fioncmatrcfua loani, fi maritii,cuic6miflaerat,ha. 
buiflct fupcrfticc. Ex tjbus ncccfrarib fcquif ,& coclu 
fitfacrofandii gencralcc6ciIifi,n6foIfi vii^incscon 
tini-tcs & viduas , fcd criacoiugatas per rcdafidc & 
bonaoparionc Dcoplacttcsad xtcrna bcatitudinf 
perucnircc .j.dc fum.tri.& fidc Catho.Ex quo fiicriit 
Taciani& Marciani hxrcticidanati,B>ls6 aircrentes 
in ftatu c6iugali cxiftirtcs faluari non poflc.Cil enira 
Dcus fiicrit author & inftitutor c6iugij. vt pat« Ge- 
nc.ij.Diccrc coniugifi cflc pcccatu,cfl"ct aflcrcrc Dcii 
authori: pccrari.quod cflct magna blafphcmia. Qui» 
vidcmus 0€S fcrc patres vctcris tcftamirri coniugatos 
fuifle,n6 folii Ada patrc noftru,fcd Enoch tranftatu 
in paradifum tcrrcftrt:Noe q prxfcruatus fiiit in di- 
luuio:& illi tres patriarchc gloriofi,Abraha,Ifaac,& 
lacob: prud(:riftirau$& fandtifrim» Iofcph,Moyfci 
«ia illc lcgiflator , Dcu pcr cflcntii vidcrc mcmit 
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in hac Tita.Cantorrpus fanSi Dauid,prophcta Eze- 
chias,qui folcm rcdirc fccit in ccxio decc lincis, opti- 
nius illc Iorus,dcnii|; & ipfa dni matcr Maria dcfpo- 
ratafait Iorcph,dcn.minc Dauid, Matth.i. Hmc li- 
quidcm caditatc fcu pudicitiam coniugaIc,in quanta 
nicrit haftcn' vcncrata,& oblcruaea Hdclitatc , amo- 
rCyrcufociali am<citia,& concordi p-itittia, & fortius 
niic intcrcatholicos obfcruari dchcat,&honorari: 
docct ncdu authoritas diuina:q; rationcs, vcru etiam 
antiquoru cxcpla : nccno bcluaru inflindus natura- 
les . Primo certc dc huiufmodi coniugu (idclitatc A u 
fideli pudicitia,ait Hugo in tra6l.di. facram.hb. j. par 
tc v.cvij.QiJpd qlibetipforum tcncrc debct fidc alte 
ri firmitcr. Et confidcrarc vir,g> potclhtc non habct 
fui corpori$,fcd mulicr:& ccutrj,vtin^t Apoft. j.ad 
Corin.vi j.& ad Tbcfnil.iiij.Hrc cft volfitas Dci , vt 
abftineatis a fornicatio. :& fci.^i vnufquifquc fuu vas 
pofsidcrc in fandiHcationc,& honorc, no in pafsioc 
de(idcrij.vndc Ambr.infuoexamcron. Nolitc,in().t, 
viri alicnu quzrerc torum, nolitc alienz infidiari co- 
pulz:qrh grauc pcccatu cft adult. -rium , imugrauiits 
oibuJ.xxxij.q.vij.c.^uidin oibu$.& Proucrb. vij. di- 
citanNon grandis cll culpa, cumquis fliratus fucrit: 
qui autc adultcrcft ^pt.r cordisinopia , pcrdctani- 
I ma fui:t imb maximc^au Jct diabolus poft idolola- 
triam dc pcccitoluxuriz, fecunJu Auguft. fupcrLe- 
uitico:quia vtdicitPhilof.vij.Ethic. Incominensc5- 
cupifccntiz turpior cft,tj incontincns irz.dcquo pcr 
Tho.in j.parte ij.q.Ixxiij.art.v.Duo cm adultcrando, 
velaliasluxuriofc viucndo fimul danantur , przAr- 
lim hac vltima a»ate, qua proptcr vnionc diuini vcr- 
bi cQ humana nacura talia pcccatacarnalia funtplus 
^olim grauia.c.in cofornfcator.xxxij.q.iiij. vbi Hic 
rony.puichrc loquitur. t In fignum cuius noAc qua 
natus fuit Chriftus dc virpinc vcrus Dcus & homo, 
ocs totius orbis Sodomitz fubito in gloriofz naciui- 
tads punfto intcrierunt , diuo tcftc Hicron. fup illud 
Lux ortacft cis. Efatz.ix.c.Dcquo Aurclius lic dicit 
Auguft.Dcoaduenientc in came , oc$ hoftcs n^turz 
rcproba moric ac fubita pcrierc,&c. qua no(flc dicut 
.quida Virjjiliu qutvitiotali infcduscrat ,mortuum 
clfe: quos Dci filiuseradicari fccit,ncinnatura qujm 
aflumpferat , tanta immunditia inucnirctur. Proptcr 
quod abominabilc fcelus Dcus mittit famcs,pcftilen 
iias,tcrrcmotuj,in authcn.vt no luxu.cutra naturam. 
coUa.vij.& glo.in c.flagiti3.xxxij.q.vij.Qiip J pccca- 
tum proptcr fui turpitudinem appcilacur ncplunda li 
bidojin Jf.itcmlcx Iulia.inftit.dcpubIuiudic.Etfoc- 
difsima ncquitia. C.dcaduItc.Lfoedifsimam. Ettam 
horrcndii cft vitium contra natura , qj vt ait Auguft. 
Deus vidcns humana naturiieo vicioconaminaum, 
fcrc dcfiit incarnari : ncc pcr ulcm co'tum contrahit 
afhnius, vt vidiftis in vcrbo , MtrtMoit^^ut ttjtj.Li- 
cct contrahatur pcr natura quanuis ilticitum coitum 
fccundu gl.in d.c.in co. vnde lofcphus anciquit.libr. 
xvtij.de loannc Bapti. louucnsait , baptifraum tunc 
acccptabilcm forc, fi no (olum adablucuda peccata 
fumatur,vcrumctia ad caftimonia corporis , atquead 
animi iuftitia purificaiionc'mque fcructur. Dcuscm 
£ua fccit dc cofta Adz atque ambos cfTe iufsit in vno 
corpore,& codt; fpiritu viucrc.Curcrgocinquit Am- 
brofius vbi fupra) vnu corpus fcparas ? aut rur vnum 
fpiritum diuidis? adultcrium fiquidcm naturz vitium 
eft.id cftcotrainftincSu naturz pcccatum, ciimpri- 
tai & principale boniii matrimontj fit fidcs, & dcin- 
dcprolcs,& facramentum.c.omne ttaque. xxvij.q.ij. 
Ob quod ou hac caufa vctercs Icges coniu^um in^- 
Tom. X. 



deliutc gladio vltore faniifsimc punicb.it. I. quanuis. 
Cdc adul. imo pcrmiffum crat matitO|ppria autho- 
ritateadultcrum occidcre.l.Gracchus. codcmtit. Ei 
prztcrca adco in alio damnantur Cc^ ulo , iuxia illud 
Apofto.j. ad Corinth. vj. Adulieri regnum Dci non 
pufsidcbut.& Apocaly.xxj. Erit parseoruin ftagno 
fulphure& ignc vrcti.& Ofcc vij.Omncs adultcran- 
tesquaUcIibanusfuccenfus. Pcftimumcft cnim vi- 
tium alterius vxorcm adulterati , fccundum Angcl. 
pcrillum tex.in f.iym authcn.dc monachis. colbr.j. 
Ec tprzfc rtim eft abominabilc pcccatum in mulicrc, 
plufqua in viro : quia maior caibtas ctiam fccundum 
morcs hominum cxigitur a fecminis.l.palam. /. quz 
in aduIti.rio.vbi glo.hoc pondcrat. ff. cieritu nupt. Sc 
l.penuIt.C.ad Orfitia.& dixi fupcr vcrbo , DcKc qua^ 
ei dcdcrat.Adcbcjjin facra fcriptura Dcutcron. .xxij.*' 
Adultcrium dicitur inmulicrc nomen pcfsimum, U 
deo eam maritus criminaliter accufarc potcft vltra 
dotislucrum.Sed econtra vxori no pcrmitterctur,nifi 
ciutlitcr ad tori fcparationcm & donationis proptcT 
nupt.Iucrum , cum dotis rcpctitiont J.j. iun^ta gl.C. 
dc aduIt.Pofuitccrtc Dcus naturalitcrin mulicrc vc- 
rccundiam,vt ipfa ad pcccatu prouocari & prouoca' 
rc fbrmid.:t: viroquc vt famulctur codita cft,non ciui- 
dcni vt libi inliJictur.Ipfr tamcn & fcrminz fni fta- 
tus ncgIc(!%o morc H&is blandimctis , adulationibus 
& nucinus viroritcxcidiumprocurant, &fcandalum 
ignominiofum iugitcr gigncrc foliciunr. hzc laco- 
bus Ma;~ni.tic.dcmuIictiDU5. Vndccum ficpcccant* 
funt plus rcprchcndcfldz. £t fi falfo contra cas vttiu 
carntsimpropcrct ,cftulisiniuria acrius vindican- 
da,eti.tm poft mulicris obiiu. AJeo dtc't Bal.in f. 
j.col.vj.dc p.ice tcnen.<j>proimpropcrio fornicatio- 
nisaduerfus iibera multerc qux in alccro mundoeft, 
poteft impropcranrducllum, aliasiurc prohibitum, 
indici. Allcg.lcgcm Lombardi.tit.de iniuria mulieru. 
I.ij.Je qua aliouid dicam infra . Ncc cft inconucnics 
lcgc Lombarda allegare in Francta , cii id idcm fccc- 
rit lo. Papa xxix. ad rcgcm Franciz fctibcns, in c.cii 
dcuocirsima. & c.fcq. xij.q.ij. Przfcrtim poft Carolii 
magnii,in cuius pcrfona rcgnit Franciz & Lombar- 
doru cocurrcrunt cum impcrio , vt dixi fupcr vcrbo» 
£tvxormn»mmt AdtUf.Ex quo tc;porc mulu ambo 
rum Tcgnotum iura funt promifcua. £x quo dcmon- 
ftratur adulteriil m.ndsc(fc vitium in mulicrc , ^ vi- 
ro;& in coprzfcnim,g>conciptre dc alicnofcmine 
potlct,& darc maritolizrcde nO fuum:cuius latroci* 
nij impofsibilis fcr^ cftct rcftitutio . de quo plend 
Pct.dc Anch.in c. peccatum non rcmittitur. de rcgv, 
iuris,lib.vj.& P.inor. in c. vctiicns. dc co <^ui duxit in 
matrim.qua polIucratperadultcrium.& vtdcbitisla- 
j^tius in vcrbo, Qjui fibMm tx tt fitfdpitns. t Mulicr 
profc&oadultcia ncdum contra Icgcra Dci& natu- 
rz,fcd ctia contra maritum , cnm quo vna caro crat, 
dcliqait:cuiustorum violauit, & tocam cius fubftan- 
tiani intrrucrtit. iuxta illud Ecdcfiaft. sxiij. Omnis 
muli;.rrclinqucnsvirum fuu, primo in Icgc aliifsimt 
incrcdibilisfuit. SccunJo viru fuum dcreiiqutt. Tcr- 
tio in adultcrio fornicaU cft,& cx alio vtro filios fta- 
tuit ci:hzc tn ccclcfia adducctur , & in filios eius re- 
fpicictur:n6 tradcnt filij radiccs,& rami ciusnon da- 
bunt fiiiciu,& rclinqucntin maledidum mcmoriam 
cius,& dcdccus illius uon dc lcbiiur,&c.Nuncquid & 
lo luxuriau invaccam ilico conucrfa fingiturpcr 
Ouid.j.Mctam.Idcono finccaufa in vetcri tcftamc- 
to talis mulicr lapidabatur : & iurc ciuili patcr filiam 
& adulunun iin^ul occiderc potcrat. I. quod ait lcx. 
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flf.dc adult.8£ ftupris.cumtribus legibus prxccdcnii 
buSjdammodoin domo patris, aut mariti adultcrjn- 
dorepcriantur: quia maiorc iniuriim putauit Icgif- 
Iator,r(> in domo patris,aut mariti aufa fiicrit filia ad- 
ultcrium inducerc, vt d.I. quod ait lcx. & potuit hoc 
patercrcdcns& rcftc caftitatcm filia: fujc pratfi-rcn- 
dam effc vitx, & vt eius morte contumclii ftupri Tcl 
adultcrij arccret,Tt dicit tcx.finp.in Uyf* initium.ff. 
de origi.iur.imb Parthi , aui dulccdiue libidinis plu- 
res tcncnt Txorcs, nulla adultcrio crimina j^rauius pu 
5J niut: t propter quod fcrminis yiroru conuiuium nc- 
dum intcrdicuntjfcd ctii confpcftu.I. optima. C. de 
contrahcnda ftipul. & I. fi. C. de arbi. & infuper vini 
vfum ,inquocftluKuria.c.& fi Chriftus. dc iurciur. 
55 Mjlicrtcnimcbriofairamapna & contumclia.cu- 
iui turpitudo nontcjjetur, Ecclcfiaft. xxvj. Ob quod 
(vt rcfcrt Valcr. lib.ij. titu. dc inftitu. antiquis.) Vini 57 
vfus olim Romanis fccminis ignotus fuit , nc in ali- 
quod dcdccusprolabcrctur : quia proximus a libero 
id eft.Baccho patrc intcmpcrantix pradus ad incoccf 
fam Vcnerc c(Tc conrucuit.Sic illc.Qiionia vinu bi- 
berc & adultcrari parificatur in raulicre. Et vuunq; 
mortc multari conccfsit Romulus.Et Meti llus, quia 
vxorem vinum bibiflfc deprehcndit, cam intcrcmit, 
vt idcm dicit Valrr. lib. vj. tit. de fcucriu te. Macno, 
inquit, fcclcrt- horu ^oucriias ad cxigcndam yinditta 
cocitata cft. Egnat j autcm Mctclli longe minori dc 
caufa. vxorccf» vinum bibilfit, fiifte pcrcuffim 
intcremit : idque fa»Su non accufatore im , fcd ctiam 
rcprehcnforc caruit. Vnoquoqucexiftimatc optimo 
illa excmplo violatz fobrictatis poenas pepcndilTc.Et 
fani quicuniiue foemina vini vfum immoderaic ap- 
pctit,& vinutibus omnibus ianua claudit , &: dcliuis 
aperit: qm cx fnjqacnri & immodcrata potaiionc vi- 
ni luxuriaReneratur.c.& fi Chriftus.dciurciur.iuxta 
illud Apofto.1'1 Ep!»cfiosv.Nolitcincbriarivino,in 
quo cft luxuria.Vndc rcKrt C^far in fuis commi ma- 
riis, debdloGinico.1ib.iiij.inprincip.fj.Sucuorum 
gcnslongi maxima,& G^rmanorum omnium b.Ili- 
cofifsima, vinu aJ fc omnlno imponari non finunt, 
ncc cphippiaris.id cft dcauratis & ornaris equis vtun- 
iur,r}j C3 id laborcm fc-rcndum remollcfccrc homincs 
atqut tffoeminari Jrbitrantur.!Jcoo!imcx lcjrcSolo 
nis, princeps cbrius damn^batur ad mortc , vclut ni- 
hil plus vaUns,'tanqua remolUfcens & cffoEminatus. 
vt Jc Holof.rn; pat.-ns hibctur cxcmplu iudit lo.ca. 
■Nanquid McJca Oecis rcgis filia ornatu lotorcfiiU 
gens & dciuratJ in conuUiioi lafon^ininfulaCoI- 
■ chos, ar patirna domo , & H.lena rcgina in Cythe- 
rea infula tcmplo Vcncrts a P aride in tripudio fumit 
intoxicatx libidiqc.^ finalitcrraptx? Nocmdobcnt 
pudici muHf rcs talia fiTqurntarcfolauijfcd cogita- 
rc afsidu^ jcpintalibusno poff nt m. mKroru fuoru 
c(rcdomin*.I.libcrhomo.tf.adlegc Aquil. Etfcxus 
fra nlitatcm fcmpcrprx oculis habcre terminos fux 
domusimoddmquehoncftu fcruare.iuxtaillud Pfal. 
cxxviij.Vxor tua (icut vitis abundans in latcribusdo- 
itius tur.Et fic no cxtra domum, quia Eua no in do- 
mo/eJ dcliti jrum horto tctata fuit i diaboIo.Gcn.5. 
& Sufanna in pomerio (i^cT vicinum domui fui erat) 
fuit pcr duos fcncs dc concupifccntia inuafa, Danicl. 
xiij. & Bttfabce patctcr in (olario fc lauas fiiit a Da- 
uidc concupita & rapta.ij.Rc^. xj. Stct crgo vxor , vt 
virit abudins in lateribus domus tui.Cum fequcnda 
no fii immoderata cuiufq; luxuria , dicit text. in I. ex 
dimni.fF.dfdamnoinfe. Nauiscnimdifiuta, vix aui 
nunqua fcntirct naufragium, fi fuo cotinue rcmane- 



rctin portu.Sic ncc mulicr fi domi infiftcrct inuaga- 
bunda, fcduI6 confidcrans, (p conumia , tripudiat & 
adulteria fc inuicem funt ofcuIata:& qui vnum attcn- 
tat,fit ccrtus de reliquo , fcilicct dc hurrt ndo adulte- 
rio in viro vlI vxore : cja vt magnus illc dicit Greg. 
Iib.j.mor3liri.c.v. Vix fim culpa cclcbrari potluntco 
uiuia:im6 nonnulia funt vitia quar a conuiuiis aut (e- 
parari vix pofiunt, aut ccrtc ncquaquam pollunt. Pe- 
enim f.mper cpulas comitat voluptas : nam cum 
corpus in rrfediotiis deledauonc refoluitur , cor ad 
inanegaudiumrclaxatur. Vndefcriptum eft ,Exodi 
xxxiij.fcdit populusmanducarc& bibcrc, & furresit 
ludcre. Pcnc femp epulas loquacitas fiquif . Cumq; 
venter reficirur,lingua di'frenatur:ha:c illc. Idconon 
fine caufa dicit Cato fapicntifsimus , Pauca loquerc 
in conuiuio.Vltcriiisdicit: Conuiua rarb. fupcrquo 
Philippus de percimo rcfm t tria clVc conuiuia. Pri- 
mumdicitur plebeium & vulgare , ad quod inuitat 
diabolus:& in cotria ^pinatfcrcula vcnenofa ,fcili- 
ca pcr.lici s iniuftitix, venationc-s iracundix ,& pa- 
uones fupfrbiz.& fic no fit caufa rcicdtois, fcd pcr- 
ditionis. Et taleconuiuiunt parauit Abfalon fcatri 
fuo,in quo interfccit rundcm.ij.Rcgum xiij. Sic dia- 
bolus prouocat talia tieri couiuia , in quibus non re- 
gnant nifi vanitas & voluptat. de ifto dicitur Eccle- 
fiaftcsvij. M liuscftircad domum ludus, quamad 
domum couiuij , in qua ^Tcquentcr committitur pec- 
catum gulx,& confequcntcr luxurix, fccundum Ly- 
ram ibi . Secundum conuiuium dicitur modeftum & 
ciuile, adquod inuitat niundus, qut in eo propinat 
fcTCula, fcilicc t, diuirias, dclitias, & honorcs : in quo 
(^uanquam rcgncnt fucialitas & honeftas, tamen dif- 
hcilecft i pivcatufaltcm vcniili 3bftincrc,& hoc cft 
quod fcribiturEfaizv. Ciihara & lyra inconuiuiis 
vcrtns,&c.Idco virfandi:'simus lobciim dicsrooi- 
uijfiliorum, qui ib3nt& couiuium pcrdomos facie- 
bant,quifquc in dic fuo tranfiilcnt , furuens diluculo 
diccn»:Ni' foixi pcccaucrint filijmci:oftercb3tholo- 
c.iufta pcr fingulos, vthabctur lob j.fupcr quo dicit 
fupra Grcgorius , Q£p J ncraftis dicbus cbuiuij pur- 
gaiioncm pcr fingulos acihibcbat holcKaufti. Vndc 
non absre Aurc-lius Au^uftinus ad conuiuia inotta- 
tus no ire ab Ambrofio intcrcitcra diJiciffc rcfcrt. 
Ncfonc tcmpcrantix modum pctdcrct , vthabetur 
in ciut ligenda . Tcrtiumconuiuiu dicicur philofo- 
phicu , in quo apud philofophos regnabat fobrietas, 
& apudfani^os vcricas& charicas:ad quod inuitat 
nos Chriftus, dequo loquicur tex.inc.couiuia xliiij. 
diilin. Ad talc certe conuiuium hodic aon vocantur 
mulicrt s pulchri& iuucncs pcrpra:latos& princi- 
pesird ad primu in quo procuraf, nutritur,& perfi- 
cituradulceiiu: & cuiuscxordiG & finisaliusnon efl 
qu.i volupcai,& loqu.icicas^vanicas vanicacum, & oii 
vanicas. Au(ii,6 adultcr,fiue fis vir , aut mulier , quid 
dixitNathi prophcta adDauidrij.Keg.xij.Poftquam 
adulterium c6mi(ifti,n6recedet plagadcdomotua 
vfijucin fcmpiternum,eo qubd dofpcxCTismc.&tuIc 
ris vxorcm Vrix Ethei,&c.Dc pulchro etiam Clodij 
equitis Romani & Fuluix coniugum filio, rcfert Va- 
leriuslib. iij. ritulodc hrsqui a maio. degcnerarunt. 
Pcrdito amore vulgacifsimr gcnicricis infamis fuir, 
mortifq; crubcfccndo gcncrc c6fumpto,fardcacfor 
didcintempcrantiz fpiritum reddidic. Quxpoenac 
adultcrijfupradidx ctiam in beluis rationc carenti- 
58 busnituralitcrferuant. t Namtraditpro vcro Ale- 
xandcr nequam. in libro de natura rcrum . Qubd ci- 
conia,alio nominedi&a Ibis, licct ficatus imraanda 
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St vituperabilb>ad indar cui* Ouid.lib. fuoin Ibim> 
volt n J inimicum vituperare.fic dicit : tn tcrrij ibidis 
tu quoq; nomen habcs.Tn eft auis commcdabilis ia 
multis-.quia pia in parentcs fcncs : quod prorequicur 
Ambro.in Aio przillcga.cxamcron v.\ t glo.rcfcrt in 
clc.j.de rcgu.Nccnon abliorrct adultcriii talitcr, q> fi 
frmella altcri ciconiz tunda fuerit, fuus tunc copar, 
pluribus aliis tunc couocatis ciconiis,ciconia adultc 
intcnmit,fubiung^sibidcni,quaIitcrniiJcsquidam 
ciconia adultcra vidcrat,quz ad fuum comparcm rc- 
dietufchuabatinaqua^&dcmum cum rcdiiflctad 
adulteriu miles illc impcdiuit.nc pod adultcrium la- 
uarct:itac];multisaducnictibus ciconiis ipfo vidcntc 
adultera i iconia fui t intcrcpta.vt paritcr rcfcrt Hcn- 
ricusin c.j.dcc6(li.Sicmulter adultcr3,vt plurimum 
Oibus ilico patct infamis & fcc Jifsima: in fignu cuius 
fingit Ouid.Iib.iiij mctamorph.Q» ftltc Vcnere cum 
Martc Dcobclliincoitu, Vulcaniiscius maritusdc 
hocccrtificatus.fubtiltm cathcnafccitadamantinam 
& inuifibiIcm,^]U3 amhos in coitu li^uit, doncc diis 
olbus c6?regatis crim.L-n vidcretur, in coru maxima 
coKinonc.ldco inftindus naturx rcfiigit tam gnuia 
contra hdo coniugij comittCTc dclifta, licct carnalia, 
& prarfcrtim intcr fanguine vel afHnitate coniudos: 
cjuod beluar detcftcntur. Pront legiturdc quodi Elc- 
phantc,qui ad matren) du Aus , vt pcr cius coitu cum 
ea habcretur foe:us,u!c coitum omnino rcnuit.poft- 
ea vcr6 ad maircm rcduiilus partc antcriori coopcrta 
paIIio,coiuitcuca:quam poftca dilcoopcrta cogno- 
fcens^^uum intcrfixitduftorc.Eft autc Elcphas intcr 
cctera animalia mulcum difciplinabilc , fccundum 
' PhiIo.in Ub.dcanimalib.qucrtircftrt& fcquitur Ly- 
ra j.ad Corint.v.Paritcr rcftrt Philofo.lib.viij. d • ani 
nutibu$.quc Jam cquum,cui coopcrti futratoculi a J 
cocundu cu matrc prout fccit, feipfum propter !ior- 
rorem prarcipitalTc & occidifTciquam primum oculis 
difcooprrtis vidit matrcm carnalitcr copnouillV. Eft 
enim inter mitrc & tiliu , & patrc ac Hlia Sc cxrcros 
dcfccndentcs reuercntia quxdam naturalis«roitum 
intcreos no permitte$:ncc pcrmittit foeJus naturalc 
inccr tam c6iun(^osaIiquid f^uictiminis fufpicari.l. 
cu quc probabilc.C.decpif.ai: clc.t Dc Scmiramide 
Nini primi Affyrio.rcgis vxorc ctii lcgitur , qux cum 
proprium filiu ad illicitu cocubitum nifa fiiilllt pro- 
uocarc,3b cointcrfcda fuit.vt Aurclius rcfm Angu. 
xviij.dc ciuit.Dci.de qua Orofius:Scmiramisintiuit, 
libiJine 3idcs,fanguinc fit!cns,cu ocsquoscocii.vtu 
oblcAalTct occidcrct,tanJc Ji lilio proprio int'. rt; cta 
eft. Paritcr Minerut dc quinq; Mincruis vltiina P.»l- 
lantc eius patrc virginiutc fua violarc fatagcntc in- 
tcrcmit.Qai cnim talia coinittunt,bruti$pciorcs cxi- 
ftunt,imbbcluzbrutalcsfiiit:idcovbi F.nnqit OuiJ. 
tp loluxuriatailicofuitin vaccaconucrfa.Et hoc cft 
quod fcribitur Pfalm.xxxj.N jlite ficri ficut equos & 
inulus.quibus no cft intclk<5t».0mnis ciii adultcr no 
eft homo fcd belua.quc fc armatcotra natura.fccuJu 
Bal.in c.fupcr hoc.in fi.dcrcnun.& tcxt. in l.vt vim. 
in fi.ff Jc iufti.& iur.vnde BoaJib.iiij.de confo.C^ 
inquit, virtutc dcfcna homo clfc dcfinit, «. u in diuiiu 
condidonc tranfircnonpof$it,vcrtitur in bclua. Et 
TuUibr. ij.dc paradoxis. Tu ciim tibi fiuc Dcus,fiuc 
inatcr,vt ita dica rcrum oun natura dcderit atiimum, 
quo nihil cft prxftantius,ncque diuinius, Gc teipfura 
■biicieStatq;proftcrnc$,vt ntnilintcrtc& quadrupe- 
dc putcs tnti-rcflV. Vidc qit.T plus dixi in vcrbo,yW»r- 
60 tto tejU^yveiC.rertKfi^UngHla.icc^ Qu? ou 
mctc tcuolucns matrona illa nobilis Luaccia> tutius 
Tom. ^ 



pudicitix & caftitatis g5ma,a Tarquinio Supcrbo,Ii- 
cct vi opprcfTa:^ximi$ & Collattnocius maritocum 
di^nicatc toro violato fcdarc noIuit,fimuI conuoca- 
tis^ladio fe trasfixit.Dc Pcndopc Vlyfsis rcgis pul- 
chcrrima coniuge legitur,(_j> ob fuatutanda pudicitia 
& mnrico fcruadi fidclitatc,mnlta$ i fuis procis pcr- 
tulit iniurias,tn nulla vnquam molcftia a propofito 
fidei mariti diuclli poiuit.Qup fadum cft,vt P nc'o- 
pcshzc vcnufta & iuucni&,folatio viri in Troiano 
dcccnalibcllo pftftctudeftituta illibaci decoris atq; 
intemcratz pudieitiz,macronis oibus fcmpcr cxcm- 
plum fan^ifsimu fuit.In qua plus laudatur mcntis ii- 
dclitas.q^ pudiciti{cfFi.ftus,iuxta ilIud:Odcrut pccca 
rc boni virtutis amorc: Odcnint peccarc mali formi- 
dinepcenz.dicitglo.in l.j.ft'.deiuft.& iur.EcTibut. 
Cafta prccor coniunx manca5,fan<S/q; pudoris, ncc 
fis cafbtmctu quzfo,fcd mccefiddi.Scd nuquid ctia 
viri pudicitia & fidditate hac fcniauemni? Ccrtc Cic. 

61 Narrattenim V3lcr.lib.iiij.rit.dc abftinctia & conti- 
ncntia dc Xcnocratc philofo. Qubd ciim cffct apud 
Athcnas Phrync pulcherrima puclla nobilium vfui 
dcputau , fibi nobilcs iuuencs promifcrunc prctium 
argctidare,fi poircccontincntia Xcnocratis corrupc 
rc:at illa promirit,& fi no poflrt , prctium dupHcaiil 
rcddere confentiit.NoAc tgif ad Xcnocratc acccfsic 
quc mutare non potutt.Manc fcqncnti nobilibus pc- 
tcncibus promifTum rcfpondit:Non,inquit,dc ftatua 
pignuspofucram,fcd dc hoininc.iudicans Xcnocra- 
tcm rationc fuz immobilitatis quafi ftatua cfle. Pari> 
tcr cu Indi & Acthiopcs Chriftiani prcsbyccro lano 
fubdttifummccoli iuftitia vclint,nuIlzfiaudcs,nuU 
laq; pcriuria vel adultcria apud cos raro inucniiitur. 

6i fccundu li.Bergo lib.xv.tScd hodic proh dolor,q^a 
licct vir dcbcat cflc mulicri author colcdt bonoi mo- 
rcs.l.fi vxor.jT.fi iudex.fF.dc adulte.luxta illud Socra. 
dicctis virosciuitatis legibus cocrceri dcbcrc:fcemi- 
nas vcr6 virorum cohabitatium difciplina. Ob quo4 
Hcfiodus fuadcbat virginc duccdam,quam moribus 
inftitucre pofTt maritu$:vtaicPhilofo.lib.j. oecon.c. 
iii j. lii mulu ctfi vxor cafta fit,cam ncgligenter cuflo 
diunt,& ( qiioddctcrius cft) iiiccrdu cam incitat, vd 
occafioncdantadlibidinc cu aliiscxplcdam.Dcqui 
buslicdivic Bar.inquadalcdhi.antiqua hodic no im 
prcflainl.fi lenones.C.dcepif.aadi. Vidi fcmclquc- 
dam,qui fuaru vxoris & filiz Icno fucrat, qui combu 
ftus fuit,& mcritotdcbuit cm vxori <^uoq; irafci, quz 
matrimoniueius viol-iuit,dicittcxt.in I.mariti.jF .j.ff. 
dc a JuIt.Et tunc punicdu$ cft,cum excufarc ignoran 
tia fua non p(]tcft:vcl adueibiare patientia prztcxta 
incrcduliutistvt ibi.Et poftea fcquitur in /.qui qux- 
ftu.Ncc mcdiocriter dcliquic,qui lcnocinium in vxo 
rcm cxcrcuit , & fic fummc dcliquit. Vndc non finc 
caufa in tota Cachalonia & aliis mulcis partibus , vir 
pcr vxorcconcurbitatus xl.folidos foluit dtio tcpo- 
rali.Parifi-s vcro ducicur fupcr afinum facic vcrfa ad 
caudam,& fic per toti villam vxorcafiaum trahctc, 
& pr^conc ame cos damate,Qui fic faciet, fic capiet, 
vitupcroscducitur.vtrcfcnint Gul.dcmontc Laud. 
& Z3barclJnd.cIc.cum ex co.dc fcntcn.cxcom.Prr- 
tcrca vir cucurbiutus apud bonos & ^raucs cft nota. 
tu$,& c6fcqucntcriiifami$dcfa<SoJ.).C.dcadult.Et 
fi vxorc adulceram ri.tinerct,& carnaliccr cognofcc- 
ret,cfIiccrcturipfoiure irrcgularis,ac fiinpiincipio 
cumcorrupca cotraxiflct:ita cjj^pterdcfcdtum facra 
mcnti eii illa mortua,promoucri nu poffct ad ordi- 
ne$,pcr ti xt.& glofJn C.fi cuius.xxxitij.dift A in c.ij. 
dc biga.glo;T.in c.ius gcncra]c.j.dift.& fcquicur Pan. 
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5nc.co(Ktutus.;j.col.clc- conucr.coiug.Licctcnim ta- 
lis non lit bijjamiis, fi ab inttio fiiciit cu vnica & vir- 
ginc coiugatuj :imo gaud^ t ptiuilepio clcricali cano- 
nis & fori in cauCa criminili.c.j.dc biga.lib. vj.tn irrc 
gulariscft quo ad lcgc promotionis: ncdu cjuo ad or- 
dincs furcipiLndoSiUd ctia rufceptoSt vt in illis mini- 
ftrarc no pofsit.Etia focundu alicjuos ,f> ignoran» ta 
aduItcra,circtincrct.Dc quo pcTArchi.Dom.& I-cl. 
in d.c.ius gcncrale.8: dc motcLaud.in d. clc.cum ex 
eo.Sc Pan.in c.fi uir.dc adult. Vidcatisqux dixi fup 
verbo.mortuo itaq-, teftatorc.j.in j. cafu , in quo fcn 



camlatiusfupcrTcrbo, cum alia m3trimom'um 
contralicns,loc]ucndo dc calinario,.in fit licitum. £t 
indc proccfsit , r^ pcr ftatuta huius ciuitatis Carurci 
adultrr nifi poena fexaginta foIiJorum.non punitur; 
vcl cj» nudus in camifia pcr ciuitatcm abfi]; vnbcrib' 
ducatur. Qiiod quidcm ftatutum vak t ( frcundum 
Barto.in I.j.ftvi bonorum rapto.per tcx.in /.pccna. 
infti.dciniur. Quod cftfancintclligendum, ii impo- 
nat pccnam non paruam, ncc cotcmptibilem: nc dc* 
tur occafiodelinqucndi fecundum fial.in c.j.jf.iniu- 
ria.de pace iura.firma.pro quo cft tex.in d. f . pcena. 



tentia capitalis no lacit auf inicftabilc. in fi.fecundu ^4 Idco t putarcm non valcrc confuctudinc caftri nooi 
Paul.c6fil.xcij.iiij.coI. mcip.in caufa incarccratoru. dcArrio iudicaturr Lau. rcgefij, vokntem vt fcttur 
Et Prarfcrtim funt irregularcs Grxci , fi cQ vnica Sc 



yirginc coiugati (prout eftc poflunt.c.cu olim.dc cle- 
ri.coniug.) cucurbitJii fucrint. Q»ji li cotum vxorcs 
in adultcrio rcpcriant, no tanguntur ab cis. Et fi cas 
poft adulteriii cognofccrct.ecclefia pcrdcrcnt & offi 
cium. Quod optimc fcruant Armcni in tctra fanda 
habitantcs, vthabeturin nuri hiftoriarumloqucndo 
de geftis in tertia aetate , & moribus habitantium in 
lerra fanfta.Ncc immrrito fic puniuntur cucurbitx: 
quiaficutinccndium,Gcctiamadultcrium, vix finc 
culpa Se ni-gligcniia in domo habitaniium commit- 
titur.l.ij.ff.dc oftic.prirc. vigilum. iuxtailhid lohe- 
lis iij. Etpofuerunt pucru in proftibulo , & pucllam 
vcndidcrunt pro vino, vtbibercnt.facit l.mariti.^. q 

3 urftum.ft.de adul. vt aliquid ftarim dicam loqucn- 
o dc paricntia mulicrum vbi dicetur maritii cucurbi 
tatu efic qito ad legc promotionis irrcgulirc. No fic 
profcftoNcit Publius Attilius Falifcus Roinanas: 
qlicctirapubesidominoco.iftas ftupruac quzftu 
(ui corporis fcciftct^timcn quiprimu libatati dona- 
tus ex matrimoniia fit a fufccpilV«t , cim co Q» ftupri 
fecriminccoinquinafrctintcrrmit. Ob cuiusfafium 
Valcr.Iib.vj.tit.dc pudicitia.Qiiam fanftam , inquit, 
in ciuitatc noftra.fcilicct Ilomana,pudiciriam cxifti- 
marc dcbcmu?, in qua ctii inftitorcs lihiJinista fcuc- 
rosciusiudiccscuafiircanimaducrtimus? Poftca dc 
Titio Vcturioloqucns:Scnatu$,inquit,inquattcunq; 
ftatu pofita Romano fanquini pudicitii tuta rftc vo- 
laii. iJcotalia knocinia vkimo punicbantur fuppli- 
ciojin auth.dc teno./.fanam*.col!a.iij.vtdixi in vcr- 
bo. K^ynktim de Cler4.\n fin. tQox pocnat maximi 
adult^r'ijm.ilc in pr,cicnri regnoFrancir fcruantur: 
imo adultcria ccftante violcntia comifla criminaliter 
no puniunt,fccundu Io.Fab.in ^ .cx no fcripto.infti. 
de iurc n.Mur.fle in l.j.Cqui fit longa cofuc.vbi dicit 
<j> decofue.in regno Fianci.x adulceria non puniun- 
tur:& malc fccundu lo. Bcrberij.in fuo vtriufq; iurii 
Yiatorio.tit.de adult.in prin. Imo fuit arrcfto parfa- 
mcnri ParifiisdiSum , cp proccdi non pofsit contra 
adulicruro, nifi maritus vc\ vxor c6qucs atur , fccun- 
dum glo.pragmaricz.tit.dccocubi.in fi. & in f.itcm 
Ie.Iuria.dcacUitt.inftit.dcpubli.iudic. dicit iJcm lo. 
Fabr. cj,adultrrium inprarfcnu regno Francix pro 
inJuftria rcputatur. Imoquod pUiscft inciuiburdi 
Siciliz part;busdicnuptiarum , vltimus qui fponfam 
cognofcebat,cratipfcfpofus,dccjuolibr.vj. deanti- 
quorum geftis fic ait Diodorus Siculus: Mirandum 
vcr6,i;.in niipriisJcmorcfcruat.InepuIiscin, qui 
cum domcfticis amicifqj in nuptiis fiunt , primus fe- 
cund ufquc & dcinccpi fircundum itatcm reliqui na- 
ptam magno numerocc^nofcut. vltimus fponfo lo- 
cus ad vxorc datur,&c. Nam confuctudo illa quauis 
pefsima cxcnfat a pcena foricontcntiofi , fccundum 
glo jn ccura vencrabilis.vbi Panor.tk confucvt di- 



adulteru non teneri pro adultcrio, nifi ad vnum mo- 
dium , fcu putihciia fuifuris : quod cfletderiforiom, 
& fcrc inuitatiuum a J dclinqucndum. Prxtcrca cara 
poeni fic i ftatuto atterata& conuerfam in pecunia» 
riamcntlcrcm locum habcrc in fcmcl dclinqucntc, 
cumhumanum fitdclinqucrc.Sed fi corredtus adul- 
terium rciteraret , non libcraretur poena pccuniaria, 
imo punirctur pccna ittiuscriminis ordinaria. Statu- 
tacnim & confuc.pcenamcorporalem in pccuniarii 
trifmuuntia,non patrocinanturrtitcranti dcliSum» 
fccundu Bjrt.pcr illum tcx.in t.omnes. C. dc dctato. 
& l.j.C.dc fuperexafto.Iib. x. & vtrobiq; pcr loa.Je 
Plat.& Bar.in l.quid ergo. $. ptrna prauior.fF. Jc his 
qui not.infjmia.& Sal.in 1. & fi fcucrior.C.illo eodc 
tit.Ad hoc facit tcx.in 1. ncmo dcinccps.C. dc cpifco. 
auJicn.vbi deliftum rcitciansnon gauJctpriuilcpio 
didz l.&dixi plcniusfupcr vcrb.MtrtuitdfMe tefld, 
(Jjj. Et t przmiflaintclligatis vera, fcilicet, adulte- 
riumfbrcaduItcrT imputandum& punicndum , nifi 
muiicr per vim trahcn tur ad peccaJum. Non dico 
pcr vim indudiuam vel attrcd3riuam,puta,pcr pau- 
pcriatem , aut vetboru arte in Juda fucrit ad forni- 
c:indum:ciimad hocfacicnJu paupenas autblandi- 
loquiu plurcs trahat , quz propter hoc non cxcufan- 
tur.I.pala.tf.dcritu nup.S^d intclligopcr violcntiam 
przcisc coaiftiuamrquii tunc cxcutarctur,ncc contra 
fidclcm pudicitiam coniugalcm vcniftc hidicarctur* 
nccprxmifi pcrdcrctctii atcft.itorereIidu,pcrtext. 
qucm ibi ad lioc ponderJt BalJ.inl.focdifsime.C.de 
capri. & poftli. reucr. facit I. foedifsimu. Cdc adulr. 
Ncc proWbcrctur foholi ex tali coitu gcnitz de bo- 
nis fuis rclinquerc, ciim fpuria non ccnfcatur, vt dixi 
in vcrb. Etvxtrenomine ^ldeLm ij.principali articul. 
Illa cm qux vim patitur n6 eft in ca caufa, vt adultc- 
rij vcl ftupri damnctur.I.fi vxor./.fi quis planc. ff.de 
adult. licct iniuriam filti fafta caufa pudiciux tacuc- 
rit, vcl denuntiari prohibuerit.t.vimpaflsm.^.j. illo 
cod.ut. Quanuiscnim viream opprimcnspcrnica- 
pitispuniatur.I.j. C.dc rapt. virginum.timcn mutiet 
quz vim patit, impunita tft : qu'a licet poena vnius 
corretatiuorum fit altcri dcbita , hoc eft verum , nili 
intrrcafit Jifparcaufa , vthic. Idco fcntcntia lata in 
crimincaJulterij contia aduttcrum non prxiudicae 
muliai non auditz nec dcfcnfx.fccudum Panor. in 
cap.quauis.xiij.cof.dc rc iu Ji.Cum potuit mulicr ad 
aduUcrium trahi violcntcr. quocafuciret impunita» 
& idcm ecotra: quoniam potuit ctiam virtrahi ctiam 
inuitus.NcccotnnccaftitJtispcrdirprzmium : iiam 
pudicitia viitus cft animi,quz violcntiam non fcntit. 
Animus enim nec]; vinci ncc pucHcia capi potei^, di- 
cit Valcrius lib.vj.tit. dc pudiciria. Vnde Gratianur 
xxxij.q. v.in princip. Licet,inquit , corpus violcntcr 
corrumpatur,fi pudicitia mctisfcrncturiltzfa.cafti- 
tas dupticatur. Sicut bcatiLucia Pafchafiotyranno 

dixilTc 



Cuidam Petro tradlidcrunt. 



dixifrefertar. Si inoitam mc frcrrij violari , caftitas cafcgniorradastinpniesdcfilicSiaduItcrum humo- 
mihi duplicabit ad corona.Cu non inquinct corpus, proftcmit at<]; occidit. Qiic carnifi-x ad pat ibulum 
nifidccorcnfumctis.vt diuusclarc ofttdit Amb.lib. tradu fublimc illacjucat. Carongiumauic millc fran 
v.dc virgi. l"oIerabiIiu», inquit, cft mcntc virginita- cis & annuo ducentoru francoru Aipcndio Carolus 
tero,q. carnc habcre:vtrunr; bonu fi liccat, li non li- 66 donat. hac forte intcriit focdus adultcr.harc illc.tNa 
ceatjialtcmnohominijid cftincorpoiCjfcd Dcofi- licct inhoc rcpnoadultcria no puniantur vt s. dixi: 
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muftfcilicct in mcntc, Mulicrccttc proftiini potcft) 
fcd no adultcrari : ncc lupanaria inramant caftitatc. 
Sicut \6tus fiiftiu nudu non in&mat , (cd caufa fPPter 
cjuam.l.ifhis.ff.dc his <yii not.infa.. Imo caftitas aoO' 
Ictloci infamiam.quia rcucra non p6t caro corrupi, 
nifi fiicrit mcns antc corrupta , prout Aurelius docct 
Augu.lib.ij.de ciui.Dci.Ncmo, inauit,magnanimas 
& pudicus in potcftatc habct, quid dc fua carnc Hati 
lcd tmquid annuat njcntc vcl rcnuatrfubiungcs poft 
ca. Q^istandf fana mente putauerit fc pcrdcrc pudi- 
citia , li fortc in apprchJfa vd opprclTa carnc fua cx- 
erccatnr & explcaturlibido non fua, ^pofito animi 
mincntc? Sicut ibi dc Lucrctia a Tanjuinio fupcrbo 
opprcfla idc dcdamas aic : .Mirabilediifiu : duo fue- 
nint , & adultcriu vnusfolus commifit: non quidcm 
Lucrctia mcntc cotjncm,fcd Tarquiniusmentc com 
cupifccs&corporcopprimcns. Tamcn quia fiiii in 
ea crimcn alicnu,altcrius fcclcri addidit fut'i. hzc illc. 
q.d. cj> Lucrctia adultcra nonfliit, licct camccomi- 
pta : cum animo no dclinqucrct , fed vi opprimercf: 
tamen cjuia Cc intcrfccit , inculpatur, proprifi crimcn 
altciius fcclcri addcndo. Eodcm modo rgiagontis 
Gallogrxcofurcguli vxor a Romaniscapta,& ac^- 
turionc,cui cuftodicnda comilTaerat ftnprum pati 
eoada , cum poftca intcremit, vt refcrt Valcrius Itb. 
•yj.tit.dc pudicitia. Ciim aut in prxfenti rcgno faftit 
fimilc c6tigiirct,prudens vxor mclius hccit,*c maritns 
adultcrium vimiicauittcporeCiroli vj. Franc.regis 



tamcnhocintclligiturvbicomiiTa fucnint fine vio- 
Icntia,& coiugcs non coqucruntur.Scd vbi violcntcr 
fuifTctcomiflum adultcriii, punirctur: imo duellum 
hoc cafu cadit, fi aliter probari non pofsit : & ita fiiit 
alias arrcfto parlamenti Parifiis dccifum , vt vidctis. 
( Additio.) Dc hoc arrcfto vcl alio fimili mrminit do 
minus Auficrij in fuo arrcftorum trada.c. xl.Contra 
cjucxl arrcftum fucrunt crrorcs propofiti , tfi no fue- 
runtadmifst. Idcm feruatur in Lombardia iuxta co- 
ru lcgcs.tit.de aduIt.l.iij.quasBal. dicitbonas& iu- 
ftashoccafuin JJ.j. vj.colfi.dc pacctcncn. licct alias 
ducllu lit prohibitu,ncdu clcricis.in c.j.dc clcri.pug. 
induelIo.fcd ctia Iaicis.c.j.& pcrtotu. dc pui^. vulg. 
Tamcn vbiagiturdcaduitcrio,fitpucna. Cu itaque 
mulior opprcfla adultcriu non committat , fcd folui 
vir:ftatutumpunienscrimcnadultcrij virum fotum 
coprclicndit , & non opprcflam mulicrcm fccudum 
Imo.inc.dcbitorcs.dciurciu. licctaliiispcena alicri 
cx corrclatiuis dcbita locu habcat in alio.l. j. vbi ocs. 
C.dc cyprc(sis.Iib.xj.quia fccundu philofo.in vj.To- 
picoi^^Indcfinitionc vniuscorrcUtiui fcmpirpo- 
nidcMRrcliquu,cum fit impofsibilc vnu cognofcii 
& cflc finercliquo. Scd in cafu noftro hoc idco eft, 
^a nucft cadc ratio punicdiin vtroq;,vt plcnc dcci- 
dit Pan.inc.j.ij.co{.dclQcacio. Ciim in mulicrcdcfi- 
ciatpcccandi voluntas« iuxta illud Hicro.in lib. Hc> 
braica.quzft.Corp'muIierisn6 vis maculat, fcd vo- 
luntas: quia animus & propofitu diftinguunt nialcfi- 



dc quo Gagui.lib.ix.c.iij. Pcrcam, inquit, tcmpclb- 57 cia.Lqui iniurix.fl^.dc fun. t l amcn ante ^ diccns fc 
tc dao ex familia Petri Alcnconij ducis procercs la- opprcfl*am excufctur ab adultcrio , nccclTjrio rcqui^ 



qucttis Grifus,& loancsCarongius fingulariccrtami 
ne Parifiis dimicarut.Dimii-andi hxc caufafuit.Erat 
loannes cqucs multa cognofccndi auidus : ob id in- 
cidit illi animus aliquorfum percgTinadi.Rcli<3a igi- 
lurArgctoIijinParifiaco vxore, vt conflitucrat ab- 
iit. laquctus autcm Grifus,vcl <j> mulicrc qua: formo 
fa crat amabat.vcl cp loanni nocoilTc aliquando gau- 
dcrct , diluculo furticns Argrntolium mira fcftina- 
tionc contendit : vbi libcralitcr cxccptus dicit vidcn- 
dxarci$caufaaducnilTc,quamIongc fpcciofam efle 
acccpcrat.Ioannisvxor amicrt virofuohominc rcfe- 
rato noftio in irctin fol i intromittit. At Grifus foli- 
tudine loci audacior faSus rcnitcntc famini ftupra- 
uit.Statimq;HbidineexpIcta abeiiti Grifo,iu, inquit 
vxor^fcEdifjimc adultcr ftupri poena aliquando lucs. 
Flagitium autem in aducntum mariti cclauit mulicr. 
Cui tatSdc rcucrfo Iai|ucti violctiam mccrcs dca-xit. 
Qiia returbatusloannes, aflumptis fccum aliquotcx 
fuis& vxorisamicis adducc Alcconium rcmomnc 
defirt.Pcut^-.>autadultcrum corripi,autin ccrtamcn 
defcendcre, pugnz fone cxperturus. Idvbiduxno 
admittit, ad rcpium p3rl.amcntum qucrclam rciulit. 
Dicmccrtaminifcnatuscdicit,Carolus rcxex cdito 
foliodurllum fpeftauit.Vcneratquoq; loannis vxor 
curru vcda : adquam viracccd»?s.Tu,inquit,muIicr, 
vnica tcftis adcs illati in te ftupri, cui* gratia dudlum 
hoc ipfe alTumo. Dic palim li iufte dcpugnare adul- 
tcru aggredior. Mi vir,ait vxor, meac in tc fidci fccu- 
rusaccedc,nihil tibi mcntita fum. Ad harc verba ofcu 
loTXori dato Caron^ius in duellu proccdit : q. cquc- 
ftri cogrcffu moxin fcraorc vulncraiiu, ncc propter- 
Tom. 2. 



ric,cj>quatcnusineft.ctia vfqucadatroiifsima vcrbe- 
ra,rcflitiflc vfquc ad monem rcpcriatur.l.j./.cxcufan 
tur autem fcrui.fF. ad Sillan. Maxime vbi in ciuitate 
vclalioloco iuftitizaut populofij mulicr opprcfli 
dicitur,pcrtcxt.in d.l.j.& Dtutcr.xxij. c. vbi mulicr 
corrupta lapidari pra;cipit,niii proviolcntia clamaf- 
fct:fi autcm obmatuerit ineo loco vbi ad clamorcm 
fuccurfum habcrc pcxuiflct aconiundis vicinis, & 
amicis.l.fiquisin fcruitutc.ff.dc fur, Non prifumi- 
wropprdTa.fird voluntaric adultcrita , nifi clare co- 
ftaretde violcntia przcifa.l.no eft vcrifimilc. Cquod 
mct.cau.Et idco in rure fiSo adultcrio non rcquirc- 
rcturtam ftrida probatio violcntiz,vtd.I.j.(l.fiquis 
in villa agcns.ft".ad Sill3nia.& d.c.xxij. In mrc cnim 
faciliusquis intimidatur, & lcuius proptcr dcfcdam 
vicinoru & fuccurfus,^ in ciuitatc,iuxta illud : Non 
cf}undasfermoncm,ncc cUmorcm vbi noncft audi- 
tus. £t idcm cffix , vbi mulicr maiorij opprobrij ti- 
morc ignominiam fuam pcrmifilTc contcftctur.l. ifti 
quidcm.^.Q) fi dcdcrit Jt.quod mct. cau. vt fcciffc Lu 
crrtii Ieginius,quz pl' ftupru, ^uam moncm timuit. 
Ncc violatorc ci dicfntc:tc occidanv,rormidauit.Scd 
tunc in cam trcmor irruit, ciini illc fuSiunxit , vnum 
ex garcifcris tuis te occifa iuxtaoccifum in leduio 
ponam.& dica ptx dolorc tui ftupri hanc nctcm me 
percgiffc. Qiiibus auditis nimirum fic fragilis roulic r 
paoit.Opprobriumcm plusroortc limuit,proutofto 
dit: qoiapoftmodum honorc rcftituto moitcmviia 
przclcgit.hirc Auguft.Lucrctia opprobtium mundi 
& hominum plus monc timuit : & Sufaona ingcmi- 
fccns & angultias vndiq; vidc5> peccarc in Dcii plus 

st iij quatn 



Repe.cap.Raynu.GulBenediai. 



quarncfTcin opprubrio hominum crubuic.ita qubd 
Dcumopptobrio fcculi & mortctcporali prarelcgit, 
ii fcncsin ciusconcupifccmia ardctc^ & pudtciciara 
tctantcs tic diccs.Danie.xiij. Anganiz funt mihi vn- 
diq;'.ll cm hoc cpcro,mors mihi cll:fi autc no rgcro, 
non ctFui^ia manus vci\ras. Scd mclius c(l mihi abfq; 
opcrc incidcrc in manus hominum,^pcccarc incon 
fpcftu domini. Inquo Sufanna Lucrctiacxccllit : qa 
Dcum plustimuit.Ad h.-inciamcn Lucrctiinotabile 
macrona cxcufanda tria cocurrcrunt. Primb (]uia no 
in vrbc.fcd in vilia & rurc , co tanc crat , vbi co ipfo 
fatis prarfumtt opprcffa, tjux fcmper pudici vixcrat, 
quod mulc& a J fui innoccncia cofrrcbac.c.cum in iu- 
uetutc.dc prxfum.cu fupcriusallcg.Sccundotimorc 
ncdiim mortis,fcd ignomini^ pcrtcrrita.quod fatis a- 
6i pcrtc comprobaiiitrquia fcipfam intcifccit.t rcrcio, 
quia apoccnte& tyranno,fcilicctTarquinioRoma. 
i^>ge vlcimo comprcffa fliic.Ex quo Rom.rc(;num (1- 
mul cQ nominc rcqio tunc finc fufccpit.l.ij. jf.cxa&is 



nam didi Arbacis.fccundu luninumjQ^ Augu.lib.i}. 
dc ciuic.Dei.ca.xx.Dc N^rone ccia lcgimus,Q,tanLx 
fiiit luxuriz & libidinis,vc frigidis lauarctur vngucn^ 
tis.Scd ttndcm hxc bclua infignisfcipfunt intcrfccit» 
fcnacu & populo « u pcifcquincihus.dcquoaliquadi 
xi fupcr vcrbo,.A/«ti«« «(4f «r lr/?4.j.£c quidam rcgc» 
Franciz rcgno ob caufam illam piilfi fui. rc , vt vidi^ 
ftis.fuper vcrbo.CWM^. j.& fupcr vci bo , dote^am 
n<^!n^<tf.propcHncm, Fingunc pro vcro ingcnioii 
poccx loucm in Cygnu conucrfum cum Lf Ja cocu 
buiffcqux prpciic pcminum ouum. Vndccrcsnati 
funcfciiica Caflor,i^ollux & Hdcna.Nominc enim 
louis principcs & cxtcri potcntcs intelli^ntur : & 
L^da a Ixdcdo dicicur,&' immundiciadcfignacqua- 
fi oranisprincipatusimmundicii maculaur.Vndefe 
runc ipfi poctz in huius rci ceAimoniiim,Cygnan) cf 
fcplcnum in conuiciis,ipfo quoquc cLamancc aucs u 
ccm.Hclena ccii diA ordix rcminarium fuit, proptcc 
qua monarchia Troianocu pcriit:Caftor malu excm 



deind-' rcgibus.ff.de orii».iur.Qaod vltimumfuflicc- plum nuncupacur.Pollux vcro i prodcndo dicicur. 
ret ad prxfunwndum violcncia & mccum. fecundum 71 itaque omnis mali in principc libido occafio cft.t Et 
Bal.inI.camqu3m.C.detidcicommilT.vbidecidit,(j> proceditralitlibidoex potcncacy & aflftucncia diui- 
mctus tyranni cxcufacnc mulicr dc adultcrio cum co tiarum. Tcflc Ouid.Iib.ij. dc rcmc.amoris. Diuitiis, 
comilToaccafetur.pro quo Tacit tcxt. in d.l.fi vxor./. inquicalitur luxuriofus amor. Nec haUt vndc fuum 
fi quis planc.ft.de adult.Et in dubio prxfumif , quod paupcrtJS pafcat amorc.Ec in lihr.dc Ponto dicit: Vc 
metu fcccricjfccundum cum ibi. pro quo ficic ccxtus ncris damnofa libido non folct in mceftos fxpe vcni 
Dcut.aIlcg.xxij.c.propcfincibi,(icutlacrG^fcrurEic rccoros,fcd pociu$quictaconiugiarupit,luKuriicque 
contra fratrc fuum,& occidit anima cios,fiTO pud ■ 71 toris animofum pcdus.dicit Poeta iij.Gcor. t Noa 
la perpcfTa cflc prxfumitur. Ad hoc faciuni qux dixi fic Abimclcch Palxllinorum rcgcm fccilTc lcgimus» 
in vcrbo, 0«J«6r j propc fintm.O vtinara moderni qui vifa pulchiitudinc Rcbcccx iocancis cum Il^ac 



principc&& cxicri poccnces virginum, & honeflaru 
malierum opprc(lbrcs,furfum corda lcuatcs,Fu!gen- 
gplium lcgtrct,Iib.ij.micliologiaru,fic diccnic.tQiian- 
uisomnibus libidinisamorturpislit,nunqua cn dcte 
riorquamin honoraco:quiaquantonobi!ior tanto 
nocibilior fccuiidum Albcrc.m.ignum.Licct cnim in 
ferico & lina cadcm libido vcrfctur , dignicas tamen 
pcrfonx habct libidinis aggrauare dclidum.cxu qui 
dam.dc iurciur.& l.prcsbyteri.C.de cpifc.& clcrLl.fi 
qua iliuflris.Cad Orticia.Vndc loan.Chryfofl.Ho 
mo,inquicChri(lianus foi rtcr cadit in pcccatu pro- 
ptcrmagnitudincm pccc3ti,auc propccr alcitudinem 
fuf dignic3tis.xl.diflin.ix.homo.& luuenalis.Omne, 
inc]uit,animi vitiu lantocofpcdiius infecrimcn ha- 
bct,quatomaiorqui pcccat hibctur: ita virtusquoq; 
plauftbilior& maior videc i claroqua ignobili viro. 
& in l.omnc dcliclum.fF.de rc militar. dicitur crimcn 
augcridignitacc prxpoiici.Illuilribus cnim caAicacis 
obferuatioprxcipuumdebitu eil.imoimperacorpa- 
diciciam fcmpcrciTccoIcndam ccnfuic.d.l. fi qua illu- 
ftris.Cad Orlicia.pcrquam dccid-c loan.Andr.inc. 
• fi.dc fil.prcsbyte.cjj non valerct difpcnfatio fada pcr 

Eiapam cum nato ex coniugato nobili & foluta nobi- 
i,nifi dcnobilitatemitcma furritfacta mctio, vtple 
y3 nc per Fclin.in c.pollulafli.iiij.col.dc refcrip.t quia 
nobilitas aggrauatdclidu,vt vidctis.£cpr^ccrca fil.' 
fpurius no (ucccdit matri illuftri ftantibus lccitimis. 



viro fuo prxccpic omni populo dicrns, Qn^i cctigenC 
hominis huius vxorcm,n*.orteinorictur.(jcncf.xxvj. 
Et Hannibal Carthagincnfium dux inuiAifsimus« 
qui(vtTropus rcfrrc) nuqua inccr innumcras . apti- 
uas mirx pulchitudinispucllas callitatc pcrdidit. £c 
Marcus Claudius .Vlari cllus Roma.conful((cf)c Au- 
gullin.lib.j.dc ciuica.Dci.c.vj. ) ancc capii vibi: Sy- 
racufanameiusruina flcuic,& priusquamciuicas in- 
uadcretur cdido pcrpetuo conrticuit,ncqui$ corpus 
liberum violarcc.Etiam Alexandcr(vt Vcgi ciuslil-ro 
ij.dr continentta Alcxandri narrac) licct diues & po- 
tcncifsimusrcx((Tctu<i pulchcrrima virgo oblata. 
fuitlet^cuida tamcn nobili dcfponfaca,iIlam nuafpe- 
xic,fcd cum donoad viium fuu rcmilic. Sic & Scipio 
AphricanusalccriusScipion^s filiuv( vt Valcriustra- 
diclibr.iiij.ritul.de abAincntij & cont'ncntia.) cum 
Hifpanias profciVuscllet,capta Catthag'ne virginc 
quandam fpcciofamcapt'U3m(vccriam Liuiusdicit) 
fp6fogcncrofococc{sic|>uellxq; pictiu dotis nomi* 
necodcmnauitAbiprius omncm carnis voluptatcm 
ccaAiisamoucrat.ItJ tj>duo fcortorum millia lcgu- 
tur ab cius tunc cxcrcitu abiin'c> vt idem rcfc rt Valc- 
riuf lib.ij.titu.dcdifciplina militnri.in princ.Id idcm 
l'otilam f.rocifsimu Gothorum rcgem ficilTe, cunt 
Romam vaftaret,vt nulla ingenua mulicr, virgo, vcl 
nupta aut vidua forct.violarelur prxccf-iirc, jdq; ft 
ucre cuflodiuiirc * :— L:n_ • • 



lc,Anconius hifloiialis in ij. partc tic 
vtplenedixiinvcrbo, £r vx«m«»i«wr»viW*ttniij. 7j xij.c.v.recitarcnonomific.t Eciiidcdicunturcaftia 

a caflitaccqux func loca vbi militci fttccruncfic di- 
fta:quia ibi caftraturlibidofecundii Papiam, vtlH- 
cvmh vagatidi,fccunduni Hngo.Caftraturcnim ibi 
voluptasjvcl licctiainhabicjncium, nc pafiim vagari 
liccat,& patcant hoftibuf.Idcocalli dihcntil'i viue- 
rc.cu luxuria virescncruct.vnde merctrices ab cxcr- 
citu fubmouctur , quibus c^ftra miliium intrarc non 
liccijvt cft text.f>o,D<utetaxxiii.ibi.Qujndocgref- 
fus fiierii ad piign«fn,&c.& glo.io l.qui cu vno Jlde 

tcmiU 



princi.anic.Ob hoc certc vitium Sardanapaius Afly ■ 
riorum res , qui primus vfun inueneratculcitrorum 
& lcftorum pluma rcplctonim ad voluptuosc dor- 
miendum fummc lu\uriofus,ciim ab Arbacc prxpo- 
fito fuo , qui enm vilicans incer mcretricesrcpcnum 
populo nunriaffet & principibus, fuit per eos in pro- 
pria aula combuftus:& fic in eoregnum Atlyriorum 
quod a Nyno tegc primo tanto b.-mporv duraucrat, 
naem fufccpit: & tranflatum faitad Mcdos ixi perfo- 



CuidamPctro trad/ Jerunt 



re mtlita. Hodic vcr6 cafha miJituai fcotxis rcplcta 
runtcontradifciplinam Mctcllt .& minoris Afrirani: 
adcoqjfacilius&frcqut ntiusThaidis «0^3, q,Han 
nibalis vidcmus cucrtiifccnndumLucamdc Pcnna in 
I.j.C.dc cafhre.oI<n pala.p€cu.& in l.ncur.Cde erog. 
mlli. ann.Iib.xij. Non ccncjfucrut diui illi principcs 
mulicruimpudicio pprclTorcs, fcicntcs talia facinora 
fibiipfis& non opprcfsis mulicribus, vt didficft.im 
74 putari. tHodic vcro quid diccmus? Ncfcio. Nifi cu 
prophctaconcludamus , Pfal.exIv.NoIitc confidcrc 
in principibus.ncc in filiis hominu , in quibus no cl\ 
falus. Sunt ciri vt plurimu prtulatcs,& multa libidi- 
nc(amof>,ac lcuitatt- notati: quialcut momctoaddu-. 
&i,nunc Iiunc , nunc illu toIIunt,dciiciuntq;.Ex quo 
proptcrca fcititm cft Gallicu prourrbiu:I'rincipibu« 
obfcqui hxrcditaiiu no c^Tc^qa (acilcs motus mcs gc- 
ncrofacapit.VndcSaliuft.in lugur.Pkruntn.inquit, 
rcgia: voluratcs vt vchemcntcs, fic mobilcs f^pc ipfc 
fibiadaatfz.IndcdiccbatBir.inl. ad fplcndidioris. 
C.dc diucr.offi.& appa.libr.xij. Abufum miximum 
vidcrcin mundo, <p dclicia magnatii & potcntu non 
puniuntur: proptcrquodbcllacontineunt & gucrrx 
mortalcs, vtinbLllifLirorccrucicturquiiuftitia com 
primi non poHunt,<t:cuiidu gl.in capoftolicar. d" rc. 
iudLlib. vj. vidcatisquz dixi fupcr vcrbo , Condidtt. 
j.ctrca fi. Etqualesfuntfcrc ocs,taleifunt coru auli- 
ct,Palatini » & curiaics in dcticiis & cordis defiderio 
viucntcs,rationem i capitefumetcs:quia quod com- 
mittitur a prxlatis facilitcr trahitnr pcr fubditos in 
exemplu.c.magna:.dc voto & voti rcdcpt. Ex quoru 



tutil MafsiJicciaitatis fiimmc veneratam fuit, quo in 
fccni nullus mimis aditus dabatur. Dc quo mcminit 
Valcr.illc maxi.Iibr.ij.ti.de infti.antiquis. Vbi eadc^ 
inqt, ciuitas fcilicctMaAilix fc-ucritatis cuftos accr- 
rima cfi^nulhim aditumin fcena mimis dando > quo- 
rum argumcnta maioricx partc ftuprorum continct 
ai5tus,nctaliafpedandi cufuLtudo ctia imitandi lice- 
tiam fumatihzc illc. Hcu mc proculdubio mulicrcs 
hodic multz viros potius ad r horcas incitat , q p cos 
inuitctur.Adco ^ viucrc adhuc,ncc mortua crcditur 
Scmproifia : dcquain Caciliiurio mcminit Saltuft. 
qux multa fxpc virilis audacix facinora commifcrac 
Hxc mulicr gcncre atq; fornu,prxtcrea viro atq; li- 
bcrisfatisfortunata fuit. Litcris Grxcis & Latinis 
do<^a, pfallcre & faltarc clcgatius,q^ ncccflc cft ^bxi 
fcilicct mulicri. Scicbac & multaalia qux inftrumen- 
ta laxurix funt,fcd ci chariora femp omnia , ql dccui 
aut puJiciua fucrc. Libidine fic acccnfa,vt fxpius pc 
teret viros q^ petrretur.hxr illc quod longc diftabat 
a probitatc& pudiritia.Cum mulicrcs potiusrrm fa- 
miliarcm q. chorcas difcunt,id i ft, olim in aurca xta- 
tc difccrcc6fucaerant:quod contra noftrifcculi mo- 
res cft,quo nulla chorcarum rudis commcndatur.Scd 
illa tih qux cxquifitius & accuractus publicc chorea- 
rcdidicit in maximupcriculu caftitaris : quia fc-cun- 
dum Grego.homil.xij.Dcprxdari dcfidcrat, qui thc» 
fauruminvia publicc portat. Idco dcbcnt folitarie 
in domomancrcmulicrcsaliquid fempc-roperandot 
cofidcrantesquod fcribitur lob.xxiiij. Oculusadul- 
tcri obfcniat caliginc, &c. £t hxc de fidcli coiugum 



lafciuia & incontincntia,dccidit loa.dc Pla.in I. j. C. 75 pudiciria vobis fufiiciat. tSccundo dixi fupra, Q> ve-i 



dc mahu.libro x j.t|> princtpcs & curiales cogere non 
polTuntpuellasciuiu virgincsncccoiugatas ad cho. 
rcas&ttipuJiacurix, inqua fic inhoneftatis fufpt- 
cio:ncc dcbctcas inuitarc.fecundu cii in l.fi.C.defi. 
rcm quam vcndi.eutn.libr.x. Dauid rcx & prophcta 
fanftifsimuscantando & puIfandocith.ir.i dormonrs 
fugabat , & fpiritu Saulisrcgis ab imTiundls fpiritib» 
libcrtbai.j.Rcp.xvj.c.infin.ciuosmodi-rni principcs 
inftrumcntismuficalibus hodicalliciunt&inuitant, 
mclodia cytharx naturaUtcrdxmonts cxptllcntcm, 
vt ibi dicit Lyr. in coru rcfocilaiionc in conuiutis & 
fuis danatischorcis conuertcnics : idcod^- Dauid di- 
xit diis Dtus : Inucni virumfecundu cor mcum. fed 
dc iftis, iniqui funt ca:tiis vcftri , K ilcndas vcftras & 
folcnnitatc» vcftr.isodiuit anima mea,&fiAa funt 
mihimolefta.Efa.j.Exquo dicitBal.pcrillumtcxt.in 
l.quod cx libcna.C.dcopcr.liber. Qj fubditx cog i ho 
dic no polfuntirc ad chorcas & tri^^udia curix , cum 
ius honcftatis fii «xemptum ab omni fupcrioritatc. 
Sicut libcrta coiugatairenotcnetur addomii patro- 
nifui : imoquoadhoccfti iurc patron.inis excpta. 
vtd.l.quodcxIibcrtate. Ncctcmiurnirt aj honefta 
obfcq'ji3,vcluti aftbciarc patrona cundo ad ecclcfia: 
paritcr & fubditx domina fuam honcfta : & non irc 
cum viris, nec fcqui eorum conuiuia,in quibus mimi 
& hiftrioncs rcpcriuatur comunitcr, qui funt inccti - 
uainhoncftatis& luxurix.Cotra quos & chorcarum 
inuentoresinfurrexit Guidodccoluna,excidij Tro- 
iani hiiloriographus, dc raptu Hclenx loqucns. Pe- 



neranda funt coniugia fummo amore & infolubiti 
amicitia , iuxtaillud Apofto.ad Ephe.v.Viri, inquir^ 
diligitc vxorcs vcftras ficut Chriftus dilcxit ccclcfia. 
Et alibi dicic ad CololTcn.iij. Viri diligite vxorcs vc- 
ftras,& notitcamariclVcad illas, itn6 viriquato funt 
nobiIiorcs,tant6 vxorcsmagis diligunt. I. fi vxor. f. 
ptanc.ft.dc adult.fccundum Ol J.confil. cv. Cogitarc 
cih dyx>t quicunq; miritus cii honcfta mulierc con- 
iugatUK iltud quod fcribitur Proucr. xix. Domus & 
diuirix danturaparcntibus: adominoautc vxor pm 
dens. & Philofophus fccundo cxconomic. vxorcm 
vcnirc cx ara Dcoru di xit. Et funt duo in cirnc vn J « ■ 
Gcncfis ij.& in c.j.coniugio Icpro. Adcoq* eoru qui- 
libctcontraiurisrcgulastllum pofsidct a quopofsi- 
dctur. Prxtcrca libcr homo pofsidcns a libi-ro homi- 
nc pofti iTo pofsidetur. quod in aliare lociun habcre 
non potlct,q in mitrimonio,fccudum lnn.& Dod. 
in c.cx trannnina.& c.cx conqucftionc.de rcftit. fpo- 
liato. ita pro tali pofti fsionc vicifsim remedia c6- 
pctunt poircHoria.Prouifoitffcmcl fucrint in adua- 
li polTcisione pcr carnalcm copulam,vt ibi.quia non 
fufticerct copula vocalis.fecundum Bal.poft Inn. in 
c.de caufis.xvj.col.de offi.dcIeg.Idcirco dilcdio viri 
ad vxorcj & ccotri, cxccderc dcbct ocm huia^ fcculi 
amore & dilcftionc.qa cxttTis aliis morib* eft pftan 
tior,fccundu Luca dcPen.in l.quicuqj.C.deconort. 
tib.xi j. Ait tii Hicro. <j> vir debct vxorc fua diligerci 
fcd non timcrc. Vxor autc dcbot viru fuu diligcrc & 
timcrc,fccudu Cy.in l.curatote.C. dc intcrdic. matr. 



rcat,inquitiIlc,qprim.isinuenitchorea$, quxcaufa intcrpup,&tut.lnamore Vcr6&dtte<aioncfuntpx 
fiierut tatt dcdccoris , & fccutx diffolutionis, ic ill.iti ytf rcs. t Vt ctiam fignificat in nnatriraonialis anuli fub 
doloris.Vndenonimmeritotalcschorcatorcs&tri- ' ^ "" ' ' 

pudiatotvs^hibent clcricali : in quoru dctcftarioiic 
buftoncs appcllatur. Etficlcricitalcs dcbitc moniti 
non deftitcrint,perdunt priuilcgium clcricalcur.j. de 
viu & ho.cle.lib.vj. Ob quod apud Romanos infti- 
Tom. 2. 



arrationc.Dcmonftiat^fcdo illc-anulus viri & mu- 
lieris coniun£tion£> amorc & dilc^ione corundcm, 
Obquod anulus ittcdcbetdTeaurcu$,rotundu%& ioj 
quarto digito poiitus.Aureus idco dcbctcllc, quii (i-. 
cut aurum omnealiud cxccdtt mctallu , fic amor illc 

ss iiij cxtc> 



Repexap.Raynu.GulBenediai. 



CXteros miinili huius habct cxcedrrc amorcs. qucxl 
patcntcr oilcn iit ir>ac.Genciis xxiii).in fin.^ai Rc- 
b ccim eius vxor^ trh dik-kitiVt dolorisqui cx obita 
matris ci accidcrai> fcrc obliaifccrctur. Vndc Gcncf. 
ij.lcgitur Adam pol^ Eux crcationcm dixiff.-: Hoc 
nunc os cx orsibusmcis.(juamobrrm rclinquct homo 
patrcmSc matrcm,& fuz adh^rcbit vxori,£phc.v.Et 
Dcus in prrfona virginis gloriora; Chrifti ftiturar fpo 
fx cuilibet virgini nubctiiPfal.xliiij.dixit, Audi filia 
& vidc:& inclina aorcmtuamt& obliuifccrc popaiii 
tuum,& domu patris tuitfcilicctad diltgcnaii miritu 
tufiiqui aliud quam dccorc tuu nu cocupifcit.In quo 
oHicditur ctii cp olbus rcliSis, vir amarc dcbn vxo- 
tcm.Noo quidc tatum,vt vxoris przfcntia cartrc no 
pof$it,autvxorpra:fcntia viri,fiait cflxEminati fa- 
ciant,& narrat de quoda Hiero.contra louinia.Sunt 
profcdo nonullx prarfcrtim mulicrcs , qux vt pluti- 
mum cor mollc haDcnt,in abfcntia coiugis nill flcrc 
•tiud nefciunt Qupd non omifit Poeta iiij.Acncid. 
/mprobt iUHor (juuimn mertalU piQerd ccpif 
Irt Utrum in lMhtymM,iterMm tintArtfrtcMnd» 
C»ri*>tf>& f^^p^* dmmtsfmbmitttri Mmori. 
Dc mrore amorisin Didonc,& cofcqucntcrincxte 



vxor vinim.iij.Efdra!.iiij. c, quod ctiatn apcrt j reotit 
Pocta cxordinelitcrxdum in ij. Acnei.dicit. 

7»4rt<^ lAtf regmt tritmpho. 
Ctmiigiim^domum^ pmris juaif^ uMu. 
Imo dicit loan.Fab.in f .ali^.ini^itu.dc public.iud.^ 
plus punirctur occides fua coiugcm.quam parrc, vcl 
matrcm»fctundum "lo.in c.dcccntcr.lxxxix.t^iftina. 
& in c.admoncrc.vmhonustcx.cumgl.xxxiij.q.ij.& 
ibi inc.placuit.pcrglof.puniturpotna maritoru finc 
cjufa vc»bcraniium vxorcs.Crcdo tamcn Cjrpollam 
vcrius& iuftius cofuluinV, nttcnta grauitatc parrici- 
dijiCuiuspcBna llatuta fuit fcucrior& ^rauior tf.ad 
lcge Pope.de parricLpcr totum.f^cittcx.in /.caufas. 
in authcn.vt ciim dc app.cog.vbl lilius impias manu* 
iniicicns contra patrc vcl matrcm citra mortcm, ptt- 
uari potrftcius fucccfsioneetiam lcgirima pornone. 
quod non ftatutu rcpcriturinconiugibus. cj.proptcr 
hoc ptrdatur dotis vcl donationis ptuptcr nup.lucru 
fccundum glo.in d.c.placuit.xxiij.q.ij.Nifi occidere- 
tur vnusab altcro.Kab hol\ibus.^ .h.if.folu.matr.Ta- 
men communitcr tc'netur,c}) plus pcccct maritus, cui 
pcrmittitur filiam in adultcrio dcprchcnfain occide- 
rc.fed non vxorc.l.ncc ci pcrmittitur./.fi.ff.dc aduJt. 



ri$mulicribus,tetigi fuper vcrb. DMdtlMktnifUiM.\nl9 vtdixifupra.tEt vtlibcriusgaudcrcpofrcnt coiuges 
j.princip.fiUt-.Etlacc difcc-rnit prudcs& commodus illocximio amorc , & ipfumci!rdualitcr cxpiicarc: 
Pacta ailcgato libr.iirj-Acnci. Quo mortales animo» 



abamorumilleccbrisaaertat:cikm ncmofiti Vene- 
rcislaquci$tutuj,nifiqui omneobicftum procul ha- 
bucrit,& cirnis luxum domucrit. Vfquc adco autem 
iocunda cft pr^fati l;bri iiij.lcd:iio,vt cliuus Auguilin. 
fcfcad lachrymas compulfum Didonisqucrcla con- 
fitcatur.Nihil cnim prxtv^^rnuifum cfl.quod adaman 
tismifcrx ofiicium pcitincat. Hxc Alfmfis darifsi- 
mus ibt in princSolum igitur diligerc fc dcbct cdiu- 
ges zclo & amore ordinato,& diicrcto,vt docct Apo 
ftolus c.quo s.vbi dicit,fufticcrc viro vxorcm dilige- 
rc,vt fcipfum,& non zclo nimio & cxccfsiuo,qui zc- 
lotypia dicitur,qux reprchcnfibilis cil, tam in viro g. 
mulicre.Ei hoc cft quod dicitur Ecclcfi.ix. Nog zc- 



ciim quis olim capiebat vxorcm,ab omni munercf & 
officio vacationc gaudcbat vno anno intcgro, vt ha- 
bctur Deutcro.xxiiij.ibi, iim accepcrithomo vxorc. 
non proccdct ad bcllum,ncc ci quippiam ncccfsitatis 
iniungctur publicc. Sed vacabit abfquc culpa domui 
fux.vt vno anno Ixtciur cu vxorc fua,& c. Et ad talc 
amorem&c6iugaIcmdiIc6ioncm cxhortandi funt 
in principio nouiter coniugati, vt dicit Apoilolus a4 
Timothc.ij.ibi,adokfccntulas hortarc, vt virosfuos 
amcnt,& filiosdiligant.Sicutfvccrunt Ragucl& cius 
vxor,quifuamapprchcncJcntcs filiam Saramrcccn- 
tcr Thobix nupia,& ofculando dimitictcs eam mo- 
nuerunt honorarc foccros, diligcrc maritum , rcgcrc 
6miIiam,pubtrnarcdomum, & fcipfam irrcprc-bcn- 



Ics mulicrcm fmustuirquiavt dicitHicron.vbi fupri, 80 fibslcm cxliiberc,vt lcgiturThob.x.in fin.tSccundo 
Intcrconiugc$origoamorishonefta,fcdmagnitudo dcbct anuIusilW cfle rotundus ad dcmonftrandunT 
diftbrmiSjCjuafi djcat.quod m.iirimonium honcftum amorc m illum coniugalcm habcrc debcrc pcrpctuita 
eft,fcd talis amor vilis. Vndc Scrtus Pythagoricus. tcm.vt nunqua finiatur,donccad monc.quod appa- 
Adultcr,inquit,eftin fuam vxorc amator ardenrior, 81 xn cxipfius matrimonij lcgali difrinicionc.t Quod 
cum fpecicm aciulterij faperc videatur,qui fua vxorc cft viri & mulicri$ coniundioindiuidua vitx confue 
exnimioardorcabutitur. Nam(vt fcribit lofcphus) tudinrm rcrincn$.inftit.dcpauij potcfiatr.in ptinci. 



B.-roniceHcrodi$tertij relidalicctimpudica & in- 
ccftuofa forct.Polemoncm Lycif rcgem,cui mortuo 
Hcrodc nupfcrat,proptcr nimictatem coitu$dimilif : 
quia nilftrdiu$eft,qui vxorc diligcrc ficut aduHcra 
aut mjrctriccm.Vnde Hierony.Sapiens,inquit,iudi - 
cio amarc dcbct coniugc.non aftl-du. qucm rcfcrt & 
fcqaitur lo.And.in c.diutrfis fallaciis.de clcr.coiug. 
Imo lupus quantucunq; fcrus toto anno no amplius 
q,duodecimdic-$coit,vt diciturdc propricta. rcrii li. 
xviij.ca.Lupus.in princi.Coitiua cniin & mulri fpc-r- 
matis cit6 fcncfcunt.Spermarij profcdo fupcrtluum 
notetj&ampliusdcmiirumdcficcat fecundum Phi- 
lofoph.in lib.dclpn(»it-& brcuit.vitx. imo vt Plutar- 
chusdicic,vii ^i^e«Jfi«Tet,id eftcorporisamator la- 
fciuam reddit vxorcm ac voIuptaria.Etfortc incedit 
ignc,qac poi^ca cxtinguerc no potcft.Saris crgo cft, 

•j-j cp vxor diligatur fupra omncs dilicedos. t£x quibus 
dcmonftratur,c|> licct vir aut vxor bonorarc plus dc- 
bcat parctcs,& fic plus puniretur fi eosoccidc-ret, aut 
contriftarct.fccundum Barthol.CxpoUam. coofil.v. 

78 colurojiij.t Tamen plus tcnctur diligcte vxorcm, & 



& inc.illud.deprxfump.Nam licctfocictas cotfahi 
non pofsit,vt pcrpctuo dorct.'.fi coucncrit.vbi Bart. 
rt^.^ focio.& l.in hoc iudicio./.fi coucncric.ff. comu 
ni diuidun.ume diuina hxc focictas pcrpauo durat, 
quandiu coniugcj viuunt.Adco rp olim rcpudia lcui- 
tcr attcntata finc caufa & iurc,imicoru confiiio gra- 
uitcr punicbatur.Q;iamobrcm Lucius Antonius fc- 
nator Romsnus fuit per ccfures afcnatu rcmocus,c}* 
virginc defponfatam rcpudiaucrat.c xiliimantcs plus 
iniurix hoc ctTc , quam in ccclibatu permaiicrc ; c]uo 
cafu foia bona fifco applic)bantur,vt dica fupcr vcr- 
bojQui cum alia matrimoniu c6tr3hcns.dc quo,fci- 
licct rcpndio fummc odiofo Valcr.lib.i j.tic.dc ccnfo- 
ria noc.-i.circaprincip.ficdicic,Horumi'i.iIicctccnfo- 
rum coelibatum punicriumfcueritatcm Marcus Va- 
lc-riusroaximus, & Caiui lunius Brutus ccnforcsin 
confimili gencrc animaduerfionis imitari.Lu Ju An- 
tonium fcnatu amournint,Q, qua virginc in matrim. 
duxcrat,rcpadiaifct,nutlo amicoruro in cofilio adhi- 
bitc At hoc crim5,fcilicet rr pudi j,ncfcio an fupcrio 
rc,fcilicct ccelibatu fit roaius:iIlo aaqi fcilicct cccli- 

batu 



Cuidam Petro 

batu cdiugalia ^cra tm fprctathoc ciiam , fcilicct re- 
pudijtiniuriosc tradata sut: optimo crgo iudicio cc- 
forcsindignucum auditu curiz cxiflimaucrut. quia 
rupplcr maius dcliiftu fliit in rcgudio , ^ in ccclibatu. 
cii turpius ciicitur,^ no admitticur hofpcs.c. cjucad- 
modu. dciurciur. Prxfcrtim vbi amorfui natura cft 

8z ad vita.t Idco no valct c6fc{sio coniugu : nc(]; tranf- 
z&io in matrimoni) dirrptionc & di(iolutioncm fcd 
bcnc i n mattimonij vaiiditatc & durationc tcndcns, 
vt plcnc dccidic in c.fi.dc rranfac. & in c.fupcr co. dc 
eo qui cog.confang.x^xo.fuz.qucxl qualitcr intcliiga- 
tur.vidcatis pcr gLfing. in c.cx litcris. dcdiuor. & in 
c.attcilaiioncs.in glo.ij.de dcfpon.impub. Quinimo 
paribus (licibus fentcntiis pro matrimunio,& contra 
cura,firmari dcbctmatrimonium.c.fi.dcrciuJic. £t 
boc in fauorc pcrpctux durationis & amoris matri- 
monij.Imo vtcxcplovidebiiisin vcrbo, Quicu alia 
znulicrc. cria amor illc corinuatur poft mortcm altp- 
rius Sc amborum.Vndc rcfcrt Pocta in v j.Acneid. dc 
Didonc,quz ad urtara poflijuam dcfccndit,Pigma- 
lione firatrcm fuum ibi rcpcnum fugicns ad Sicbcum 
eius viru'pntdifvnSum fc contulit: idco fi vxor ma- 
rito pdcccdcrct,fcpclic Ja cfll t vbi maricus poft mor 
tcm fuam tumulan prjeparaflct, vcltuncdcclararct, 
fccundum Pnnor.in cdc vxorc.iij.col.de fcpul.iaxta 
illud Aurclij Augu.in c.vnaquzquc mulier virum Ic- 
quacur fuuro^Uuc in vita Guc in mortc. xiij. q.ij. facit 
tex.in l.mc(iico.jf .fi.ff. dc auro& argcn. kg. cj, bona 
mulicr funcrari dcbct arbitrio mariti. Et alt<To prx- 
moricntc fupcrftcs ci fubuenirc tenctur p fufFc 3pia,vi 

8j lariusdicam vbi luprj Io(]ucndo dcviduitatc. tTer- 
ub,dcbct illcanulusin cjuarto digico poni,vcamorc 
illum coiugalcm oftcdatdcberc habcrc prxcordia- 
iitaccm. Promcthcus cnim Atlilantis fratcr primo »- 
nulum inucnit, inquogcmmasinclufit, & inquarto 
digitoponariiufsit, proptcr vcn3mcorJi$,quz illuc 
tcndit. Tcmporchinc proccdentc apud Romanos 
(Ifydoro xix. Actymolo. lib.tcfcrccc) ftatutum cma- 
nauit,vt libcri ciucfquc Romani anuio vtcrcntur au- 
rco,lib^ttini 3rgetco,& fcrui Rrrco cancum.quod £»- 
cicad inccilcdu rub.dc iure anuloru aurco. Id idc de 
anulo in quanoiligito poncdodicunt Pliyfici.tjuod 
quzdam vcna a cordc procedit in quartum digitum. 
Quaprciftcranulusinquarto poniturdigito, vtfci- 
lic;tamorc6iugura fithdclls&cordialis.c.focminf. 

84xxx.q.v. tEtadc6corJialis&porpctuus,vt fcmcl 
<6fummacum matrimonium non pofsit criam amorc 
Dci pcr rtligjonis ingrcflum diflolui.c. commiflum. 
.dc fponia.Lcpra,ingradtudine vclquocunq; aliocii- 
minc ccia dc cdnfcnfu ipforuro,vt patct infra d^ con- 
iug.Icproforum. p totum. licct cnim proptcr adultc- 
rium vnius ipforii licti pofsit thori fcparatio, non ta- 
mcn fcedcrismatrimonij folutio. c.licct. xxtxijq. vij. 
& c.j.vt lice non coutcft.Non cnim cft homo, qui li- 
gauitjfcd Dcus. Idccquod Dc'coniun)kit,homon6 
feparct,Gcncfji i j. & indc Jicitur iingularitcr in c. ij. 

cognatio.fpiricuali , vbi darc Hofticn. cp vbi do- 
dorcs & magiftri pcr fuas gl. matrimoniu fcpvant, 
nccafsignant cafum in iurc exprcflum , fireperitur 
vnusdoSor vcl magiftcr matrimoniu fuftincns tunc 
illius folius opinio cft fequcnda.Ex quo fingularit^r 
. infcrt HoIJicnirp vbi aDitur de raatrimonio fuftincn- 
-do^fingnlarifiopitiioc^prxfcrcda comuniinifi com 
munisopinio habcrctqualitcxt.profc. quodicquit 
. ibiPanotin ij. nota. Lcx profcdb ciuilis hunc amo- 
remcofidcrans atq;coniunaionem ,dixit coniugts 
focios dic diuiox & humana; doiu'.-Laducrrus. Cde 
Tom. 2« 
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crimine cxpila.harrcdi. Ica quod bona voius cenfcnt 
clTc altcrius , adco cj> fcruus vxoris cam rclinqucndo 
opcm fcrcns marito,& ccontra,fatis vidctur dominaf 
aut fuodominoopemtuliflc, neSillcianotencatur I. 
fi quis in graui.^F.fi cu 0mncs.ff.3d Sillana. Ncc quo 
ad dcbitum carnisac fobolis propagarionc iudican- 
tur ad imparia.c.gaudemus. dcdiuortiis. Cum in co 
vnus finc altcro nihil po(sit.l. maximum. C. dc libc. 
prztcri.& Pulchrc Paul. in I.).C.dc c6dirio.infcr.& 
Panor.in dido c. illad. viij.col.cum CcQ. de przfum. 
Non ccrtc Dcus Euam formauitde pcdc Adz,ne o- 
mnino vidcrctur (amula.Nec ctiam dc capitc, nc vi- 
dcrctur domina : fcd cam formauit dc cofta , vc cfl^^C 
viro collateralis. In qua mulieris formarione miracu 
lum coringitnon modicum:quia vc dicit Auguftinus 
fupcr ix.ca. Gcncfis. fpcciali prouidcnria Dci Adam 
obdoriniuit , dum de cofta lateris fui fiiit Eua forma' 
ta: in qua profedo dormirione raptus (uit ad czlo5, 
vbi mirabilia viJit,ficuc loan. Euang. dormicndo ia 
ccrna fupcr pcdus domini.Ob quod vt dicit Tho.in 
j.pane.qu2lt.lxxxiiij.art.j.habuit Adam omncmf.^' 
picntiam ncccfTiriam ad fe regcdum,& omncscrca- 
turas ci fubdius : quibus nomcn impofuit fccundum 
natura cuiuflibet, Gcncfisij.Et vtninq;, fcilicnfcc- 
mina,licut viru (ccit Dcus ad imagincm fuam , Ge- 
nefis j.& v.c.vbi fecundii aliquos licct dicatur,c2> ho- 
mincm crcauit ad imaginc fuam.c.hzc imago xxxiij. 
q.v.& Apoft.j.Corim.xj. Ex quo vidcbatur faris eflc 
comprchcnfamulier , tamen ad rnaiorcm cxprcfsio- 
ncm fcquitur in tcx. Mafculum & fcxminam crcauic 
eos : vt ctiam intcUigatur mulicr ad imagincm Dci 
creata ficut vir. vide tcxt.in contrarium in c.hzc imi 
go.xxxiij.q. v. Vnde intcr eos tanqua parcs inftitutii 
fuit matiimonium,vt intcr homiaes honcfta concor- 
dia habcatur,& infupcr amor & fijcs obfcTUCtur,fe- 
cundum Augu(Lij.dc ciuit.Dci.ca.xvij.Fceduscnim 
coiugij & mutuo amorc inchoatur , & amorc manu- 
5 tcnctur & conferuatur. tNam licct in dotcm aut pro 
ptcrnuptias donarionc acccflbric boiu tcmporalia 
dentur,& tranfaclioncsfcmpcr aliquo dato vcl rctcn 
to cclcbrcntur, tamen vcnalis concordia cft omnino 
(ciim folus amor fufticiat) inter cos prohibiu , adco 
*y vigcntc ftatuto prout cft hic , & Tolofz , cj> vxorc 
prxdccedentc, velamaritofinccaufa rccedente vir 
lucrctur dotci&vxor proptcrdifcordiam ad domum 
parcnris fc tranllulcrit , vcl amici «ju i}> ad maritum 
redirc nolir,paccm cum ipfahabcTcdcfiderantc, nifi 
maritusci rcftituat dotcra vixo cx ftatnto pcTiincn- 
tcm,auc per mortcm muLicris compctituram,qui hoc 
(acerc coiucntatur,vt paccm babcat cum vxore: cer- 
tc talis rcmifsio lucri dntalis non valebit : imo nulU 
erit pcr tex.fingu.in Lfi libcris.ff.dc paA. dota. quem 
furamc cxtollit Lud.Rom Jn fuis fingularib', fingu- 
lari ccccclxxvj.incipicn.Ponc caftim qupttdiailu. Ec 
inaliquib*libris eft fuplitcra v. propcfinc. hinc di- 
cit tex Jn l.rcprchcndcnda C. dc inftit. & fubftit. fub 
condit.£i6ti$. cj> vxor omni lucro tcporali & przcc- 
pto cuicunqucpatcrno& matcrno, fi in contrarium 
hcrccprzfcrrc dcrbuit concordiam maritalcm » & re- 
dircadmarit^qv Qua: fi redcat « donatio quz fottd 
intcr co$(adafiicrat,& quzpcr diuortiu vfquc poft 
mortcm duraturu cxrindahiiflct, mortcdonatoris 
nu]latcnusc6firmandaroconualcfccrct.l.ciiftatus.^. 
fi diuorrium.ff.dc dona. intcr vir. & vxo. & gloIHin 
c.diuoruum.cic pocnitc:.diftin(^.j. Paritcr fi a m^ito 
vcl focerofuo, vxorcaurioncprodotc confcruanJa 
pctcict) ceffjioic maiuifzultia & bonorum dilapiJa- 

<ss » lion^ 
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rionc-.quiinonviTpitadinopiam iuxti plcni nota. 
in I.li i6ftamc.ft.rolut.mat.No audirctur, ncc cautio 
cxada tcneii-t:quia poft^ua fcipfam marito crcdcn- 
dam cxiftimauit.ctiamdc dotc cofidcrc debet.ca.pcr 
vcrlUas.in fi.dc dona.intcr vir.& vxo. Nc pcr cautio- 
nrm ^ marito cxtorcjucnilam caufa pcrfidia: in con- 
iugiogcnerctur,quodamore& fociali dilcdionc li- 
g3tumfuitl.i.& ij.C.nc fidciuiro.doti.dentur.Libcr3 
cih clVc dcbctomninomatrimonia.& totus ftai» co- 
ru.l.Titia.ttdc vcrb.obl.c.gcmma.dcfp6fa.& l.ij.C. 
dcinuti.nipul.Dotcsinfupcr& donationcs proptcr 
nuptias.quibuK nullum potcft onus imponi. Im6 no 
'Optimi (cd pucrli iuris clTi.t matrimoniu, cu toc tan~ 
' tifq; fuis diflicultatib* opprimatur,aductitiis cumu- 
larc p6dcTibus,dicit tex.in I.j.jf .(i ver6.C. dc impon. 
85 lucra.dofcrip.libr.x. tEt indc cft,c}j non talct dona- 
lio intcr c6:ugcs:quii prifumcrct illo fcrucntifsimo 
• amorc potius ^ liDcrali cofcnfu fada:aut quod pro- 
ptcr bona amorcm intcr ipfos dcbitum rcdimcrent. 
l.j.ft".dcdona.inttr »ir.& vxo. Qmnimo <i pro vxorc 
cui maritus donaucrat lata cllct lcntcntia,quam potc 
rat maritus cxccptionc rcpcl!crc,licct valctt fcntctia 

3ua: aiias foluti rcpctitioncm impcdirct.l.Iulianus.ft. 
c codidt.indcb.Mmr hoc cafu eam no impedit , ncc 
locum habcbit d.l.Iulianus,ncc limilta iura,c]uia non 
proccdut in ca fintcti3,qua: lata fuit pro co, cui aitcr 
•iexlitigitoribus donare prohibctur,parcafum lingul. 
'■'in l.fi fpofiis.jT.fi vxor.lc ij.ft'.dc do.intcr vir.& vxo. 
'^ucm habuiHe Ludo.dicit a Bal.in l.ciim allrgas.' C* 
dc vfuris.Idco tnliidonatio n6 valcttncccxcatranf- 
&rtar domintum,doncc mottc donatoris fiicrit con- 
rirmata.l.donationed.C.illo co.tit.Tamc interim rei 
'•donatx & tradit.T,licct cx inutili c6tra6tu trafit pof- 
fcfsioin donatiriu.l.j.^.fi vir vxori.tf.dc acq.pclUf. 
Qitpd vcrum intclligatis, vbi folus amor fiiit cauft 
'•dona.Si autcmdomn5ni«>tiijfucritaddon.intlum & 
tradcndum rcm cx frcqucnu pctitionc coniugis, cui 
donauit , & fic pcr importunitatcm iflius-cx quibus 
■ prifumiturilh donatiopr.rccfsificcxqucKlam calo- 
" rc iracun Ji jc & tKdio,moIcilia aut metu: ctl obtc nto 
pcr importunitatc vd metum zquiparctur , fccudum 
Jnno.in c.p^titio.dc iiirciur.talis donatio mortc do- 
^bantis noncofirmirctur, ncc pollcfsio faltcm habcs 
^iuris crtirdum,ciim n6tradat,ncc fit apta n.itatrahc- 
^rtadfcdominiumrpcrmortcm donatorisdiifto cafu 
*Jn6n transfcrretur in d6n3tarium,fccundu Bil.fingu. 



quod s.dixi,c2> ficutvcnalisconcordia eft intcr coitt-. 
gesprohibita,fic «ia lucra imponuna funtintcr cos 
rcprobata.Credcrc tn,cp coniuj^cs linc fraudc bladi- 
loquioduki & honefload bcneficiu fc mutuo attra» 
hcrc pofrunt.& ita limitirt dccif.BaLpcr l.ii.C.& tf. 
fi quis aliquc tcfta.o^hib.quod cft not. quod qualitcr 
intclligat ponit pulchrc BaJd.in j.partc conf. ccxxiij. 
incip.Pu<^us infrafcripti conlilij.vcl fi hoc ficrct cau 
faremuneTaii6is,vt quia plcbciusnupfit nobilimu- 
licn,in cuius nobilitatis recopcfam rccognouit ab et 
dotc recepinc,qua ci fupbonisfuis afMt;n3uit,fecun- 
dum Bart.inl.fi diuortio.ft.dc verb.0bli.4uia hoc(a- 
ciendo vidctur ca (Ibi dona(lc,ncc cam rcuocarc pof 
rct.Idcm cftn vbi clfet zqualit.ts pcrfonatu, quia re- 
uocari non polUt vfq; ad mortc.vt fingu. dccidit lo. 
And-in addi.Spec.in rub.dc don.intcr vir.& vxo. Na 
fi ficrrt proptcr cucordia alitcr inicr coiugcs non ha 
bcnda,no valcrct.C6iugiucnim,Ttdiki,amorc&fo 
cialidilcAioncdibct initi3ri,& inchoari, cotinuaii, 
& obftruari.ac intcrruptu(vt ita loquar) rccociliari: 
no importunitatc,aut vcnaIitaicprctij,nccamorc vo 
luptatis fcd pratifici fixictatis fub fpc obtiricde pro- 
lis. Idco licct prolcsdcfici.tt,& ex matrim.nu fcquat. 
^ptcrhoc matrim.no difloluit, ncc rcpudiutolcraf. 
Cu folil no dicatur caufaprolisfattu,(id vtfornica- 
tio euitct , & fufHcit vna dc pluribus rationibus ma- 
nercJnftit.dc nupt-irafHnitatis.IdeoSpurius Carbt- 
liu$,f^ ftcrilc repudiairit vxorc,& primiu Romz rc- 
pudiu introduxit,rcprchclionc non caruit, vt ait Va- 
Ivrius lib.ij.titu.dc inftit.antiq.Nam inftitutio matri- 
monijante pcccatu fiiittinad oniciu, vt fcilicn natu 
ra muttiplicarctur,fcd nunc poft pcccatu cft ad offi- 
ci(i,vt prolcs habcaf,& ad rcmcdiii, vt fornicatio cui 
tctur,fccundumglofl.inc.j.xxxij.q.ij.Quia,tcftcLa- 
&antioinlib.dc vcro cultu,tradunt ingcniofipocts 
trcs furias,qux hominu mctcscxagitac qm ita vltio. 
nc dcfidcrat,cupiditas opcs,& libido volupcatcs, ta- 
me Dcus limitcs ftatuit,qnos tranfccndcrc non lictt. 
Nam in rcmedium irjt data d\ iuftitia:in rcmcdiu cu 

Eiditatisdjta funt nobis nccclVaria : & in rcmcdiu li- 
idinis coniugium pro fobolc propaganda.VndcmS 
immcrito in tamfanft3r& indiuidux focictatisho- 
norc,& nc tantus amor inter coi vcnaf in odiu pro- 
hibuit lcx tuf pc fcn famofam adionc inter nm con- ' 
iundos& amorec6elutinatoscompcttrc,qua!is cfl 
adioiniuriaiu.vtpUnc Alcx.in l.diuortio.K.fifun-' 



'■pcrillum trx.inl.j.C.depctitio.bo.fubla.Iib.x. qucm dum.ft.fol.matr.tlitidcm in adionc fijrti. quodeft 
■ jcquitur lafon in d.J.fi vrr vxori.iij.col.idco fi in tali cotrcftatio rci alicna:.l.j.& ij.lF.dc fur.Et quilibctco 
-donatione interccfsiflct iuramif<um,quod dc iurc rc- 
gularitcr firmat intcr c6iugcs donatiortcm , talis mc- 
tusfca importnnitasdonatarijcft iuflacaufa difpcn- 



'iandi & rclaxandt iuramcntii pcrepifcopu,vtfingu 
' dccidit Guido Pap.q.ccxxiiij. Pari rationc crcdtrcm 
' iUcm cflc in dona. peraltcru cx coniugibus altcri fii- 

da,vbi donatariusdonatori in paf»i6edcfidcrij car- 
' nalis conftituto, carnis dcl^itum dcncgalU t : & vt ci 
"tone obcdiret,nlcm dona.cxtorlillirt.vta fimili dici- 
ntdrdc mcdicddonationc ab inftrmo extorqucntc vt 
^CQ finct.fF.dc va.& cxtraor.cogn.l.medictn.Tcl aduo 
VCatopaftii dcquota litiscu fuoclicmul6 f>cicntc.I.li 
'i^iaduocatoru.C.d? poflu. auriu<Kceiuftitta vtdd- 
"te.c.cQ itcrnitribunil.dc reiudi.lib.vj.cu ex iuftitia 

ilitintcrcoiugcs dcbitu carnisptrfolucndu.Ncc finc 



iugumdicitur bonorii altcrius quodamododfis.l.-j. 
& ij.TF.rcrum amoia.Ex quodicitibi Bar.c^ potvxor 
dc bonismariti & ccutra,modcrata facereclecmofy- 
na.qucm fcquitur Pan.in c.fi quis.de fiirtis.Etea quz: 
ab iplis aftibus promifcuis cofumuntur no fubiaccnt 
rcpetirioijqu^copffariointernullos aliosfit focios, 
nifi decocurrctibus qk:a(itatibus.Scd hic ena dc cxcc 
dftibus.l.fi.C.de pait.conucnt.tam fupcrdote,i]uain 
proptcr nuptias dona. Vndc pro his & dotibus vir Sc 
vxorfccundum Franciacconfuet.fimiilagum & con 
ucniuntur,vt dicit lo.Fib.m fucrat.inlti.de adio. 
Imoocs adrioncs pcrfonalcs vxoricopctcntcs ctiam 
copetunt marito fccundum confur.pro quibus folus 
mjritusexpcritur.facitl.j.in hn.cum hfcq.ft.dciniur. 
& l.j.vbi lo.Fab.Cdc bo.roater.lmo dicitlo.Fab.ia 




'AificesiCamcj Tcndunt mcrctriccs. Praquibus fiicit 



tenctnr vafallus obedirc Sc feruirr , an Taori cius di>- 
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nun£,ve1 marito fuo, vidratts Aluaro.in c.j.an mari 
ttis fucccdat vxori in tcudo.Ncc ctiamrrpctiturquod 
in altcriusigritudincm crogatu cfl.l. quod in vxorc. 
C.dc acc^.<^cfl.vbi dicit Bil.Maritu lucro dotisforc 
priuandu,(t vxori alimcnta nrpaucrit, aut mcdicina 
acfi cam intcrfrciffct.l.li ab hoftibus.f .fi.fF.fol.matr. 
Et fi ci mcdicum adhibujiia, fcd non bonu.vt picnc 
dixi in vcfho, Etvxenmnomtnt /idel. Quia fecundri 
ApofLii.ad Corintb.j.Coniugcs ricutfuntrocijcofo 
lationu,ita cffc dcbct & pifsionu,vt iinplcatur quod 
fcribimr cccicfiaft. xxv. Intribuspltcitufftfi iritui 
mcoiquc probata funt cori Dco & horainibus,con- 
cordia frarru , anior proximoru, & virac mulicr fibi 

Sjjbcncconfinticntcs.tTcncturcnim vxorviru fcqui, 
Hcct v3gabandij,quocunquc v.idat.l. Mzuia.in fi.ff. 
dc annuis lcga.Si tcporc quo contra sit cum co.vaga- 
bundiiscnit:il' nunccx honcfla 5e iuft.i caufa vagjri 
Tult.l.fi quisncccfsitatc xxxiij.q.ij.plo. fe do6t.\n c.j. 
de coniugio lcpro.& B,il.in l.qui manumittitur. fF.dc 

90 opcr.libc. tNammnHer nubcns cfricitur dc famiita 
viri,fccondu Bar.pcr illu tcx.iii l.fi.C. dc vcrb. fignf. 
& illius fonitur forum.l.cum quzda puclla. ff. dc iu- 
rifJ.omjud.Amborumq; idcm cftdomirilium.l.fin. 
Cdcincolis.liH.x.Corufcantparitcr focmin* radiis 
maritorum.l.fceininz. ff. dc fcnirori. ita quud fi plc- 
beia nubat nobiK. rfricitur nobiHs.1. qoicunquc. vbi 
Bar.C.dc rc mili.lib.xij.Et ccotrinobilisnubcsple- 
beio,iioHiHtaic pcrdit.I.j.C.dcdigni.co.Iib.Vndcvi- 
demus, qubd fibiintttcc coniugcs (ingulari ta diuina 
quamhumana focictitciunfti fucccdtint in difcftu 
parcntum,quacunque alia poftpofita focictatc.qualif 
cunqu.*pr.trogaiiuac & priuilcgij fxiftaf! odcoquod 
«iam fifcus cxcliiditur, vt plcne dixi in difto vciboi 
£t v*»Jiomme yldeLin iiij.arti.Dc liac^fcftJ>focie- 
tate ifc inJiuiduo amorcfic dicit tcx.in l.ncnul.C.co 
munii vtriufquc iud. Q^s cnim Rrat liberot a parcn 
tibus,vcta fiacribo» forores,aut viris coniugcs fepa- 
rari ? q.d.nemo.fac-t I. pleruquc.lf.de xdili.cJic.in fi. 
quinimo nulla iurifdi^tionis auihoritas hoc pot , vt 
ibi.Ide^ yidemus fi-mosmariii cficra vxor? fiontor- 
qucri,fccundu B.ir.in rf.l.j.f.rt vir.ff ad Sillanj.Qma 
fjhoc fierct cotra fcinctij^fum torq«<?rcntur,cum iint 
duo in carn^ vna,vt vidillis.Et pro nnto hxc omnia 
dixi,qui3 natura,ratio, & lov coniugij tidclitatt; po- 
ftuIartt,nccnon amorc & cordiaUm ac infofubilcm, 
focicratcm & amicitiam:qux pratcipuaclfc dcbet in- 
9' ter c6iugcs,vt nobis ex^plo vctcr>'s oftendcrut.tNar 
rat profedo Vale.lib.vj.tit. dc fidcvxoru crga viros. 
•Q2!)JpuSulpiri3 Lcntuli vxor a mitre fualuliadt- 
ligentirsim^cuftoiirnur, nc Lcnrulum virii fuum a 
dujitiuiris proftTiptfi iilSiciliam fcqucrctiir : ipfa lu 
familiari vcfte cum duabus ancillis & toti Jcm feruis 
cladcftinc fugics id fuu virum pcrucnit, nic fciplam 
prolcriberc crubuic vt ci fidcs , amor , & amicitia in 
cOiutjcprofcripeocoftaret:aJimplCsharcoprimamu 
licr,quoJ fupra diftum cft: R.linquot homoparrcni 
& matrcm,& aJhafrcbit vxori fui.ccontra vxor viro 
fuo,Ephcf.v.Rcfcrtp.iritcribidcm, ip Turia Q«intu 
Lucrcfium vtrfi fuum profcriptu inter cameram& 
te^lum cubiti abditum, vna cofcia ancillula ab immi- 
• ncti cxirio,no tame abfque fui magno p;ricuIo tutu 
priftitit:finculnriq; fidc& a(moreidegit,vtcume<{- 
•tcri (pfcripd tn hoftilibus alicnis rcgtombuspcrfum- 
■mosanimi&corporiscruciatus vix euadcrer: illcfn 
cubiculo & coniugis (inu falutc rcriiierrt.Porria Bni- 
li in Cxfarcm coniuratoris vxor plusfecit: quz cum 
nrxft mnrtem Ccfans audilV<;ciubtn<ix«im t{k iibi «i< 



rum, & fugiriuu cxifterc, nil fibl lartum dmpliuscxt- 
Aimans, ciim cultiunullu haborctquo fcperimcrctt 
ftatim ignitoscatboncs (quos fibi propinqoos habc- 
b.u) gutturi iniedoscxhaufit.A quib*praccordia exu 
rentibusfpitiiucxalauit. EtCarthagincpcrScipio- 
nemdelcta, Afdrubale ibitunc rcgnantc transfiiga: 
dato, cius vxor fcfuofquclibcrosin mcdium iccit in- 
ccJium, videsmariti fui aini(ifleconfortium,ac fuaf 
caftitatjs intcr hoftcs profpicicnslabyrintha. Et nu- 
ros Hclifummi facadotis vxorPhinecsprxgnas au 
dito,c^ monuus cflet in bcllo vir fuus, incuruauit fc, 
& prj Jolore fubito pcperit. j.Regnm iiij.quia,Tt ibi 
dicit Lyra, Dolor magnus & rcpcrinos accelcrat par 
tum. De Hipficratca vxorc Mitridatis rcgis pcr Va- 
Icrium lib.iiij.ti.dcarooreconiugaIihabetur, tj> viru 
fuum co vfquc dilcxit, vtfcipfam in habitum virilcm 
transformanSttonfisq; capillis, dccorem fiium cx to- 
to fprcuit, vt fui coiugis periculis intcrcflc pofll t : tc 
cum Mitridatcsfuiircta Pompcio dcuiifius, ipfcqjfli 
geteti cum fcmpcr vxor infccuta fliii, fiiqj viri pci fi> 
cutioncallcuias.pcr omnia conf:)!ata cft.adi^^o g, (vt 
dicii Valcrius vbi fupra ) Mitridatcs cii domo & pe- 
naaburvagari lc crcdidit vxore fimul cxolante. Fcr- 
tur infuper in Aquileiana obfidionc tcmpore Maxi- 
mini impcratoris, (oeminas Aquilcicfcs tit* magna- 
nimitatis fuiflc amoris & amicitix ad viros , vt cum 
ncrui & funcs ad fagittas cmittcdas maiius fuisdccf 
fcm,fibiip(ii_capillos C3piri$prxcidi(rc,& ex ipfisfu 
ncs arcuum fceciflc, vt poftca in carii gloria tcmplum 
Vcn cri calux fcnat' deJicaucrit.Sic pudicifsimj mu- 
licres Romanarintcrdrifcciflclcgutur,qux malui riit 
cnpitc deformato matiris conucnirc,^ intcgris crini- 
bos hoftibus fcruirc , fccundu Vcgcrium in lib. dc te 
miii.quc^gl.rcfeit inclcm.attcdcntcs; dc ftatu mona- 
cho. In nullo prjctcrmittctcs mcmorandi illr mulie 
rcs,quod dicitur in I.fi ciim dotc.J^.fi maritus.ff.folu. 
mat.ibi. Quid cnim ta humanu c ft,^ vt fbrtuiris cafi- 
busmulicns maritu vcl vxorcm viri eflcpanicipcir? 
quiaco moJo plus allcuiaturdcilor. Rcfcrtcriam Va 
leriuscod.lib.iiij.&rit.alleg.QiMynizc& publicf cu« 
ftcxlir inclufi capitjliaflcru.ncnturfupplicio, & vc- 
tcri ftatuto Liccdxmonioru,nodurno tcpoie paflu- 
ri clfcnt,p fidclcscorii c6iugcs,qux rdut allocuturx 
perituros viros impctrando a cuftodibusaditu intra- 
ucrutjcomutataq, vcAe per fimulationedoloris vcla 
tis cnpicibus libcrad fiicrut.Ad hoc facit quod fingu- 
lariter dccidit Floria.in quada pcrcu difputata qux- 
ftione incipicntc. Inquifitus dc criminccapitali. vbi 
quandam qux dc marito fuo capitalitcr accufato, fic 
Rcerat,cxcufatmulicrem diccs, quoJ liccttalc fadu 
non fiicrit commcndabtlc , ciim non fit illudcndum 
iuftitif.I.fi prpor.ff.dciudi.tamc moralitcr lcx^ucdo 
maximc propccr rcm boni cxcpli vt muliercs ad 

'inaiorcm coniugumdilc&ioncm atqj amiciti^im vi^ 
rilitcr cxcitetur,talis mulier ncdum excufanda , imh 
prxmi.inda crau £t adcoquod licct non poff .t alias 
m^ritus conititc tnatrimonio donarc vxori , yt didt 
I. j.ff.de donario. intcr virum & yxorc, taroen ralcbic 
hoc cafu donatiu , qux non propric cft donauo, fcd 
mcritoria mributio , fccundum eum , vbi fupri. In 
hisprofcdomulicribus vcrificari poteft,quod Dcus 
in primi parcnriscreationedixit , Gcne,ij. Faciamus 
ci adiutorium fimile iibi. Veri cnimfucriit mulicrca 
ilbr adiutoiium maritit fuis, quibus adaptari potcft, 

.quod fapicntifsime fcribitur , Proucrbio. xviij.in fin. 
Qin inocnit mulicrem bona.inucnit bonum, & hau- 

-iktioaiiuiinuin ftdofatag.& Etckfiaft.xxxvj.Qui 
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porM<lct mulicrcm bonann,id cfl hutnilcm,& modc- 
ftam.inclioit pofTcrsionciid cft incipitcflc diucstpo- 
fico 9> niKil plus liibi'rct:& adiutorium fccundum cii 
cl>,id cft rcciidum voluntatc viri ad bona multa pro- 
curanda.Et columna, vt rcquics, fcilicct ad fuftcnta- 
tionc dorous cum viro.Ex quo diccbat Hcfiodus illc 
PhilofophusrNil mclius cflc viro,i]ua cum vxorc na- 
dusfucrit boni.Nam olim, vtrcfcrtCatholico.pucl 
ljBnubcnt.-s tnungtbantur fuaui & odorifcra vndio- 
nc:& indedicitur vxornuafi vnxor,(]uia vnftiodcfi 
tinat lcnititcm. Et odor bona famam qui dibctciTc 
in vxorc.Dcbct cnim cflc mitis & lcnis , cufolas virii 
in tribulationibus & afilidiionibus fuis:ficut feccrunt 
91 mulicrcs prrfati. tScd nunquid ceontra viri vxorcs 
dilcxcrani? Cmi fic.Vndc narrat Valcr.vbi s.cj» Ca- 
iusGracchus Comcliam vxorcm fuamcatcnusdilc- 
xit, Q> pro ipfa a mortc libcranda muri voluit , atquc 
fcipfumintcritufcrpcntis occidi fuftinuit. Cumlibi 
arufpcxdixilKt , aliter vxorcm a mortc libcrair non 
portcSimllitcr Qiiintus Plautius(cumdus vxor Orc 
ftilla dccefsilTct ) ca funcrata & in rofjum pofita inicr 
ofHcium vngcdi & ofculidi diftri^to fcrro incubuit. 
Qiirm amici{ficutcrat)tog3tum&calciatunTCorpO' 
ri coiugis iunxLTitt,ac dcindcfubicftisfafcibus vtrii» 
quc crcmauciiit.Lccc quata cuiueij dilcdi:io,amor& 

93 amicitia:quc in beluis cria demoftratur.tNa vt icgi- 
lurlib.xij.dc propri. rcrii. Gallus & palTer mafculus 
valdc zelat pro fua vxorc, pro qua pugnarc cufucuit» 
ifccundii Philof.Etfimilitcrfacitapcr, qui proTxorc 
atrocitcr pugnat vt ibi dicitur lib.xviij.capcr. ij. col. 
Ncc immcrit6,qac6iiix cftpari corporis:vndcipm 
coiugc ficut fcipfum dcfcndcretcnctur.Et qui cutra- 
riii facit,crudclior cft omni bcftia, vt d.c.aamoncre. 
xxxiij.q.ij.£icittex.in pauturjnftj.de iniu. Paiitcr 
bos cquusfuoscuparcsdiligiit, ita fj- fi vnus mutc 
-iur,alius trahcrc iugii ncfcit. xxxi j. q. v. horrcdus cft. 
& infti.dc l.Aqui. j> .itc fi cx pari mularii. Na feciidu 
Aug.ij.dc ciuLDci xvi j.cMatrimoniii fit intcr hoics, 
vt honefta c6cord;a inter cos habcat,& infupcr iidL- 
•litas obfcruetur, ac dulcis amiciria. ij fccundii Phllo- 
fo.viij.Eihic.lntcr virii & vxo.tonfiftcs dititur natu 
ralis claudcs in fchoncftfwvtilCt&tlclci^^abilc.Si igit 
giJulcs & Bruta in cuiugio amorc tni & amicitia fcr 
■aucriittnuquid tiddtbus eft opportunii , vt amicitia 
lin cis c6pcriatur,cii amicitia iit matcr profpt ritatit? 
facit tcx.not.in l.Tirix.in prin.fF.de auro ang.lcg. vbi 
dr,cj> maritus abfquc fimulationc& mcdaciocii vxo 
rc viucrc debct. Q£i.a vt dicit Acfopus in fabula dc 

: murc & rana : Omnc gcn* pcftis fupcrat mct diiron-i 

94 vcrbis t Tcriiodixi, cpconiugespaticntcr viucrc dc 
bcnhParicria cm matrimo. fetuari & honorari debet 
finc qualogo tpciIuTart. falteiloncftc no pottanqua 
finc paccqua; di vincuh'! charitatis.c. nouit.dc iudic- 
Nort ccrtcdcbct quifqua corii turbarc altciii iniufte 
fitfto.neq; vcrbo.vtdicitur j.Pciij.ibi, Virifimilitcr 
cohJbitatcsfccundfifdcria , cpiafi mfirraioii vafculo 

^mulicbri iraparrictcs honore tanqua cokrrcdib' gia 

• tic & Titz,-vT no impediatur orarioncsvcftrx.Scd in 

• fide vnanimttcr coraparicntcs &c.Inde di;. ir tcx,inl. 
medico.?.vxori.tit.pr«aIl.ft".dc aur.& arjT.Icg.cf itu- 
ritus vcrbo & fiifto vxort: honorarc dcbtt. Sicuititit 
ibi tcftator,qui vocauiteam domina.& l.Tiria.^.qut 
Marco.fF.de ann.lcg.Et fi altcr ipforii aliquoddcdu 

}>r.Toccupatus fuent,rcliquuKfuminlbucrc dcbctin 
pirinrlenifariscdfideriisfdpfumoc & ip(ctcntctur. 
' Nim altcr alrcrius dcbtt oncra ponarc,dirigcrc, be- 
nignc reducerc)& Ctiiblari,ll(; adimplctcs icgi: Chxi- 
■ 9 



fti.Cum cin vn* ipforii exifttmat fealiquid cflc, cum 
nihil fitjipfc fc fcducit dicit Apofto. ad GaIa.vIt.Qm 
fi dixerimus cj» pcccauim no habcmus , nofmcripfo» 
fcducimus,& in nobis vcritas no eft.j. lo.j. Idco noa 
dcbct alter ipforii dc hb quz fidcm cuiugij non con- 
ccrnunt contendcrc cum altcro: quia ftpc cx contcn 
tioncimmodcftacxcitantur iuigia: cx quibus fcaeta 
fcpiusrcudatur.Vndccontcndcrc nulli fapicnti c5- 
gruit nequcrci pafcd«: poriuscnim expciimurrcs 
quanto impcrfc ctiorcj,tanti) ad contcntionc proprio 
reseflc^cotraquosciamatidc Apoft.Fuj;ite cotcnrio- 
ncs. Rc vcra videmus dictim plurimos coniugcs cffc 
imparicntes,poriusopinionc propria,quam vcxatio- 
nc extnnfeca , vcl occafionc iliqua, no confidcratcs 
honorc matrimonij , ncc comuntum liberorii fidcmj 
dc quib* loquitur tcx.aurcus in 1. vnu cx familia.^ .fi, 
fiF.de leg.ij.Honor enim,inquit,bcnc tranfadi matri< 
monij,nccnon fidcs cumunium libcrrorii patre tndu. 
cunt,id cft inducerc dcbcnt , vi dc matrc, fcilicct eius 
vxorc,fccus nihil przfumat. l Jcct cih fzpc coringac 
mulicrcscilc durz ccruicistamc aliospudicz marito 
5>5 vtilts domii & familia fufHcicntcr regcKs. tCcrtc in 
S^hisquxdomi fiumfunt paticntcr tolerad*. tCura 
triplici malcdiftomulicrcs fubicda: fint, fcilicct ma- 
lcdifto opprobrij,quoad non cocipii-tcs; vndcdixic 
poftconceptum Rachcl, Abftulit Deus opprobrium 
mcum.' Sccundo, fubicdtx funtmalediaopcccatj, 
qup ad concipictcs.vndc in Plal.l. tccc cnim in ini- 
quiMtib'' cuceptus fum. rcrri6,fubica« funt malcdi 
tiofupplicijquo ad panuricntcs:vndeGcnJij,Indo 
lorcparics&c. Vndc cumvirgo Maiia quoadhzc 
omnia fucrii fola intcr muliercs bcncdi<fta, caius vir- 
giniutisfcEcunditaj,& foccunditad in conceptiifaij- 
(5Htas,& in paitu fandiuri iocunditas,adco fingula- 
ritcr coliata fucrint,mcTit6funt fcrminf parictcrto- 
Icrandz:im6intcrdum confuUndz. Hxcmploim- 
pcratoris luftinianiqui dominacius vxorcm Doro- 
ihcam in ncgotiisctii forancisconfuluitja qua confi- 
liuin ralubrcobtiuuit..Mcrito cuius cam reuerendifsi- 
mam nominauit in /.hzc autegn omnia.in Au|hc. vt 
iudic.finc quoquo fuflfra.colla.v. vt dixi fupcr vcrbo, 
TJuMh^btm _/iVl««.in).fallc.Paritcr lcgiturdc Pliiiip- 
po Maccdonumrcgc,qui vxorc habuir,qu5 ipfum ia 
cubiculii intrantc exclufit: tamcncxclufusiniuriara 
^olciauit, atq; vcrfu iragoedico fcipfum cofolari llu- 
duit.Dc Gorgia ctiamtr«ditur,cui dus vxorco cf ca 
ftuserat, fibi iniuiiabatur : &ancillzquia pulchrior 
erat inimicabatuncx quo forfan cunfurtudo orta c ft 
pro pacc habi;da,cp vxorcs tcncrc noluntancillascis 
pulchriorcs.EtSocratcsfccundiiHieron. duasfimul 
babuit vxorcs,quz cii crcbro in«cr fc iurgarcntur , & 
illc casirridac crat folitus, cppropterft fccdifsimfi 
homini-jfimis naribus.rccaluatofiutc, pilofishuroc- 
ris,& repandiscruribus difccptircr;nouif)imc vcnc- 
runtineumimpctii:ciimc]; autc rcfiftcrct,aquam in- 
mundamfupcripfum proicccriit.quiterfo capitcpa- 
ricntcrrcfpoditrSricbacjihfc tonitrua imber feque- 
rctur. Eccc quita antiquoru viroriipaticnriafuitcr- 
g) vxorcs. Calor cnim mariri& impctus facilcfz- 
uicnris cft profcdo icfrcnandus.Lncc in ca.ffJc tdul 
97teriis. tSic econucrfo fcrminz jncdumparicnriam, 
imb& rcucrenuafuiidcbet & tcnenturcxhibcrc nu 
ritiscf. maior dignitas cftin fexu virili.l.j. ft", dc fcn^, 
Vndc Sara pnidi;s C ienc.x vij. viru (iiii vocauit diim, 
in fign6i«ucrcrif ddcbit9JE.tinl.ea q.lf.de do.int^ 
vir.& VXO.CU vocauitdnm charifsimii. Et vxor Phi- 
looii Philof. in ctrtu matronaru intcrrogaua cur au- 

rcam 
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rrtrti (ordrta (lcut cxtcrii non fcrrct^rcTpodtQ» vxor dum cft tniritiirccus dc operis, qUz^ptt^ no fiint ci 
fatishabct ornamcnri viri virtutt &: honorc.iuxta il- onicio& operis naturalib.mulicnl.vt litbona me 
lud Euripi Jis phiior.Vxor,inquit,quz fapitt/Vrua c(l dicatrix: quia tuc quo ad illud c6modu iurc comuni 
viri:'i nofapit.cii rpcrnit. Booz cm mulicri fcmpcr dictturin poicftatc pat/s.l.fi vxor(:.C.dccodi.infcri 
vidcri dcbct fiicics mariti rcucrcn Ja: ita cp nullfi altc- loo Tn t in dubio quicquid acquirit vxor przfumitur 
rucxiftimare Jcbct maritofuopuIchriorc,digniorc, acquifiuiflc dchonis mariti > vtcuitctur fufpicio tur- 

/•--! _.t__r _--c__-:— : — j -.-. .... j..i.:„- pisqujrftus.I. QiiintHs.fF.de don.intcr vit. & vxor. flf 

l.ctia.C.illo cod.tit. qux pfumprio cria locu habct in 
cocubina, vtola acquiliuifrcprsfumaccxhonisami 
rij/ccundu Bal.Hn^.in I. j.C. de naLlib^-.Scd in acqut 
litis pcr fitii dcquibus coftat ca acqainffc > cclctur ia 



fapicntiorc,ncc fortiorc,maci$ piidicu,aut dulciore. 
Vir ctia de pudititia vxoris iccus fufpicari no deber. 
I.vml cx familia.j^.ri.ff.Jc lcg.ij,s.aUc. vndc Bcmard. 
fandifsimuJ in ; ptft.de cura& rcgi.domus.Dc foemi 
nis, inquit,tuis fufpc&isquid agant , ignorantia non 
fcientia quzr3$:quia poii^ fciucriscrimc malx vxo» 
ris i nullo mcdico curabcris. Dolorc dc mala vxore 
tunc mitii;abif , <\n idom aut peiora dealioru vxoci- 
bus audieris.Cor nobilc & altum no inquirit dc opr- 
ribasmulicru.Mili vxorc pc«ius rifu,q. baculocaftt 
p% gabis.hrc iUe. t Et q> vxor dcbcat marito reucrentia 
doccttctt.tn l.alta.j .cIceantcr.fF.fol. mat. Prxf-rrim 
inhoc regno Francix:VDi cx confuct.mulicres iapo- 
teftatcm trafcum miritoru.fccunJum lo. Fab.in f. 
j.inftir.ad Tcrtyl.& inl.non finc.C.dcbo.quTliber. 
facit quod dicit in l-j.C.debon. mat.Idc dictt M afuc. 
in rit.de polfeiTorio. .itcm martut. vbi dc confuctu 



t pcr hlia dcqutous coltat ca acqui 
potcftatepatrts. Et idcm quoadalia Sc idus iurisci 
uilis, vndc filia maricata patrc viuctctcftari non pof- 
fet,ncc fme cius cofcnfu donare caufa mortis.Prfter 
ca c6fetur in potcftatc viri quo ad debitum carnis» & 
ec6ucrfo,vir in potcftate vxoris:cx ftatuto tt'i & coil 
fuc.ToIofa.filia maritata vdut fcorfum a patrc habi- 
tas.ccfctur &: habetur pro cmicipata , ic pariter fili*. 
Idco nihil patri acquirunt. dc quo vidiftis fup vcrho« 
Mttrc infupcr Clcra. N^c in Franciaririonc porefta 
tis coiugalis, (|ua foluta pcr mortc viri non recidit in 
potcftatc p.ttris : quod fecus forct in ftmplici fponfaf 
fccundu Mafae.alL-c.ti.dcdotc& matrimonio.jf.ite* 



inquifcVxor dicitur eftc in viri poteftatc , (i vir fit fui loi Jc confuet.vxor. tVndo rt ft,it mulicrcs etre vbiqutf 
iuris.ldem dciure Lombardo &iurccanonico,fe;u- fubditas virisfuis,adcoqu6d viri eat lcuiter caftigare 



dum Bil.in ti.fi miritus fuccedai vxort in bc ncftcio 
circa fi.fcd viro mortuo ipfo ftSo vxor rcmanet fay- 
fita, & in poffjfsion? rei dotaIi$:nec op* eft dc nouo 
apprchcn Jcrc pofTefsioncm.hxc ille. Vidc cundc in 
tit.Jc dote & matri./.iccm Jeconfuctudinc vxor. Et 
in tit.de prxrcrip^Jf.item& rcsdotalis.cum f. fequc. 
dicit poteftatc coniugalc furrogara elTc loco patrix 
potcftiti$,qux prTfcriptioncimpedit.I.j.C.dc anna. 
cxceptio.Viri cm Galli in vxorescC^rarcIib.vj.coTi. 
dc bello Gallico rcf.rcntc)vitx nci habcbat olim 
poteftatc.Imoc&m patcrfamilixilluftrioreloco na- 
t*dcccdcbat,eius^pinqui couenicbat, & dcmorte, 
(trcsin fufpicionemcadcbatjde vxoHbiu infcruilcm 
modum quxftionc habebat. Etfi copcnum crat,igni 
atque omnibustormctiscxcruciaraintcificicbat.hxc 
ibi.S.'d quicqtit J lit dc iurc aut Francoru corue.mul- 
los videis de fado dfc in pot.ftate vxoru,nec miru: 
qiii in Francia muliercs publici ncgociatur , & plura 
acquirunt miritis bona & ofiicia, vt dicit Barba.in c. 
j.dcpeculio cIe.aIIegat.Bal.inl.j.C.dt cdcn.& inl.cu 
oportct.C.dcbo.qu^ libe.Et in omnib' mobilib*,& 
acqucftiiimmobilibus funt focij.fccu Ju lo.Fab.in^ . 
j.in fi.infti.d- acquili. per arroga. nili vnus altrri ius 
illud renunuanct.prout faccrc potcft.Ciim ex hoc rc- 
nunttans non cfHciatur pauperior:& lic locu non ha 
bctrariol.j.ff.Jedo.intcrvir.& vxo.fccunJu Rotain 
antiquis Jccifto.dcccxIiij.inci.Conirtudocft in quo- 
' dl loco dc quo plcn^ dixi in vcrb. Etvxartm nomint 
vfi<Ainiiij.ar.Pro lo Fab.q» vxor fic in potcft itc vi- 
ri,racittcx.Gcn.iij.vbi De* poft hoivlapfii ad fccmi- 
na.In doIorc,inquit,paries fiIios,& fub viri potcftate 
cris.Et j.Pct.ii). Mjlicresfubditr ftnt viris fuis.quia 
ordo cft naiuralis in oibus , vt fcruiat fccminz viris. 
99 xxxiij.q.v.cxrftordo.tEt in fummi fltorcft in pote- 
A»tm mirtri nwn a J vcndication? : Quia r.t frhQlari 



po(Tunt,quoties cxpcdicrit. Ncc pofTcnt ipfx taic ca- 
ftigirionc propulfarc,ficutncc filiuscontra patrc eu 
moderatc corrigciite,fecundQ Bald.in l.vt vim.fF. de 
iufti.& iur.& dixi fupcr vcth.iti tHLttJtd.nlin^Mts. ij. 
Nu autc debct eas ftigcllis verbcrare: quoJ fi faccrce 
a viris licit^diurrtcre po(Tcnt,fecundu Bil.in l.cu fa- 
tis.C.dc-agri.& ccnllJib.xj.tcx.in Auch.vtcu de app. 
cog.^.qa ver6plurimos.Facit tex. in c.ex tranfiT.ifla^ 
& c.literas.in fi. dc r ■•fli.fpoI.& bona gl.in c.j.vt lite* 
no cotc.facit I.cofcnfu.C.dc rcpu.& in Aut. vt liceat 
matri & auix.f .caufas.co1.\iij. Ergo in lcui caftiga" 
tionc funt viris fubditx,& cOfcquctcr ad maiore pa* 
tienria habcnda tcnccur.vt in omnibus (int Julccs, &: 
paactes,proutfuifTclegnntur anttquc multcrcs, qux 
plus q. viri proptc r conl rc urrenria paticrifsimx fue- 
runt. Nam tradit nobis barbatus ille Hieron.contr« 
Iouinianum,(|i Diullius vxorc tantx contincntix& 
parientix habuit, vt omnibus poftcris clTct i-xeplumi 
vt cum iam fcnex & trcmcti corporc in qucxla iurgio 
audilTct fibi improperari,Q> os foeridum habcrct,con 
fcftimquc ad vxorcm rediitTcttipfam redarguens, car 
tanristcporum luftris cp matrimoniii duraucrat« fibi 
no intima(Ter,rcfp6dit, fccifTcm, nili putjfTcm oibui 
viris fic os olcrcEcce quanta mulieris pudicitia, quatf 
nunqua alterius viri Batu fcnferat. Et quanta patietia 
tanto temporc,vitium copulationi coniugum valde 
onerofum rubticuilTe,& paticntertolcratTe.Tcrenti* 
Emilia glorioG Scipionit vxor,vt Valer.Iib.vj.rit. dtf 
fid<; vxoru crga viros.in prin. Mulier iiquidc fanSia 
etiim vfq; in ccclu extollcnda laudibus , qux prxtet 
roorc vxoru ciim iam fenem vidifTet fuum virum in 
fux ancillulxconcubitu incidt(Te, quantucunq; ei tri- 
dcretur difHcilimu :ij tamen conftinti animo vclut 
inclyta mulier penulit , exilrimans difcretx mulieri 
nimiumindeccni,<t>virfuuJqui f«» inscnti vifiuia 



Repe.cap.Raynu.GulBenedi<9i. 



nurittdcinJc camcuiia libcrtofuoconiupi: dcdit,ne 
toi magnifici viri fama indyta macuhrctur.tPlus tradit 
Frac. Pctrac. Jc Grir»ldcfocmina nullius nobilitatis 

f;cncrc indgnitatfcd aliqualispulchrituJinc incffabi- 
ij,tii modcilix,ot)cdicnu*, paticntii, & fidci fplcn- 
dorc crga maritum. Q^ix cum Valtcro Salutiarti mar 
chionicoiugataforct, 6c filiam pulchcrrima, dcindc 
filiu pcpcrilTcr, & la(9airct , Valtcrulo; vt fux vxoris 
cxpcrirctur fidcm & paticntia, finxiflct fcillosinter- 
fici velle , & cuidam fatcliiti duos iunifTctcos fccrcto 
modo Bononii dcfcrrc ad fororc vidclicctfua,(^illic 
cuidam militi nupta erat : eic qua libcroru amiOionc 
Grifildis nunqui mutati animi dcmoflrauit indiciit. 
Vndc Valtcrus vt acrius Grifildim cxpcrirctur,c Ro 
raa fingcsiterum nubcdi liccntia obtinuiflejimo pro 

3ui(.tc populi prf ccptum Grifildis,& fi triftis in cor- 
e incocufla tn ftctit animo, publicc Valtcro rtfpo- 
dcs:Nou9 tuj coiugi volcsccdo:ac fic vefte pr^clara 
fc exucs, anulum quo ca fubarrhauerat cidc rcftituit: 
& cum fola camifia Valterus ca in domum paternam 
abirc fccit.Scd cum filia c Bononia ia ^tatis xij.anno-^ 
rum& vltra vcnircf^ciiTctj&Grifildim fimilitcrprf- 
paradt couiui) caufa madanct:q cum puclla eius filia 
vidilfct.arbicras illa clTc Valtcri noua vxorCcumquc 
fcrcno vultu inuaci pu^llcobuialTct:camque fic (bc- 
nc Vcncritdomina mca) ulutailct.Atque ita ta ipfam 
q. rcliquos comitcs I^a frOtc & mira vcrboru fuauita 
te rcccpilla,3c cu vidiflct Grifildis noui fpofam pul 
cherriina,nec min* prxdari adcfl'c,ad Valtcrumait: 
Obfccro mi diie,ne hic tcnclli fponfam illis aculeis 
aqiurc vclis,quibus me agitafti. Quod audicns Val- 
terus,& talia diccnds alacriutc intucns,ipfius mifcra* 
tu5,& fcrre cius patientia & tolcrantii diutius nu va- 
Icns, dixit : Grifildis mea fatis mihi cognita cft fides 
tua,Tu ait,mca fola vxor cs.Hic autc quam tu fpon 
fam mcacxiftimas,filia tu*cft. Etcumhxc dixilTLt, 
chara coiugem Ixto ftupore pcrfufam cupidis vlnis 
loj 3mplcftitur.hxc ille. t Hcu mc vbi nunc tcmporii 
huius mulicrum modcftia,Jiilcis amor,fidclitas & pa 
ticntiacrga marito$,honor,himiiIitas,rcucrcnti3 , & 
modcfta concordia?Rcfpondct Ecclcfiaftici vij.cin 
fi.Viru dc millc vnu rcperi.mulicrc cs omQibus non 
inucni.Et Proucr.xxx). Mulicrcm fortem ( fcilicet ad 
refiftcnJum vitiis& virtuosc omnino vincdum) quis 
inucnict?q.d.nullus.Et fi vna repiriatur,pro miracu- 
lorcpuuiur. Vndc dc filio Scfofis Acgypt. rcgis fu- 
pcrcxcellcntisrcge ppft obitum patris crfcdo, cf nifi 
vnampaupercuUmrcpcrirc profanitatc oculoiu nO 
potuit.fic rcfcrt Diodorusli.j.dc- antiqui.geftis.Dc- 
fan&o Seibfitcius filius regnu capics aflumpto pauis 
nomine,nulla in re glorii patcrni cft imitaius.Scd eo 
dc quopatcrcafuafflid*cft:oculis enim captu5,coa- 
ftus cftad Dcorum auxilium confugcrc.ac plurimo 
temporcTartispcraiftisfacris aJpIacanda numina, 
nulla opc adiutus cft. Dccimo poft anno rtfponfo ci 
rcdditojvt placato Oco, qui in Hcliopoli colcrctur, 
facic mulicrisinfpiccrct,qux nullum nifiproprium 
noflct viru:ab vxorc propna incipicnscu multas cx- 
pertu$dTct,nuIl3mrcpcritincorrupti,prxierhortu 
lani ciufda:qui vifu rcftinito vxorcm ccpit. RLliquas 
ocs in villa quaJi viuas cobuflit. Qurm locum poft 
A^-peijfacrainglebi vocitarum. UeoautcmHc- 
Iiopolisgr.niasfi;cundu oraculumacccptu reddcns, 
daos crcxit vnius.lapidisobclifcos, latitudinisoi^o, 
altitudinis cubitorum ccocu.hv*c ilJe.Sijc profedo ali- 
qu.rctfi caftx fint.pcr latcradomus furibundx cur- 
ruat,maricos(pcrnuiu,iamilu fcdiciosc coacitic, vt 



vix in anno die pacis celcbrarc permittit. Dc quibus 
vbi s.inucni.inquit, amariorc mortc mulicrcm , qux 
laqucus venatoru cft,& fagcna cor cius,vincula funt 
manus ilUus, qui placet Deo , efTugiet illa:qui autem 
pcccator cft,f.ipictHrab illa.Dcqua dicif Acnci.iiij. 

/ Sd doUs dirum^Ht nifM ut ftUtrt vtrftt. 
VnJc interrogatus Simonidcs quid erat vxor : Viri, 
inquit,naufiragiu,domus tcpcftas.quictis impedime- 
tii,vit{captiuita$,p(rna quotidiana,pugna luptuota, 
bcftia c6tubcrnalis,c3nii ornata , malu ncccflarium. 
Mclius proculdubio cflct hsbitarc in tcrra dcfcna , a 
cum mulicre rixofa & iracuda,Proucr. xxj. Scd pro 
dolor alix funt sdco garrulx, <j» ctfi rcucra non fint, 
zclotypii fingcdo occafionc quxruntquomodo vi- 
roscotriftarepofsint.iuxtaiUud Eccl.xxvj.In mulic- 
rezclotypa flagcllum lingux omnib*communicanj. 
Dolor cordis & Iu<5u$ mulier zclotypa, qux aliud ^ 

lO-f garrulare ncfcit.tprout ficiuntprxfcrtim ftcrilcs vt 
dJ.fi cum dotc./.maritus.flUbI.mat. Nequaquam ad 
ucncntcs ranSiffimam illam totius fcculi cxcplar Sa 
ram cofotti fuo Abralix dixiflc allc^ato Gicncfis x vj. 
c.Eccc conclufit mc dns nc parerc: ingrcdcrc ad an- 
cillam meam , fi fortc faltc cx illa fufcipiam libcrc». 

'05 xKxij.cr.iiij.dixitSara. tEx quo tcx. «fumitur fingula- 
rismodusadoptandi libcros: quia licct dciurcfctmi- 
ni non pofiinc fibi filios adopcarc , nifi cx difpcnfa- 
cionchoccis pcrmittatur infolatiu libcroru n.itura- 
lium in acic principis amiflbrum. ^.foiminx.infti.dc 
adopc.timcn olim haburruntpotcftatemmulicrcs,vt 
dc liccntia vcl potcftatc ipfaru , viri pofli nt acccdcrc 
ad ancillasfuas,& filij ita naddiccbanturpotiusfilij 
domina-,qua ancilli. Scderat lcgalisfilius dominx» 
& carnalis filius ancilli.& ita fccudum Icgc Mofai- 
cam foeminx poterant adopurc: fccundum glo.in c. 
Ifmacl.lvj.diftinc.RarxfuncaucnulIi,qux csli mo- 
do adoptionis vtitur. Ntc hoc dixi, cp fuadcrc vclim 
aJultcriactitcporcitlo plura pcrmictcrentur fimuU 
tanea coniucia,qui hodic funt lege Chrifti prohibi- 
ta,& rtiam Icgcciuili punienda.l.cumqui duj5.C.dc 
adult.imo quod plus eft,pofl(:t ecdefia cos ulcs cam 
viru quammulicrcadultcros dchoncftarc publice,& 
abfcindcrepinosfcu vcftcs antc& rctro a J maiorc 
ignominiam.xxxij.qoj.cdc bcnediflo.iunfia gl.ibi, 

fupcrvcrbo.caluatos.faciccaxpifcopi.xxvj.quf.v.ita 
<j»in (]uibufdam locis mitrantur in cap. vcl aliami- 
cnominiam pauuntur fccundum Panor.in cap. cum 
habcrct.df co qui ducit in matrimo. quam prius pol- 
lucrat pcr adult. Et funt infimcs , fiuc tcneant fimul 
duas vxorcs,fiuc duas concubi.aut vnam vxorcm & 
vnam concubi.Et fic fcrrc non poflunttcftim.fccun- 
dum B»l.in Lj.C.dc inceft.nupt.licctBar.in I. j. circa 
fi.ff.dc his qui not.infi.dicat tcnctcs cocubi.non cfle 
infjmcs.Tamcn pro Bal.facit tcx.in Auth.dc tricn.& 
fcmif.col.iij.^.confiJcrcmu$.vcrfi. fi autcm confiifa 
concupifccua. ibi , olibilisquidc nobis cft.rbi xqui- 
paraf habcs plures cucub.habcti plurcs vxo.Et cj>tc- 
ncns fimul duas cocub.fic in^amu^ccnct idc Bal.in d. 
I.j.infi.dchisquinot. infa. Egofxpc vidiThoIofx 
viros talcs coiuptc» cu aliis ignorantibus cotrahen 
tcs,pcr ciuitatc nudoscu duabus colis ad ncdu para 
tis,vna i quolibct latcre, «critcr fuftigaririn quos mu 
litTcj aliqn lapides trahcbit in maiorc coru cOfuno- 
nc: cu hodie vt dixi,funt tilia prohibita. Scd mulieru 
illanim arguo impaticntia & inalitii protcruam, qua 
domus non modicx iampridc corrucrunc , & diettm • 
profternucur,fcd no abs rc^ciuia fcriptu cft,EccIefia. 
xxv.Non cftcapucncquiusfupcr caputcolubri:Nec 

eftir* 



Cuidam Pctro tradidcrunt. 



eft Ira fupr r irant inulierts.COmarari Iconi & draco- 
ni pUccbiti^habtnrccumulicrciK(]uam. N(.«.]uitia 
ciii mulicris immutat facic cius > & obcarcabit vultu 
fuu tani^ vrius.& c]uali faccu oftcndf t in mcdio pco- 
simoru: Mulicris iraiirrcucrctia, 8c confufio roagnat 
ingcmuit vircius,& audics fufpirauit modicu : Sicut 
arccnfusarcnofus in pcciibua vctcraiii , lic mulicr lin- 
guaia homini quicto. ob quoddicit ChryrollorouSt 
9> qui vxoris tulcrit improbit8tc,mercc(!c a Dco ma 
pii vc!ut mirtyr cxpc^cc.& rubiui>itJrallcg. xxv. c. 
Brcuis uis miltti' fup malitiamulicris : fors pcccato 
I0($rain cadat fupcr illam.h.rc ilic. t Q^rum omniu,vt 
s.dixi»mariti funt in caufa: funt cnim pluics ita roi(c-< 
ri & tri{lcs,c)> ncfciut (ibi cxtrahcrc farabulas, nili d< 
nudato vxoruifccunJu Cy.in l.cur^torc.C.dcintcr' 
dic.matri.inrcr pup.& tui.& Ang.tn I. j. C.dc his qui 
parctcs vcllibc.occi.ncut legit de Clodionc pulchro 
equitc Ro.qui militarc decus malicbri impc lio» fcili- 
cct Fuluiz vKoris fubicftu habuit « vt rcfcn Valc.Iib. 
iij.ti.dc hisqui a maior.dcgcn.Alij vcr6 eas vltra mo 
dum omatcs, & in octo cxqui(itts cibariis lafciuiose 
nutrictcs,& copia caru p.ifsim orjus tolcracc-s (cOtra 
lcgalc doftrina. l.optima,C.dcc6irahc.ftip.)n6 co- 
gitatcs Cmdaulcs rcx Lydix vxoris fuar pulchritu- 
dinis cximi 2 pditio fuit:qua oibus prardicarc folcbat: 
ncccotcntusvoIuptJtu fuaru ctiammatrimonijrcti- 
cenda pratdicabat.ac nudam fodab fuo Gigi oltcdit. 
quofado& amicuad adultcriu vxorisfolicit3uit,& 
hoftcm fibi fvcit.vxorcm quoq; vcluti altc-ri tradito 
amorc i fc alicnauit:& brcui poft tcporc cz Jcs Can- 
dauli nuptiiru przmiu fuit : & vxor mariti fnnguine 
dotata rcgnum viri,& fc paritcr adultcro tradidit.Vr- 
fus& lco vnafolacathrna vinciuntur, mtnfucfcunt, 
& domantur:fcd mulicrcs hodiccathcnisin coUo tri- 
bus,cathcnau in brachiis, cathcnatx in lubis.catKe- 
nat9intibiis:& quod m.iritis dcmctiusclhcathcnan- 
turniic in frontc.&circuitu fimSriarii capitis. vtcu 
Ouidio dicit Iib.j.dc rcmcdiis.Dccipimur cultu, gc- 
mis auro^; tcgnntur oii. Th quamo plus ligatur.ta- 
t6fiiriofius& frrocius licutcancs ligiti cKuantur. I. 
hxc adio.iuAa gl. in fi.ff.ri quadni.pau. fixi. dicatur. 
& viroscontcnunt: quorucxprnnsficomaotur: qui 
n ftatum cutinuarc non pofsint, aut nolint, pcriculu 
eft,c|> ilios quzrat ipli difpcfatorcs^quos mariti, hoc 
facicdoincitirutad appctitu & libidinc.vt factu tutt 
ia c.ex litcris.dc diuor.N 6 colidc-rantcs (f ex iaauri- 
busaurcisquisvxorcsfilioru Ifracl in aurib* porta- 
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Vafthi rcgina proptci fupcrbia , quia noluit obcdir* 
Aflucro rcgi maritofuo, rcpulfa fuit ab cius coiugio 
& r( gnojvt dicitur Hcftcr ij. Et vt viti* bonu vinum 
afticratjputari dcbct , & palmitcs cius ampi tari & re* 
ftringi,vt yidctis pcr vfum.Sic mulicr ftri&c ttneri,& 
difcrctc vcibo &c*cpIo,acli opusfucrit fs&o cafUga 
ri.vt prxdii5ios frudus marito uddat , licut vitis ma- 
giftro fuo.Si autc vitis no putarctur,ncc palmitcs ab- 
braiiarctur,maximc fi pcrgulis vcl in aiboribustra- 
hcrctur in altum>tuc non curu.irctur in tcrra, nc c bo- 
nii vinii produccrctfuli magjftrofuo:fcd vlcraarbo- 
rcs alrifsimas clcuaretur , cria fupri ccdros libani , de 
cuius fi-uftu & racemis comcdcrct plura volatilia ccs 
li,ncc per magiftru polVcnt ocs proptcr vitis altitudi' 
iK-m coIligi.Sic dc vxorc , fi pcrmittatur & tolcrctur 
ckuari,ccrTc lincrocnfura clcuabitur,nifi cius palmi- 
tes,id crt appctitus mulicbrcs putcntur & tollatur.Ei 
fi .1 i perguU vcl arborcm traliatur pcr alta & prctio- 
fa ornamcta,quJ: vifionc fui copiam rcquirunt in pu^^ 
blii.-o??.omniaotbisanimaliaquantuncuqucindun i 
ta elcuabitur,& volaiilia ccEli,id cft viri lafciuioli ad 
inftar volatiliu dc fruftu vitis faturabuntiir.ncc a ma 
rito folo vindiiniari potciit proptcr cordis alritudi- 
ncm. Nam viiis fi pcrmitcacurilcuaii, tcndit fcmpcr 
tangcrc coElu.Sunt i^itur mariri foli CJufacIationis 
& ruinf fuiipfius & mulicrti,& funt caufa caufx fccu 
dum Ang.confi. cxliiij. & fic fatui & bcftiz & intcT' 
du in domo girrulantcs & iracundi ptusquam vxorca 
fcinuicccontriftantcs& velutrcgnu diuifurn rontc- 
rcntcs,domum& fimiliaturbantes& pcrdcntcS,vipe " 
rarum cxcplo.dc quibus lib.xviij.de propricta.rcrutti 
c.vipcra. Icgitur, (f mafculusfuoorcinli rtoinos vi< 
pcrx coforris fui fcmcn cxpuat:illa autc cx volopta' 
tc libidinis in rabic vcrfa caput niaiis prxfcindit:fGe- 
mclla vcro cum vcntcr eius apud partii intumucrit,ac 
ingcmucrit,catuli, no fpcdatcs matura iiaturx folu- 
tionc,corrofisciuslatcribuscum matiis intcritucrii- 
puncitaque fir,vt parcs vtcrquc pcrcar.mafcul^^duia 
coit , & formina dum parit , vt tcri^i fupra in vciboi 
/ne«dmttJlM.nltn^He»s.<'],\o<\U(:ndo dc filiis in^ratts 
erga pjrctcs.mafcul^tii fcmper clfc dcba pruJcntior 
vxore, vt animi fui mcKu no propalct, fcd acltcmpus 
minc*at.Vxori quanqua bonx fcmpcr cofidcrc noli* 
nc facilis rcfcras vcrbu quod noucris omnc. Nam de 
VlyllcponitHomcrus, Nunqua fc Pcnelopf quan- 
quafidclifsimz nifipoftrcmu maniftftaffcin 1'heo- 
gonia prudcntcr confidcrans,(^ quifquis cofi Jit mu- 



bant, forinatus fjit opcrc fariofo vitulus c onft.uilis, 107 licr,^raudibus hrrct fccundii Hcfiodum.tVnde ca 
principiti idolatrix in Ifracl : cxquo xxiij.millia hcH uercdcbctfupcromnia maritus , nc aJco vxorc dili 



minii cecidcrut,Exo.xxxij.Dc talib'ccnc dici potc ft 
quod Valc.lib.ix. c.j.tit. dc luxuria rccitat. Non pro- 
uidcrunt,inquit,(cculi illius viri,ad qui? cuhu tcndc- 
retinfoliri catus pcninax ftudiii,aut quo fc vfq; cfttt 
fura ctret lcgii vi&rix audacia. Quod li animi mulic- 
bris apparatus intucri potiiilTc nt , quibus quoii Jic ali 
quid nouitatis fumptuofi' adic ttii cft.in ipfo introi- 
cu nieri luxuriz obftitilTcnt.hxc illc. Afsimilaiur cm 
vxor viri,vt dicitur pfal. cxxvij. vxor tua ficut vitisa- 
abundas:& ficut viris cx fc tcndit aJ terra,ncc afcen- 
dit ficut cxterx arborcs, fed cuniat a J tcrri: ita vxor 



gat,fcu ornande amoris fignum & animum, aut pa- 
tienriam in Jifcrctam oftcndat , vt coram ea(ficut cf. 
fceminati & ftulti faciunt)proftcm3tur. quoniafcri- 
ptii cft allcg.Ecdcfiaftici xxv.ca.MuIicr fi primatum 
habcat, contratia crit viro : quod non cllct intcr me- 
diocrcsplaeas, vtlcgitur E(aixi'j. Populummcum 
cxadorcsfui rpoliaucrunt. Scd mulicrcs dominatz 
funt eisjfcilicct in pcena maximam. Mulirrescnim 
funt(nifi ab inirio rcgulctur):inim3lia indomita , fiil- 
gur& tcmpcftns fupcr tcrram : dc quarum bonis & 
malis c&diiionibus<lixi in vrrbo , DuMhMbtnsfilM, 
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Princifiuahftd.fm nudicifiMftrMMr, ncrand» quidetn,8f ntffcio an prsrcipuis& «quiliiis 

Ciun HuiUptrltngMconiuilMtrtmtfM. facriGciis colcnda , vtpoccquotidiinxacdomcflicz 

108 Ideotfani; intcllit^aci!. paticntii dVc in coiugio nc- pacis cullos,in pari iugo charitatis : ipfa Aii appcila- 

ccflariam,vbi no agitur dc tide Chrifli aut matrimo- tionc viroru maicflati drbitu ac focminis rcddcs ho- 
nij:quonia alias n6 dcbcnt (c coiugcs adcocop3ti,vt lu norcm.h.rc illc.tScd pr6dolor,viri hodic trib* ratio 

caquifuntfidciadDcum vcl fidcimatrimonijdifsi- nibas vxorcsad tacendu induccrc conantur. Primai 

muici vnus alicri: pr^lcrtim maritus vxori,cuiusma- nosfumu$viri,& vosfaemini.Scdrcfpondcantipfc» 
^sintereftdcpudicittJ& caftttatevxoris,vt<. vidi- 



Ss 
i$ loqucndo dc fidcliute matrimo. qua tolcrare no 
<]cba,fi fciai ca ctlc fornicari J:im6 dc-bet ei quoq; ira 
fci,qu; matrimoniu ciu$ violauii , vt d. I. mariri lcno 
ciniu.in prin. dcadult.a1ii$pr*fumercturleno,cum 
duplez fit lenoctniu.Vnum manifeftu,vt qii dat ma- 
ritus opcra Q> vxor fua adultcrctur, vt indc aliquid lu 
crLt.Aliud cll.qn vxorc fcics cllc adul. rctinct. I.ij.^ . 
lcnocinij.vbi Bar.ff.dc adul.Ei nedu irafci dcbuit v- 
^ori, fcd & adultrro,pIusqua fi filiu cius occidiflct. 
J09 t Ciim dctcrior fit oftcnfa aliqucm concurbitarc, 

3uim cius filium occidcre.l.codicini$./.matrc fccun 
uintcllcfta Bald.ibi.fr.de lcj:.ij.Adc6 9» dicit Bal.in 
c.j.col.vj.depacc tcnc. rjjproopprobrio cucurbita- 
tioni$ p6t alicui indici ducilu: quod .iliascfl iurc pro 
hibitu, vt s. vidiftis. Tamen hoc ctfu permittif ficut 
in crimine lifr maicfi.infti.de hatr.ab intcft.^ .inier- 
du vcrli.pcrcotrariu.Prxtcrei dicitide Bal.in l.ij.C. 
fi cotra ius vcl vtil.publ.cp virtnte ftatuti binitu occi 
dcre pcrmittcntisino effct licitu adulterari mulicrcm 
bannita,cum caftitis przferator vicar,vt d.Lij./. ini- 
no tiu.fF.dc origi.iur.tOb quod dicit lo.Fab.in ^ .pati- 
tur.infti.dc iniur.Q» magni fit marito iuiuria , qn vo- 
catar cucurbTta:pro qua iniuria potcft ncdu ipic, fcd 
nia vxor cotra rcgula illius tcx.agerc adione iniuria 
rum.£c verc non cft cotra illu tcx.quia vxor tuc plus 
agit pro fua iniuriatquia vocas maritum cucutbitam, 
fatis dicit mulierc adnltcra. Et ficut frangitur & vio- 
lacur fccuritas alicui priftita,fi occidatur aut vcrbc- 
retur,vcl alias offcndatur,fic ctia fi cucurbitctur tan- 
gcndo vxorc,quz pars corporis dicit , cu fint duo in 
carnc vna.Idcm fi ulia ficrcntinfiliavel fororcctii 
ipGs volcntibus.1. j.C.dc rapt.virg.fcamdu lo. Fab. 
in l.dcnutiamus.C.dc hisqui ad ccdef.confu.ldco fi 
fitaduhcra poicft cam maritusde adultcrio accufare 
criminilitcr, fi no flierit ipfius Icno.vtd.if .lc nocinij. 
quod facirre non polln vxor.que cx adulterio mariu 



Si rir es,vincc libidinc tuam.Vnde Aurclins Aug. in 
li.dc verbtsDomini traSatu xlvtij. ad viros loqucns: 
duAuri, inquit,cftisvxorcs,fcruatc vosvxoribus ve- 
ftris:qualcs vultis eas inucnirc, talcs& ipfi: inucnianc 
vos.Quis viucns cftjqui non cafta vclit duccre & ha- 
bcre vxorcm? Et fi acci ptnrus eft virpincm, quis non 
inta&a defidcrct? Intadtaquiri.-Pimadusefto. Pura 
quatri$?puruscfto.Non cnim ilta potcft,& tu nd po. 
t«?&c.Sccudaratiocft,quiadituntviri. Nosfumus 
domini & vos ancillx. Sed refpondc-ai ipfx,fccundu 
Apoft.j.ad Corinth.vij. Virno habetpoccftatcm fui 
corpori$,fcd mulicr, & cconcra. Idco non poflct vir 
caufa fornicationis dimictere vxorc , fi ipfc fbrnica- 
tus fiicrit.vt cIcpanttT dicit Aup.ipfc in lib.dc fcrmo- 
nc diiiin montc.NiIiiI,inquit,iniquius cft.quam cau- 
fa fomicationis dimittcrc vxorc, (i & ipfc couincltur 
fomicari.Occurrit enim illud , In quo alccrum tudi- 
cas.te ipfum condcmnas. tadc cnim agis qux tu iudi 
cas. Quaproptcr quifc}.s fornicatiois caufa vulc abii- 
cerc vxorc fuam, priorcirc dtbcc a fbrnicationcpor- 
gatus,& immunis.Quia iniquu valdccft, vri quifque 
deaIioiudicarcvcIit,& iudicari defcnolit. fccudum 
eundcm in epift. ad Parcntium comiccm Arrianum. 
Quia vc ait Caco,Turpc eft dodori,cum culpa rcdar 
guit ipfum. Et Alibi , Patcrc Icgc quam tuipfc tulc- 
ris.c.ciim omncs.dc conftitui.&. ff.quod quifq; ius in 
altcrum ftaiuicpcr tocum. Teniaratio virorumcft 
quia dicunt.Nos fumus C3pita,&: vos mcbra. Sc d rc- 
fpondcat ipfa::fi caput cs,duc:fcd vidc quo eas , vttc 
fcquatur pfdilTcquatua. Dcquo idcm Aug. in lib. de 
adulccrinis c6iugiis.indignantur,inquir, niariti fi au- 
diancadultcrosvirospcndcre, idcft fuffincrcfimilcj 
adulceris foeminis pocnas.Cum unto grauius cos pn- 
niri oportuetit , quiti magis ad eos pcninct tc virtu- 
te vinccrc,& cxcplo rcgcrc focminas, &c. quia, vc s. 
dixi,vir clfc dcbet mulicri author colendi bonos mo- 
rei.l.fi vxor.jf.fi iudcx.}f.dcadul. Alitcrcm nonfunt 



non tm damnificatur,ficut maritus ex adultcrio vxo- n j viri ab adultcrio per vxorcs cocrccndi.tNec cxcufii- 



ris,vt ibi dixi.Ncc pofTct cu in adultcrio dcprehefum 
impuncoccidcrc, ncccriminaliteraccufarc cumto- 
III rum non habcat,vt d.t.j. t Non dicotn,<j> eum tole- 
rare omnino & fuftincrc dcbeat,quem fcit fornicato 
rem clTe^qin u!i$ paticntia no eflct difcreta,fcd noci- 
ua:im(^ fccundum Ayguft.in fuis Homiliis.Dcbet vi- 
rum fomicatorcm quatuor modi$cocrcerc,Prim6 eu 
charitatiuc moncdo.Sccund6,eum obiurgando.Imu 
potcft ofKciu iudicis impctrarc cotra maritum , quo 



cogeturcocubina dimittcrc, fccudii PanorJn I.iufti- in fi.dciurciur.+Licctenimcpntcnus tangit amborii 
ria.in fi.fF.dciuflitA iur.& l.ex ca paitc.i .mulicr. fF. coniugii priuata vtiliwtc, adultcria mutuo compcf^- 
de vcrb.obl.Etiacogi poflltad hoc cenfuraccclcfia- tur , vtfcilicct vxor adultcra dotc 



ftica pcr iu Jicc ccclcfiat,Tt ait gl.in c.j.dc fentc.cxco 
lib.vj.Tcai6,eccIcfia interpclIando.Quart6 ad Dcii 
' rccurrcdo. Solcbant profcfto olim in vrbe Romana 
fccminz ad Dcu rccurrere, & deam Viriplaca adire. 
dc quo ViI.-.Ub.ij.cit.dc infti.anciquis ficdicic,Quo- 
tics vcro imer vird & vxorc afiquid iurgij incercclfc- 
rac, in faccllu dc* Vlriplacx, quod eftin palatio, vc- 
nicbant,& ibi inuictm locuti quac voluerant,contcn- 
tione animorum dcpofiu concordcs reucrtebantur. 
Dca nomco hoc a pUncadis Yiris a&cuta lcrcur.Ve- 



rcturvxor, fiexvltimarationc fcqucndo morc$viri 
ipfa adultcraretur diccndo: cx quo vir fide mihi non 
fcruacnec egoci fcruabo.Lcu proponas. C. dc paft. 
audiac cundc Aug.fic diccntc.Nclite pudicifsim^ fce 
minximitari viros vcftros:aut vobifcu viuantfcilicet 
contincter , aut foli ncreant fcilicct adulterando. Na 
impudico viro non dcbet muJicr pudicitia, fcd Chri- 
fto. Vndc proptcr mario abufum no dcbct Chriftus 
pati iniuria.cocordat dccifio Pan.in c. pcnicnit.Ic.ij. 



compc 
non priuctur.ncc 
virdonationcproptcrnuptias.l.viro.& l.cu mulicr. 
fj.fol.mat.vt cx vtraque partc fcniet arquitas & pcrna 
jtqua lacc.l.fi.Cdc rcpud. Cum quo aci interclTe par- 
riumpriuatum locum habct ctiam in deliais com- 
pcnfatio.l.fi ambo.^.quorics.ff,dccompcfa.& tcnct 
Panor.in cap.fictic Ie.iij.vj, col . in fine dc iurcinra. & 
Salicaiis in l.fina.xiij.oppofidone. C.dc compenfac. 
Pro quibus in propi ia noftra maccria eft cext. in l. fi 
\xw.f .fi iudcx.ff.dc adulteriis. Tamc quo ad Deura 
fcpcccatum moitaleincurrcndum, velpcenacorpo- 

ralero 



Cuidam Pctro tradiderunf* 



ralcm aut pccuniariam criminalcm puti fircoappli- 
canda ctii in foro contcntiofcnulla fit in dtli:ii$c6- 
pcnratio:im6 venic vtrrque puuicdus:tamf magiseft 
punicn Jus qui confltftum incfpit,ad quc inuifus di- 
ccrt aliqualitcr poteft, quod Salluftius cotra Ciccro 
nc inuchcbat.Grauitcr, inquit, & iniquo animo ma- 
Icditflatua patcrer, fi tcfcirem iudicio magisquam 
morbo,animi pctuliiia illa vti.Scd cu in te neq; mo- 
du>nequc modcdia vlta animaducrtcro,rcfp6dcboti 
bi. Vi fi quam male diccndo voluptatc ccpifti , cam 

r malc auditndo atnittas,&c. tlnuadcs cnim nuliaoc 
cafioncm habct malc loqucndi aut facicdi, idco plus 
punitur fccudum Pan.ind.c.ficut. Cc clarc in c.olim 
ij.coi.dc rcfcri.& in c.cu tex.xj.col.de rc iud. & inc. 
inicllcx^imus.in fln.dcaJuIt.& pUnc Fcli.in c.diLdi. 
vj.col.dc cxccpt. qui fic dtbct intclligi. Supcr omnia 
tamc fint cauur mulicres: nc facilitcr crcdant viros in 
Icge matrimonij peccartctfcdconfidcrcnt, Qiprimus 
adultcrorii infult' crga ipfas clFc folet.cp mariti adul- 
tcrantiir, vt velipfx zclotipia motJC cum dctradorc 
fimilttcr adultcrcntur: vcl in vindifta cas inducant ad 
cu aliis adultctandu in maritorum ic^nominia & nota 
perpctua,ficutfLcit Naulus ex rcgibus Grici* vnui 
qui vt GuidodeCoIuna relrrt.inc.dc necc Asamc- 
nonis. Invindiftam AgamcnonisregisdcbclIoTro 
iano redcutis perfuadcrc fccit Clytcmneftrx rcgini 
ctiis vxori diftom Agamcnonc maiitum fuum quan- 
dam dc filiabus Priami rcgisTroiani vehcmctcr dili 
gcrc-.fccurnqucdcduccrc inrcgnu vt(amorcipli*CIy 
temncftrxoblitojillamrcginamcoftituat.Vndchoc 
crcdcs Clytemncftra iu mitrimonij fui fcedus irrum 
pcnsjcius pudoro poftpolito matrimonialcm rorum 
cumquodi ,\cgifto nominc, licct rcgix no eflct ori- 
ginis,nccducis,ncc comitisnobilitatc dccorus.viola- 
uit.Pcrquc diiSiivirumfuum prima no<3c quaap- 
plicucrat in Icdo dormictcm iugulari & occidi fccit, 
Scd inulta non rcman(it,quia polttaper Orcllcipfi' 
& difli Agamcnonisfilium fluftratimdilacerata vita 
exhalauit , & Acgiftus pc f ciuitatcm traftus paiibalo 

* fiiit fufpcnfus. t Exfupradiftis fi matur^ cofidcrcn- 
tur,rcfultac altum illud & probabilc dubium , an nu- 
bcrccxpcdiat,& matiimoniumcontrahcrc, vcl non? 
Et videtur n nubcre cxpcdiat , proptcr multa ipfius 
matrimonij Dona: Jc quibm fupri vidiftis. Scd in co- 
trarium,(|; non expcdiat, facit : qnia maxima fum in 
matrimonio pcricula, qux paritcrrcfultatcx prarmif- 
fis.Ob quoJdicit tcx.iudta pl.in c.nos nouimus xvij. 
q.ij. tj> licut nauigansfubiicit fc variispcriculii, nec 
proprio mcHU rcgitur,^ d vcniii.Sic habcns ycl Iiabc- 
rc vokns vxorcm , ciim dubium flt an bona vd maU 
fiicrit vxor.Nam rcfcrt Liuius primx Deca.lib. vj. y> 
cum MctcIIus Numidicusad matrimoniu capeflcn- 
dum hortarttur in ca omtionc quam ad populum dc 
dcduccdis vxoribus dixt-rat,ita fcriptum rccitauit. Si 
finc vxorcpo(rcm*Q(iiritc&cfl'e,omnes ca moJclHa 
carcrcmus.Scdqmitanaturatradidit, vt nccenilltJ 
faris c6modc,ncc finc illis vllo modo viui pofsit , fa- 
luti pcrpt tux potius qulm brcui voluptati confulcn- 
dumeft:quafi vclit non clTc cxpcdics nuberc. Paritcf 
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rcpudiauit:& ciim argucrtturab amico ,pedc i Kdo 
taquam larfuscflct.dcpofuit, fic diccs:Lcdusinqu8m 
quem ccrnis,nouus & clcgans cft: fed ncmo fcit prar- 
tcrmc.vbi mcprcinit.P.iuIu5 Acmiliusf Plotirciiorc 
fcrcntc.Ciim amici familiarcfqucdiuortium ciu$t:r3- 
uitcr improbantcsci diccrcnt: Nonnehxc modena? 
Nonnc formont?N<5nne foeciida? Porrcxit ille pcdc, 
& calceum oilcdcs.NonncpuIchcrhic calccus/NG-» 
nc nouuscflinquii?Sed necquifq vcflru nouic,qua 
cx partc meum torquct pcdc.quafi dicfret,rj> (lc crat 
dc vvorc.Cui coucnit illud Hccleliaflici xxv.Mulier 
afrefus atcnofus in prdibus vctcrani. Vndc Alexadii 
dcs.Nuptiaru diem dicit multoru malorum initium. 
Si paupcr diuitcm duxcris,domina non vxorcm acc* 
pcj is.Si paiipcr'- m,onus viti fcrre non potcris : ciim 
pro vno duos fis nutriturus. Si turpc, dolcbis : fi pul- 
chra, comunc habcbis. Ob quod HipponaAes duos 
dixit vxoris dulcifsimos dics, nupriarum vidcHcft & 
mortis. Prxt- rra Hefioduscx Pidoraab Hplintihco 
lifta dicit pcfstmu grn* foeminaru Huxiflc : felice'm- 
quc vocat cxpcrtc coiugij.Namfcemina omniu dco 
nimdonoeflfulcita.cui Mccurius ingcniu & ailu- 
tiam dtdir.Pallasartcs mulitbrcs, Vcnusornamcnta 
moniHa.Cumquchomincs fclices& abfquc malis vl' 
lis prius degiircnt,cx ca naia in mftdo concupifceria, 
& omnium labcs maloi u: qux mala Fuphcr in dolio 
pri* incIufcnt,quo ab illa dctcfto irrucrunt in orbc 
prztcr fpe quxin fiimo orc rcmanfit:qux fi quis ani- 
madufrtcrit , muham in hac fibula Eux finiiiitudine 
inucniet,aqua initiumcccpilVe pcccati acccpin.', iu-' 
xta illud Liuijfuprarclatum.lniriu tuibandi omnia 
a muIierecccj»it.Idcirco Socratcs , vt rcfcrt Valerius 
Iib.vij.tit.de lapicntcrdiais& fiiftis, cuidaaJQltfce- 
ri vtrQ vxorc duccrct qu5rcnri,refp6dit:Qnc»dcuqu«i 
fcceris noucristcpccnitcmia aftuiu. Nam condncre 
(arni poenofumcft,folitud6quetcafHigct:& fi vxo- 
rc duxcris folicitudo perpetua te concitabit.Coingiu 
^fcclo cfl fimilc fcnciSuri:vtiunq;f nim afrc*|ui cupi 
nuis,adfccutitandc dolcmus atqueangimus,vtTheo 
dcftcs dicit.Ob quod Apofl.j.ad Corin.vij. Alligat* 
cs,inquic,vxori?noli quzrcrc iblutioni^. Solutus e$ ab 
vxorc?noli quxrCrc vxorc:qui»,vt ibt,dicitur bonum 
cfl homini mulicrc no tangcrc. Cum dic.it Aiiquft • 
nusin ij.folilo(iuioru,(}) nihil ficdciicitabadu veri- 
tatiscognofccdxificut tad^usiOc corporfi : finequo 
vxor hibcri no potcfl:& ctii tcnotur vir carni rcddc- 
rcdcbicnm,inqtio abforbcf intclIc6tus,Obqu(}d po 
pulo Ifgc diuina acccpniro prxccptu fuit Exodi xix. 
Nc approoinqucris vxoribus veftris. ParicerThco-- 
phraltus lio.fuo quc dc nupciit fccic , matrimonium 
difluadct:quia impcdic Audium PhiIofophixi& fum-' 
pciis exigit,v.iriaque oncra.Et vxori fi domum rrgcn 
damcomif.ris^fetuuscris.Si autctt|oarbitiiu aliquici 
rcDruaucti$,fidc fibi habcrcn6 putabit,& fic iurgia 
quxrct,& vcncna diffiindct.Si pulchra fit,citoadama 
bitur,vt\'idifti$,& difticilitcr cuftodietur. Siautrm 
f(rda,molcftum cll pofsidcre,quod ncmohabircdi- 
gnatur.Ex quibus oftcndic molcftias nuptiarum plu' 
rcs cflc.Prxtcrea permattimonium fubiicif quis pcr- 
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fophiz opcram darc.Et propterr alu plura incGmoda 
quzHicron. intota(i.TcilIa ad Euflocliium cpiilol. 
narrittvidctur cxpcdicns non cllc raauimonium cou 
«7 crahcrc. t Scd \m non obilatibusrcmpcr putiui & o> 
pinor,nutrimonia cflclicita , & bonu cflc cotrahcrc 
illa duino Jb licitc,& caucc contrahantur.Iicct cafli» 
tas (it prxhonoranda. £c illa puto coniugia cflc folu 
oncrofatqux dcccnci non contrahuntur amorc^fcili- 
cct piTrronii u ad linc prolis fufcipicJx & voluptatis 
cuitJnd.rjfcJ ''aufacantumiibidiniscxplcdjriiu cjili- 
bidoctl vltimus finis.Vidcatistcx.& gi.in c). xxxij. 
q.i j. Talcs cnim qui cuiugium ita furcTpiunt, vt Dcu 
a fe & mcntc fua cxcutianr, & fux libidini ita vaccnt 
ficut cquus & mulus quibus non cfl intellcdu$,habct 
potcfbtcm d^aioiiium fopir cos,Thobtjr.vj.Idcm fii 
cupiJitatis caufa (i]nt,putl bonorum tcmporaliu, vc 
fupil in prin.plcnc fuitdcmon(lritum:quia nondo- 
tibus,fcd af&du mauimonia contrahi dcbcnt , vt ibi 
dixi. £t fi fecus fiat , talia mauimonia triftcs vt pluri- 
tnum fortiuntur cuctus , atque multa incommoda fc- 
quuntur,odij fcilicct4c oncris , & intcrdum carcntia 
proli$,3C famma paupcrus^iuxta illud Ouid. libr. de 
rcmcdio amo. Turpe vir & mulicr iuSi modo proti- 
nus hoftc$.QLii,a ncccflc cfl,quod milo principio fcu 
intcntioneiundum c(t,maIotcrminctur iine : pluri- 
nia iincomodafcquantur.Pcrqux cocluditurcxpc- 
dicnseiremitrimonium conuancrccum muliercfi- 
bi parijfuflicientjr pulchra,benc moripcra & dc ho- 
nclUs & bonis parctibusnaca.Nam lilia lcuiterfcqui- 
tur parcnui ttiorcs,przfcrtim matnsJ.Q; fi nolit./. G 
mancipium.(f.dea:dil.cdi. vndcTuI.Iibr.ij.dc OfHc. 
Prima, iniuit, adolcfcctis comcndatio proficifcitur 
amodelHa&: difciplina parentu fuorum. £tdefacili 
io bonudc(L.-ditur>ncumbonis&honclUsafsiduus 
fuctit.Cum crgo hoc modo m.itTimonium amore !i- 
cito contrahitur, amicitia.v]uc(iJcIitnc& paticmia, 
non molli,fcd difcrcta vt vidiiUs concinctur , nhil in 
orbe delc^tbilius inucnitur,ncc f(zcundius,ac (ccu- 
rius:quia fccundum Euripidcm ncc diu!iig,nec quic- 
quam aliud cltum vuhiptatis habcnt , quantum vir & 
vxor boni. Coniugc autc proba nihil extat dulcius. 
Prxtcrea.vtlcgitur Ecclc(ia.iiij. MJiuscdduoscfTc 
fimul,quain vnum.habcntcnim cmolumentum focic 
t*ti$fu*.Sivnuscecidcrit,abaItcrofuIcictur.Vxfoli: 
quia cum cecidcrit non habct fublcuatc (c. Et ti dor- 
micrint ducsfoucbuntur mutu6:vnusautcm quomo- 
do calelict? Et (i quifpiam prfualucrit cuntra vnum, 
duo rcfilluntci.funiculus muitipUx difticilc rumpi- 
tur.hxc ibi. N.im in hoc mundi naufragio nemo cft 
fibi fatis.fcd mutua ^et dum viuit alter altcrius opc. 



quia fccundum PSilof.foIitarius aut Dcui, aut porrb 
bcllia. Idco Laccdxmoni j trcs dc coniugio Icgcs tulc 
rc.Piima,damnabant cum, qui vxorcm non ducerct. 
Dec^uodixiplcncfupcrvcrho , cxm ahti mMtri- 
momumdmira. circa pnn. ibi ponicui diciu McTcurij 
Trimcgifti.& hiftoria Valc.Maxi. Secunda,qui fcro. 
Tcrtia,quinonbi?nc. Cotrariaautc loru hahct& vc 
rificaturin viri$ecclc(iafticis,& contcplatiuistquihuj 
matrimoniumclTa fummc oncrofum,imb ftatui eo- 
rumc6trarium:paritercilctvaldcdubium non liciii 
contrahcnribu$,/.eIo fcilicctinordinato , faftu fupcr- 
bix folo domu cxtullcrc cupictes: dc quibus locjuitur 
Valc.li.vij.c.ij.SpIcdidi$ c6iugiis,inq.c, manu$ iniicii 
ad hoc, vtaliquido illuflrctifh nonnuqua qu^fun- 
ditu$ domos cucrtiit &c.Aut hoc Eiciiitcucntu incau 
to& non prxmcditato, potiiisintuitu bonoruquain 
pcrfonaru,nimiz pulchritudinis folius quam moru. 
Etidcm (i matrimoniu rcitcrart c illc qui cumprima 
vxorcfatis ftctit,prxfcrum fi ex ca prolc habeat:con- 
(idcrarcenimdcbctdifcrctus vir foemina^ cffc ficut 
nuces, quarum prima prodcft,fccuda nocct, & terti» 
morse(l,fecudum Phyficos. Prxtcrca licctquo ad ia 
diuiduu,bonii fit homini mulicrc n6 tagere , vt dicit 
Apoft. vbi s.ciimpcr hoc mcliuscoiifcructurinJiui- 
duum. Tamcn bonii no cffct quantum ad cufcruatio 
nc fpecici.qug (ine vi gcm ratiua cofcruari no polTi t, 
qux in tadu mulicru confiftit. Idco omncs t acioncs 
contrarios mauimonia diifuadcntcs, fcicns Cbriftus, 
atq; futuros prxuidcs hxrcticos,ncc non alios forni- 
cadonibus&adultcriis vacaturos, qui matrimonia 
modis priJcdudisdirtiiadcrct, & poflc tcnus impc- 

dirct,dcquib*IoquiturApoft.jadTim.iiij.c.nuptiis. 
in Cana Galilcx intcrcflc voIuit,& intcrfiiit, loan.ij. 
Et talcs funt anathematiziti pcr conciliu gcncrale in 
c.fi quis nuptias. xxx.diftin.Contra quos Aurcl. dicit 
Augu.Nuptiaru bonu,fcmpcrbonucft, quodbonii 
inpopulo Dci fcmpcr fiiit.Scd aliquadofuit Icgisob' 
fequium,nunceftinfirmitarisicmediu. Inquibufda 
vcro humanitacis folatiu.xx vij.q.j.nuptiaru. Et fbr- 
tc hxc omnia confi Jcritcs tutorcs Adicdx Raynutij 
fili*,& cj> ApoftJixcrat.j.a J Corinth.v. Volo adole 
fcftulasnubcrc: abfq.coquodtcftatorhoc cxprcfsi 
difpofuiflct : Adicdam cius filiaquanuisimpubcrcni 
dido Pyo cum omnibus bonis fuis nuptui uadi Jc-. 
riit, vt hic rid.tis.Qtix omfiia vobis fuflui.it pro nu- 
prias ornado & matrimonia : dc quorum matcria & 
fubftaua nihil dico. quonia textualitcr& abudccam 
habetis pcrdtfcurfumquarri libri huius volumints. 

Laus Chrifto Icfu Donuno noftra 



Finit fccunda Pars Repctitionis Capituli, R aynutius,' 
Gulielmi Bcncdidi,Iuris vtriufque do(^o- 
ris cclcbcrriini. 



Lugduni. 





I 



